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Notices of Rulemaking and Proposed Rules
NEW MEXICO BOARD 
OF EXAMINERS FOR

ARCHITECTS

PO Box 509
Santa Fe, NM
505-827-6375

Regular Meeting

The New Mexico Board of
Examiners for Architects will hold a regular
open meeting of the Board in Santa Fe, New
Mexico on Friday, February 22, 2002.  The
meeting will be held in the Conference
Room of the Board office, 491 Old Santa Fe
Trail, Lamy Building, beginning at 9:00
a.m.  Disciplinary matters may also be dis-
cussed.  

If you are an individual with a
disability who is in need of a reader, ampli-
fier, qualified sign language interpreter, or
other form of auxiliary aid or service to
attend or participate in the meeting, please
contact the Board Office at 827-6375 at
least one week prior to the meeting.  Public

NEW MEXICO
CHILDREN, YOUTH AND
FAMILIES DEPARTMENT

PROTECTIVE SERVICES DIVISION

NOTICE OF PUBLIC HEARING

The Protective Services Division (PSD)
will hold a public hearing in Santa Fe on
March 15, 2002 from 9:00 a.m. to 11 a.m. in
the Public Employees Retirement
Association (P.E.R.A.) Building, 1120
Paseo de Peralta, 2nd floor conference
room,  number 229, to take comments
regarding proposed revisions to the PSD
Child Placement Agency Regulations.

The PERA building is accessible to people
with disabilities.  Written comments are
provided the same weight as comments

NEW MEXICO STATE BOARD OF EDUCATION

NOTICE OF PROPOSED RULEMAKING
The New Mexico State Board of Education (“Board”) will convene on Wednesday, February 27, 2002.  Committee meetings will be held
on Wednesday, February 27 and Thursday, February 28, 2002.  The regular meeting will convene on Friday, March 1, 2002, at 8:00 a.m.
The meetings are scheduled to be held at the Santa Fe Community College (Jemez 3 Room), 6401 Richards Avenue, Santa Fe, New Mexico.
Information regarding any change in the location of the meetings, the addition of meeting days, and the agenda for the meeting, will be
available at least twenty-four hours prior to the meeting from the Administrative Assistant to the State Board and on the State Board’s web
page of the State Department of Public Education’s website (http://sde.state.nm.us/).
The New Mexico State Department of Public Education will recommend that the Board take action on 

A public hearing for the purpose of affording members of the public the opportunity to offer comments regarding 6.2.2 NMAC (Operational
Bylaws of the Educational Standards Commission) will be held on Tuesday, February 19, 2002, from 7 p.m. to 8 p.m. in Room 100, Smith
Brasher Hall 717 University Blvd., SE, Albuquerque, New Mexico.

Public hearings for the purpose of affording members of the public the opportunity to offer comments regarding proposed new regulations
6.19.2 NMAC (Public School Accountability System) and 6.30.6 NMAC (Review of Local Curriculum) have been previously held.  After

RULE 
NUMBER 

PROPOSED 
ACTION 

(PROPOSED)  
RULE NAME 

6.2.2 NMAC Amend rule Operational Bylaws of the 
Educational Standards 
Commission4 

6.19.1 NMAC 
(Proposed) 

Adopt new rule Public School Accountability:  
General Provisionsr 

6.19.2 NMAC 
(Proposed #) 

Adopt new rule Public School Accountability:  
Public School Accountability 
Systemr 

6.30.6 NMAC 
(Proposed #) 

Adopt new rule Review of Local Curriculum4 

4 Instructional Services Committee  
r Accountability Committee  

received during the public hearing.
Documents are available in different for-
mats to accommodate a particular disability.
Anyone seeking such assistance must pro-
vide two weeks notice to receive any writ-
ten material in an alternative format by call-
ing 505-827-8416.  If assistance is required
to attend the hearing, please call 505-827-
8400 to arrange accommodation.

The proposed policy revisions may be
reviewed at any Protective Services
Division county office.  County office loca-
tions may be determined by calling 505-
827-8400 for location information. The pro-
posed policy revisions may also be
reviewed between 8:00 a.m. - 5:00 p.m.
(MST) at the PSD Director’s Office,  Room
254, In the P.E.R.A. building in Santa Fe,
NM.  Copies of the proposed policies may
be obtained by contacting Kirk Rowe,
Children’s Section Manager, CYFD-PSD,
P.O. Drawer 5160, Santa Fe, NM 87502-
5160, or by calling 505-827-8416.  Copies
can also be requested through the use of the
New Mexico relay system by calling 505-
827-7586.

documents, including the agenda and min-
utes can be provided in various accessible
formats.  Please contact the Board Office if
a summary or other type of accessible for-
mat is needed.
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considering public input regarding pro-
posed new rule 6.19.2 NMAC, staff will
recommend that the definitions and other
general provisions be promulgated as 6.19.1
NMAC.

Copies of 6.2.2 NMAC (Operational
Bylaws of the Educational Standards
Commission), 6.19.1 NMAC (Public
School Accountability:  General
Provisions), and 6.19.2 NMAC (Public
School Accountability: Public School
Accountability System) may be obtained
from Inez Naranjo at 827-6683.  Copies of
proposed new regulation 6.30.6 NMAC
(Review of Local Curriculum) may be
obtained from Laura Dalton at (505) 827-
3876.  Written comments regarding the pro-
posed rulemaking should be directed to
Mary Jo Bradley at the State Department of
Public Education, State Education Building,
300 Don Gaspar, Santa Fe, New Mexico
87501-2786 or faxed to Ms. Bradley at
(505) 827-6520 before 5 p.m. on Thursday,
February 21, 2002.  However, the submis-
sion of written comments as soon as possi-
ble is encouraged.

Individuals with disabilities who require
this information in an alternative format or
need any form of auxiliary aid to attend or
participate in this meeting, please contact
the State Board of Education Office at 827-
6571 as soon as possible.

The Board attempts to follow the order and
date of items as listed on the Agenda; how-
ever, the order and date of specific items are
tentative and may vary from the printed
Agenda.

Comments, questions, or requests for copies
of the Agenda should be directed to Mary Jo
Bradley, State Department of Education,
Education Building, 300 Don Gaspar, Santa
Fe, New Mexico 87501-2786 or (505) 827-
6571.

NMAC.  The reasons for the proposed
amendments are to make parts 1-3 of 20.5
NMAC consistent with the recent legisla-
tive amendments to the Hazardous Waste
Act, NMSA 1978, Sections 74-4-1 through
74-4-14 (HWA).  The HWA now provides
regulatory authority for above ground stor-
age tanks (ASTs).  Previously, the HWA
only provided regulatory authority for
underground storage tanks (USTs).  The
EIB is required to adopt regulations con-
cerning “storage tanks” which includes
ASTs as well as USTs pursuant to NMSA
1978, Section 74-4-4C.  Any interested per-
sons or parties are encouraged to participate
or attend.

The hearing will be conducted in accor-
dance with 20.1.1 NMAC Environmental
Improvement Board’s Rulemaking
Procedures, promulgated pursuant to the
Environmental Improvement Act, NMSA
1978, Section 74-1-9.  

The proponent of the proposed amendments
is the New Mexico Petroleum Storage Tank
Bureau (the “Bureau”) of the New Mexico
Environment Department (Department).  In
summary, the Bureau proposes to amend
parts 1-3 as follows:  

20.5.1 NMAC –General Provision

The proposed amendments in this part pri-
marily set forth the new statutory defini-
tions for AST as well as modify or incorpo-
rate other definitions that clarify what is
covered under the universe of AST and
UST.  The term “storage tank” is now
included in the definitions and includes
UST as well as AST.  This clarification is
consistent with the statutory changes in the
HWA.

20.5.2. NMAC –Tank Registration 

The proposed amendments clarify that AST
as well as UST will be required to register
with the Bureau of the Department as pro-
vided in the amendments to the HWB.  

20.5.3 NMAC – Annual Fee

The proposed amendments will incorporate
an annual tank fee requirement for AST.
The late fee payment section will also be
amended to eliminate interest charges and
include only an annual late fee charge.  

All interested persons will be provided with
a reasonable opportunity to submit data,
views or arguments orally or in writing and
examine witnesses testifying at the hearing.
Any interested persons may also submit a
general written statement concerning the

NEW MEXICO 
ENVIRONMENTAL

IMPROVEMENT BOARD

NOTICE OF PUBLIC HEARING

The New Mexico Environmental
Improvement Board (“EIB”) will hold a
public hearing after its regularly convened
meeting on April 12, 2002, beginning at
8:30 at the City County Government Center,
One Civic Plaza, 9th Floor Committee
Room, Albuquerque, New Mexico  

The public hearing will be held to consider
the following proposed amendments to
20.5.1 NMAC, 20.5.2 NMAC and 20.5.3

regulations before the hearing by filing the
statement with the Secretary of the EIB,
Maria Voyles at Environment Department,
Secretary to EIB, P.O. Box 26110, Santa Fe,
New Mexico 87502.  Any person may pro-
vide a general oral statement or non-techni-
cal testimony concerning the proposed reg-
ulations at the hearing.    

Any person who intends to provide a tech-
nical written statement or technical oral tes-
timony concerning the proposed changes to
the regulations shall file a statement of
intent to present technical testimony on or
before April 2, 2002.  The statement of
intent to present technical testimony shall:

1. Identify the person fil-
ing the statement;

2. State whether the per-
son filing the statement supports or opposes
the regulations;

3. Identify each fact
and/or expert witness, qualifications of each
witness, including name, address, affilia-
tions and educational work background;

4. Summary or copy of
any direct testimony of each witness, stating
any opinions to be offered by such witness,
and an explanation of the basis for such
opinions;

5. Identify all exhibits
anticipated to be offered;

6. List or make available
all technical materials relied upon by each
witness in making a statement of technical
fact or opinion contained in his or her direct
testimony; and

7. Include the text of any
recommended modifications to the pro-
posed regulatory changes.  

Interested persons may review hard copies
of the proposed amendments during regular
business hours at the Storage Tank Bureau
located at 2044 Galisteo Street, Suite A, in
Santa Fe, New Mexico, at the Albuquerque
field office located at 4131 Montgomery
NE, or at the Environment Department’s
web site at www.nmenv.state.nm.us.  You
may also contact Jerry Schoeppner at 984-
1939 to obtain hard copies of the proposed
amendments.  

The EIB may make a decision on the pro-
posed regulatory changes at the conclusion
of the hearing.  

If you are an individual with a disability and
you require assistance or an auxiliary aide,
i.e. sign language interpreter, to participate
in any aspect of this hearing, please contact
Cliff Hawley.  Mr. Hawley’s telephone
number is (505) 827-2844, and his address
is New Mexico Environment Department,
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1190 St. Francis Drive, P.O. Box 26110,
Santa Fe, New Mexico 87502 (TDD or
TDY users please access this number via
the New Mexico Relay Network.
Albuquerque TDD users:  (505) 275-7333;
outside of Albuquerque: 1-800-659-1779.

NEW MEXICO STATE
GAME COMMISSION

NOTICE OF MEETING

The State Game Commission will meet at
Santa Fe Community College, Jemez
Rooms 1 and 2, 6401 Richards Avenue,
Santa Fe, New Mexico 87505 on February
8, 2002, at 9:00 a.m. – 5:00 p.m.

The proposed agenda may be found by
accessing the website of the New Mexico
Department of Game and Fish at
www.gmfsh.state.nm.us or by contacting
the office of the Director, New Mexico
Department of Game of Fish, P.O. Box
25112, Santa Fe, New Mexico or by calling
(505) 476-8008

*Notations under each agenda items are
for discussion only and commission action
will not be limited to said notations.

NOTE: Persons attending this Commission
meeting who wish to address the
Commission regarding agenda items
appearing in Old Business and New
Business must fill out and submit to the
recording secretary an agenda discussion
request card available at the table with the
agenda copies.

Those who desire to address the
Commission and who claim to represent an
organization must provide the following
information:

The number of members in the organiza-
tion, frequency of the organization’s meet-
ing and either a signed statement from that
organization’s president that states the
organization has discussed the topic and
approved the position that the representa-
tive is presenting, or proof that they are a
registered lobbyist for the organization.

AGENDA ITEM NO.  1.  Meeting Called
to Order

AGENDA ITEM NO.  2. Roll Call

AGENDA ITEM NO.  3. Approval of
Minutes (January 3, 2002)

AGENDA ITEM NO.  4. Approval of
Agenda

OLD BUSINESS

AGENDA ITEM NO.  5.  Amendments to
2002-2003 Cougar Rules (19 NMAC
31.8.23 and 19 NMAC 30.6.9)  Presented
by Luis Rios
The Commission will consider and or act
upon the 2002-2003 cougar regulation (19
NMAC 31.8.23) to increase the bag limit to
two cougars and the season length to year
round in Game Management Units 29, 30
and 34.  The Commission will also take
action to amend the Preventative Lion
Control in Unit 30 regulation (19 NMAC
30.6.9) to expand the preventative take to
all of Unit 30 and to increase the preventa-
tive take from 14 to 20 cougar.  These
amendments are pursuant to draft regulation
language given the Department at the
January 3, 2002 Commission meeting.

AGENDA ITEM NO.  6.  Strategy for
Improving Statewide Deer Population.

NEW BUSINESS

AGENDA ITEM NO.  7.  Amendments to
2002-2003 Elk Rules (19 NMAC 31.8.24)
Presented by Luis Rios
The Commission will consider and or act
upon amendments to the 2002-2003 Elk
Rule (19 NMAC 31.8.24) to allow private
land elk authorizations to be issued in Unit
14 due to the change from an unlimited to a
limited hunt strategy.

AGENDA ITEM NO.  8. Adoption of the
Long Range Turkey Plan.  Presented by Bill
Dunn
The Department will present the final draft
of the Long-Range Plan for the
Management of Wild Turkey in New
Mexico and recommend adoption by the
Commission.

AGENDA ITEM NO.  9.  Amendments to
the Importation Rule (19 NMAC 35.7)
Presented by Mike Sloane
The Commission will consider and or act
upon amendments:
1. Require the testing for bacterial
kidney disease in fish similar to the current
testing for whirling disease.
2. Add under 19 NMAC 35.7.12 a
section that states that presumptive findings
of any disease with no confirmatory testing
will be considered a positive finding of the
disease.
3. Add under 19 NMAC 35.7.12 a
section that states that any facility deemed
to have tested positive under this regulation
shall be barred from importation into the
State of New Mexico until the facility is
shown to be pathogen free for a minimum
of two consecutive years and has met all

other requirements in this regulation.
Add under 19 NMAC 35.7.12 a section that
deals with renovated facilities ability to
meet importation requirements.

AGENDA ITEM NO.  10.  Amendment to
the Manner and Method Rule (19 NMAC
31.10) Presented by Mike Sloane
The Commission will consider and or act
upon exempting the Department from this
regulation when conducting activities
requiring the deployment of pisicides, her-
bicides and pesticides required to complete
approved management activities.

AGENDA ITEM NO. 11.  Rio Grande
Cutthroat Trout Management Plan.
Presented by Yvette Paroz
The Department will present the final draft
of the Management Plan for the Rio Grande
Cutthroat Trout in New Mexico and recom-
mend adoption by the Commission.

AGENDA ITEM NO. 12.  Amendment to
the Fisheries Rule (19 NMAC 31.4)
Presented by Mike Sloane
The Commission will consider and or act
upon amendments to amend 19 NMAC
31.4.16 to allow for youth to fish and take
brood pond trout at Parkview Hatchery in a
Department organized fishing event.

AGENDA ITEM NO. 13.  Legislation
· State
· Federal

AGENDA ITEM NO. 14.
Commission/Department Discussion
· Schedule future commission
meetings.

AGENDA ITEM NO. 15.  General Public
Comments:  (Comments limited to 3 min-
utes.)

AGENDA ITEM NO. 16. Closed
Executive Session

NOTE: The meeting will be adjourned
upon completion of the agenda or up to
those items that time allows.  Any items not
discussed will be on the following meet-
ing’s agenda.

The Agenda is subject to change up to 24
hours prior to the scheduled meeting date
and time as deemed necessary by the
Chairman.  To inquire about agenda
changes, please contact the Office of the
Director at (505) 476-8008.

If you are an individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or service to attend or
participate in the hearing or meeting, please
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contact Shirley Baker at (505) 476-8030.
Please contact Ms. Baker at least 3 working
days before the set meeting date.  Public
documents, including the agenda and min-
utes can be provided in various accessible
forms.  Please contact Shirley Baker if a
summary or other type of accessible form is
needed.

NEW MEXICO 
HUMAN SERVICES

DEPARTMENT
MEDICAL ASSISTANCE DIVISION

NOTICE

The New Mexico Human Services
Department (HSD) will hold a public hear-
ing at 2:00 p.m., on March 12, 2002, at the
New Mexico State Library, in Room 2027,
located at 1205 Camino Carlos Rey, Santa
Fe, New Mexico.  The subject of the hear-
ing will be Home & Community Based
Medicaid Waiver Services.

Individuals served through the Home and
Community-Based Waiver programs
receive a variety of services, which may
include Case Management, Habilitation,
Personal Care, Respite Care, Home Maker,
Private Duty Nursing, Therapies, Living
Supports, Nutritional Counseling, and
Environmental Modifications as described
in the Individual Service Plan (ISP).

Local Income Support Division Offices uti-
lize the Medicaid Waiver eligibility regula-
tions to determine final eligibility for Home
and Community Based Waivers.

The Human Services Department is issuing
the proposed changes to the eligibility regu-
lations.

1. The definition of
Developmentally Disabled has been
changed to include additional types of dis-
abilities.

2. The number of days a
waiver recipient remains in a hospital, nurs-
ing facility, or Intermediate Care Facility
for the Mentally Retarded has been changed
to sixty consecutive days from one calendar
month before a change in eligibility occurs.

3. The number of days
waiver services can be suspended has been
changed to with in sixty consecutive days
from a full calendar month before a change
in eligibility occurs for the waiver recipient.

Interested persons may testify or submit
written comments no later than 5:00 p.m.,
March 12, 2002, to Robin Dozier Otten,
Deputy Secretary, Human Services
Department, P.O. Box 2348, Santa Fe, New

Mexico 87504-2348.  All written and oral
testimony will be considered prior to
issuance of the final regulation.

If you are a person with a disability and you
require this information in an alternative
format or require a special accommodation
to participate in any HSD public hearing,
program or services, please contact the NM
Human Services Department toll-free at 1-
888-997-2583, in Santa Fe at 827-3156, or
through the department TDD system, 1-
800-609-4833, in Santa Fe call 827-3184.
The Department requests at least 10 days
advance notice to provide requested alterna-
tive formats and special accommodations.

NEW MEXICO 
DEPARTMENT OF LABOR

JOB TRAINING DIVISION

NOTICE OF PUBLIC HEARING FOR
RULE MAKING

The New Mexico Department of Labor
(NMDOL) State Administrative Entity
(SAE), State Planning, Policy and Technical
Assistance (SPPTA) Bureau will conduct a
public hearing for rule making on the fol-
lowing amendments to the following
Issuances:

1.  11 NMAC 2.A.12-99 “Welfare to Work
(WtW) Eligibility Determination and
Verification Guidelines.”  Exhibit 13.2 at
13.2.3 is amended to conform to the
Welfare-to-Work and Child Support
Amendments of 1999 which revised the eli-
gibility criteria under the 70% provision.  A
revised eligibility determination form is
included.

2.  11.2.15 NMAC “Workforce Investment
Act (WIA) Grievance Procedures.”  This
amendment incorporates specific language
regarding the NMDOL Employment
Security Division’s One-Stop Centers
EEO/Non-criminal grievance and appeals
procedures at 11.2.15.8 B.

The public hearing will be held on March
18, 2002 at 9:00 a.m. in the Aspen Plaza
conference room, Room 201, located at
1596 Pacheco Street, Santa Fe, New
Mexico.  Persons with disabilities who are
planning to attend the public hearing and
require accommodation or who want the
proposed rule amendments sent to them
should submit a written request to the atten-
tion of: Carol Szpakowski, New Mexico
Department of Labor – Job Training
Division, SPPTA Bureau, P.O. Box 4218,
Santa Fe, NM  87502

Those individuals needing special assis-

tance should identify the type of accommo-
dations needed.  Such accommodations may
not be guaranteed if a request is not made
with sufficient notice.

Inquiries or requests for copies of the above
referenced rule amendments may be direct-
ed at the address above or by calling Carol
Szpakowski at (505) 827-1636.

NEW MEXICO PUBLIC
SCHOOL CAPITAL
OUTLAY COUNCIL

Capital Outlay Unit
State Education Building
300 Don Gaspar
Santa Fe, New Mexico 87501-2786

NOTICE OF PROPOSED RULEMAK-
ING

The Public School Capital Outlay
Council (“Council”) is authorized to
promulgate rules pursuant to Section 22-
24-5.H New Mexico Statutes Annotated
1978.  The Council will consider the fol-
lowing:

Rule Number :   6.27.3 NMAC
Proposed Action :    Amend rule
(Proposed)Rule Name: POST-GRANT
PROCEDURES

The text of the proposed rules, the date,
location, and time of the public hear-
ing(s) to consider comments on the rules,
and information regarding submission of
written comments may be obtained from
Tim Berry, Assistant Director,
Deficiencies Correction Unit, (505) 988-
5989.  This information has been mailed
to public school districts and charter
schools.

The Council will act on the proposed
rules at a public meeting for which notice
is given in accordance with the Council’s
Open Meetings Policy.  The agenda will
be available at least twenty-four hours
prior to the meeting from Lena
Archuleta, Administrative Assistant,
Capital Outlay Unit, at 827-3963.

End of Notices and
Proposed Rules Section
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Adopted Rules and Regulations
NEW MEXICO PUBLIC

ACCOUNTANCY BOARD

This Part 16.NMAC 60.10, Parental
Responsibility Act filed September 27,
1995, is hereby repealed and replaced by
16.60.5 NMAC, effective February 14,
2002.

NEW MEXICO PUBLIC
ACCOUNTANCY BOARD

TITLE 16 O C C U PAT I O N A L
AND PROFESSIONAL LICENSING
CHAPTER 60 PUBLIC ACCOUN-
TANTS
PART 1 GENERAL PROVI-
SIONS

16.60.1.1 ISSUING AGENCY: State of
New Mexico Public Accountancy Board.
[16.60.1.1 NMAC – Rp 16 NMAC 60.1.1,
02-14-2002]

16.60.1.2 SCOPE:  General public, all indi-
viduals certified/licensed as a certified pub-
lic
accountant (CPA) or registered public
accountant (RPA), individuals seeking to be
a CPA and all CPA/RPA business entities
registered as a firm or seeking registration
as a CPA/RPA firm with the board.
[16.60.1.2 NMAC – Rp 16 NMAC 60.1.2,
02-14-2002]

16.60.1.3 S T A T U T O R Y
AUTHORITY: Public Accountancy Act,
Sections 61-28B-1 to 61-28B-29 NMSA
1978.
[16.60.1.3 NMAC – Rp 16 NMAC 60.1.3,
02-14-2002]

16.60.1.4 D U R A T I O N :
Permanent.
[16.60.1.4 NMAC – Rp 16 NMAC 60.1.4,
02-14-2002]

16.60.1.5 EFFECTIVE DATE:
February 14, 2002, unless a later date is
cited at the end of a section.
[16.60.1.5 NMAC – Rp 16 NMAC 60.1.5,
02-14-2002]

16.60.1.6 OBJECTIVE:  The
objective of Chapter 16, Part 1 is to estab-
lish the general provisions for the rules filed
in this chapter; provide definitions of terms
for rules filed in this chapter; delineate the
headquarters location of the board and
board operations; and prescribe board fees
for public accountancy board certification,
licensing and firm registration actions, and

board services.
[16.60.1.6 NMAC – Rp 16 NMAC 60.1.6,
02-14-2002]

16.60.1.7 DEFINITIONS:
A. “acceptance letter”

means a document issued by the administer-
ing entity indicating the type of report
(unmodified, modified, or adverse) when all
review documents and, if applicable, all
remedial/corrective actions have been com-
pleted and accepted by the peer review
committee.

B. “act” means the New
Mexico 1999 Public Accountancy Act,
Sections 61-28B-1 to 61-28B-29
NMSA1978.

C. “administering enti-
ty” means an entity (any form of organiza-
tion allowed by state law or professional
organization or association of CPA’s) that
has met, and at all relevant times continues
to meet, the standards specified by the
board for administering the review.  The
board shall periodically publish a list of
administering entities that have applied for
and received approval.

D. “client” means the
person or entity who retains a licensee for
the performance of professional services.

E. “enterprise” means
any person or entity who retains a licensee
for the performance of professional servic-
es.

F. “financial statements”
means statements and footnotes related
thereto that purport to show an actual or
anticipated financial position or results of
operations, cash flow, or changes in finan-
cial position based on generally accepted
accounting principles or another compre-
hensive basis of accounting.  The term
includes specific elements, accounts, or
items of such statements, but it does not
include incidental financial data included in
management advisory service reports which
support recommendations made to clients.
In addition, it does not include tax returns
and supporting schedules.

G. “he, his, him” means
masculine pronouns when used herein also
include the feminine and the  neuter.

H. “Holding out to the
public as a permit holder or registered
firm” means the phrase “holding himself
out to the public as a permit holder or regis-
tered firm” as used in the definition or
“practice of public accountancy” in Section
3G of the Act, and in these rules it means
any representation of the fact that a certifi-
cate holder holds a permit or is a registered
firm in connection with the performance of,
or an offer to perform, services for the pub-
lic.  Any such representation is presumed to

invite the public to rely upon the profes-
sional skills implied by the certificate, reg-
istration, or permit in connection with the
professional services offered to be per-
formed.  For the purpose of this rule, a rep-
resentation shall be deemed to include any
oral or written communication conveying
the fact that the person holds a certificate,
permit or firm registration, including with-
out limitation the use of titles or legends on
letterheads, business cards, office doors,
advertisements, internet, email, or other
electronic media.

I. “manager” has, when
used in these rules, the same meaning as the
term “manager” in a limited liability com-
pany.

J. “member” has, when
used in these rules, the same meaning as the
term “member” in a limited liability compa-
ny.

K. “peer review” means a
program to monitor compliance with appli-
cable accounting and auditing standards
adopted by generally recognized standard
setting bodies.

L. “peer review commit-
tee” means a committee comprised exclu-
sively of CPAs practicing public accountan-
cy and formed by an administering entity
for the purpose of accepting peer review
reports submitted by firms on peer review
engagements.

M. “professional servic-
es” means any service performed or offered
to be performed by a licensee for a client in
the course of the practice of public account-
ancy.

N. “public communica-
tion” means a communication made in
identical form to multiple persons or to the
world at large, including but not limited to
television, radio, motion pictures, newspa-
per, pamphlet, mass mailing, letterhead,
business card, the internet, email or directo-
ry.

O. “quality review”
means an interchangeable term for peer
review.

P. “report” as defined in
Section 61-28B3 (O) of the Act and in these
rules includes forms of language which
refers to financial statements, when such
forms of language express or deny any
assurance as to the reliability of the finan-
cial statements to which they refer. Among
the possible sources of such forms of lan-
guage are pronouncements by authoritative
bodies describing the work that should be
performed and the responsibilities that
should be assumed for specified kinds of
professional engagements.   In addition,
these pronouncements prescribe the form of
report that should be issued upon comple-
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tion of such engagements.  A form of report
prescribed by such a pronouncement will
ordinarily constitute a form of language
which is conventionally understood as
implying assurance and expertise.  For this
reason, as provided in Section 17B of the
Act, the term “report” includes the issuance
of reports using the forms of language set
out in the American Institute of Certified
Public Accountants (AICPA) Statement on
Standards for Accounting and Review
Services (SSARS) No. 1 as amended, mod-
ified, or superseded from time to time, for
reports with respect to both “reviews” of
financial statements, and also compilations
of financial statements, as well as the forms
of language for “special reports” set out in
the AICPA’s Statement on Auditing
Standards (SAS) No. 14, No. 35 and No. 62
as amended, modified, or superceded from
time to time.  These Statements on
Standards are incorporated in the AICPA
Professional Standards: Code of
Professional Conduct.

Q. “review or review pro-
gram” as defined in Section 61-28A-31
NMSA 1978 means the review conducted
under the relevant program, whether peer
review or quality review.

R. “services involving
accounting or auditing skills” means
“services involving accounting or auditing
skills” as used in the definition of “practice
of public accountancy” in Section 3I of the
Act.  It includes the provision of advice or
recommendations in connection with the
sale or offer for sale of products, when the
advice or recommendations require or
imply the possession of accounting or audit-
ing skills or expert knowledge in auditing or
accounting.

S. “statement of compli-
ance” means a certified statement from the
human services department (HSD) stating
that an applicant or licensee is in compli-
ance with a judgment and order for support.

T. “statement of non-
compliance” means a certified statement
from HSD stating that an applicant or
licensee is not in compliance with a judg-
ment and order for support.
[16.60.1.7 NMAC – Rp 16 NMAC 60.1.7
and 16 NMAC 60.11.7, 02-14-2002]

16.60.1.8 HEADQUARTERS
OF THE BOARD:  The headquarters,
administrative offices, and staff of the board
shall be physically located at 1650
University Boulevard NE, Suite 400-A,
Albuquerque, New Mexico, 87102 or a sub-
sequent location subject to the board’s
approval and ratification.
[16.60.1.8 NMAC – Rp 16 NMAC 60.1-8,
02-14-2002]

16.60.1.9 BOARD OPERATION:

A. The board shall meet at
least 6 times each year.  The chair or a quo-
rum of the board shall have the authority to
call meetings of the board.  The board shall
follow and apply the rules of procedure of
the State of New Mexico Open Meetings
Act, Sections 10-15-1 to 10-15-4, as regards
notice and conduct of meetings.

B. The board shall elect
annually from among its members a chair,
vice-chair, secretary/treasurer and such
other officers as the board may require.  The
officers shall assume the duties of their
respective offices at the conclusion of the
meeting at which they were elected.  Board
officers shall serve a term of 1 year but shall
be eligible for reelection.

C. The chair or, in the
event of the chair’s absence or inability to
act, the vice-chair shall preside at all meet-
ings of the board.  The board shall deter-
mine duties of other officers.
[16.60.1.9 NMAC – Rp 16 NMAC 60.1.9,
02-14-2002]

16.60.1.10 FEES AND OBLIGA-
TIONS:

A. Fees charged by the
board shall be as follows:

(1)     Fees set by the board for
CPA examination applicants shall not
unreasonably exceed the amount required
for the board to operate CPA examination
administration on a break even basis, but in
no case shall the fee be less than the state’s
cost of procuring and administering the
exam.

(2)     Initial examination qualifi-
cation review under Section 27F of the Act
shall be $75.

(3)     Delinquency fee for incom-
plete or delinquent continuing education
reports, certificate/license or firm permit
renewals under Section 27D of the Act shall
be $50.

(4)     Certificate application
under Section 27B of the Act shall be:
initial certificate, $150; certificate renewal,
$100.

(5)     Firm permit application or
renewal fee under Section 27C of the Act
shall be $45 for each firm, regardless of
form of entity.

(6)     Firm permit renewal delin-
quency fee under Section 27C of the Act
shall be $50 and includes all practitioners
whose renewal applications are delinquent.

(7)     Certificate/license reinstate-
ment fee under Section 27G of the Act shall
be $175 plus past due fees and penalties.

(8)     Continuing professional
education waiver and reentry into active
certificate status and to 
comply with continuing professional educa-
tion under Sections 27H and 27I of the Act
shall not exceed $75 each occurrence.

(9)     Administrative fees for
services under Section 27F shall be:

(a)     list of certificate or permit
holders, $.25 per name or line item;

(b)     duplicate or replacement
certificate card or permit card, $10 each;

(c)     duplicate or replacement
wall certificate, $25 each;

(d)     board evaluation of course-
work for continuing professional education
credit,
$50 per hour of board staff research and

study;
(e)     certificate application pack-

age for reciprocity and grade transfer candi-
dates and 
replacement packages for by-examination
candidates, $20 each;

(f)     copies of combined
Accountancy Act and board rules, $10 each;

(g)     copies of records and docu-
ments, $.25 per page;

(h)     the board may, at its discre-
tion, charge for other administrative costs as
it deems 
appropriate;

(i)     the board may waive charges
as it deems appropriate.

(10)     Fee for the transfer of
licensure or examination information under
Section 27E of the Act 
shall be $20.

(11)     Fee for notification of
intent to practice in New Mexico under
Section 26 of the Act shall 
be $90.
[16.60.1.10 NMAC – Rp 16 NMAC 60.2.8,
02-14-2002]

HISTORY OF 16.60.1 NMAC:
Pre-NMAC History: Material in the part
was derived from that previously filed with
the Commission of Public Records–State
Records Center and Archives;
BPA 84-2, Purpose, filed 07-09-84.
BPA 95-3, Definitions, filed 04-21-95.
BPA 95-8, Board; Powers and Duties, filed
04-21-95.
History of Repealed Material:
16 NMAC 60.1, General Provisions, filed
09-27-95; 16 NMAC 60.2, Fees,
Obligations, and Communications, filed 09-
27-95;  and Amendment to 16 NMAC 60.2,
Fees, Obligations, and Communication,
filed 12-23-99, repealed effective 02-14-
2002.
Other History:
16 NMAC 60.1 General Provisions, filed
09-27-95; 16 NMAC 60.2, Fees,
Obligations, and Communication, filed 09-
27-95; and Amendment to 16 NMAC 60.2,
Fees, Obligations, and Communications
filed 12-23-99, replaced by 16.60.1 NMAC,
General Provisions effective 02-14-2002.



New Mexico Register / Volume XIII, Number 3/ February 14, 2002 89

NEW MEXICO PUBLIC
ACCOUNTANCY BOARD

TITLE 16 O C C U PAT I O N A L
AND PROFESSIONAL LICENSING
CHAPTER 60 PUBLIC ACCOUN-
TANTS
PART 2 CERTIFIED PUBLIC
ACCOUNTANT (CPA) EXAMINATION
REQUIREMENTS 

16.60.2.1 ISSUING AGENCY:
State of New Mexico Public Accountancy
Board.
[16.60.2.1 NMAC – Rp 16 NMAC 60.3.1,
02-14-2002]

16.60.2.2 SCOPE: General pub-
lic:  all individuals seeking to become a cer-
tified public accountant.
[16.60.2.2 NMAC – Rp 16 NMAC 60.3.2,
02-14-2002]

16.60.2.3 S T A T U T O R Y
AUTHORITY: Public Accountancy Act,
Sections 61-28B-1 to 61-28B-29 NMSA
1978.
[16.60.2.3 NMAC – Rp 16 NMAC 60.3.3,
02-14-2002]

16.60.2.4 D U R A T I O N :
Permanent.
[16.60.2.4 NMAC – Rp 16 NMAC 60.3.4,
02-14-2002]

16.60.2.5 EFFECTIVE DATE:
February 14, 2002, unless a later date is
cited at the end of a section.
[16.60.2.5 NMAC – Rp 16 NMAC 60.3.5,
02-14-2002]

16.60.2.6 OBJECTIVE: To
delineate uniform CPA examination appli-
cation procedures, education requirements,
examination administration, and board pro-
cedures for dealing with cheating on the
CPA examination.
[16.60.2.6 NMAC – Rp 16 NMAC 60.3.6,
02-14-2002]

16.60.2.7 D E F I N I T I O N S :
[RESERVED]
[16.60.2.7 NMAC – Rp 16 NMAC 60.3.7,
02-14-2002]

16.60.2.8 A P P L I C A T I O N
PROCEDURES:

A. The board may contract
as its agent CPA Examination Services
(CPAES), the National Association of State
Boards of Accountancy (NASBA), or the
American Institute of Certified Public
Accountants (AICPA) or other entities it
deems appropriate to undertake any aspects
of examination development, delivery,

administration, qualification, or application
that the board considers necessary and
appropriate in its oversight and administra-
tion of the Uniform CPA Examination.

B. Applicants for the CPA
examination shall meet the following
requirements:

(1)     Section 61-28B7 of the Act;
(2)     Section 61-28B8 of the Act

(Effective July 1, 2004); and provisions set
forth in this rule.

C. For the current pencil
and paper CPA examination, applications to
take the certified public accountant exami-
nation must be made on board forms and
filed with the board at least 60 days prior to
scheduled and available examination dates.
For the current pencil and paper examina-
tion, the application must be postmarked or
hand-delivered on or before March 1 for the
May examination, and on or before
September 1 for the November examination
or the next business day if the specified
dates fall on a weekend or holiday.  For
computer based CPA examination applica-
tions, application deadlines shall be speci-
fied on the board prescribed application
forms.

D. An application will not
be considered filed until all
application/qualification fees and examina-
tion fees required by these rules and all
required supporting documents have been
received, including photographs, official
transcripts, and proof that the applicant has
completed the education requirement.

E. An applicant who fails
to appear for the examination shall forfeit
all fees charged for both the application and
the examination.

F. Prospective applicants
for the CPA examination shall demonstrate
to the board’s satisfaction that all education
requirements are met.
[16.60.2.8 NMAC – Rp 16 NMAC 60.3.9.1,
16 NMAC 60.3.9.2, & 16 NMAC 60.3.9.3,
02-14-2002]

16.60.2.9 E D U C A T I O N
REQUIREMENTS:

A. Section 61-28B7 of the
Act requires a baccalaureate degree or its
equivalent conferred by a college or univer-
sity acceptable to the board, with 30 semes-
ter hours in accounting or auditing related
subjects or their equivalent as determined
by the board.  After July 1, 2004, Section
61-28B8 of the Act requires an applicant to
have completed at least one hundred fifty
semester hours of college education, includ-
ing a baccalaureate or higher degree or its
equivalent conferred by a college or univer-
sity acceptable to the board, the total educa-
tional program to include accounting or
auditing related subjects or their equivalent,
as determined by the board, of not fewer

than 30 semester hours.
B. The board will accept

not fewer than 30 semester hours of
accounting or audit related courses (3
semester hours may be in business law),
without repeat, from a board-recognized
educational institution.  The recognized
educational institution must have accepted
them for the purposes of obtaining a bac-
calaureate degree or equivalent, and they
must be shown on an official transcript.  At
least 15 of these hours must result from
physical attendance at classes meeting reg-
ularly on the campus of a transcript-issuing
institution.

C. A prospective CPA
examination or CPA certificate candidate is
considered as graduating from an accredited
college or university acceptable to the board
if, at the time the educational institution
grants the applicant’s degree, it is accredit-
ed at the appropriate level as outlined in
these rules.  As used in these rules, “accred-
itation” refers to the process of quality con-
trol of the education process.  There are 3
different levels of accreditation referred to
in these rules, and the degree to which the
board relies on accreditation differs accord-
ing to the level at which the degree granting
institution is accredited.  In reviewing and
evaluating a candidate’s educational cre-
dentials, the board may rely on accredita-
tion by an accrediting agency at 3 different
levels.

D. Level 1 accreditation is
associated with the four-year, degree-grant-
ing college or university itself.  The institu-
tion must be accredited by 1 or more of the
following board-recognized regional
accrediting agencies (or successor agen-
cies):

(1)     Middle States Association
of Colleges and Secondary Schools;

(2)     New England Association
of Schools and Colleges;

(3)     North Central Association
of Colleges and Secondary Schools; 

(4)     Northwest Association of
Schools and Colleges;

(5)     Southern Association of
Colleges and Schools;

(6)     Western States Association
of Schools and Colleges; and

(7)     Accrediting Council for
Independent Colleges and Schools.

E. Level 2 accreditation is
associated with a business school or college
of business.  The unit must be accredited by
a national accreditation agency recognized
by the board, such as the American
Assembly of Collegiate Schools of
Business (AACSB), following a specific
and comprehensive review of its faculty,
resources, and curricula.  In evaluating a
candidate’s credentials, the board may
choose to rely on this accreditation as evi-
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dence that the institution’s business school
has met minimum overall standards of qual-
ity for such schools.

F. Level 3 accreditation is
associated with an accounting program or
department.  The program or department
must be accredited by a national accredita-
tion agency recognized by the board such as
the AACSB.  Accounting programs or
departments accredited in this manner have
met standards substantially higher and
much more specific than those required for
level 1 or level 2 accreditation.  For level 3
accreditation, the accounting program or
department must meet a stringent set of
standards that addresses faculty credentials,
student quality, physical facilities, and cur-
ricula.  Graduates who submit transcripts
from accredited accounting programs may
be deemed to have met the board’s specific
accounting and business course require-
ments.

G. If an educational insti-
tution was not accredited at the time an
applicant’s degree was received but is so
accredited at the time the application is filed
with the board, the institution will be
deemed to be accredited for the purposes of
this rule provided that it:

(1)     certifies that the applicant’s
total educational program would qualify the
applicant for graduation with a baccalaure-
ate degree during the time the institution has
been accredited; and

(2)     furnishes the board satisfac-
tory proof, including college catalogue
course numbers and descriptions, that the
pre-accrediting courses used to qualify the
applicant as an accounting major are sub-
stantially equivalent to post-accrediting
courses.

H. If an applicant’s degree
was received at an accredited educational
institution as defined in this rule, but the
educational program which was used to
qualify the applicant as an accounting major
included courses taken at non-accredited
institutions, either before or after gradua-
tion, such courses will be deemed to have
been taken at the accredited institution from
which applicant’s degree was received, pro-
vided the accredited institution either:

(1)     has accepted such courses
by including them in its official transcript;
or

(2)     certifies to the board that it
will accept such courses for credit toward
graduation.

I. A graduate of a four-
year, degree-granting institution not accred-
ited at the time the applicant’s degree was
received or at the time the application was
filed will be deemed to be a graduate of a
four-year accredited educational institution
if:

(1)     a credentials evaluation

service approved by the board certifies that
the applicant’s degree is equivalent to a
degree from an accredited educational insti-
tution defined in this rule; or if

(2)     an accredited educational
institution as defined in this rule accepts the
applicant’s non-accredited baccalaureate
degree for admission to a graduate business
degree program; the applicant satisfactorily
completes at least 15 semester hours or the
equivalent in post-baccalaureate education
at the accredited educational institution, of
which at least 9 semester hours, or the
equivalent, shall be in accounting; and the
accredited educational institution certifies
that the applicant is in good standing for
continuation in the graduate program or has
maintained a grade point average in these
courses that is necessary for graduation.

J. Advanced subjects
completed to qualify under the above sec-
tion may not be used to satisfy education
requirements.

K. The board may provide
a mechanism to recognize educational insti-
tutions that are not accredited at the institu-
tional, business school, accounting pro-
gram, or department level.

L. The accounting educa-
tion concentration or equivalent contem-
plated by the Act shall consist of semester
hours of credit earned as in a conventional
college semester.  Quarter hours will be
converted by multiplying the quarter hours
earned by two-thirds to determine semester
hours earned.  No more than 6 semester
hours will be recognized for internships or
life experience.
[16.60.2.9 NMAC – Rp 16 NMAC 60.3.8,
02-14-2002]

16.60.2.10 E X A M I N A T I O N
ADMINISTRATION:

A. Time and place of
examination:  For the current pencil and
paper examination, notice of the time and
place of the examination will be mailed at
least 10 days prior to the date set for the
examination to each candidate whose appli-
cation to sit for the examination has been
approved by the board.  For the computer
based CPA examination, notification will be
mailed to the applicant and the exam deliv-
erer within 10 days from approval and qual-
ification of the applicant to sit for the exam.

B. Examination subjects:
The examination required by the Act shall
include the subject areas of accounting and
auditing and such related subjects as the
board may require.
[16.60.2.10 NMAC – Rp 16 NMAC
60.3.9.3, 02-14-2002]

16.60.2.11 P R O C T O R E D
EXAMINATION CANDIDATES (OUT-
OF-STATE CANDIDATES)

A. The board will accept
candidates from other jurisdictions/states as
out-of state proctored candidates, or allow
qualified New Mexico candidates to be
proctored in other jurisdictions/states, only
under the following situations: 

(1)     Temporary change in resi-
dence to the proctoring jurisdiction/state
while the candidate is a student;

(2)     Temporary change in resi-
dence to the proctoring jurisdiction/state
while the candidate is on military duty;

(3)     Temporary change in resi-
dence to the proctoring jurisdiction/state
while the candidate is on a temporary work
assignment; or

(4)     Qualified New Mexico can-
didates who can demonstrate significantly
reduced travel expense by being proctored
in a contiguous jurisdiction/state.

B. The board may waive
the above requirements due to hardship
exceptions presented by a CPA examination
candidate.
[16.60.2.11 NMAC – N, 002-14-2002]

16.60.2.12 CPA EXAMINATION
CHEATING:

A. Cheating by an appli-
cant in applying for or taking the examina-
tion will be deemed to invalidate any grade
otherwise earned by a candidate on any part
of the examination and may warrant sum-
mary expulsion from the examination and
disqualification from taking the examina-
tion for a specified number of subsequent
sittings.

(1)     For purposes of this rule, the
following actions, among others, may be
considered cheating:

(a)     Falsifying or misrepresent-
ing educational credentials or other infor-
mation required for admission to the exam-
ination;

(b)     Communication between
candidates inside or outside the examina-
tion room or copying another candidate’s
answers while the examination is in
progress;

(c)     Communication with others
outside the examination room while the
examination is in progress;

(d)     Substitution of another per-
son to sit in the examination room in the
stead of a candidate and write one or more
of the examination papers; or

(e)     Reference to crib sheets,
textbooks or other material inside or outside
the examination room while the examina-
tion is in progress.

(2)     In any case where it appears
to a member of the board or its representa-
tive, while the examination is in progress,
that cheating has or is occurring, the board
may either summarily expel the candidate
involved from the examination or move the
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candidate to a position in the room away
from other candidates where the candidate
can be watched more closely,

(3)     In any case where the board
believes that it has evidence that a candidate
has cheated on the examination,  and in
every case where a candidate has been
expelled from the examination, the board
shall conduct a hearing expeditiously fol-
lowing the examination session for the pur-
pose of determining whether or not there
was cheating, and, if so, what remedy
should be applied.  In such hearings, the
board shall decide:

(a)     whether the candidate shall
be given credit for any portion of the exam-
ination completed in that session;

(b)     whether the candidate shall
be allowed to continue taking the examina-
tion in any additional sessions that remain;
and

(c)     whether the candidate shall
be barred from taking the examination in
future sittings, and if so, for how many sit-
tings.

(4)     In any case where the board
permits a candidate to continue taking the
examination, it may, depending on the cir-
cumstances:

(a)     admonish the candidate;
(b)     seat the candidate in a seg-

regated location for the rest of the examina-
tion;

(c)     keep a record of the candi-
date’s seat location and identification num-
ber and the names and identification num-
bers of the candidates on either side of the
candidate; and

(d)     notify the American
Institute of Certified Public Accountants
(AICPA) of the circumstances, furnishing
the candidate’s identification number, so
that after the initial grading is completed the
candidate’s papers can be compared for
unusual similarities with the papers of oth-
ers who may have been involved.

(5)     In any case where a candi-
date is refused credit for parts of the exami-
nation taken or is expelled from the exami-
nation or disqualified from taking other
parts, the board shall give the candidate a
statement containing its findings, the evi-
dence upon which the findings are based,
and a notice of the right of the candidate to
a formal rehearing by the board, with right
of appeal, pursuant to the procedures pro-
vided in the Uniform Licensing Act,
Sections 61-1-1 to 61-1-31 NMSA 1978,
and in Section 7B of the Act, and after July
1, 2004, Section 8B of the Act.

(6)     In any case where a candi-
date is refused credit for any part of an
examination taken, disqualified from taking
any part of the examination, or barred from
taking the examination in future sittings, the
board will provide information as to its

findings and actions taken to the board of
accountancy of any other state to which the
candidate may apply for the examination.
[16.60.2.12 NMAC – Rp 16 NMAC 60.3.9,
02-14-2002]

HISTORY OF 16.60.2 NMAC:
Pre-NMAC History: Material in the part
was derived from that previously filed with
the Commission of Public Records–State
Records Center and Archives;
BPA Policy Statement 84-1, Cheating, filed
06-27-84.
BPA Policy Statement 84-2, Answers to
Ethics Examination Questions, filed 06-27-
84.
BPA Policy Statement 84-3, Exam ID Card,
filed 06-27-84.
BPA Policy Statement 84-4, Questionnaire,
filed 06-27-84.
BPA Policy Statement 84-5, Exam Photos,
filed 06-27-84.
BPA Policy Statement 84-6, Meeting the
Education Requirement, filed 08-27-84.
BPA Policy Statement 84-8, Transfer of
Conditional Credit and Eligibility to Sit for
Future Examinations, filed 08-27-84.
BPA 84-2, Purpose, Filed 07-09-84
Section 10, Examination of Applicants,
filed 11-13-92
BPA 95-10, Certified Public Accountants,
filed 04-21-95
History of Repealed Material:
16 NMAC 60.3, Public Accountants – CPA
Examination; Educational Requirements
and General Information, filed 09-27-95,
repealed effective 02-14-2002.
Other History:
16 NMAC 60.3, Public Accountants – CPA
Examination; Educational Requirements
and General Information, filed 09-27-95
replaced by 16.60.2 NMAC, Certified
Public Accountant (CPA) Examination
Requirements, effective 02-14-2002.

public accountants (CPAs) CPAs and regis-
tered public accountants (RPAs) seeking to
maintain their New Mexico
certificate/license status through continuing
professional education (CPE).
[16.60.3.2 NMAC – Rp 16 NMAC 60.4.2 &
16 NMAC 60.6.2, 02-14-2002]

16.60.3.3 S T A T U T O R Y
AUTHORITY: 1999 Public Accountancy
Act, Sections 61-28B-1 to 61-28B-29
NMSA 1978
[16.60.3.3 NMAC – Rp 16 NMAC 60.4.3 &
16 NMAC 60.6.3, 02-14-2002]

16.60.3.4 D U R A T I O N :
Permanent.
[16.60.3.4 NMAC – Rp 16 NMAC 60.4.4 &
16 NMAC 60.6.4, 02-14-2002]

16.60.3.5 EFFECTIVE DATE:
February 14, 2002, unless a later date is
cited at the end of a section.
[16.60.3.5 NMAC – Rp 16 NMAC 60.4.5 &
16 NMAC 60.6.5, 02-14-2002]

16.60.3.6 OBJECTIVE:  Protect
the public interest by implementing provi-
sions of the 1999 Public Accountancy Act
(Act) which provide for initial application
issuance and renewal of CPA and RPA cer-
tificates/licenses; reinstatement of expired,
cancelled, suspended or revoked CPA/RPA
certificates; application and issuance of
CPA certificates through interstate and
international reciprocity; establishment of
intent to practice privilege under substantial
equivalency; maintenance of professional
competency through continuing profession-
al education (CPE) of CPA and RPA certifi-
cate/license holders; and change of status
application procedures between active/inac-
tive or retired status.
[16.60.3.6 NMAC – Rp 16 NMAC 60.4.6 &
16 NMAC 60.6.6, 02-14-2002]

16.60.3.7 D E F I N I T I O N S :
[RESERVED]
[16.60.3.7 NMAC – Rp 16 NMAC 60.4.7 &
16 NMAC 60.6.7, 02-14-2002]

16.60.3.8 A P P L I C A T I O N
REQUIREMENTS: All certificate/license
applications and renewals shall be made on
and meet all information requirements con-
tained in board prescribed forms.
Applications will not be considered com-
plete and filed with the board until all
required information and board prescribed
fees have been received.
[16.60.3.8 NMAC – Rp. 16 NMAC
60.4.8.1, 02-14-2002]

16.60.3.9 INITIAL CERTIFI-
CATE/LICENSE REQUIREMENTS:

A. An applicant for initial

NEW MEXICO PUBLIC
ACCOUNTANCY BOARD

TITLE 16 O C C U PAT I O N A L
AND PROFESSIONAL LICENSING
CHAPTER 60 CERTIFIED PUBLIC
ACCOUNTANTS
PART 3 LICENSURE AND
CONTINUING PROFESSIONAL EDU-
CATION REQUIREMENTS

16.60.3.1 ISSUING AGENCY:
State of New Mexico Public Accountancy
Board
[16.60.3.1 NMAC – Rp 16 NMAC 60.4.1 &
16 NMAC 60.6.1, 02-14-2002]

16.60.3.2 SCOPE: General pub-
lic:  Individuals seeking to become certified
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certification/licensure shall demonstrate to
the board’s satisfaction that he:

(1) Is of good moral character and
lacks a history of dishonest or felonious
acts;

(2) Meets the education, experi-
ence and examination requirements of the
board; and

(3) Provides evidence of success-
ful completion of an ethics examination pre-
scribed by the board.

B. Moral character
requirements:  The board may assess moral
character requirements based upon appli-
cant-provided character references and
background checks to determine an appli-
cant’s history of dishonest or felonious acts.

C. Education and exami-
nation requirements:  Education and exami-
nation requirements are specified in the Act,
Section 61-28B7 and Section 61-28B8
(After July 1, 2004) and are further delin-
eated in Part 3 of board rules.

D. Experience required:
Applicants documenting their required
experience for issuance of an initial certifi-
cate pursuant to Section 7H of the Act, and
after July 1, 2004 Section 8H of the Act
shall:

(1) Provide documentation of
experience in providing any type of servic-
es or advice using accounting, attest, man-
agement advisory, financial advisory, tax or
consulting skills.  Acceptable experience
shall include experience gained through
employment in industry, government, aca-
demia or public practice.

(2) Have their experience verified
and demonstrate that all experience was
obtained under the direct supervision of an
active, licensed CPA as defined in the Act or
under the direct supervision of an active,
licensed CPA from another state.  The board
shall consider and evaluate factors such as
complexity and diversity of the work in
determining acceptability of experience
submitted.

(a) One year of experience shall
consist of full or part-time employment that
extends over a period of no less than 1 year
and no more than 3 years and includes no
fewer than 2,000 hours of performance of
services described above.

(b) Experience documented in
support of an initial application must be
obtained within the 7 years immediately
preceding passing of the examination or
within 7 years of having passed the exami-
nation upon which the application is based.

(c) Any licensee requested by an
applicant to submit evidence of the appli-
cant’s experience and who has refused to do
so shall, upon request of the board, explain
in writing or in person the basis for such
refusal.  The board may require any licens-
ee who has furnished evidence of an appli-

cant’s experience to substantiate the infor-
mation.

(d) The board may inspect docu-
mentation relating to an applicant’s claimed
experience.  Any applicant may be required
to appear before the board or its representa-
tive to supplement or verify evidence of
experience.

E. Replacement certifi-
cates:  Replacement certificates may be
issued by the board in appropriate cases and
upon payment by the CPA or RPA of the fee
as set by the board.  A certificate/license
holder is specifically prohibited from pos-
sessing more than 1 New Mexico certificate
as a CPA or RPA.  When a replacement cer-
tificate is requested, the certificate/license
holder must return the original certificate or
submit a sworn affidavit describing the
occurrence that necessitated the replace-
ment certificate.

F. Renewal requirements:
Certificates/licenses for individuals will
have staggered expiration dates based on
the individual’s birth month.  Deadline for
receipt of certificate/license renewal appli-
cations and supporting continuing profes-
sional education affidavits or reports is no
later than the last day of the month prior to
the CPA or RPA certificate/license holder’s
birth month or the next business day if the
deadline date falls on a weekend or holiday.

(1) The board may accept a sworn
affidavit as evidence of certificate/license
holder compliance with CPE requirements
in support of renewal applications.

(2) Renewal applications and
CPE reports received after prescribed dead-
lines shall include prescribed delinquency
fees.

(3) Applications will not be con-
sidered complete without satisfactory evi-
dence to the board that the applicant has
complied with the continuing professional
education requirements of Sections 9E and
12A of the Act and of these rules.

(4) The board shall mail renewal
application notices no less than 30 days
prior to the renewal deadline.
[16.60.3.9 NMAC – Rp 16 NMAC 60.4.8.2
& 16 NMAC 60.4.8.3, 02-14-2002]

16.60.3.10 BOARD ACCEP-
TANCE OF GRADE TRANSFER CER-
TIFICATE APPLICANTS:

A. The board will only
accept grade transfers from applicants pass-
ing the uniform CPA examination in other
jurisdictions/states for an initial CPA certifi-
cate application under the following situa-
tions:

(1) Temporary change in resi-
dence to the state/jurisdiction where the
applicant passed the uniform CPA examina-
tion while the grade transfer applicant was a
student;

(2) Temporary change in resi-
dence to the state/jurisdiction where the
applicant passed the uniform CPA examina-
tion while the grade transfer applicant was
on military duty;

(3) Temporary change in resi-
dence to the state/jurisdiction where the
applicant passed the uniform CPA examina-
tion while the candidate was on a temporary
work assignment;

(4) Presentation of documented
evidence demonstrating current resident
status in the State of New Mexico; or

(5) Presentation of documented
evidence demonstrating anticipated
employment and residency in the State of
New Mexico within 6 months of the appli-
cation’s date.

B. The board may waive
the above requirements due to hardship
exceptions presented by a grade transfer
certificate applicant.
[16.60.3.10 NMAC – N, 02-14-2002]

16.60.3.11 RELINQUISHING A
CERTIFICATE/LICENSE:

A. Any individual certifi-
cate/license holder may at any time and for
any reason, subject to the approval of the
board, relinquish that certificate/license to
the board.  An individual relinquishing his
certificate/license during the course of a dis-
ciplinary investigation or proceeding may
not apply for reinstatement but may apply
for the issuance of a new certificate/license
upon completion of all requirements for the
issuance of such certificate, including meet-
ing all education, examination, experience,
and ethics examination requirements of the
Act and board rules in effect at the time of
the new application.  This includes sitting
for and passing the uniform CPA examina-
tion, meeting current experience require-
ments, and passing a current ethics exami-
nation.

B. This rule does not apply
to a licensee who relinquished their license
while in good standing and was not the sub-
ject of a board investigation or disciplinary
proceeding at the time they relinquished
their license.  If an individual relinquishes
their certificate/license during the course of
a board disciplinary investigation or pro-
ceeding, this fact shall be disclosed in any
later application for a new certificate and
shall be considered before the issuance of a
new certificate.
[16.60.3.11 NMAC – N, 02-14-2002]

16.60.3.12 REINSTATEMENT
REQUIREMENTS:

A. Requests to reinstate a
certificate/license that lapsed or expired as a
result of non-renewal shall meet all board
prescribed requirements for reinstatement
including past renewal fees, delinquency
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fees, and continuing professional education.
An individual whose certificate/license has
been subject to board disciplinary action
pursuant to the Uniform Licensing Act,
Sections 61-1-1 to 61-1-31 NMSA 1978,
may, upon application in writing and for
good cause, request reinstatement of the
certificate/license after completion of all
requirements contained in the board’s origi-
nal order or agreement.

B. A reinstatement appli-
cation pursuant to Section 21 of the Act and
this rule will be processed by the board
upon the basis of the materials submitted in
support thereof and supplemented by such
additional inquiries as the board may
require.  For reinstatement of a
certificate/license, a hearing may be held,
and the board may, at its discretion,  impose
terms and conditions on an application fol-
lowing procedures the board may find suit-
able for the particular case.

C. The reinstatement
request shall set out in writing the reasons
constituting good cause for the relief sought
and shall be accompanied by at least 2 sup-
porting recommendations, under oath, from
practitioners who have personal knowledge
of the activities of the applicant since board
disciplinary action was imposed.  In consid-
ering a reinstatement application, the board
may consider all activities of the applicant
since the disciplinary action from which
relief is sought was imposed; the offense for
which the applicant was disciplined; the
applicant’s activities during the time the
certificate/license was in good standing; the
applicant’s rehabilitative efforts; restitution
to damaged parties in the matter for which
the penalty was imposed; and the appli-
cant’s general reputation for trust and pro-
fessional probity.

D. No application for rein-
statement will be considered while the
applicant is under sentence for any criminal
offense, including any period during which
the applicant is on court-imposed probation
or parole.
[16.60.3.12 NMAC – Rp 16 NMAC
60.4.11, 02-14-2002]

16.60.3.13 R E C I P R O C I T Y
REQUIREMENTS:

A. Interstate Reciprocity:
The board may issue a certificate/license to
the holder of a certificate issued by a state
other than New Mexico as defined under
Sections 3Q, 11B and D, and 26A of the Act
provided that the applicant:

(1) Provides proof from a board-
approved national qualifications service
that their CPA qualifications are substantial-
ly equivalent to the CPA requirements of the
Act; or

(2) Successfully completed the

CPA examination in accordance with the
rules of the other state at the time it granted
the applicant’s initial certificate; and

(3) Has satisfied the education
requirements set out in Sections 7C and 8C
of the Act; and

(4) Meets the experience require-
ments under the Act and these rules for
issuance of the initial certificate; and

(5) Has met the CPE requirement
pursuant to the Act and board rules; and

(6) Has met the ethics examina-
tion requirements of the board.

B. The board may rely on
the National Association of State Boards of
Accountancy (NASBA), the American
Institute of Certified Public Accountants
(AICPA), or other professional bodies
deemed acceptable to the board for evalua-
tion of other state’s CPA qualification
requirements in making substantial equiva-
lency determinations.

C. International reciproci-
ty:  The board may designate a professional
accounting credential issued in a foreign
country as substantially equivalent to a New
Mexico CPA certificate and may issue a cer-
tificate/license to the holder of a profession-
al accounting credential issued in a foreign
country.

(1) The board may rely on
NASBA, AICPA, or other professional bod-
ies deemed acceptable to the board for eval-
uation of foreign credentials in making
equivalency determinations.

(2) The board may satisfy itself
through qualifying examination(s) that the
holder of a foreign country credential
deemed by the board to be substantially
equivalent to a CPA certificate possesses
adequate knowledge of U.S. practice stan-
dards and the board’s rules.  The board will
specify the qualifying examination(s) and
may rely on NASBA, AICPA, or other pro-
fessional bodies to develop, administer, and
grade such qualifying examination(s).

(3) The board recognizes the exis-
tence of the International Qualifications
Appraisal Board (IQAB), a joint body of
NASBA and AICPA, which is charged with:

(a) evaluating the professional
credentialing process of certified public
accountants, or their equivalents, from
countries other than the United States; and

(b) negotiating principles of rec-
iprocity agreements with the appropriate
professional and governmental bodies of
other countries seeking recognition as hav-
ing requirements substantially equivalent to
the requirements for the certificate of a cer-
tified public accountant in the United
States.

(4) The board shall honor the
terms of all principles of reciprocity agree-
ments issued by IQAB.

(5) The board recognizes the
International Uniform CPA Qualification
Examination (IQEX),written and graded by
AICPA, as a measure of professional com-
petency satisfactory to obtain a New
Mexico certificate by reciprocity.

(6) The board may accept a for-
eign country accounting credential in partial
satisfaction of its certificate/license require-
ments if:

(a) the holder of the foreign
country accounting credential meets the
issuing body’s education requirement and
has passed the issuing body’s examination
used to qualify its own domestic candidates;
and

(b) the foreign country credential
is valid and in good standing at the time of
application for a certificate/license.

D. An applicant for renew-
al of a CPA certificate/license originally
issued in reliance on a foreign country
accounting credential shall:

(1) meet all board prescribed cer-
tificate/license renewal requirements; and

(2) present documentation from
the foreign country accounting credential
issuing body that the applicant’s foreign
country credential has not been suspended
or revoked and is not the subject of a current
investigation; and

(3)  report any investigations
undertaken or sanctions imposed by a for-
eign country credential body against the
CPA’s foreign country credential.

E. If the foreign country
credential has lapsed, expired, or been can-
celled, the applicant must present proof
from the foreign country credentialing body
that the certificate holder/licensee was not
the subject of any disciplinary proceedings
or investigations at the time the foreign
country credential lapsed.

F. Suspension or revoca-
tion of, or refusal to renew, the CPA’s for-
eign accounting credential by the foreign
credentialing body shall be considered evi-
dence of conduct reflecting adversely upon
the CPA’s fitness to retain the certificate and
may be a basis for board action.

G. Conviction of a felony
or any crime involving dishonesty or fraud
under the laws of a foreign country is evi-
dence of conduct reflecting adversely on the
CPA’s fitness to retain a certificate/license
and is a basis for board action.

H. The board shall notify
the appropriate foreign country credential-
ing authorities of any sanctions imposed
against a CPA.  The board may participate
in joint investigations with foreign country
credentialing bodies and may rely on evi-
dence supplied by such bodies in discipli-
nary hearings.
[16.60.3.13 NMAC – Rp 16 NMAC 60.4.9,
02-14-2002]
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16.60.3.14 S U B S T A N T I A L
EQUIVALENCY/INTENT TO PRAC-
TICE REQUIREMENTS:  Pursuant to
Section 26 of the Act, a person whose prin-
cipal place of business is not New Mexico
and who has a valid certificate/license as a
certified public accountant from a state that
the board-approved qualification service
has verified to be in substantial equivalence
with the certified public accountant require-
ments of the Act shall be presumed to have
qualifications substantially equivalent to
New Mexico’s requirements.

A. The board may rely on
NASBA, AICPA, or other professional bod-
ies approved as acceptable to the board to
provide qualification appraisal in determin-
ing whether an applicant’s qualifications are
substantially equivalent to New Mexico’s
requirements.

B. A person whose qualifi-
cations are deemed substantially equivalent
may apply for and obtain intent to practice
privileges.  Application shall be made on
board-prescribed forms and include related
fees.  The board may grant practice privi-
leges in New Mexico under substantial
equivalency provisions for a period not to
exceed 1 year.  Upon approval, a person
afforded the privilege of practicing in New
Mexico under substantial equivalency pro-
visions shall, as a condition of the granting
of this privilege:

(1) Provide written notice to the
board in advance of any practice of public
accountancy within New Mexico each time
the person intends to enter the state to prac-
tice;

(2) Consent to personal and sub-
ject matter jurisdiction of the board;

(3) Agree to full compliance with
the Act and related board rules; and

(4) Consent to appointment of the
state board of the state of their principal
place of business as their agent, upon whom
process may be served in an action or pro-
ceeding by the New Mexico Public
Accountancy Board against it.

C. Individuals may re-
apply for practice privileges under this pro-
vision at the end of each approved practice
period.  However, persons practicing in
New Mexico under substantial equivalency
provisions for a period of greater than 60
days within a 1 calendar year period shall
not be permitted to re-apply for intent to
practice under substantial equivalency pro-
visions.

D. Individuals exceeding
60 days practice within a 1 calendar year
period under substantial equivalency/intent
to practice provisions shall be required to
apply for and obtain a New Mexico certifi-
cate/license under reciprocity requirements
and apply for and obtain a New Mexico

firm permit as prescribed in board rules. 
[16.60.3.14 NMAC – N, 02-14-2002]

16.60.3.15 CONTINUING PRO-
FESSIONAL EDUCATION (CPE)
REQUIRED TO OBTAIN OR MAIN-
TAIN AN “ACTIVE” CPA LICENSE:

A. The following require-
ments of continuing professional education
apply to certificate/license renewals, rein-
statement, reciprocity, and substantial
equivalency applications pursuant to
Sections 9E and 12A of the Act.  An appli-
cant for certificate/license renewal, rein-
statement, reciprocity, and substantial
equivalency shall show completion of no
less than 120 clock hours of CPE, comply-
ing with these rules during the 3-calendar-
year period preceding the first day of the
certificate/license holder’s birth month.

(1) Any applicant seeking a
license/certificate or renewal of an existing
license shall demonstrate participation in a
program of learning meeting the standards
set forth in the statement on standards for
continuing professional education (CPE)
programs jointly approved by NASBA and
AICPA or standards deemed comparable by
the board.

(2) Each person holding an active
CPA certificate/license issued by the board
shall show completion of no less than 120
hours of continuing professional education
complying with these rules during the 3 cal-
endar years preceding the first day of the
certificate/license holder’s CPA birth
month, with a minimum of 20 hours com-
pleted in each year.  Licensees shall report
CPE completion on board prescribed forms
including a signed statement indicating they
have met the requirements for participation
in the CPE program set forth in board rules.

(3) The board may, at its discre-
tion, accept a sworn affidavit as evidence of
certificate/license holder compliance with
CPE requirements in support of renewal
applications in lieu of documented evidence
of such.  Reciprocity and reinstatement
applications shall require documented evi-
dence of compliance with CPE provisions.

(4) Deadline for receipt of license
renewal applications and supporting CPE
reports or affidavits is no later than the last
day of the month prior to the
certificate/license holder’s birth month.
Renewal applications and supporting CPE
affidavits or reports shall be postmarked or
hand-delivered no later than the renewal
deadline date or the next business day if the
deadline date falls on a weekend or holiday.

(5) Renewal applications and
CPE reports received after prescribed dead-
lines shall include prescribed delinquency
fees.

(6) Applications will not be con-
sidered complete without satisfactory evi-

dence to the board that the applicant has
complied with the CPE requirements of
Sections 9E and 12A of the Act and of these
rules.

(7) Reinstatement applicants
whose certificates/licenses have lapsed and
applicants by reciprocity shall provide doc-
umented evidence of completion of 120
hours of CPE according to this rule before
their application will be considered com-
plete.

B. Exemption from CPE
requirements through change of certifi-
cate/license status between inactive/retired
and active status:

(1) Pursuant to Section 9E of the
Act, the board may grant an exception to
CPE requirements for certificate holders
who do not provide services to the public.
Persons desiring exemption from CPE rules
requirements may request to change from
“active” to “inactive” or “retired” certifi-
cate/license status, provided that they:

(a) complete board-prescribed
change-of-status forms and remit related
fees; 

(b) not practice public accountan-
cy as defined in Section 3M of the Act; and

(c) place the word “inactive” or
“retired” adjacent to their CPA or RPA title
on a business card, letterhead or other doc-
uments or devices, except for a board-
issued certificate.

(2) Persons requesting to change
from “inactive” or “retired” to “active” cer-
tificate/license status shall:

(a) provide documented evidence
of compliance with all CPE requirements of
this rule prior to request for
certificate/license change of status to
“active”; and

(b) complete board-prescribed
change-of-status forms and remit related
fees.

C. Hardship exceptions:
The board may make exceptions to CPE
requirements for reason of individual hard-
ship including health, military service, for-
eign country residence, or other good cause.
Requests for such exceptions shall be sub-
ject to board approval and presented in writ-
ing to the board.  Requests shall include
such supporting information and documen-
tation as the board deems necessary to sub-
stantiate and evaluate the basis of the excep-
tion request.

(1) A non-resident licensee seek-
ing renewal of a certificate in this state shall
be determined to have met the CPE require-
ment of this rule by meeting the CPE
requirements for renewal of a certificate in
the state in which the licensee’s principal
office is located.

(2) Non-resident applicants for
renewal shall demonstrate compliance with
the CPE renewal requirements of the state
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in which the licensee’s principal office is
located by signing a statement to that effect
on the renewal application of this state.
However, if a the state in which the non-res-
ident licensee’s principal office is located
has no CPE requirements for renewal of a
certificate, the non-resident licensee must
comply with all CPE requirements for
renewal of a certificate of the State of New
Mexico, according to this rule.

D. Programs qualifying for
CPE credit:  A program qualifies as accept-
able CPE for purposes of Sections 9E and
12A of the Act and these rules if it is a learn-
ing program contributing to growth in pro-
fessional knowledge and competence of a
licensee.  The program must meet the mini-
mum standards of quality of development,
presentation, measurement, and reporting of
credits set forth in the Statement on
Standards for Continuing Professional
Education Programs jointly approved by
NASBA and AICPA, by accounting soci-
eties recognized by the board, or such other
standards deemed acceptable to the board.

(1) The following standards will
be used to measure the hours of credit to be
given for acceptable CPE programs com-
pleted by individual applicants:

(a) an hour is considered to be a
50-minute period of instruction;

(b) a full 1-day program will be
considered to equal 8 hours;

(c) only class hours or the equiva-
lent (and not student hours devoted to
preparation) will be counted.

(2) Service as a lecturer, discus-
sion leader, or speaker at continuing educa-
tion programs or as a university
professor/instructor (graduate or undergrad-
uate levels) will be counted to the extent
that it contributes to the applicant’s profes-
sional competence.

(3) Credit as a lecturer, discussion
leader, speaker, or university
professor/instructor may be allowed for any
meeting or session provided that the session
would meet the continuing education
requirements of those attending.

(4) Credit allowed as a lecturer,
discussion leader, speaker or university pro-
fessor/instructor will be on the basis of 2
hours for subject preparation for each hour
of teaching and 1 hour for each hour of
presentation. Credit for
subject preparation may only be claimed
once for the same presentation.

(5) Credit may be allowed for
published articles and books provided they
contribute to the professional competence
of the applicant.  The board will determine
the amount of credit awarded.

(6) Credit allowed under provi-
sions for a lecturer, discussion leader,
speaker at continuing education programs,
or university professor/instructor or credit

for published articles and books may not
exceed one half of an individual’s CPE
requirement for a 3-year reporting period
(shall not exceed 60 hours of CPE credit
during a 3-year reporting period).

(7) For a continuing education
program to qualify under this rule, the fol-
lowing standards must be met:

(a) an outline of the program is
prepared in advance and preserved;

(b) the program is at least 1 hour
in length;

(c) a qualified instructor conducts
the program; and

(d) a record of registration or
attendance is maintained.

(8) The following programs are
deemed to qualify, provided the above are
met:

(a) professional development pro-
grams of recognized national and state
accounting organizations;

(b) technical sessions at meetings
of recognized national and state accounting
organizations and their chapters; and

(c) no more than 4 hours CPE
annually may be earned for board meeting
attendance.

(9) University or college gradu-
ate-level courses taken for academic credit
are accepted.  Excluded are those courses
used to qualify for taking the CPA exam.
Each semester hour of credit shall equal 15
hours toward the requirement.  A quarter
hour credit shall equal 10 hours.

(10) Non-credit short courses –
each class hour shall equal 1 hour toward
the requirement and may include the fol-
lowing:

(a) formal, organized in-firm edu-
cational programs;

(b) programs of other accounting,
industrial, and professional organizations
recognized by the board in subject areas
acceptable to the board;

(c) formal correspondence or
other individual study programs which
require registration and provide evidence of
satisfactory completion will qualify with
the amount of credit to be determined by the
board.

(11) The board will allow up to a
total of 24 hours of CPE credits for firm
peer review program participation. Hours
may be earned and allocated in the calendar
year of the acceptance letter for the firm’s
CPAs participating in the peer review.

(a) firms having an engagement
or report peer review will be allowed up to
12 hours of CPE credits.

(b) firms having a system peer
review will be allowed up to 24 hours of
CPE credits.

(f) firms having a system peer
review at a location other than the firm’s
office shall be considered an off-site peer

review and will be allowed up to 12 hours
of CPE credits.

(g) the firm will report to the
board the peer review CPE credit allocation
listing individual firm CPAs and the number
of credits allotted to each CPA.  Individual
CPAs receiving credit based upon a firm’s
report to the board may submit firm-report-
ed hours in their annual CPA report forms to
the board.  If CPE credits will not be used,
no firm report will be necessary.

(12) The board may look to rec-
ognized state or national accounting organi-
zations for assistance in interpreting the
acceptability of the credit to be allowed for
individual courses.  The board will accept
programs meeting the standards set forth in
the NASBA CPE registry, AICPA guide-
lines, or such other programs deemed
acceptable to the board.

(13) For each 3-year reporting
period, at least 96 of the hours reported
shall be courses, programs or seminars
whose content is in technical subjects such
as audit; attestation; financial reporting; tax,
management consulting; financial advisory
or consulting; and other areas acceptable to
the board as directly related to the profes-
sional competence of the individual.

(14) For each 3-year reporting
period, at least 24 of the hours reported
shall be taken outside of the individual’s
firm, agency, company, organization or nor-
mal work setting in a public presentation
environment, which is defined as a group
program, classroom, live instructor setting
in which at least 10 percent of the registered
participants are not members, associates,
clients, or employees of the firm, agency,
company, organization or normal work
environment.

(15) For each 3-year reporting
period, credit will be allowed once for any
single course, program or seminar unless
the individual can demonstrate that the con-
tent of such course, program or seminar was
subject to substantive technical changes
during the reporting period.

E. Programs not qualify-
ing for CPE:

(1) CPA examination review or
“cram” courses;

(2) Industrial development, com-
munity enhancement, political study groups
or similar courses, programs or seminars;

(3) Courses, programs or semi-
nars that are generally for the purpose of
learning a foreign language;

(4) Partner, shareholder or mem-
ber meetings, business meetings, committee
service, and social functions unless they are
structured as formal programs of learning
adhering to the standards prescribed in this
rule.

F. Continuing profession-
al education records requirements:  When
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applications to the board require evidence
of CPE, the applicants shall maintain such
records necessary to demonstrate evidence
of compliance with requirements of this
rule.

(1) Reinstatement and reciprocity
applicants shall file with their applications a
signed report form and statement of the
CPE credit claimed.  For each course
claimed, the report shall show the sponsor-
ing organization, location of program, title
of program or description of content, the
dates attended, and the hours claimed.

(2) Responsibility for document-
ing program acceptability and validity of
credits rests with the licensee and CPE
sponsor.  Such documentation should be
retained for a period of 5 years after pro-
gram completion and at minimum shall con-
sist of the following:

(a) copy of the outline prepared
by the course sponsor along with the infor-
mation required for a program to qualify as
acceptable CPE as specified in this rule; or

(b) for courses taken for scholas-
tic credit in accredited universities and col-
leges, a transcript reflecting completion of
the course.  For non-credit courses taken, a
statement of the hours of attendance, signed
by the instructor, is required.

(3) Institutional documentation of
completion is required for formal, individ-
ual self-study/correspondence programs.

(4) The board may verify CPE
reporting information from applicants at its
discretion.  Certificate holders/licensees or
prospective certificate holders/licensees are
required to provide supporting documenta-
tion and/or or access to such records and
documentation as necessary to substantiate
validity of CPE hours claimed.  Certificate
holders/licensees are required to maintain
documentation to support CPE hours
claimed for a period of 5 years after course
completion/CPE reporting.  Should the
board exercise its discretion to accept an
affidavit in lieu of a CPE report, the board
shall audit certificate/license holder CPE
rules compliance of no less than 10 percent
of active CPA/RPA licensees annually.

(5) In cases where the board
determines requirements have not been met,
the board may grant an additional period of
time in which CPE compliance deficiencies
may be removed.  Fraudulent reporting is a
basis for disciplinary action.

(6) The sponsor of a continuing
education program is required to maintain
an outline of the program and
attendance/registration records for a period
of 5 years after program completion.

(7) The board may, at its discre-
tion, examine certificate holder/licensee or
CPE sponsor documentation to evaluate
program compliance with board rules.
Non-compliance with established standards

may result in denial of CPE credit for non-
compliant programs and may be a basis for
disciplinary action by the board for fraudu-
lent documentation and representation by a
CPE sponsor or certificate holder/licensee
of a knowingly non-compliant CPE pro-
gram.
[16.60.3.15 NMAC – Rp 16 NMAC 60.6.6,
02-14-2002]

HISTORY OF 16.60.3 NMAC:
Pre-NMAC History: Material in the part
was derived from that previously filed with
the Commission on Public Records-State
Records Center and Archives;
BPA 84-2, Purpose, filed 07-09-84.
BPA Policy Statement 86-1, Interpreting
Rule 607-I-B(5), filed 02-10-86.
BPA Policy Statement 86-1, Amendment
No. 1, Interpreting Rule 607-I-B(5), filed
03-10-86
Section 14, Continuing Professional
Education, filed 11-13-92
BPA 95-12, Certification; Renewal, filed
04-21-95.
BPA 95-13, Certification by Reciprocity,
filed 04-21-95.
BPA 95-14, Permits, Individuals, filed 04-
21-95.
BPA 95-19, Business Names; Prohibitions,
filed 04-21-95.
BPA 95-21, Reinstatement, filed 04-21-95.
History of Repealed Material:
16 NMAC 60.4, Public Accountants –
Certification; Experience Requirements and
Procedures, filed 09-27-95 and 16 NMAC
60.6, Public Accountants – Continuing
Professional Education, filed 09-27-95,
repealed effective 02-14-2002.
Other History:
16 NMAC 60.4, Public Accountants –
Certification; Experience Requirements and
Procedures, filed 09-27-95 and 16 NMAC
60.6, Public Accountants – Continuing
Professional Education, filed 09-27-95
replaced by 16.60.3 NMAC, Licensure and
Continuing Professional Education
Requirements effective 02-14-2002.

NEW MEXICO PUBLIC
ACCOUNTANCY BOARD

TITLE 16 O C C U PAT I O N A L
AND PROFESSIONAL LICENSING
CHAPTER 60 PUBLIC ACCOUN-
TANTS
PART 4 FIRM PERMIT,
PEER REVIEW REQUIREMENTS,
AND BUSINESS NAME PROHIBI-
TIONS

16.60.4.1 ISSUING AGENCY:
State of New Mexico Public Accountancy
Board.

[16.60.4.1 NMAC – Rp 16 NMAC 60.11.1,
02-14-2002]

16.60.4.2 SCOPE: General
Public - All certified public accountant
(CPA) and registered public accountant
(RPA) business entities seeking authority to
practice as a CPA or RPA firm.
[16.60.4.2 NMAC – Rp 16 NMAC 60.11.2,
02-14-2002]

16.60.4.3 S T A T U T O R Y
AUTHORITY: 1999 Public Accountancy
Act, Sections 61-28B-1 to 61-28B-29
NMSA 1978.
[16.60.4.3 NMAC – Rp 16 NMAC 60.11.3,
02-14-2002]

16.60.4.4 D U R A T I O N :
Permanent.
[16.60.4.4 NMAC – Rp 16 NMAC 60.11.4,
02-14-2002]

16.60.4.5 EFFECTIVE DATE:
February 14, 2002, unless a lager date is
cited at the end of a section.
[16.60.4.5 NMAC – Rp 16 NMAC 60.11.5,
02-14-2002]

16.60.4.6 OBJECTIVE: To pre-
scribe requirements for firm permit applica-
tion, renewal and reinstatement, business
name prohibitions and peer review program
implementation, administration and over-
sight.
[16.60.4.6 NMAC – Rp 16 MAC 60.11.6,
02-14-2002]

16.60.4.7 D E F I N I T I O N S :
[RESERVED]
[16.60.4.7 NMAC – Rp 16 NMAC 60.11.7,
02-14-2002]

16.60.4.8 FIRM PERMIT
APPLICATION, RENEWAL, REIN-
STATEMENT AND NOTIFICATION
REQUIREMENTS:

A. Pursuant to Sections
12B and 13A, B, C, and I of the Act, any
CPA or RPA acting as the sole proprietor,
partner, shareholder or member of a legal
business entity who performs or offers to
perform accountancy for a client or poten-
tial client by holding themselves out to the
public must obtain a firm permit to be grant-
ed authority to practice public accountancy
as a CPA or RPA firm.  All firm permit
applications for initial issue, renewal, or
reinstatement shall be made on board-pre-
scribed forms and meet all information and
fee requirements to be considered complete
and filed with the board.

B. Renewal requirements:
Deadline for receipt of firm permit renewal
applications is no later than 30 calendar
days prior to the expiration date printed on



New Mexico Register / Volume XIII, Number 3/ February 14, 2002 97

the firm permit.  Renewal applications shall
be postmarked or hand-delivered no later
than the last day of the month preceding the
month of expiration or the next business day
if the deadline falls on a weekend or holi-
day.  The board shall mail firm permit
renewal application forms to firm permit
holders no less than 30 days prior to the
renewal deadline date.

C. Reinstatement require-
ments:

(1) Reinstatement due to non-
renewal/expiration:  Requests to reinstate a
firm permit that lapsed or expired as a result
of non-renewal shall be made on board-pre-
scribed forms and meet all board-prescribed
requirements for reinstatement including
past renewal fees, delinquency fees, and
peer review program requirements.  This
rule shall not apply to firms whose permits
lapsed or expired for a period of 3 years or
more.

(2) Reinstatement applications for
relief from disciplinary penalties:  A firm
whose permit to practice has been subject to
board disciplinary action may apply to the
board for modification of the board action
after completion of all requirements con-
tained in the board’s original order.

(a) the application shall be in
writing and substantiate the reasons consti-
tuting good cause for the relief sought; and

(b) shall be accompanied by at
least 2 supporting recommendations, under
oath, from practitioners who have personal
knowledge of the activities of the applicant
since the board action was imposed.

D. Action by the board:
An application pursuant to Section 21 of the
Act will be processed by the board upon the
basis of the application materials submitted,
supplemented by such additional inquiries
the board may require.  At the board’s dis-
cretion, a hearing may be held on an appli-
cation following procedures the board may
find suitable for the particular case.

(1) The board may impose appro-
priate terms and conditions for firm permit
reinstatement or modification of board dis-
ciplinary action.

(2) In considering a reinstatement
application, the board may consider:

(a) all activities of the applicant
since the disciplinary penalty from which
relief is sought was imposed;

(b) the offense for which the
applicant was disciplined;

(c) the applicant’s activities dur-
ing the time the firm permit was in good
standing;

(d) the applicant’s rehabilitative
efforts;

(e) restitution to damaged parties
in the matter for which the penalty was
imposed; and 

(f) the applicant’s general reputa-

tion for trust and professional probity.
(3) No application for reinstate-

ment will be considered while the applicant
is under sentence for any criminal offense,
including any period during which the
applicant is on court imposed probation or
parole.

E. Notification require-
ments:  A firm registered pursuant to
Section 13 of the Act shall file written noti-
fication with the board of any of the follow-
ing events concerning the practice of public
accountancy within this state within 30 days
of occurrence:

(1) Formation of a new firm;
(2) Change in legal form or name

of a firm;
(3) Firm termination;
(4) Establishment of a new

branch office or the closing or change of
address of a branch office in this state; or

(5) The occurrence of any event
or events which would cause such firm not
to be in conformity with the provisions of
the Act or these rules.
[16.60.4.8 NMAC – Rp 16 NMAC 60.4.11,
02-14-2002]

16.60.4.9 FIRM BUSINESS
NAMES PROHIBITIONS:

A. Misleading firm names:
A firm name is misleading pursuant to
Section 19 of the Act if, among other things,
the firm name:

(1) Is not the lawful and regis-
tered name of the firm.

(2) Contains a misrepresentation
of the facts.

(3) Indicates a character, quality
or grade of service which is not based upon
verifiable facts.

(4) Indicates a geographic area of
service which is not based on verifiable
facts.

(5) Is intended to or likely to cre-
ate false or unjustified expectations of
favorable results.

(6) Implies special expertise.
(7) Includes a non-owner firm

employee or a non-CPA.
(8) Implies the existence of a cor-

poration when the firm is not a corporation.
(9) Implies existence of a partner-

ship when there is not a partnership (as in
“Smith & Jones, CPA’s”).

(10)    Includes the name of a per-
son who is neither a present nor a past part-
ner, member or shareholder of the firm.
However, names of one or more past part-
ners or shareholders may be included in the
firm name of a partnership or corporation or
its successor, and a partner surviving the
death or withdrawal of all other partners
may continue to practice under a partner-
ship name for up to 2 years after becoming
a sole practitioner.

B. Fictitious firm names:
A fictitious CPA or RPA firm name (that is,
one not consisting of the names of 1 or more
present or former partners, members, or
shareholders) may not be used by a CPA or
RPA firm in the practice of public account-
ancy unless such name has been registered
with and approved by the board as not being
false or misleading.

C. Name of firm formed as
a single member limited liability company
(LLC):  A firm which is organized as a sin-
gle member LLC under the Limited
Liability Company Act, Sections 53-19-1 to
53-19-74 NMSA 1978, or similar acts of
other states may be required by the applica-
ble LLC act to include the word “company”
or “Co.” in its name.  For purposes of com-
pliance with the act, the firm name shall not
include more than one person’s name and
shall not include “and”, “&” or a similar
term with respect to “company” or “Co.” in
a manner which would imply that there was
more than 1 owner of the firm.
[16.60.4.9 NMAC – Rp 16 NMAC 60.4.10,
02-14-2002]

16.60.4.10 PEER REVIEW
REQUIREMENTS:

A. Participation:  A firm
seeking to obtain or renew a firm permit to
engage in the practice of public accountan-
cy in New Mexico must undergo a peer
review at least once every 3 years beginning
with initial firm permit application.  Peer
review program objectives are established
pursuant to Section 13I of the Act to moni-
tor compliance with applicable accounting
and auditing standards adopted by generally
recognized standard-setting bodies.
Emphasis is on education, including appro-
priate education programs or remedial pro-
cedures that may be recommended or
required where reporting does not comply
with appropriate professional standards.

(1) Firms contracting to perform
audits of state agencies as defined in the
Audit Act must also comply with peer
review standards applicable to those audits.

(2) Participation is required of
each firm registered with the board who
performs accounting and auditing engage-
ments, including but not limited to audits,
reviews, compilations, attestations, fore-
casts, or projections.

B. Reporting to the Board:
At the time of annual firm permit renewal,
firms must submit a copy of the acceptance
letter from the administering entity.

(1) If at the time of firm permit
renewal the firm cannot provide the final
acceptance letter, the firm must submit a let-
ter to the board with the permit renewal
application explaining failure to comply.
The board may take disciplinary action for
failure to comply.
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(2) Each holder of a board-issued
firm permit shall schedule a review to com-
mence no later than the end of their first
year of operations.  Firms applying for their
initial permit with a current (within the 3
years preceding initial application) peer
review acceptance letter may submit that
year’s acceptance letter in support of their
initial application and shall then schedule
and maintain a subsequent review for each
successive 3-year review period thereafter.

(3) Upon completion of the
scheduled peer review, each firm shall
schedule and maintain subsequent reviews
for each successive 3-year period thereafter.
It is the responsibility of the firm to antici-
pate its needs for review services in suffi-
cient time to enable completion and accept-
ance of the review within the requirement of
each successive 3-year reporting period.

C. Peer review program
standards:

(1) The board adopts the
Standards for Performing and Reporting on
Peer Reviews or any successor standards for
peer review promulgated by the American
Institute of Certified Public Accountants
(AICPA) as its minimum standards for
review of practice firms.  This shall not
require a membership in any specific
administering entity or the AICPA.

(2) Approved administering enti-
ties shall be AICPA, the National Society of
Accountants (NSA) and state CPA societies
fully involved in the administration of the
AICPA peer review program and such other
entities which register with and are
approved by the board on their adherence to
the peer review minimum standards.

(3) The board may, for cause,
revoke approval of an administering entity.
[16.60.4.10 NMAC – Rp 16 NMAC 60.11.8
& 16 NMAC 60.11.9, 02-14-2002]

16.60.4.11 FIRM MERGERS,
COMBINATIONS, DISSOLUTIONS,
SEPARATIONS, OR PERMIT EXPIRA-
TION/REQUEST FOR REINSTATE-
MENT:

A. In the event of a firm
merger, combination, dissolution or separa-
tion, the firms must notify the board of
changes in quality review cycles.

(1) In the event that 2 or more
firms are merged or sold and combined, the
surviving firm shall retain the peer review
year of the largest (based on accounting and
auditing hours) firm.

(2) In the event that a firm is
divided, the firm(s) shall retain the review
year of the former practice unit.  In the
event that such review is due in less than 12
months, a review year shall be assigned so
that the review occurs within 18 months of
the commencement of the new firm(s).

(3) In the event that a firm’s per-

mit expires/lapses due to non-renewal, the
firm shall retain the year of the previously
established firm peer review reporting com-
pletion dates.  Peer review completion with
a supporting acceptance letter shall be
required to support any reinstatement appli-
cation request.

(4) The firm must notify the board
within 20 days of an extension, approved by
the administering entity, as a result of a
merger, combination, dissolution, or separa-
tion.  Extension may not exceed 180 days.

B. Hardship Exceptions:
The board may make exceptions to the
requirements set out in this section for hard-
ships.  All hardship requests must be in
writing, setting forth detailed reasons for
the request, and must be submitted no later
than 6 months prior to expected completion
date of the peer review.

C. Exemptions:  A firm
which does not perform accounting and/or
auditing engagements, including but not
limited to audits, reviews, compilations,
attestations, forecasts, or projections is
exempt from the peer review program and
shall re-certify annually to the board as to
this exempt status as part of the firm permit
renewal process.  A previously exempt firm
which begins providing the above described
services must initiate and complete a review
within 18 months of the date the services
were first provided.

D. Procedures for an
administering entity:

(1) To qualify as an administering
entity, an organization must submit a peer
review administration plan to the board for
review and approval.  The plan of adminis-
tration must:

(a) establish a peer review com-
mittee (PRC) and subcommittees as needed,
and provide professional staff as needed for
the operation of the peer review programs;

(b) establish a program to com-
municate to firms participating in the peer
review program the latest developments in
peer review standards and the most com-
mon findings in the peer reviews conducted
by the administering entity;

(c) establish procedures for
resolving any disagreement which may
arise out of the performance of a peer
review;

(d) establish procedures to evalu-
ate and document the performance of each
reviewer and conduct hearings which may
lead to the disqualification of a reviewer
who does not meet the AICPA standards;
and

(e) require the maintenance of
records of peer reviews conducted under the
program in accordance with the records
retention rules of the AICPA.

(2) A peer review committee
(PRC) is comprised exclusively of CPAs

practicing public accountancy and formed
by an administering entity for the purpose
of accepting peer review reports submitted
by firms on peer review engagements.

(3) Each member of a PRC must
be active in the practice of public account-
ancy at a supervisory level in the accounting
or auditing function while serving on the
committee.  The member’s firm must be
enrolled in an approved practice-monitoring
program and have received an unmodified
report on its most recent peer review.  A
majority of the committee members must
satisfy the qualifications required of on-site
peer review team captains as established
and reported in the AICPA Standards for
Performing and Reporting on Peer Reviews.

(4) The PRC members’ terms
shall be staggered to provide for continuity.

(5) A PRC member may not con-
currently serve as a member of his state’s
board of accountancy.

(6) A PRC member may not par-
ticipate in any discussion or have any vote
with respect to a reviewed firm when the
committee member lacks independence of
or has a conflict of interest with the firm.

(7) A PRC decision to accept a
report must be made by a majority of a quo-
rum of members.

(8) Responsibilities of peer
review committee. The PRC shall:

(a) establish and administer the
administering entities’ peer review program
in accordance with the AICPA Standards for
Performing and Reporting on Peer
Reviews;

(b) when necessary in reviewing
reports on peer reviews, prescribe actions
designed to assure correction of the defi-
ciencies in the reviewed firm’s system of
quality control policies and procedures;

(c) monitor the prescribed reme-
dial and corrective actions to determine
compliance by the reviewed firm;

(d) resolve instances in which
there is a lack of cooperation and disagree-
ment between the committee and review
teams or reviewed firms in accordance with
the administering entities adjudication
process;

(e) promptly act upon requests
from firms for changes in the timetable of
their review;

(f) appoint members to subcom-
mittees and task forces as necessary to carry
out its functions;

(g) establish and perform proce-
dures for insuring that reviews are per-
formed and reported on in accordance with
the AICPA Standards for Performing and
Reporting on Peer Reviews;

(h) establish a report acceptance
process which facilitates the exchange of
viewpoints among committee members;
and
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(i) provide to the board adminis-
trative statistical reports regarding their peer
review program as requested.

E. Disciplinary Action:
(1) The board shall take discipli-

nary action against a firm for failure to com-
ply with peer review requirements.  Actions
may include, but are not limited to, remedi-
al and corrective procedures, fines, and
denial of firm registration.

(2) In the event a firm is unwilling
or unable to comply with established stan-
dards, or a firm’s professional work is so
egregious as to warrant disciplinary action,
the board shall take appropriate action to
protect the public interest.

F. Privileged information:
A report, statement, memorandum, tran-
script, funding record, or working paper
prepared for and an opinion formulated in
connection with any positive enforcement
or peer review is privileged information
held by the administering entity and may
not be subject to discovery, subpoena, or
other means of legal compulsion for release
to any person and is not admissible as evi-
dence in any judicial or administrative pro-
ceeding except for a board hearing.

G. Peer review continuing
professional education (CPE) credit:  The
board will allow a firm up to a total of 24
hours of CPE credits for its CPAs.  These
hours shall be allocated by the firm to par-
ticipating firm CPAs and must be used in
the calendar year of the acceptance letter.

(1) Firms having an engagement
or report peer review will be allowed up to
12 hours of CPE credits.

(2) Firms having a system peer
review will be allowed up to 24 hours of
CPE credits.

(3) Firms having a system peer
review at a location other than the firm’s
office shall be considered a system peer
review and will be allowed up to 12 hours
of CPE credits.

(4) The firm will report to the
board the peer review CPE credit allocation
listing individual firm CPAs and the number
of credits allotted to each CPA.  Individual
CPAs receiving credit based upon a firm’s
report to the board may submit firm-report-
ed hours in their annual CPA report forms to
the board.  If CPE credits will not be used,
no firm report will be necessary.
[16.60.4.11 NMAC – Rp 16 NMAC 60.4.10
through 60.4.16, 02-14-2002]

HISTORY OF 16.60.4 NMAC:
History of Repealed Material:
16 NMAC 60.4, Public Accountants -
Certification; Experience Requirements and
Procedures, filed 09-27-95 and 16 NMAC
60.11, Public Accountants - Peer Review
Requirements, filed 02-27-98, repealed
effective 02-14-2002.

Other History:
16 NMAC 60.4, Public Accountants –
Certification; Experience Requirements and
Procedures, filed 09-27-95 and 16 NMAC
60.11, Public Accountants – Peer Review
Requirements, replaced by 16.60.4 NMAC,
Firm Permit, Peer Review Requirements,
and Business Name Prohibitions, effective
02-14-2002.

one’s professional skills; to observe, where
applicable, generally accepted accounting
principles and generally accepted auditing
standards; to promote sound and informa-
tive financial reporting; to hold the affairs
of clients in confidence; to uphold the stan-
dards of the public accountancy profession;
and to maintain high standards of personal
conduct in all matters affecting one’s fitness
to practice public accountancy.
[16.60.5.6 NMAC – Rp 16 NMAC 60.7.6,
2-14-2002]

16.60.5.7 D E F I N I T I O N S :
[RESERVED]
[16.60.5.7 NMAC – Rp 16NMAC 60.7.7,
02-14-2002]

16.60.5.8 DUTY TO ABIDE BY
CODE OF PROFESSIONAL CON-
DUCT:

A. In addition to its own
rules of conduct, the Board adopts the
American Institute of Certified Public
Accountants’ (AICPA) Professional
Standards: Code of Professional Conduct.
All certified public accountants and regis-
tered public accountants holding a current
certificate and all holders of firm permits
shall comply with the board’s rules of con-
duct and the AICPA Code of Professional
Conduct or any successor code of profes-
sional conduct promulgated by AICPA in
meeting and maintaining their responsibili-
ties and requirements of ethical and profes-
sional conduct in the practice of public
accountancy.  This Code of Professional
Conduct is on file and available for review
at the offices of the board and is available
from AICPA.

B. By accepting licensure
to engage in the practice of public account-
ancy or to use titles which imply a particu-
lar competence so to engage, the licensee
also accepts the obligations of the profes-
sion and the duty to abide by the board’s
rules of conduct and the AICPA Code of
Professional Conduct.

C. Any departure from
either the rules of conduct or the code of
conduct must be justified, and individuals
who do not adhere to them may be subject
to board disciplinary action.
[16.60.5.8 NMAC – Rp 16 NMAC 60.7.6,
02-14-2002]

16.60.5.9 BOARD DISCIPLINARY
ACTION:

A. Any licensee whose
certificate or firm permit issued by the
board is subsequently suspended or revoked
shall promptly return such
certificate/license to be board.

B. Decisions by the board
following hearings under the Uniform
Licensing Act and the Public Accountancy

NEW MEXICO PUBLIC
ACCOUNTANCY BOARD

TITLE 16 O C C U PAT I O N A L
AND PROFESSIONAL LICENSING
CHAPTER 60 PUBLIC ACCOUN-
TANTS
PART 5 CODE OF PROFES-
SIONAL CONDUCT

16.60.5.1 ISSUING AGENCY:
State of New Mexico Public Accountancy
Board.
[16.60.5.1 NMAC – Rp 16 NMAC 60.7.1,
02-14-2002]

16.60.5.2 SCOPE: This part
applies to the code of professional conduct
as promulgated under the authority granted
by applicable New Mexico statutes, which
delegates to the State of New Mexico Public
Accountancy Board the power and duty to
prescribe rules of professional conduct for
establishing and maintaining high standards
of competence and integrity in the profes-
sion of public accountancy.
[16.60.5.2 NMAC – Rp 16 NMAC 60.7.2,
02-14-2002]

16.60.5.3 S T A T U T O R Y
AUTHORITY: Public Accountancy Act,
Sections 61-28B-1 to 61-28B-29 NMSA
1978.
[16.60.5.3 NMAC – Rp 16 NMAC 60.7.3,
02-14-2002]

16.60.5.4 D U R A T I O N :
Permanent.
[16.60.5.4 NMAC – Rp 16 NMAC 60.7.4,
02-14-02]

16.60.5.5 EFFECTIVE DATE:
February 14, 2002, unless a later date is
cited at the end of a section.
[16.60.5.5 NMAC – Rp 16 NMAC 60.7.5,
02-14-2002]

16.60.5.6 OBJECTIVE: The
code of professional conduct prescribes the
obligation that persons engaged in the prac-
tice of public accountancy have to their
clients and to the public to maintain inde-
pendence of thought and action; to strive
continuously to improve one’s thought and
action; to strive continuously to improve
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Act will, if a charge is sustained, be made
public.  Decisions that do not sustain a
charge or are subject to agreement in lieu of
a hearing may be made public at the board’s
discretion.
[16.60.5.9 NMAC – N, 02-14-2002]

16.60.5.10 BOARD AUTHORI-
TY TO REVIEW DOCUMENTS:  The
board may solicit and receive publicly
available reports and related financial state-
ments from clients, public agencies, banks,
and other users of financial statements of
certificate holders/licensees and firm-per-
mit holders and individuals with privileges
under the act on a general and random basis
without regard to whether an application for
renewal of the particular licensee is then
pending or whether there is any formal
complaint or suspicion of impropriety on
the part of any particular licensee or indi-
vidual. The board may review such reports
and otherwise proceed with respect to the
results of any such review under provisions,
authorities, and remedies of the act.
[16.60.5.10 NMAC – N, 02-14-2002]

16.60.5.11 RULES OF CON-
DUCT: In addition to abiding by the
AICPA Code of Professional Conduct, New
Mexico CPA/RPA certificate/license hold-
ers shall abide by the following board rules:

A. Rule 901 – Responses
to board communications.  An individual
certificate/license or firm permit holder
shall, when requested, substantively
respond in writing to any communications
from the board requesting a response within
30 days of the mailing of such communica-
tions by registered or certified mail to the
last address furnished the board by the
applicant, certificate or registration holder. 

(1) Failure to respond substan-
tively to written board communications or
failure to furnish requested documentation
and/or working papers constitutes conduct
indicating lack of fitness to serve the public
as a professional accountant.

(2) Each applicant, certificate or
firm permit holder and each person required
to be registered with the board under the act
shall notify the board, in writing, of any and
all changes in such person’s mailing address
and the effective date thereof within 30 days
before or after such effective date. 

B. Rule 902 - Reportable
events.  A licensee shall report in writing to
the board the occurrence of any of the fol-
lowing events within 30 days of the date the
licensee had knowledge of these events:

(1) Conviction or imposition of
deferred adjudication of the licensee of any
of the following:   felony or any crime of
which fraud or dishonesty is an element;
and any crime related to the qualifications,
functions, or duties of a RPA or CPA or to

acts or activities in the course and scope of
the practice of public accountancy or as a
fiduciary.

(2) The cancellation, revocation,
or suspension of a certificate; other authori-
ty to practice or refusal to renew a certifi-
cate or other authority to practice as a RPA
or CPA by any state, foreign country or
other jurisdiction; or

(3) The cancellation revocation or
suspension of the right to practice as a CPA
or RPA before any governmental body,
agency or other licensing agency.
The required report shall be signed by the
licensee and shall set forth the facts which
constitute the reportable event.  If the
reportable event involves the action of an
administrative agency or court, then the
report shall set forth the title of the matter,
court or agency name, docket number, and
dates of occurrence of the reportable event.
As used in this rule, a conviction includes
the initial plea, verdict, or finding of guilt,
plea of no contest, or pronouncement of
sentence by a trial court even though that
conviction may not be final or sentence may
not actually imposed until all appeals are
exhausted.  Nothing in this rule imposes a
duty upon any licensee to report to the
Board the occurrence of any events set forth
either by or against any other licensee.

C. Rule 903 – Frivolous
complaints. An individual certificate/license
or firm permit holder who, in writing to the
board, accuses another certificate/license or
firm permit holder of violating the act or
board rules shall assist the board in any
investigation and/or prosecution resulting
from the written accusation.  Failure to do
so, such as not appearing to testify at a hear-
ing or to produce requested documents nec-
essary to the investigation or prosecution,
without good cause, is a violation of this
rule.

D. Rule 904 – Compliance
with the Parental Responsibility Act.  If an
applicant for a certificate/license or a CPA
or RPA certificate/license or firm permit
holder is identified by the State of New
Mexico Human Services Department
(HSD) as not in compliance with a judg-
ment and order for support, the board shall:
deny an application for a license; deny the
renewal of a license; have grounds for sus-
pension or revocation of a license; and shall
initiate a notice of contemplated action
under provisions of the Uniform Licensing
Act.

(1) If an applicant or licensee dis-
agrees with the determination of non-com-
pliance, or wishes to come into compliance,
the applicant or licensee should contact the
HSD Child Support Enforcement Division.
An applicant or licensee can provide the
board with a subsequent statement of com-
pliance, which shall preclude the board

from taking any action based solely on the
prior statement of non-compliance from
HSD.

(2) When a disciplinary action is
taken under this section solely because the
applicant or licensee is not in compliance
with a judgment and order for support, the
order shall state that the application or
license shall be reinstated upon presentation
of a subsequent statement of compliance.
The board may also include any other con-
ditions necessary to comply with board
requirements for reapplications or reinstate-
ment of lapsed licenses.

E. Rule 905 – Specialty
designations.  A CPA/RPA
certificate/license holder may only repre-
sent a claim of  special expertise through the
use of “specialty designations” in conjunc-
tion with the CPA/RPA designation if the
specialty designation is:

(1) consistent with designations
prescribed by national or regional accredita-
tion bodies offering the designations pur-
suant to a prescribed course of study, expe-
rience, or examination, and

(2) cannot be construed by the
public or clients of the CPA/RPA practition-
er to be a false fraudulent, misleading, or
deceptive claim unsubstantiated by fact.
[16.60.5.11 – Rp 16 NMAC 60.7, 16
NMAC 60.9, and 16 NMAC 60.10, 02-14-
2002]

HISTORY OF 16.60.5 NMAC:
Pre-NMAC History: Material in the part
was derived from that previously filed with
the Commission of Public Records-State
Records Center and Archives;
BPA 84-1, Code of Professional Conduct,
filed 07-09-84.
BPA 95-1, Board; Powers and Duties, filed
04-21-95.
History of Repealed Material:
16 NMAC 60.7, Code of Professional
Conduct, filed 09-27-95; 16 NMAC 60.9,
Specialty Designations, filed 09-27-95; and
16 NMAC 60.10, Parental Responsibility
Act, filed 09-27-95, repealed effective 02-
14-2002.
Other History:
16 NMAC 60.7, Code of Professional
Conduct, filed 09-27-95; 16 NMAC 60.9,
Specialty Designations, filed 09-27-95; and
16 NMAC 60.10, Parental Responsibility
Act, filed 09-27-95, replaced by 16.60.5
NMAC, Code of Professional Conduct
effective 02-14-2002.
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NEW MEXICO CHILDREN,
YOUTH AND FAMILIES

DEPARTMENT

TITLE 8 SOCIAL SERVICES
CHAPTER 8 CHILDREN, YOUTH
AND FAMILIES GENERAL PROVI-
SIONS
PART 4 ADMINISTRATIVE
APPEALS

8.8.4.1 ISSUING AGENCY:
Children, Youth and Families Department.
[8.8.4.1 NMAC - N, 2/15/2002]

8.8.4.2 SCOPE: Department
staff and the general public. 
[8.8.4.2 NMAC - N, 2/15/2002]

8.8.4.3 S T A T U T O R Y
AUTHORITY:  Section 9-2A-7(D) NMSA
1978 provides that the secretary may make
and adopt such reasonable procedural rules
and regulations as may be necessary to
carry out the duties of the Department and
its divisions.
[8.8.4.3 NMAC - N, 2/15/2002]

8.8.4.4 D U R A T I O N :
Permanent. 
[8.8.4.4 NMAC - N, 2/15/2002]

8.8.4.5 EFFECTIVE DATE:
February 15, 2002.
[8.8.4.5 NMAC - N, 2/15/2002]

8.8.4.6 OBJECTIVE: The
objective of this rule is to implement the
Department’s policy on administrative
appeals hearings consistent with federal and
state constitutions and laws.
[8.8.4.6 NMAC - N, 2/15/2002] 

8.8.4.7 DEFINITIONS:
A. “ A d m i n i s t r a t i v e

Hearing” means the process to address
appeals, protests, and disputes dealing with
licensing, certification, procurement, con-
tracts, termination or modification of exist-
ing services, or any other action that war-
rants the commencement of a formal hear-
ing.

B. “Appellant” means the
party seeking administrative appeal of a
decision of a division of the Department.

C. “Burden of proof”
means the burden of persuasion, the onus on
the party to convince the hearing officer of
all elements of the case. 

D. “Cease and Desist
Order” means a formal, enforceable order
issued when a facility is found to be operat-
ing without a license. 

E. “Certification” means

the determination which is conveyed to the
appropriate oversight body as to whether a
facility or agency complies with all federal
or state regulations and conditions of partic-
ipation to provide services.  Certification of
noncompliance may be the basis for a denial
or termination of provider participation in a
program. 

F. “Department” means
the New Mexico Children, Youth and
Families Department. 

G. “Director” means the
director of any division of the Children,
Youth and Families Department. 

H. “Emergency suspen-
sion” means the prohibition of operation of
a facility for a stated period of time by the
temporary withdrawal of the license or cer-
tification, prior to a hearing on the matter,
when immediate action is required to pro-
tect human health and safety.  The emer-
gency suspension is carried out by personal
service of an Emergency Suspension Order
and a Notice of Hearing.

I. “Facility” means any
facility or agency required to be licensed or
certified under state or federal law or regu-
lation.

J. “Final decision” means
the written document following a hearing,
stating the final determination of the
Secretary made after review of the hearing
officer’s report and recommendation.

K. “Five-day hearing”
means the hearing noted in the emergency
suspension order and notice of hearing.

L. “Hearing” means a pro-
ceeding in which legal rights, duties or priv-
ileges of a party are at issue which includes
an opportunity for the parties to present tes-
timony and evidence.

M. “Hearing officer”
means an individual designated by the
Secretary to conduct pre-hearing confer-
ences and hearings and to make reports and
recommendations, based on the evidence
taken, to the Secretary.

N. “IFB” means an invita-
tion to bid and is used to initiate a competi-
tive procurement contract.

O. “Intervenor” means a
party permitted to intervene in the hearing
proceeding by written order of the hearing
officer and includes the Department.

P. “Official notice” means
administrative notice, the act by which the
hearing officer, in conducting the hearing or
framing his/her decision, recognizes the
existence and truth of certain facts without
the production of evidence by the parties.

Q. “Party” or “Parties”
means the persons, entities, or agencies with
a direct interest and participation in the sub-
ject matter of a hearing and such intervenors
permitted to intervene by written order of
the hearing officer.

R. “Person” means an
individual, partnership, proprietorship,
agency, corporation, company, association,
tribal government or tribal organization,
state or local government entity, or similar
legal entity and the legal successor thereof.

S. “RFP” means a request
for proposals and is used to initiate a com-
petitive proposal procurement.

T. “Secretary” means the
Secretary for the Children, Youth and
Families Department.

U. “Service” means a noti-
fication by personal delivery, fax or certi-
fied mail.

V. “Subpoena” means a
written command issued by the hearing offi-
cer to appear at a certain time and place to
give testimony upon a certain matter.  The
subpoena may include a command to pro-
duce books, papers, documents and other
things

W. “Working days” means,
when determining compliance with various
deadlines in these regulations, Monday
through Friday of each calendar week,
excluding state observed holidays. 
[8.8.4.7 NMAC - N, 2/15/2002] 

8.8.4.8 HEARING OFFICER 
A. All administrative hear-

ings are conducted by a hearing officer
appointed by the Secretary or his/her
designee.  As soon as practicable but, in any
case, no later than 5 working days following
receipt of any request for an administrative
appeal, the Director of the division pursuing
an action, or his/her designee, submits a
Memorandum of Information (MFI) to the
Hearing Office, with a copy of the Notice of
Contemplated Action, Cease and Desist
Order, or Emergency Suspension Order and
a copy of the Notice of Appeal included.  An
additional copy of those items will be for-
warded to the Department’s Office of
General Counsel.  Unless otherwise agreed
to by the hearing officer and all parties, the
hearing date will be set no later than 30 days
from the date the MFI is received in the
Hearing Office. 

B. Qualifications of the
hearing officer:

(1) The hearing officer may be an
employee of the Children, Youth and
Families Department but has not been
involved, directly or indirectly, with the
administrative decision at issue.

(2) The hearing officer need not
be a licensed attorney.  However, he or she
shall be familiar with the applicable law,
regulations, procedures, and constitutional
requirements related to the administrative
decision at issue.

C. Disqualification of the
hearing officer:  

(1) A hearing officer does not par-
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ticipate in any proceeding if, for any reason,
the hearing officer cannot afford a fair and
impartial hearing to either party.

(2) The hearing officer can only
be removed for good cause.  Any party
seeking to recuse the hearing officer must
file a motion with the officer within seven
(7) days of receipt of the initial communica-
tion from the hearing officer (usually, the
pre-hearing conference letter), setting forth
the grounds for disqualification and accom-
panied by all supporting reasons, affidavits,
and authorities.  The hearing officer rules on
the request to disqualify, and an appeal of
the ruling may be made to the Secretary
within seven (7) days of the ruling.  The
Secretary promptly determines the validity
of the grounds alleged and takes any appro-
priate action.

(3) A written request to disqualify
and an appeal of the hearing officer’s ruling
on the matter tolls any applicable timetable
for completion of the proceedings.
[8.8.4.8 NMAC - N, 2/15/2002] 

8.8.4.9 PRE-HEARING
A. Upon receipt of the

Memorandum of Information, copy of the
Notice of Contemplated Action, Cease and
Desist Order, or Emergency Suspension
Order and copy of the Notice of Appeal, the
hearing officer establishes an official record
which will contain all the filed notices,
pleadings, briefs, recommendations, corre-
spondence, documents or items admitted
into evidence, recordings of the proceed-
ings, and decisions.  The Hearing Officer
will make contact with the parties as soon as
practicable, but in any case, no later than 7
days from the date the appeal is filed in the
Hearing Office.

B. No person may discuss
the merits of any pending adjudicatory pro-
ceeding with the designated hearing officer
or the Secretary, unless both parties or their
representatives are present.

C. The hearing officer
may consolidate or join cases if there is
commonality of legal issues or parties and if
it would expedite final resolution of the
cases and would not adversely affect the
interests of the parties.  The hearing officer
may join the appeals of an Appellant who
has two or more appeals pending.  

D. The hearing officer
may permit a person to enter into a pro-
ceeding as an intervenor only when the
intervention is necessary to protect some
right or interest of that person which may be
directly affected by the proceedings.  The
purpose of an intervention is to prevent
delay and unnecessary duplication.  A
request may be denied, however, if it inter-
feres excessively with the rights of the orig-
inal parties to conduct their cause on their
own terms. 

E. Upon request of a party
or upon the hearing officer’s own motion, a
pre-hearing order may be required and/or a
pre-hearing conference may be scheduled
by the hearing officer at a time and place
reasonably convenient to all parties to:

(1) limit and define issues;
(2) discuss possible pre-hearing

dispositions;
(3) set a discovery plan;
(4) consider possible admissions

of fact or stipulations;
(5) identify and limit the number

of witnesses; and,
(6) discuss such other matters as

may aid in the simplification of evidence
and disposition of the proceedings.

F. A pre-hearing confer-
ence is an informal proceeding and may
occur telephonically.  The pre-hearing con-
ference may or may not be recorded, at the
discretion of the hearing officer.

G. No offer of settlement
made in a pre-hearing conference is admis-
sible as evidence at a later hearing.
Stipulations and admissions are binding and
may be used as evidence at the hearing.
Any stipulation, settlement or consent order
reached between the parties is written and
signed by the hearing officer and the parties
or their attorneys

H. The hearing officer
may dismiss an appeal with prejudice in
accordance with the provisions of a settle-
ment agreement approved by the hearing
officer, upon a motion to withdraw the
appeal at any time before the deadline for
the completion of discovery, or for failure to
prosecute. 

I. The hearing officer has
the power to compel the appearance of wit-
nesses and the production of written materi-
als or other evidence the hearing officer
may deem relevant or material.  The hearing
officer, upon request by a party, may issue
subpoenas and subpoenas duces tecum.
The parties have a right to discovery limit-
ed to depositions, interrogatories, requests
for production, and requests for admission.
All discovery is subject to the control of the
hearing officer and may be made a part of
the pre-hearing order.
[8.8.4.9 NMAC - N, 2/15/2002] 

8.8.4.10 HEARING ON AN
EMERGENCY SUSPENSION ORDER

A. An emergency suspen-
sion of a license, certification, or services
requires that a hearing is held within five (5)
working days of the effective date of sus-
pension as noticed in the Emergency
Suspension Order and Notice of Hearing
unless, no later than 24 hours prior to the
expiration of the five-day period, the right
to a five-day hearing is waived and a
request for a hearing at a later date is made.

B. If the person affected
intends to appear for the five-day hearing
noticed in the Emergency Suspension Order
and Notice of Hearing, a request for hearing
need not be made.

C. If the person affected
timely waives the five-day hearing and
requests a hearing to be held at a later date,
the extension is provided.  Pre-hearing dis-
covery can occur; however, an extension of
the five-day hearing date does not stay the
emergency suspension. A person or facility
is operating illegally if operations continue
after the effective date of the emergency
suspension and is subject to appropriate
administrative and judicial sanctions and
criminal charges.
[8.8.4.10 NMAC - N, 2/15/2002] 

8.8.4.11 CONDUCT OF THE
HEARING

A. Notice of a hearing is
made by certified mail with return receipt
requested at least 14 calendar days prior to
the hearing unless prior agreement of the
time and manner of the hearing has been
agreed to in the pre-hearing order or other-
wise agreed to by the parties and the hearing
officer.

B. Failure of a party to
appear on the date and time set for hearing,
without good cause shown, constitutes a
default, and the hearing officer so notifies
the parties in writing.

C. The hearing is open to
the public unless the Hearing Officer directs
that the hearing be closed.

D. A party may appear at
the hearing through a representative, pro-
vided such representative has made a writ-
ten entry of appearance prior to the hearing
date.

E. The hearing officer
may clear the room of witnesses not under
examination, if either party so requests, and
of any person who is disruptive.  The
Department is entitled to have a person, in
addition to its attorney, in the hearing room
during the course of the hearing, even if the
person will also testify in the hearing.

F. The hearing is conduct-
ed in an orderly and informal manner with-
out strict adherence to the rules of evidence
that govern proceedings in the courts of the
State of New Mexico.  However, in order to
support the Secretary’s decisions, there
must be a residuum of legally competent
evidence to support a verdict in a court of
law.

G. Both parties have cer-
tain procedural due process rights during
the hearing.

(1) Each party may make opening
and closing statements.

(2) Each party may call and
examine witnesses and introduce exhibits.
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(3) Each party may cross-exam-

ine witnesses.
(4) Each party may impeach any

witness.
(5) Each party may rebut any rel-

evant evidence.
(6) Each party may introduce evi-

dence relevant to the choice of sanction if it
was raised as an issue in the pre-hearing
order.

H. Oral evidence is taken
only under oath or affirmation.

I. Generally, except as
provided in the following subsection, the
order of presentation for hearings is as fol-
lows:

(1) opening of proceeding and
taking of appearances by the hearing offi-
cer;

(2) disposition of preliminary and
pending matters;

(3) opening statement of the
Department; 

(4) opening statement of the
Appellant;

(5) Department’s case-in-chief;
(6) Appellant’s case-in-chief;
(7) Department’s rebuttal;
(8) Department’s closing argu-

ment; 
(9) Appellant’s closing argument;

and
(10)    closing of the proceedings

by the hearing officer.
J. The order of presenta-

tion in a denial of an initial annual license or
certification, denial of an award in an RFP
or IFB, or cease and desist order matters,
will vary from the general order of presen-
tation in that Appellant will make an open-
ing statement before the Department makes
its opening statement, will present a case-
in-chief before the Department presents its
case-in-chief, will offer a rebuttal, and will
make a closing argument before the
Department makes its closing argument.

K. The burden of proof in
matters arising from suspension, revoca-
tion, denial of renewal of a license or certi-
fication, denial or termination of subsidies
or monetary benefits, intermediate sanc-
tions, emergency suspension, or emergency
intermediate sanctions lies with the
Department.  The burden of proof in matters
arising from a denial of an initial annual
license or certification, denial of an award
in an RFP or IFB, or cease and desist orders
lies with the Appellant.  In all cases the par-
ties must prove their case by a preponder-
ance of the evidence.

L. The technical rules of
evidence are generally not applicable but
will be used as a guide and may be consid-
ered in determining the weight to be given
any item of evidence.  The hearing officer
admits all evidence, including affidavits, if

it is the sort of evidence upon which respon-
sible persons are accustomed to rely in the
conduct of serious affairs.  The hearing offi-
cer may exclude, with or without formal
objection, immaterial, irrelevant, unreliable
or unduly cumulative testimony.  The hear-
ing officer may question witnesses. 

M. The hearing officer
may take official notice of those matters in
which courts of this state may take judicial
notice.

N. The rules of privilege
are effective to the extent that they are
required to be recognized in civil actions in
the District Courts of the State of New
Mexico.

O. The hearing officer
admits evidence relevant only to those alle-
gations against the Appellant included in the
Notice of Contemplated Action or which are
contested issues as set forth in the pre-hear-
ing order.

P. The hearing is recorded
by a sound-recording device under the
supervision of the hearing officer.  No other
recording of the hearing, by whatever
means, is permitted without the approval of
the hearing officer.
[8.8.4.11 NMAC - N, 2/15/2002] 

8.8.4.12 POST-HEARING
A. The hearing officer

may require or permit written closing argu-
ments, post-hearing briefs and proposed
findings of facts and conclusions of law
according to a scheduling order issued by
the hearing officer.  If case law is cited, a
copy of the case will be provided to the
hearing officer.

B. The hearing officer
submits a recommended decision to the
Secretary as soon as practicable, but no later
than 25 working days, after the expiration
of any time set for the submittal of the last
post-hearing requests of documents, find-
ings and conclusions, arguments or briefs.

C. As a general rule, the
Secretary will only consider the hearing
officer’s recommended decision, post-hear-
ing briefs, proposed findings of fact and
conclusions of law.  Where circumstances
warrant, the Secretary may review all or a
portion of the record before the hearing offi-
cer.

(1) The Secretary will not consid-
er any additional evidence or affidavits not
in the official record of the hearing or in
pleadings not filed in accordance with the
hearing officer’s scheduling order.

(2) If the Secretary disagrees with
the findings and conclusions of the hearing
officer, a separate order is issued which
defines the findings and conclusions at issue
and the reasons a different decision is war-
ranted.

D. The Secretary renders a

final determination as soon as practicable
but no later than 15 working days after sub-
mission of the hearing officer’s report.  The
hearing officer will notify parties of the
final decision personally, by telephone or by
mail, and a copy of the final decision is
mailed to each party or attorney of record as
soon as practicable but no later than 15
working days from receipt of the
Secretary’s final decision.
[8.8.4.12 NMAC - N, 2/15/2002] 

8.8.4.13 RIGHT OF JUDI-
CIAL REVIEW

A. An appeal of final deci-
sions by the Secretary must be made to the
appropriate district court pursuant to Rules
1-074 or 1-075, NMRA.

B. The hearing officer is
responsible for creating the record proper.

C. All exhibits admitted
into evidence, orders, submissions or
motions filed and tapes or other transcripts
of the hearing compose the record proper.

D. The expense of copying
tape recorded testimony and any other
expense of preparing the record, including
accompanying costs, are the appealing
party’s responsibility.

E. Filing for judicial
review does not stay enforcement of the
final decision.  A motion in state district
court is filed concerning any issuance of a
stay.  Health and safety of Department
clients is the primary consideration when a
stay is requested.
[8.8.4.13 NMAC – N, 2/15/2002] 

8.8.4.14 P R O C U R E M E N T
PROTESTS: Any bidder or offeror that
falls within the scope and authority of the
Procurement Code will have the right to
protest as provided in 1 NMAC 5-2-80
through 5-2-93. 
[8.8.4.14 NMAC - N, 2/15/2002]

HISTORY OF 8.8.4 NMAC:
[RESERVED]

NEW MEXICO DNA
IDENTIFICATION 

OVERSIGHT COMMITTEE
AND ADMINISTRATIVE

CENTER
Explanatory paragraph:
The DNA Identification Oversight
Committee, as an emergency action,
approved this amendment. As such, it is
requested that it be treated as an emergency
rule filing and become effective upon filing.
The purpose of this change is to allow the
notification of a match to the servicing lab-
oratory prior to the completion of all confir-
mation steps. This allows for the advance
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investigation of a matched violent offender
pending the confirmation of the generated
DNA profile. The amendment consists of
the deletion of a portion of Paragraph 2 of
Subsection E of 10.14.200.11 NMAC as
indicated below.

10.14.200.11 ACCESS TO DNA
SAMPLE INFORMATION, RECORDS
AND SAMPLES:

E. Database hits:
(2)     [Should the profile be con-

firmed, a] A written report indicating the
match shall be forwarded to the requesting
agency through their servicing laboratory.
Release of personal identifying information
shall be made only after compliance with
Subsection C of 10.14.200.11 NMAC.

pursue bears in the Valle Vidal.
B. Bag limit shall be as

indicated below:
(1) One bear except any female

accompanied by a cub or cubs, and except
any cubs less than a year old [as prescribed
in 19.31.8.22 (A)].

(2) A second bear, except any
female accompanied by a cub or cubs, and
except any cubs less than a year old may be
harvested in GMU’s 4 (except Sargent and
W.A. Humphries Wildlife Areas), 24, 36,
53, 54, and 55 (except E.S. Barker and
Colin Neblett Wildlife Areas).

C. Legal weapons for tak-
ing bear in any open units except in the
Valle Vidal shall be any legal weapon.
Legal weapons for taking bear in the Valle
Vidal shall be the legal weapon for the cor-
responding elk hunt.  

D. Bear hunters shall pur-
chase their bear license at least two days
prior to hunting bear.

E. All bear taken shall be
tagged with both the tag from the hunting
license and the pelt tag furnished free of
charge from the Department. A hunter who
takes a bear must present the skull for tooth
removal and pelt for tagging to a
Department representative within five days
of taking the animal or before taking the
pelt out of New Mexico, whichever comes
first.  The pelt tag shall remain attached to
the pelt until the pelt is processed.
[4-1-95, A, 8-15-95; R 3-14-98; Re-pr, 3-
15-99; 19.31.8.22 NMAC – Rn & A, 19
NMAC 31.8.22, 3-14-2001; A, 12-28-01; A,
02-14-02]

19.31.8.23 COUGAR (2002-
2003):

A. Cougar season within
each Cougar Zone shall be October 1
through March 31, or until the cougar har-
vest objective has been met within the spe-
cific Cougar Zone, whichever occurs first.
Exception: Cougar season in the bighorn
sheep ranges of Zones G, H, K, and L (ie,
Ladron, Manzano, Peloncillo, Little and Big
Hatchets, Animas, Alamo Hueco, Saliz,
Mogollon, Organ, and San Andres
Mountains) shall be April 1 through March
31and Cougars taken in those bighorn sheep
ranges shall not count against the quota for
that zone.  These bighorn sheep ranges

NEW MEXICO 
DEPARTMENT OF GAME

AND FISH

This is an amendment to 19.31.8 NMAC,
sections 22, 23, 24, and 29.

19.31.8.22 BEAR (2002-2003):
A. The bear seasons shall

be as stated below:
(1) August 1 through August 31

and September 25 through November 15 in
GMU’s 4, 5, 6, 7, 8 (Sandia Ranger District
of the Cibola National Forest shall be open
for hunting with bow only), 9 (including
Marquez and Water Canyon WMA’s), 10,
13, 14, 15, 16, 17, 21, 22, 23, 24, 26, 27, 34,
36, 37, 38, 41, 42, 43, 44, 45, 46, 47, 48, 49,
50, 51, 52, 53, 54, 55, 56, 57, 58. 

(2) Bear entry hunts, listing the
hunt date, hunt code, maximum number of
licenses available, and open areas shall be
as indicated below.  Dogs may not be used
to pursue bears during bear entry hunts. 

(a) August 1-31      BER-1-101
10 Sargent Wildlife Area. 

(b) August 1-31      BER-1-102
5   William A. Humphries    Wildlife Area.

(c) August 1-31     BER- 1-103
12  Elliot Barker/Colin Neblett Wildlife
Areas.

(3) Any licensed bear hunter who
is a recipient of a muzzleloader or rifle elk
permit for the Valle Vidal may harvest one
bear in the Valle Vidal during their alloted
elk hunt period.  Dogs may not be used to

include Mesa Sarca and the entire Ladron
Mountains to the south side of the Rio
Salado in Game Management Unit (GMU)
13 except that portion on the Sevilleta
National Wildlife Refuge; that portion of
the Manzano Mountains in GMU 14 from
Comanche Canyon south to US Highway
60 and from the western base of the moun-
tains east to the ridge comprised of
Capilla,  Osha and Manzano peaks and all
of Sand, Priest and Abo canyons;  all of
GMU’s 22A and 22B; that portion of
GMU 23 that is south of the Apache and
Gila National Forest boundary and north
of State Highway 78; that portion of GMU
24 that is west of State Highway 15; that
portion of GMU 19 beginning at the inter-
section of US Highway 70 and Interstate
25 (I-25) running south along I-25 to its
intersection with Interstate 10 (I-10),
thence south along I-10 to its intersection
with the Texas/New Mexico State line,
thence east along the State line to its inter-
section with NM Road 213, thence north
along NM Road 213, which in turn
becomes White Sands Missile Range
(WSMR) range road 1 to its intersections
with US Highway 70, thence east along
US Highway 70 to its intersection with
WSMR range road 7, thence north along
WSMR range road 7 to its intersection
with WSMR range road 306 (Hembrillo
canyon Rd.), thence west along WSMR
range road 306 to its intersection with the
western boundary of WSMR, thence south
along the WSMR boundary to its intersec-
tion with US Highway 70; thence west
along US Highway 70 to its intersection
with I-25.   

(1) The Sandia Ranger District
of the Cibola National Forest portion of
Zone F shall be open for hunting with bow
only. 

(2) Cougar seasons on private
property-Statewide:  Cougar season on pri-
vate land shall be April 1 through March
31 (season bag limits still apply).  Private
landowners (if legally licensed) and their
employees (if legally licensed) may hunt
on the owner’s private property only and
cougar taken shall not count against the
quota for that zone.

B. The harvest objective
for each Cougar Zone is indicated below:

(1) Zone  A [San Juan Mountains,] GMU’s 2 and 7, (14 cougars).
(2) Zone  B [Northern Jemez Mountains] GMU’s  5,  50, and 51, [52,] (20 cougars).
(3) Zone  C [Sangre de Cristo Mountains,] GMU’s 43, 44, 45, 46, 48, 49, 53, 54, and 55,  (38 cougars).
(4) Zone  D [High Northeast Plains,] GMU’s 41, 42, 47, 56, 57, and 58,  (14 cougars).
(5) Zone  E [West Central Mountains,] GMU’s 9[,] and 10, (16  cougars).
(6) Zone  F [Sandia and southern Jemez Mountains,] GMU’s 6 and 8,  (16 cougars).
(7) Zone G [Manzano, San Mateo Mountains and  North,] GMU’s 13, 14, and 17, (17 cougars).
(8) Zone H [Military Reservations in] GMU’s 19, 20, 28, and 29, (3 cougars).
(9) Zone  I [Guadalupe, Sacramento Mountains and North]GMU’s 18, 30, 34, 36, 37, and 38, [40,] [20 cougars] (20 cougars).
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(10) Zone J    [Gila Mountains] GMU’s 15, 16,  21, and 25,  (38 cougars).
(11) Zone K   [Southwest Mountains,] GMU’s 22, 23, and 24,  (22 cougars).
(12) Zone L [Southwest Deserts,] GMU’s 26 and 27, (No Quota).
(13) Zone M  [ Southeast] GMU’s 31, 32, 33, 39, and 40, (5 cougars).
(14) Zone N   [Northern Jemez Mountains,] GMU’s 4 and 52, (3 cougars).
(15) Zone O   [West Central,] GMU 12,  (3 cougars) 
C. Bag limits shall be as indicated below:
(1) One Cougar, except any female accompanied by a spotted kitten(s), and except any spotted kitten.
(2) A second cougar, except any female accompanied by a spotted kitten(s), and except any spotted kitten, may be taken in any

of the bighorn sheep ranges outlined in section A.
D. Hunters shall purchase a cougar license at least two days prior to hunting cougar. 
E. All cougar taken shall be tagged with both the tag from the hunting license and the pelt tag furnished free of charge from

the Department.  A hunter who takes a cougar must present the skull for tooth removal and pelt for tagging to a Department representative
within five days of taking the animal or before taking the pelt out of New Mexico, whichever comes first.  The pelt tag shall remain attached
to the pelt until the pelt is processed.  Immediately following the pelt tagging the Department employee shall call the Division of Wildlife
with the information regarding the take of cougar. 

F. When the number of cougars equaling the cougar harvest objective for a given cougar zone has been met, that zone will
close 72 hours thereafter.  Hunters shall call the toll-free telephone number, provided by the Department, before hunting to determine which
Cougar Zones are open.

G. The Director, at his discretion, may adjust or cancel portions of any cougar hunt to address significant changes in pop-
ulation or harvest objectives.
[4-1-95, A, 8-15-95; R 3-14-98; Re-pr, 3-15-99; 19.31.8.23 NMAC – Rn & A, 19 NMAC 31.8.23, 3-14-2001; A, 12-28-01; A, 02-14-02]

19.31.8.24 ELK (2002-2003)
A. The Director, at his discretion, may adjust the number of public and/or private land elk permits up to 20 percent of the

current permit numbers to address significant changes in population or harvest parameters. 
B. Public land elk hunts for any legal weapon, listing the hunt date, hunt code, maximum number of licenses available, bag

limit, and open  GMU’s or areas, shall be as indicated below: 
(1) Sept. 28 – Oct. 2,     ELK-1-001,    5,  MB,   Sierra Grande Hunt Area in 56.
(2) Sept. 28 – Oct. 2,     ELK-1-002,    5,  MB,   Sargent WMA in 4.
(3) Oct. 5 – 9, ELK-1-003,  15,  MB,   Sargent WMA in 4.
(4) Oct. 5 – 9, ELK-1-004,  10,  MB,   Humphries-Rio Chama WMA’s in 4.
(5) Oct. 5 – 9, ELK-1-005,    5,  MB,   5A (Public land only).
(6) Oct. 5 – 9, ELK-1-006,  100,    MB,   5B.
(7) Oct. 5 – 9, ELK-1-007,  150,  ES,    12.
(8) Oct. 5 – 9, ELK-1-008,  50,     A,    16A (Youth only, must provide hunter education certification number on application.).
(9) Oct. 5 – 9, ELK-1-009,  50,     A,     16D (Youth only, must provide hunter education certification number on applica-

tion.).
(10) Oct. 5 – 9, ELK-1-010,   80,   ES,    21B.
(11) Oct. 5 – 9, ELK-1-011,   20,   ES,   22A.
(12) Oct. 5 – 9, ELK-1-012,  350,  ES,   23.
(13) Oct. 5 – 9, ELK-1-013,  200,  ES,   24 (excluding Ft. Bayard).
(14) Oct. 5 – 9,      ELK-1-014,  Unlimited,    ES,   43.
(15) Oct. 5 – 9, ELK-1-015, 140,  MB, 44/45.
(16) Oct. 5 – 9, ELK-1-016, 180,  MB, 49.
(17) Oct. 5 – 9, ELK-1-017, 100,  MB, 50.
(18) Oct. 5 – 9, ELK-1-018,   20,  A,     50.
(19) Oct. 5 – 9, ELK-1-019, 200,  MB,  51.
(20) Oct. 5 – 9, ELK-1-020,   20,  MB,   Colin Neblett WMA-South in 54.
(21) Oct. 5 – 9, ELK-1-021,   20,  MB,   Colin Neblett WMA-North in 55.
(22) Oct. 5 – 9, ELK-1-022,   10,  MB,   Urraca WMA in 55.
(23) Oct. 5 – 9, ELK-1-023,   35,  MB,   Valle Vidal/Greenwood areas in 55.
(24) Oct. 5 – 9, ELK-1-024,   30,  A,    Valle Vidal/Greenwood areas in 55.
(25) Oct. 12 – 16,    ELK-1-025, 250,  MB,   2.
(26) Oct. 12 – 16,    ELK-1-026, 100,  A,  2.
(27) Oct. 12 – 16,    ELK-1-027,   15,  MB,   Sargent WMA in 4.
(28) Oct. 12 – 16,    ELK-1-028,   10,  MB,   Humphries-Rio Chama WMA’s in 4.
(29) Oct. 12 – 16,    ELK-1-029,     5,  MB,   5A (Public land only).
(30) Oct. 12 – 16,    ELK-1-030, 100,  MB,   6A.
(31) Oct. 12 – 16,    ELK-1-031, 150,  MB,   6C.
(32) Oct. 12 – 16,    ELK-1-032, 250,  MB,   10.
(33) Oct. 12 – 16,    ELK-1-033, 150,  ES,     12.
(34) Oct. 12 – 16,    ELK-1-034, 110,  MB,   16A.
(35) Oct. 12 – 16,    ELK-1-035, 200,  MB,   16B.
(36) Oct. 12 – 16,    ELK-1-036,  65,   MB,   16C.
(37) Oct. 12 – 16,    ELK-1-037,   50,  MB,   16D.
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(38) Oct. 12 – 16,    ELK-1-038,   50,  MB,   16E.
(39) Oct. 12 – 16,    ELK-1-039,   45,  MB,   21A. 
(40) Oct. 12 – 16,    ELK-1-040,   40,    ES,   21B.
(41) Oct. 12 – 16,    ELK-1-041,   10,    ES,   22A.
(42) Oct. 12 – 16,    ELK-1-042,  300,   ES,   23.
(43) Oct. 12 – 16,    ELK-1-043,  100,   ES,   24 (excluding Ft. Bayard).
(44) Oct. 12 – 16,    ELK-1-044,   10,    ES,   24 (including Ft. Bayard, Youth only, must provide hunter education certification

number on application.).
(45) Oct. 12 – 16,    ELK-1-045,  300,   MB,  34.
(46) Oct. 12 – 16,    ELK-1-046,  300,   A,     34.
(47) Oct. 12 – 16,    ELK-1-047, 115,    MB,  36.
(48) Oct. 12 – 16,    ELK-1-048, 100,    A,  36.
(49) Oct. 12 – 16,    ELK-1-049, 140,    MB,  44/45.
(50) Oct. 12 – 16,    ELK-1-050,   95,    MB,  49.
(51) Oct. 12 – 16,    ELK-1-051, 100,    MB,  50.
(52) Oct. 12 – 16,    ELK-1-052,   20,     A,    50.
(53) Oct. 12 – 16,    ELK-1-053, 200     MB, 51.
(54) Oct. 12 – 16,    ELK-1-054, 250,    MB, 52.
(55) Oct. 12 – 16,    ELK-1-055, 180,    MB, 53 (except Cerro portion).
(56) Oct. 12 – 16,    ELK-1-056,   20,    MB, Colin Neblett WMA-North in 55.
(57) Oct. 12 – 16,    ELK-1-057,   20,    MB, Colin Neblett WMA-South in 54.
(58) Oct. 12 – 16,    ELK-1-058,   10,   MB,   Urraca WMA in 55.
(59) Oct. 12 – 16,    ELK-1-059,   35,   MB,   Valle Vidal/Greenwood area in 55.
(60) Oct. 12 – 16,    ELK-1-060,   30,     A,    Valle Vidal/Greenwood area in 55.
(61) Oct. 12 – 16,    ELK-1-061,   10,     A,    Sierra Grande Hunt Area in 56.
(62) Oct. 19 – 23,    ELK-1-062,   15,    MB,   Sargent WMA in 4.
(63) Oct. 19 – 23,    ELK-1-063,   10,    MB,   Humphries-Rio Chama WMA’s in 4.
(64) Oct. 19 – 23,    ELK-1-064,     5,    MB,   5A (Public land only).
(65) Oct. 19 – 23,    ELK-1-065, 100,    MB,   5B.
(66) Oct. 19 – 23,    ELK-1-066, 150,    MB,   6C.
(67) Oct. 19 – 23,    ELK-1-067,   25,    MB,   7.
(68) Oct. 19 – 23,    ELK-1-068, 300, A, 10.
(69) Oct. 19 – 23,    ELK-1-069, 185,    MB,  16A.
(70) Oct. 19 – 23,    ELK-1-070, 200,    MB,  16B.
(71) Oct. 19 – 23,    ELK-1-071,   70,    MB,  16C.
(72) Oct. 19 – 23,    ELK-1-072,   60,    MB,  16D.
(73) Oct. 19 – 23,    ELK-1-073,   65,    MB,  16E.
(74) Oct. 19 – 23,    ELK-1-074,   60,    MB,  21A.
(75) Oct. 19 – 23,    ELK-1-075,   50,    MB,  22B.
(76) Oct. 19 – 23,    ELK-1-076,   25,    A,  24 (including Ft. Bayard, Youth only, must provide hunter education certification num-

ber on application.).
(77) Oct. 19 – 23,    ELK-1-077, 300,   A,   34.
(78) Oct. 19 – 23,    ELK-1-078, 115,  MB,    36.
(79) Oct. 19 – 23,    ELK-1-079,  95,    A,  36.
(80) Oct. 19 – 23,    ELK-1-080, 55,   MB,    48.
(81) Oct. 19 – 23,    ELK-1-081, 40, A,   48.
(82) Oct. 19 – 23,    ELK-1-082,   95,  MB,    49.
(83) Oct. 19 – 23,    ELK-1-083, 200,  MB, 51.
(84) Oct. 19 – 23,    ELK-1-084, 200,  MB,    52.
(85) Oct. 19 – 23,    ELK-1-085,   95,  MB,    53 (except Cerro portion).
(86) Oct. 19 – 23,    ELK-1-086,   20, MB,  Colin Neblett WMA-South in 54.
(87) Oct. 19 – 23,    ELK-1-087,   20, MB, Colin Neblett WMA-North in 55.
(88) Oct. 19 – 23,    ELK-1-088,   10,  MB,    Urraca WMA in 55.
(89) Oct. 19 – 23,    ELK-1-089,   35,  MB,    Valle Vidal/Greenwood areas in 55.
(90) Oct. 19 – 23,    ELK-1-090,   30,    A, Valle Vidal/Greenwood areas in 55.
(91) Oct. 26 – 30,    ELK-1-091,     5,  MB,    5A(Public land only).
(92) Oct. 26 – 30,    ELK-1-092, 100,  MB,    6A.
(93) Oct. 26 – 30,    ELK-1-093,   90,   A, 16A.
(94) Oct. 26 – 30,    ELK-1-094,   75,    A, 16B.
(95) Oct. 26 – 30,    ELK-1-095, 115,    A, 16D.
(96) Oct. 26 – 30,    ELK-1-096,   110,  A, 16E.
(97) Oct. 26 – 30,    ELK-1-097,   25,    A, 21A.
(98) Oct. 26 – 30,    ELK-1-098,   55,  MB,    48.
(99) Oct. 26 – 30,    ELK-1-099,   40,  A,    48.
(100) Oct. 26 – 30,      ELK-1-100,  250,    A,    51.
(101) Oct. 26 – 30,      ELK-1-101,  200,   MB,  52.
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(102) Oct. 26 – 30,      ELK-1-102,    45,    A, Valle Vidal/Greenwood areas in 55.
(103) Oct. 30 – Nov. 3,   ELK-1-103,  100,    ES,   14.
(104) Nov. 2 – 6,     ELK-1-104,  100,   MB,  5B.
(105) Nov. 2 – 6,     ELK-1-105,    25,   MB,  7.
(106) [RESERVED]
(107) Nov. 2 – 6,     ELK-1-107,    90,     A,    16A.
(108) Nov. 2 – 6,     ELK-1-108,    50,     A,    16C.
(109) Nov. 2 – 6,     ELK-1-109,  115,     A,    16D.
(110) Nov. 2 – 6,     ELK-1-110,  120,     A,    16E.
(111) Nov. 2 – 6,     ELK-1-111,    40,    ES,   21B.
(112) Nov. 2 – 6,     ELK-1-112,   10,     ES,   22A.
(113) Nov. 2 – 6,     ELK-1-113, 100,     ES,   23.
(114) Nov. 2 – 6,     ELK-1-114,  50,  ES,   24 (excluding Ft. Bayard).
(115) Nov. 2 – 6,     ELK-1-115,   250,     A,    51.
(116) Nov. 2 – 6,     ELK-1-116,   100,     A,    52.
(117) Nov. 2 – 6,     ELK-1-117,     45,     A,    Valle Vidal/Greenwood areas in 55.
(118) Nov. 9 – 13,   ELK-1-118,     15,     A,    Sargent WMA in 4.
(119) Nov. 9 – 13,   ELK-1-119,     30,     A,    Humphries-Rio Chama WMA’s in 4.
(120) Nov. 9 – 13,   ELK-1-120,   190,     A,    6A.
(122) Nov. 9 – 13,   ELK-1-122,   120,     A,    16A.
(123) Nov. 9 – 13,   ELK-1-123,     45,     A,    16C.
(124) Nov. 9 – 13,   ELK-1-124,   115,     A,    16D.
(125) Nov. 9 – 13,   ELK-1-125,   120,     A,    16E.
(126) Nov. 9 – 13,   ELK-1-126,     20,    ES,    21B.
(127) Nov. 9 – 13,   ELK-1-127,     10,    ES,    22A.
(128) Nov. 9 – 13,   ELK-1-128,   100,    ES,    23.
(129) Nov. 9 – 13,   ELK-1-129,     50,    ES,    24 (excluding Ft. Bayard).
(130) Nov. 9 – 13,   ELK-1-130,   100,  A,    52.
(131) Nov. 16 – 20,     ELK-1-131,     15,  A,    Sargent WMA in 4.
(132) Nov. 16 – 20,     ELK-1-132,     30,  A,    Humphries-Rio Chama WMA’s in 4.
(133) Nov. 16 – 20,     ELK-1-133,   210,  A,  5B.
(134) Nov. 16 – 20,     ELK-1-134,   300,  A,   6C.
(135) Nov. 16 – 20,     ELK-1-135,     60,     A,    49.
(136) Nov. 23 – 27,     ELK-1-136,     10,     A,    Sargent WMA in 4.
(137) Nov. 23 – 27,     ELK-1-137,     30,     A,    Humphries-Rio Chama WMA’s in 4.
(138) Nov. 23 – 27,     ELK-1-138,   9,     A,    5A (Public land only).
(139) Nov. 23 – 27,     ELK-1-139,    210,    A,   5B.
(140) Nov. 23 – 27,     ELK-1-140,    300,    A,   6C.
(141) Nov. 23 – 27,     ELK-1-141,  195,  A,    9 (including Water Canyon WMA).
(142) Nov. 23 – 27,     ELK-1-142,   5,     A,    Marquez WMA in 9.
(143) Nov. 23 – 27,     ELK-1-143,     20,     A,    Colin Neblett WMA-South in 54.
(144) Nov. 23 – 27,     ELK-1-144,     20,     A,    Colin Neblett WMA-North in 55.
(145) Nov. 30 – Dec. 4   ELK-1-145,    330,     A,    2.
(146) Nov. 30 – Dec. 4   ELK-1-146,  9,  A,    5A (Public land only).
(147) [RESERVED]
(148) Nov. 30 – Dec. 4   ELK-1-148,     45,  A,    16C.
(149) [RESERVED]
(150) [RESERVED]
(151) [RESERVED]
(152) [RESERVED]
(153) Nov. 30 – Dec. 4    ELK-1-153,     55,    MB,   48.
(154) Nov. 30 – Dec. 4    ELK-1-154,     40   A,    48.
(155) Nov. 30 – Dec. 4    ELK-1-155,  25,     A,    53 (except Cerro portion).
(156) Nov. 30 – Dec. 4    ELK-1-156,  15,     A,    Urraca WMA in 55.
(157) Dec. 7 – 11,    ELK-1-157,   9,  A, 5A (Public land only).
(158) Dec. 7 – 11,    ELK-1-158,  120,    A,    7.
(159) [RESERVED]
(160) [RESERVED]
(161) [RESERVED] 
(162) [RESERVED] 
(163) [RESERVED]
(164) Dec. 7 – 11,    ELK-1-164,  300,    A,    34.
(165) Dec. 7 – 11,    ELK-1-165,  50,  A,    50.
(166) Dec. 7 – 11,    ELK-1-166,  25,  A,    53 (except Cerro portion).
(167) Dec. 7 – 11,    ELK-1-167,  15,  A,    Urraca WMA in 55.
(168) Dec. 14 – 18,      ELK-1-168,   9,    A,    5A (Public land only).
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(169) Dec. 14 – 18,      ELK-1-169,     100,  A,    12.
(170) Dec. 14 – 18,      ELK-1-170,  30,   A,    21B.
(171) Dec. 14 – 18,      ELK-1-171,  10,   A,    22A.
(172) Dec, 14 – 18,      ELK-1-172,  50,   A,    23.
(173) Dec. 14 – 18,      ELK-1-173,  50,  A,    24 (excluding Ft. Bayard).]
(174) Jan. 11 – 15, 2003, ELK-1-174,  25,   A,    53 (except Cerro portion).
(175) Jan. 11 – 15, 2003, ELK-1-175,  15,   A,    Urraca WMA in 55.
(176) [RESERVED]
(177) [RESERVED]
(178) [RESERVED]
(179) [RESERVED]
(180) [RESERVED]
(181) Feb. 15 – 19, 2003, ELK-1-181,    100,  A,    12.
(182) Feb. 15 – 19, 2003, ELK-1-182,     30,     A,    21B.
(183) Feb. 15 – 19, 2003, ELK-1-183,     10,  A,    22A.
(184) Feb, 15 – 19, 2003, ELK-1-184,     50   A,    23.
(185) Feb. 15 – 19, 2003, ELK-1-185,     50,  A,    24 (excluding Ft. Bayard).
(186) [RESERVED] 
(187) [RESERVED]
(188) [RESERVED] 
(189) [RESERVED]
(190) [RESERVED]
(191) [RESERVED] 
(192) Mar. 15 - 19, 2003,    ELK-1-192,     30,     ES,    21B.
(193) Mar. 15 - 19, 2003,    ELK-1-193,     10,  ES,    22A.
(194) Mar, 15 - 19, 2003,    ELK-1-194,  50,     ES,    23.
(195) Mar. 15 - 19, 2003,    ELK-1-195,     50,  ES,    24 (excluding Ft. Bayard).
(196) [RESERVED]
(197) [RESERVED]
(198) [RESERVED]
(199) [RESERVED] 
(200) [RESERVED]
(201) Oct.  05 - 09, 2002,    ELK-1-201,  25  MB,   6B.
(202) Oct.  05 - 09, 2002,    ELK-1-202,  5    A,  6 B.
(203) Oct.  12 - 16, 2002,    ELK-1-203,  20  MB,   6 B.
(204) Oct.  12 - 16, 2002,  ELK-1-204,  5    A,   6 B.  
(205) Oct.  19 - 23, 2002,    ELK-1-205,  20  MB,   6 B.
(206) Oct.  19 - 23, 2002,    ELK-1-206,  5    A,   6 B.
(207) Nov. 02 - 04, 2002,    ELK-1-207,  25  A,  6 B.  (Youth only, must provide hunter education certification number on appli-

cation.)
(208) [RESERVED]
(209) Nov. 16 - 18, 2002,    ELK-1-209,  25  A,   6 B.
(210) Nov. 23 - 25, 2002,    ELK-1-210,  25  A,   6 B.
(211) Nov.30 - Dec.02, 2002,  ELK-1-211,  25  A,   6 B.
(212) Nov.30 - Dec.04,2002,  ELK-1-212,  260    A,  6C.
(213) Dec. 14 -18, 2002, ELK-1-213,  120    A,  7.
(214) Jan. 25 - 29, 2003, ELK-1-214,  100    A,   10.
(215) Feb. 01- 05, 2003, ELK-1-215,   110   A,   10.
(216) Feb. 08 -12, 2003, ELK-1-216,   110   A,   10.  
(217) Oct. 19-23,  2002, ELK-1-217,   300   MB,    34.
(218) Dec. 14 -18,2002, ELK-1-218,   300   A,    34.
(219) Oct.  19-23, 2002, ELK-1-219,   150   A,   44/45.
(220) Nov. 16-20, 2002, ELK-1-220,   100   A,    52.
(221) Nov. 23-27, 2002, ELK-1-221,   100   A,     52.
(222) Oct. 19-23, 2002,  ELK-1-222,      40  ES   21B.
(223) Oct. 19-23, 2002,  ELK-1-223,      10  ES,   22 A. 
(224) Oct. 19-23, 2002,  ELK-1-224,    100  ES,    23.
(225) Oct. 19-23, 2002,  ELK-1-225,    100  ES,    24 (EXCLUDING Ft. Bayard) 
(226) Oct. 26-30, 2002,    ELK-1-226,    40  ES,  21B.
(227) Oct. 26-30, 2002,    ELK-1-227,    10  ES, 22 A.
(228) Oct. 26-30, 2002,    ELK-1-228,    100    ES, 23.
(229) Oct. 26-30, 2002,    ELK-1-229,    100    ES, 24 (EXCLUDING Ft. Bayard) 
(230) Oct. 26-30, 2002,    ELK-1-230,     10    A,  Valle Vidal/Greenwood areas in 55-YOUTH ONLY.
(231) Nov. [19] 9 - 13, 2002, ELK-1-231,     10    A, Sargent WMA IN 4 YOUTH ONLY.
(232)    Nov. 9-13, 2002,   ELK-1-232,  10  A, Humphries-Rio Chama WMA’s in 4 YOUTH ONLY.
(233) Nov. 16-20, 2002,    ELK-1-233,    150  ES, 12.
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(234) Nov. 23-27, 2002,    ELK-1-234,    150  ES, 12.
C. Public land elk hunts for bows, listing the hunt date, hunt code, maximum number of licenses available, bag limit, and

open GMU’s or areas, shall be as indicated below: 
(1) Sept. 1 - 20,     ELK-2-001,    300, ES,   2.
(2) Sept. 1 - 20,     ELK-2-002,  10, ES,   5A (Public land only).
(3) Sept. 1 - 20,     ELK-2-003,    225, ES,   5B.
(4) Sept. 1 - 20,     ELK-2-004,    150, ES,   6A.
(5) Sept. 1 - 20,     ELK-2-005,    450, ES,   6C.
(6) Sept. 1 - 20,     ELK-2-006,  25, ES,   7.
(7) Sept. 1 - 20,     ELK-2-007,    395, ES,   9 (Including Water Canyon WMA).
(8) Sept. 1 - 20,     ELK-2-008,    5, ES,   Marquez WMA in 9.
(9) Sept. 1 - 20,     ELK-2-009,    250, ES,  10.
(10) Sept. 1 - 20,     ELK-2-010,     100,    ES,  12
(11) [RESERVED]
(12) Sept. 1 - 20,     ELK-2-012,    225,  ES,  36.
(13) Sept. 1 - 20, ELK-2-013,    150,  ES,  44/45.
(14) Sept. 1 - 20,     ELK-2-014,    200,  ES,  48.
(15) Sept. 1 - 20,     ELK-2-015,    120,  ES,  49.
(16) Sept. 1 - 20,     ELK-2-016,    120,  ES,  50.
(17) Sept. 1 - 20,     ELK-2-017,    200,  ES,  51.
(18) Sept. 1 - 20,     ELK-2-018,    350,  ES,  52.
(19) Sept. 1 - 20,     ELK-2-019,    150,  ES,  53.
(20) Sept. 1 - 20,     ELK-2-020,  35,  ES,  Valle Vidal/Greenwood areas in 55.
(21) Sept. 1 - 20,     ELK-2-021,  10,  ES,  E.S. Barker WMA in 55.
(22) Sept. 1-15,   ELK-2-022,  85,  ES,  13.
(23) Sept. 1-15,   ELK-2-023,     300, ES,  15A.
(24) Sept. 1-15,   ELK-2-024,   75,  A,   15A.
(25) Sept. 1-15,   ELK-2-025,     275, ES,  15B.
(26) Sept. 1-15,   ELK-2-026,   50,  A,   15B.
(27) Sept. 1-15,   ELK-2-027,     260,  ES,  16A.
(28) Sept. 1-15,   ELK-2-028,   75,  A,   16A.
(29) Sept. 1-15,   ELK-2-029,    250,  ES,  16B.
(30) Sept. 1-15,   ELK-2-030,    150,  ES,  16C.
(31) Sept. 1-15,   ELK-2-031,  45,  A,    16C.
(32) Sept. 1-15,   ELK-2-032,    135,  ES,  16D.
(33) Sept. 1-15,   ELK-2-033,  40,  A,    16D.
(34) Sept. 1-15,   ELK-2-034,  70,  ES,  16E.
(35) Sept. 1-15,   ELK-2-035,  50,  A,    16E
(36) Sept. 1-15,   ELK-2-036,    100,  ES,  17.
(37) Sept. 1-15,   ELK-2-037,     40,   A,    17.
(38) Sept. 1-15,   ELK-2-038,     25,  ES,   18.
(39) Sept. 1-15,   ELK-2-039,     60,  ES,    21A.
(40) Sept. 1-15,   ELK-2-040,     20,   A,    21A.
(41) Sept. 1-15,   ELK-2-041,     50,  ES,    21B.
(42) Sept. 1-15,   ELK-2-042,     10, ES,    22A.
(43) Sept. 1-15,   ELK-2-043,     10, ES,    22B.
(44) Sept. 1-15,   ELK-2-044,    200,    ES,    23.
(45) Sept. 1-15,   ELK-2-045,  50,    ES,    24 (except Ft. Bayard).
(46) Sept. 16 - 24,   ELK-2-046,  85,    ES,   13.
(47) Sept. 16 - 24,   ELK-2-047,    125,    ES,    15A.
(48) Sept. 16 - 24,   ELK-2-048,    115,    ES,    15B.
(49) Sept. 16 - 24,   ELK-2-049,    130,    ES,    16A.
(50) Sept. 16 - 24,   ELK-2-050,    150,    ES,   16B.
(51) Sept. 16 - 24,   ELK-2-051,    100,    ES,   16C.
(52) Sept. 16 - 24,   ELK-2-052,  85,    ES,   16D.
(53) Sept. 16 - 24,   ELK-2-053,  50,    ES,   16E.
(54) Sept. 16 - 24,   ELK-2-054,  60,    ES,   17.
(55) Sept. 16 - 24,   ELK-2-055,  25,    ES,   18.
(56) Sept. 16 - 24,   ELK-2-056,  30,    ES,   21A.
(57) Sept. 16 - 24,   ELK-2-057,  40,    ES,   21B.
(58) Sept. 16 - 24,   ELK-2-058,  10,    ES,   22A.
(59) Sept. 16 - 24,   ELK-2-059,  20,    ES,   22B.
(60) Sept. 16 - 24,   ELK-2-060,  200,  ES,   23.
(61) Sept. 16 - 24,   ELK-2-061,  50,    ES,   24 (except Ft. Bayard).
(62) Sept. 10 - 20,   ELK-2-062,  25,  MB,    6B.
(63) Sept. 10 - 20,   ELK-2-063,  5,    A,   6 B.
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(64) Sept. 01 - 15,   ELK-2-064,     [300] 500 ES.  34.
(65) Sept. 16 - 24,   ELK-2-065,     [300] 500 ES. 34.
D. Public land elk hunts for muzzle-loaders, listing the hunt date, hunt code, maximum number of licenses available, bag

limit, and open GMU’s or areas, shall be as indicated below: 
(1) Sept. 28 - Oct. 2,   ELK-3-001,    230,  A,     9 (Including Water Canyon WMA).
(2) Sept. 28 - Oct. 2,   ELK-3-002,   5,   A,     Marquez WMA in 9.
(3) Sept. 28 - Oct. 2,   ELK-3-003,   140,  MB,   44/45.
(4) Sept. 28 - Oct. 2,   ELK-3-004,    20,  MB,    Colin Neblett WMA-South in 54.
(5) Sept. 28 - Oct. 2,   ELK-3-005,    20,  MB,    Colin Neblett WMA-North in 55.
(6) Sept. 28 - Oct. 2,   ELK-3-006,    35,   ES,    Valle Vidal/Greenwood areas in 55.
(7) Oct. 5 - 9,      ELK-3-007,  350,  MB,    2.
(8) Oct. 5 - 9,      ELK-3-008,  100,  MB,    6A.
(9) Oct. 5 - 9,      ELK-3-009,  300,  MB,    6C.
(10) Oct. 5 - 9,      ELK-3-010,    25,  MB,    7.
(11) Oct. 5 - 9,      ELK-3-011,  185,  MB,    9 (Including Water Canyon WMA).
(12) Oct. 5 - 9,      ELK-3-012,     5,   MB,    Marquez WMA in 9.
(13) Oct. 5 - 9,      ELK-3-013,  250, MB,     10.
(14) Oct. 5 - 9,      ELK-3-014,  100, ES,    13.
(15) Oct. 5 - 9,      ELK-3-015,  [300] 500, MB,    34.
(16) Oct. 5 - 9,      ELK-3-016,  150,  MB,    36.
(17) Oct. 5 - 9,      ELK-3-017,    75, MB,     48.
(18) Oct. 5 - 9,      ELK-3-018,  100, MB,     52.
(19) Oct. 5 - 9,      ELK-3-019,  150,    A,     52.
(20) Oct. 5 - 9,      ELK-3-020,  100,    A,     53 (except Cerro portion).
(21) Oct. 5 - 9,      ELK-3-021,    10, MB, E.S. Barker WMA in 55.
(22) Oct. 12 -16,   ELK-3-022,  185,  MB,    9 (Including Water Canyon WMA).
(23) Oct. 12 -16,   ELK-3-023,  5,  MB,    Marquez WMA in 9.
(24) Oct. 12 - 16,  ELK-3-024,  100, ES,  13.
(25) Oct. 12 -16,   ELK-3-025,  100,  MB,    15A.
(26) Oct. 12 -16,   ELK-3-026,    75,  MB,    15B.
(27) Oct. 12 -16,   ELK-3-027,    80,  MB,    17.
(28) Oct. 12 -16,   ELK-3-028,  60,   MB,    48.
(29) Oct. 12 -16,    ELK-3-029,  80,     A,     48.
(30) Oct. 19 - 23,   ELK-3-030,  185,  MB,    9 (Including Water Canyon WMA).
(31) Oct. 19 - 23,   ELK-3-031,  5,  MB,    Marquez WMA in 9.
(32) Oct. 19 - 23,   ELK-3-032,  200,  MB,    15A.
(33) Oct. 19 - 23,   ELK-3-033,  150,  MB,    15B.
(34) Oct. 19 - 23,   ELK-3-034,    90,  MB,    17.
(35) Nov. 2 - 6,      ELK-3-035,   100, ES,     13.
(36) Nov. 2 - 6,      ELK-3-036,  380,   A,     15A.
(37) Nov. 2 - 6,      ELK-3-037,   180,  A,     15B.
(38) Nov. 2 - 6,      ELK-3-038, 110,    A,   17.
(39) Nov. 9 - 13,    ELK-3-039,  140,   A,   9 (Including Water Canyon WMA).
(40) Nov. 9 - 13,    ELK-3-040,     5,    A,  Marquez WMA in 9.
(41) Nov. 9 - 13,    ELK-3-041,    45,    A,  13.
(42) Nov. 9 - 13,    ELK-3-042,   200,  MB,    15A.
(43) Nov. 9 - 13,    ELK-3-043,   150,  MB,    15B.
(44) Nov. 9 - 13,    ELK-3-044,   110,     A,     17.
(45) Nov. 16 - 20,  ELK-3-045,    50,  A,  45.
(46) [RESERVED]
(47) Nov. 30 - Dec. 4,    ELK-3-047,   380  A,    15A.
(48) Nov. 30 - Dec. 4,    ELK-3-048,   180,     A,    15B.
(49) [RESERVED]
(50) Dec. 14 - 18,    ELK-3-050,  45,   A,     13.
(51) [RESERVED]
(52) Jan. 18-22, 2003, ELK-3-052,  380,     A,    15A.
(53) Jan. 18-22, 2003, ELK-3-053,  165,     A,     15B.
(54) Feb. 1 - 5, 2003,   ELK-3-054,  250,    A,     15A.
(55) Feb. 1 - 5, 2003,   ELK-3-055,  165,    A,     15B.
(56) Feb. 15 - 19, 2003,   ELK-3-056,    45,    A,  13.
(57) [RESERVED]
(58) [RESERVED]
(59) [RESERVED]
(60) Oct.  26 - 30, 2002,  ELK-3-060,    10,    MB,   6 B.
(61) Oct.  26 - 30, 2002,  ELK-3-061,     5,   A,     6 B.
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(62) Oct.  05 - 09, 2002,  ELK-3-062,     25,     A,     15A. ( Youth only, must provide hunter education certification number on
application). 

(63) Oct.  05 - 09, 2002,  ELK-3-063,  15,   A,  15B. (Youth only, must provide hunter education certification number on appli-
cation). 

(64) Nov. 30-Dec.04, 2002,  ELK-3-064, 115 A,   17.
(65) Jan.  18- 22, 2003,    ELK-3-065   115 A,   17.
(66) Oct.  19- 23, 2002, ELK-3-066   45 A,   13.
E. Public land elk hunts for handicapped hunters, listing the hunt date, hunt code, maximum number of licenses available,

bag limit, and open GMU’s or areas, shall be as indicated below: 
(1) Sept. 28 - Oct. 2,   ELK-4-001,  30,  MB,    16A.
(2) Sept. 28 - Oct. 2,   ELK-4-002,  40,   A,  16A.
(3) Sept. 28 - Oct. 2,   ELK-4-003,  30,  MB,    16D.
(4) Sept. 28 - Oct. 2,   ELK-4-004,  40,    A,     16D.
(5) Sept. 28 - Oct. 2,   ELK-4-005,  200,    MB,     34.
(6) Nov. 16 - 20,     ELK-4-006,  40,    A,   2.
(7) Sept. 28 - Oct.2,    ELK-4-007,  30,    MB,  50.
(8) Sept. 28 – Oct.2,   ELK-4-008,  30,    A,  50.
(9) Nov. 09-11,2002   ELK-4-009,  25,    A,  6B (Handicap).  
F. The Director may allot private land elk licenses for use on those ranches whose owners or lessees sign a hunting agree-

ment with the Department.  
G. Private land elk hunts for ranches designated as “RANCH ONLY” shall be limited to the following season dates and

weapon types:  September 1-24, BOW ONLY, in units: 2, 4, 5A, 5B, 6A, 6C, 7, 9, 10, 12, 13, 14, 15A, 15B, 16A, 16B, 16C, 16D, 16E, 17,
18, 21A, 21B, 22A, 23, 24, 34, 36, 42, 44/45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55A, 55B, 56, 56A, 57, 58.  BOW or MUZZLELOADER:
September 28 through March 31 in units:  9 and 44/45 shall be limited to any consecutive 5 days.  October 5 through March 31 in units 2,
6A, 6C, 7, 10, 13, 34, 36, 48, 52, and 53 shall be limited to any consecutive 5 days.  October 12 through March 31 in units  17, 15A, and
15B shall be limited to any consecutive 5 days.  BOW, MUZZLELOADER or RIFLE:  September 28 through March 31 in units:  4, 41,
42, 46, 47, 54, 55A, 56, 57, and 58 shall be limited to any consecutive 5 days.  October 5 through March 31 in units:  5A, 5B, 12, 21B, 22A,
23, 24, 43, 44/45, 49, 50, and 51 shall be limited to any consecutive 5 days.  October 12 through March 31 in units:  2, 6A, 6C, 10, 16A,
16B, 16C, 16D, 16E, 21A, 34, 36, 52, and 53 shall be limited to any consecutive 5 days. October 19 through March 31 in unit 48 shall be
limited to any consecutive 5 days.  November 23 through March 31 in unit 9 shall be limited to any consecutive 5 days.

H. Unlimited private land, either-sex licenses valid for GMU’s  41, 42, 43, and 55B shall be available over-the-counter or
by mail, without deadline at all Department of Game and Fish offices;  Season dates and weapon types shall be same as specified in section
G in GMU 41,42,43 and section H-2 in GMU 55B.

(1) [RESERVED]
(2) Licenses issued for  GMU 55B shall be limited to any 30 consecutive day period from April 1 through March 31. Any legal

weapon for taking elk may be used during these hunts. 
I. Numbers of private land licenses for qualifying ranches shall be available to the level listed for the Game Management

Units and bag limits indicated below. For those ranches that do not qualify, private land ranch-only either-sex (ES) authorizations will be
issued pursuant to 19.30.5.8 (M) NMAC.  The bag limits shall be:  

GMU  MB-A,  MB,  A, and  ES.
(1) 2,     0,     115,     80,     0.
(2) 4,   1080,   0,     1800,   0.
(3) 5A,  0,     250,     360,   0.
(4) 5B,  0,    190,  270,   0.
(5) 6A,  0,   60,     35,     0.
(6) 6C,  0,     125,     165,   0.
(7) 7,     0,   60,     195,   0.
(8) 9,     0,     300,     420,   0.
(9) 10,     0,     125,     155,   0.
(10) 15A,  0,  74,  211,   0.
(11) 15B,  0,     176,     332,   0.
(12) 16A,  0,   10,   13,   0.
(13) 16B,  0,     4,    1,    0.
(14) 16C,  0,   20,  22,    0.
(15) 16D,  0,   25,  77,    0.
(16) 16E,  0,   46,     139,   0.
(17) 17,    0,   17,   45,   0.
(18) 21A,     0,     3,     1,   0.
(19) 34,    0,  300, 300,    0.
(20) 36,    0,     100,     120,   0.
(21) 44/45,   0,   65,  25,    0.
(22) 46,    600,     0,  625,     0.
(23) 47,  50,     0,   50,  0.
(24) 48,    0,     215,  205,     0.
(25) 49,    0,   20,   10,  0.

(26) 50,    0,   65,   25,  0.
(27) 51,    0,   80,   60,  0.
(28) 52,    0,   70,   40,  0 
(29) 53,    0,     165,   50,  0.
(30) 54,    300,     0,    500,   0.
(31) 55A,   2500,     0,    2200,     0.
(32) 56A,  100,    0,     100,  0.
(33) 56,     0,  10,   10,  0, these

shall be for the Sierra Grande portion only.
(34) 57,     400,    0,     800,  0.
(35) 58,   20,    0,   40,  0.
(36) 12,    0,     0,   50,  200.
(37) 21B,     0,     0,   15,   60.
(38) 22A,     0,     0,    5,    25.
(39) 23,    0,     0,  15,   100.
(40) 24,    0,     0,  35,   75.
(41) 13,     0,     0,     45,   125. 
J. The Director may allot

private land elk bow licenses for use on
ranches in management whose owners or
lessees sign a hunting agreement with the
Department.  The number of bow licenses
available, bag limit, and open GMU’s or
areas, shall be as indicated below:

(1) 57,     ES,   2.
(2) 600,    ES,   4.

(3) 67,     ES,   5A.
(4) 144,     ES,   5B.
(5) 31,     ES,   6A.
(6) 92,     ES,   6C.
(7) 20,     ES,   7.
(8) 376,     ES,   9.
(9) 63,     ES,   10.
(10) 63,     ES,   15A.
(11) 11,   A,   15A.  
(12) 183,    ES,   15B.
(13) 24,   A,   15B.
(14) 14,     ES,   16A.
(15) 2,      A,    16A.
(16) 4,     ES,   16B.
(17) 0,   A,   16B.
(18) 41,     ES,   16C.
(19) 7,      A,   16C.
(20) 39,     ES,      16D.
(21) 7,      A,      16D.
(22) 48,    ES,     16E.
(23) 20,     A,      16E.
(24) 16,    ES,     17.
(25) 4,      A,      17.
(26) 3,     ES,     21A.
(27) 0,      A,      21A.
(28) 200,  ES,     34.
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(29) 55,    ES,     36.
(30) 25,    ES,     44/45.
(31) 100,    ES,     46.
(32) 10,    ES,     47.
(33) 230,   ES,    48.
(34) 5,     ES,     49.
(35) 35,    ES,     50.
(36) 25,    ES,     51.
(37) 40,    ES,     52.
(38) 75,    ES,     53.
(39) 300,   ES,     54.
(40) 700,   ES,     55A.
(41) 10,    ES,     56A.
(42) 0,    ES,     56.
(43) 100,    ES,      57.
(44) 10,      ES,      58.
(45) 25,   ES,     12.
(46) 45,   ES,     13.
(47) 30,   ES,     18.
(48) 35,   ES,     21B.  
(49) 5      ES,     22A.
(50) 40    ES,     23.
(51) 25    ES,     24.
K. Elk Enhancement

Licenses.  Elk enhancement licenses shall
be valid from September 1 through
December 31 for any legal weapon.  These
licenses shall be valid statewide only on
public land where elk hunting is currently
allowed, including the Department’s
Wildlife Management Areas and private
land with prior written permission.  Bag
limit shall be one Mature Bull.  The hunt
code shall be ELK-1-280. License may be
used either by the applicant or any individ-
ual of the selected applicant’s choice
through sale, barter, or gift. 

L. Elk Incentive
Authorizations. 

(1) Distribution.  Two (2) elk
incentive authorizations will be distributed
through a drawing that will include all prior
year deer and elk hunters forwarding their
harvest survey forms to the Department or
its designated agent by the published dead-
line.

(2) Authorizations to purchase the
license may be used either by the applicant
or any individual of the selected applicant’s
choice through sale, barter, or gift.

(3) Elk incentive hunt shall be
restricted to the Valle Vidal Unit of the
Carson National Forest in Unit 55 during
the first Mature Bull hunt after October 1st,
using any legal weapon. 

M. Valles Caldera National
Preserve Licenses Distribution.

(1) 100 percent of the Mature Bull
elk licenses allocated to Sub-Unit 6B for the
2002-2003 season shall be issued to the
holders of Valles Caldera National Preserve
access agreements.

(2) The holders of Valles Caldera
National Preserve access agreements shall
be identified by the Valles Caldera National
Preserve Board of Trustees.

(3) Valles Caldera National Preserve Licenses shall be valid for one hunt in Sub-
Unit 6B for which the bag limit is one mature bull elk as specified on the Valles Caldera
National Preserve access agreement.

(4) The remaining available elk licenses allocated to Sub-Unit 6B shall be issued
through the public draw.
[4-1-95, A, 8-15-95; R 3-14-98; Re-pr, 3-15-99, A, 12-31-99, A, 9-14-00; 19.31.8.24 NMAC
– Rn & A, 19 NMAC 31.8.24, 3-14-2001; A, 08-15-2001; A, 12-28-01; A, 02-14-02]

19.31.8.29 ORYX (2002-2003):
A. Oryx hunts for firearms shall be as indicated below, listing the hunt date,

hunt code, maximum number of licenses available, bag limit, and areas open.  The Director
may change or cancel all hunts on military lands to accommodate closures on those lands;
provided the season length and bag limit shall remain the same as assigned on original hunt
code.

(1) Sept. 7,      ORX-1-800,  30   FM   Stallion Range [Gate]
(2) Sept. 8,      ORX-1-805,  30   FM   Stallion  Range [gate]
(3) Sept. 21,    ORX-1-810,  30   FM   Tularosa Gate (Rhodes Canyon Hunt Area).
(4) Sept. 22,    ORX-1-815,  30   FM   Tularosa Gate (Rhodes Canyon Hunt Area).
(5) Oct. 5 ORX-1-820,  30  FM    Small Missile Range [Gate]
(6) Oct. 6ORX-1-825,  30   FM    Small Missile Range [Gate]
(7) Nov. 23      ORX-1-830,  30  FM    Oscura Gate (Red Canyon Hunt Area).
(8) Nov. 24,     ORX-1-835,  30  FM    Oscura Gate (Red Canyon Hunt Area).
(9) Dec. 14,     ORX-1-840,  30   FM    Stallion [Gate] Range
(10) Dec. 15,     ORX-1-845,   30  FM    Stallion [Gate] Range
(11) Dec. 27      ORX-1-721,   15  FM    Tularosa Gate, (Rhodes Canyon Hunt

Area). Youth Hunt, must provide hunter education certification number on application.
(12) Dec. 28,     ORX-1-850,   30  FM    Tularosa Gate (Rhodes Canyon Hunt

Area).
(13) Dec. 29,     ORX-1-400,   24  ES     Tularosa Gate (Rhodes Canyon Hunt

Area).
(14) Dec. 29,     ORX-1-600,     6  NT Tularosa Gate (Rhodes Canyon Hunt

Area).
(15) Jan. 11,2003  ORX-1-405,   24  ES     Small Missile Range [Gate]
(16) Jan. 11,2003  ORX-1-605,     6  NT Small Missile Range [Gate]
(17) Jan. 12,2003  ORX-1-410,   24  ES     Small Missile Range [Gate]
(18) Jan. 12,2003  ORX-1-610,     6  NT Small Missile Range [Gate]
(19) Jan. 25,2003  ORX-1-415,   24  ES    Oscura Gate (Red Canyon Hunt Area).
(20) Jan. 25,2003  ORX-1-615,     6  NT Oscura Gate (Red Canyon Hunt Area).
(21) Jan. 26,2003  ORX-1-420,   24  ES    Oscura Gate (Red Canyon Hunt Area).
(22) Jan. 26,2003  ORX-1-620,     6  NT Oscura Gate (Red Canyon Hunt Area).
(23) Jan. 31,2003  ORX-1-425,    24 ES    Stallion Range  [Gate]
(24) Jan. 31,2003  ORX-1-625,     6  NT Stallion Range [Gate]
(25) Feb. 1,2003   ORX-1-430,    24 ES     Stallion Range [Gate]
(26) Feb. 1,2003   ORX-1-630,  6 NT Stallion Range [Gate]
(27) Feb. 2,2003   ORX-1-435,    24 ES     Stallion Range  [Gate]
(28) Feb. 2,2003   ORX-1-635,  6 NT Stallion Range [Gate]
(29) Feb. 15,2003     ORX-1-440,    24  ES     Tularosa Gate (Rhodes Canyon Hunt

Area).
(30) Feb. 15,2003     ORX-1-640,  6  NT Tularosa Gate (Rhodes Canyon Hunt

Area).
(31) Feb. 16,2003     ORX-1-445,    24  ES     Tularosa Gate (Rhodes Canyon Hunt

Area).
(32) Feb. 16,2003     ORX-1-645,  6  NT Tularosa Gate (Rhodes Canyon Hunt

Area).
(33) Feb. 28,2003     ORX-1-450,    24  ES     Stallion Range [Gate]
(34) Feb. 28,2003     ORX-1-650,  6  NT Stallion Range [Gate]
(35) Mar. 1,2003  ORX-1-455,    24 ES  Stallion Range [Gate]
(36) Mar. 1,2003  ORX-1-655,  6 NT Stallion Range [Gate]
(37) Mar. 2,2003  ORX-1-460,    24 ES  Stallion Range [Gate]
(38) Mar. 2,2003  ORX-1-660,  6 NT Stallion Range [Gate]
(39) Mar. 15,2003    ORX-1-465,    24 ES  Tularosa Gate (Rhodes Canyon Hunt

Area).
(40) Mar. 15,2003    ORX-1-665,  6 NT Tularosa Gate (Rhodes Canyon Hunt

Area).
(41) Mar. 16,2003    ORX-1-470,    24 ES  Tularosa Gate (Rhodes Canyon Hunt
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Area).
(42) Mar. 16,2003    ORX-1-670,  6 NT Tularosa Gate (Rhodes Canyon Hunt Area).
B. [RESERVED].
C. Oryx Incentive Authorizations.
(1) Distribution.  Five (5) oryx incentive authorizations will be distributed through a drawing that will include all prior year deer

and elk hunters forwarding their harvest survey forms to the Department or its designated agent by the published deadline.
(2) Authorizations to purchase the license may be used either by the applicant or any individual of the selected applicant’s choice

through sale, barter, or gift. 
(3) Oryx incentive hunts shall be any one (1) regular established oryx season (non-depredation) of the hunters choice.  Bag limit

shall be Either Sex with the legal weapon and hunt area that of the selected hunt. 
D. The Director, at his discretion, may adjust the number of oryx licenses and hunt dates on White Sands Missile Range

pending negotiations with White Sands Missile Range officials.  Hunt dates may extend into future hunting seasons.
[4-1-95; R 3-14-98; Re-pr, 3-15-99; N, 12-31-99, A, 12-31-99; 19.31.8.29 NMAC – Rn & A, 19 NMAC 31.8.29, 3-14-2001; A, 12-28-01;
A, 02-14-02]

NEW MEXICO 
DEPARTMENT OF GAME

AND FISH

This is an Amendment to 19.30.3 NMAC,
Section 8.  This regulation was also
renumbered and reformatted to comply
with current NMAC requirements.

19.30.3.8 OPEN MEETINGS:
A. Reasonable Notice:

Reasonable notice shall be given, as here-
inafter provided, of all meetings defined as
a quorum of the State Game Commission
meeting for the purpose of discussing or
adopting any proposed regulation, rule or
resolution, or at which formal action will
occur. 

(1) Annual meeting to determine
reasonable notice:  The annual meeting to
determine what is reasonable notice for
meetings, as required by Section 10-15-1D,
shall be held at the first Commission meet-
ing each year. At that meeting, the
Commission shall take action either to con-
tinue or amend its existing practice as con-
tained herein.

(2) Notice of each regularly
scheduled meeting and meetings at which
rule makings may occur:  At least 10 days in
advance of each regularly scheduled meet-
ing, notice will be sent to the major news-
papers, radio stations, wire services and tel-
evision stations in the state.  These notices
shall contain the date, time, and place of the
meeting and information on how a copy of
the agenda may be obtained.  The notices
shall specify both the open and closed por-
tions of the meeting pursuant to Section 10-
15-1 of the “Open Meetings Act.” 

(3) Notice of each special meet-
ing:  At least three days in advance of each
special meeting, notice will be sent to the
major newspapers, radio stations, wire serv-
ices and television stations in the state.
These notices shall contain the date, time,
and place of the meeting and information on
how a copy of the agenda may be obtained.
The notices shall specify both the open and
closed portions of the meeting pursuant to

Section 10-15-1 of the “Open Meetings
Act.” 

(4) Notice of emergency meet-
ings:  Notwithstanding any other provision
of this regulation, the Chairman of the State
Game Commission may call on the
Commission to consider any unforeseen
and urgent matter that demands immediate
Commission action. Notice in such emer-
gency shall be given at least 24 hours in
advance of such meeting and shall be by
telephone to the Associated Press and, if
time permits, via news release faxed or
hand delivered to at least one daily newspa-
per of general circulation in the state. 

(5) Telephone participation:
Commissioners may choose to participate
in properly noticed emergency meetings of
the State Game Commission [during the
legislative session to discuss legislative
matters] by telephone or other similar com-
munications equipment, but only when
attendance in person is difficult or impossi-
ble. Each commissioner participating by
telephone or other similar equipment must
be identified when speaking, all commis-
sioners must be able to hear each other at
the same time and hear any speaker, and
members of the public attending the meet-
ing must be able to hear any commissioner. 

B. Correspondence with
Interested Parties: Prior to each regularly
scheduled meeting, correspondence
announcing the date, time, and place of the
meeting, information on how a copy of the
agenda may be obtained, and specifying
both the open and closed portions of the
meeting, shall be sent to agencies, organiza-
tions, groups, or individuals who have
requested such notice. 

C. Agenda Availability
and Changes:

(1) Agenda availability:  the agen-
da for each meeting will be made available
to the public from the Office of the Director,
New Mexico Department of Game and
Fish, P.O. Box 25112, Santa Fe, New
Mexico 87504 at least 24 hours in advance
of each meeting.

(2) The proposed agenda for any
meeting is subject to change as deemed nec-

essary by the Chairman of the State Game
Commission.  However, such changes may
not be made less than 24 hours in advance
of any meeting, and the final agenda, incor-
porating any such changes, will be made
available to the public at least 24 hours in
advance of the meeting from the Office of
the Director.
[12-17-75, 9-3-82, 12-3-87, 3-5-91, 8-15-
95, 3-15-99, 2-14-00; 19.30.3.8 NMAC –
Rn & A, 19 NMAC 30.3.8, 2-14-02]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.1.5 NMAC
and 15.1.1.9 NMAC.

15.1.1.5 EFFECTIVE DATE:
September 15, 1998, unless a later date is
cited at the end of a section [or paragraph].

15.1.1.9 PROCUREMENT BY
THE BOARD OF PERSONAL PROP-
ERTY VALUED IN EXCESS OF
TWENTY THOUSAND DOLLARS
($20,000): Pursuant to Section 60-2E-
8(C)(17) of the Gaming Control Act, all
procurement by the Board of personal prop-
erty valued in excess of twenty thousand
dollars ($20,000) shall be made pursuant to
General Services Department Regulations
and published guidelines and the
Procurement Code.  Such procurement is
also subject to the following:  

A. Board Approval:  All
procurement approvals, awards and/or final
decisions for personal property valued in
excess of twenty thousand dollars ($20,000)
shall be made at duly-noticed open meet-
ings of the Board unless the Board, at a
duly-noticed open meeting, delegates [the]
approval authority to the Executive
Director. 

B. Background Checks
Required of Some Contractors:  All contrac-
tors that have  ties to current or likely gam-
ing interests in New Mexico, including but
not limited to, significant contractual rela-
tionships, ownership, parent-subsidiary
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relationships, holding company relation-
ships, employment, and/or controlling inter-
ests shall be required, upon submission of a
proposal, bid, or quote to furnish personal
property in excess of twenty thousand dol-
lars ($20,000) in response to a procurement
request or invitation by the Board, to submit
to a background investigation including the
completion of all required information on
forms and/or complete responses to written
and oral questions provided by the
Department of Public Safety and/or the
Board.  At the Board’s discretion, contrac-
tors covered by this subsection will not
receive an award or final approval from the
Board, or may be granted a conditional
award or approval, until the background
investigation is completed and the Board is
satisfied that the contractor has the requisite
moral character, financial and technical
competency, and lack of criminal record
necessary to meet the Board’s procurement
needs consistent with the Gaming Control
Act and the public interest.  The Board, in
its discretion, may require any other con-
tractors not tied to gaming interests and who
propose to furnish personal property in
excess of twenty thousand dollars ($20,000)
to submit to background investigations.  

C. Refusal to Submit to
Background Investigation Constitutes
Automatic Disqualification:  Any contractor
that refuses to submit to a background
check as provided in [s]Subsection B of
15.1.1.9[(B)] NMAC shall be automatically
disqualified.

Mexico Gaming Control Act.
B. “auxiliary member”

means an individual who has qualified as an
auxiliary member in accordance with the
national and local charter, articles of incor-
poration, bylaws, or rules of an official aux-
iliary that is organized in accordance with
the bylaws and regulations of a nonprofit
organization gaming operator licensee or
applicant and in accordance with federal
Internal Revenue Code section 501(c)(19)
or (23) and applicable regulations; “auxil-
iary member” does not include any other
person or membership class whose partici-
pation in gaming activity would create tax-
able gaming income for the licensee or
would threaten the licensee’s tax exempt
status.  

C. “component” means a
part of a gaming machine that is necessary
for the proper operation and essential func-
tion of the gaming machine, including but
not limited to a hopper, coin acceptor,
microprocessor and related circuitry, pro-
grammed EPROM, bill acceptor, progres-
sive system, monitoring system, [and]
meter; and any other parts the Board deter-
mines are components; a component is nec-
essary for the proper operation and essential
function of a gaming machine if it affects,
directly or indirectly, the gaming machine’s
operation, game outcome, security, record-
keeping, or communication with the central
monitoring system; parts such as light
bulbs, buttons, wires, decorative glass,
fuses, batteries, handles, springs, brackets,
and locks are not components.

D. “control,” when used
as a noun, means the possession, direct or
indirect, of the power to direct or cause the
direction of the management and policies of
a person or to exercise significant influence
over management and policies due to finan-
cial investment, assumption of debts or
expenses, or other monetary or non-mone-
tary considerations extended to the appli-
cant or licensee; when used as a verb, “con-
trol” means to exert, directly or indirectly,
such power, or to be in a position to exert
such power.

E. “key executive” means
an executive of a licensee or other person
having the power to exercise significant
influence over decisions concerning any
part of the licensed operations of the licens-
ee or whose annual base compensation
exceeds $75,000.

F. “licensed premises”
means the area of a structure, within the
gaming establishment, that is under the
direct control of a gaming operator licensee
and from which the licensee is authorized to
operate and permit the play of gaming
machines [; the licensed premises may con-
sist of no more than two non contiguous
areas of the same structure].

G. “majority interest”
means an ownership interest, whether direct
or indirect, of more than 50% in the licens-
ee.

H. “manage” means to
take charge of, direct, superintend, restrict,
regulate, administer, or oversee the opera-
tion of a gaming activity or other activity or
function.

I. “ m a n u f a c t u r e r ”
means a person who manufactures, fabri-
cates, assembles, produces, programs,
refurbishes, or makes modifications to any
gaming device for use or play in the State or
for sale, lease or distribution outside the
State from any location within the State.

J. “member” means an
individual who has qualified for and been
granted full membership in a nonprofit
organization by swearing in, approval vote
of the membership, or approval vote of a
designated committee pursuant to the non-
profit organization’s charter, articles of
incorporation, bylaws, or rules, and who is
in good standing.

K. “modification” means
a change or alteration in an approved gam-
ing machine that affects the manner or
mode of play or the percentage paid by the
gaming machine, including a change in con-
trol or graphics programs; “modification”
does not include a conversion from one
approved mode of play to another approved
mode of play, replacement of one game for
another approved game; replacement of one
component with another pre-approved com-
ponent, or the rebuilding of a previously
approved gaming machine with pre-
approved components.

L. “person” means a legal
entity or an individual.

M. “State” means the State
of New Mexico.

N. “this title” means Title
15, Chapter 1 of the State Administrative
Code.  

15.1.5.10 A P P L I C AT I O N S ,
STATEMENTS, AND NOTICES—
FORM AND GENERAL REQUIRE-
MENTS: 

A. Every application,
statement, and notice required to be filed
under the Act or this rule must be submitted
on forms supplied or approved by the board
and must contain such information and doc-
uments as specified. 

B. The applicant must file
with the application all supplemental forms
provided by the board.  Such forms require
full disclosure of all details relative to the
applicant’s antecedents, immediate family,
habits and character, criminal record, busi-
ness activities, financial affairs and business
associates for the ten-year period immedi-
ately preceding the filing date of the appli-

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.5.5 NMAC,
15.1.5.6 NMAC, 15.1.5.7 NMAC,
15.1.5.10 NMAC, 15.1.5.11 NMAC,
15.1.5.13 NMAC, 15.1.5.15 NMAC,
15.1.5.16 NMAC, 15.1.5.17 NMAC,
15.1.5.21 NMAC, 15.1.5.22 NMAC,
15.1.5.23 NMAC, 15.1.5.24 NMAC, and
15.1.5.25 NMAC.

15.1.5.5 EFFECTIVE DATE:
November 30, 1998, unless a later date is
cited at the end of a section [or paragraph].

15.1.5.6 OBJECTIVE: This
rule [is intended to] establishes standards
and requirements for licensure, certifica-
tion, registration, renewal, finding of suit-
ability, and other approval under the
Gaming Control Act.  

15.1.5.7 D E F I N I T I O N S :
Unless otherwise defined below, terms used
in this rule have the same meanings as set
forth in the Gaming Control Act:  

A. “Act” means the New
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cation.  
C. Upon request of the

board, the applicant must further supple-
ment any information provided in the appli-
cation. The applicant must provide all
requested documents, records, supporting
data, and other information within the time
period specified in the request, or if no time
is specified, within 30 days of the date of
the request.  If the applicant fails to provide
the requested information within the
required time period as set forth in the
request or this rule, the board may deny the
application unless good cause is shown.  

D. An applicant must sub-
mit evidence satisfactory to the board that
the applicant is sufficiently capitalized to
conduct the business proposed in the appli-
cation.  In determining whether an applicant
is sufficiently capitalized, the board will
consider such things as the applicant’s
annual financial statements and federal tax
returns for the preceding three years,
whether the applicant has adequate financ-
ing available to pay all current obligations,
and whether the applicant is likely to be
able to adequately cover all existing and
foreseeable obligations in the future.  

E. All information
required to be included in an application
must be true and complete as of the date of
board action sought by the applicant.  If
there is any change in the information con-
tained in the application, the applicant must
file a written amendment in accordance
with this rule. 

F. The application and any
amendments must be sworn to or affirmed
by the applicant before a notary public.  If
any document is signed by an attorney for
the applicant, the signature must certify that
the attorney has read the document and that,
to the best of the attorney’s knowledge,
information and belief, based on diligent
inquiry, the contents of the documents sup-
plied are true. 

G. The applicant must
cooperate fully with the board and any
agent of the board with respect to back-
ground investigation of the applicant,
including, upon request, making available
any and all of its books and records for
inspection. The board will examine the
background, personal history, financial
associations, character, record and reputa-
tion of the applicant, including an applicant
seeking a finding of suitability, to the extent
the board determines is necessary to evalu-
ate the qualifications and suitability of the
applicant.  

H. The board will auto-
matically deny the application of any appli-
cant that refuses to submit to a background
investigation as required pursuant to the Act
and this rule.  

I. Neither the State, the

board, any agency with which the board
contracts to conduct background investiga-
tions, or the employees of any of the fore-
going, may be held liable for any inaccurate
information obtained through such an
investigation.  

[J. The board may, in its
discretion, obtain information from an
applicant on a preliminary application form
provided or approved by the board.  No
license will be issued based solely on infor-
mation provided in a preliminary applica-
tion, and an applicant who submits a pre-
liminary application will be required to file
a full application with the board.  However,
the applicant will not be required to submit
any information that duplicates information
previously submitted by the applicant in
connection with its preliminary applica-
tion.]

15.1.5.11 SEPARATE APPLI-
CATIONS REQUIRED; HOLDING OF
MULTIPLE LICENSE TYPES PRO-
HIBITED:

A. A licensee may not be
issued more than one type of license.  A
licensee may not own a majority interest in,
manage, or otherwise control a holder of
another type of license issued pursuant to
the provisions of the Act.  

B. No affiliate or affiliated
company may hold any type of license
except the type held by the affiliated licens-
ee unless the affiliate or affiliated company
does not own a majority interest in, manage,
or otherwise control the affiliated licensee
and the board determines that such licensure
will not unduly impair competition in the
State gaming industry or otherwise be con-
trary to the public health, safety, morals, or
general welfare.  

C. [In the event an appli-
cant or affiliate submits applications for
more than one type of license, the board will
accept for processing the application
received first and will return any applica-
tions for a different type of license to the
applicant or affiliate unless the first applica-
tion has been withdrawn.

D. ] This rule is not intend-
ed to prohibit a gaming operator licensee
from obtaining licensure of its gaming
machines as required by the Act and this
rule or from transferring or disposing of a
gaming machine in accordance with this
title.

15.1.5.13 SPECIAL REQUIRE-
MENTS FOR RACETRACK GAMING
OPERATIOR LICENSE APPLICANTS

A. To qualify to hold and
operate a gaming operator’s license, a race-
track must be licensed by the State Racing
Commission pursuant to the Horse Racing
Act to conduct live horse races or simulcast

races.  
B. The applicant must sub-

mit to the board [, the initial application] a
copy of the applicant’s current license from
the Horse Racing Commission to conduct
pari-mutuel wagering, its current simulcast
license, and its schedule of live race days
[and live races] during its licensed race
meets for the [1997 and 1998] current cal-
endar year[s].  Thereafter, a licensee must
submit to the board, within ten (10) days of
issuance by the State Horse Racing
Commission, a copy of the licensee’s cur-
rent license to conduct pari-mutuel wager-
ing, its current simulcast license, and its
schedule of live race days during its
licensed race meets for the current calendar
year. [Renewal applications must be
accompanied by schedules of live reace
days and live races for the calendar years
specified in the renewal application.]

C. Racetrack gaming oper-
ator licensees may permit the operation of
gaming machines on their premises only on
days when the racetrack is conducting live
horse races or simulcasting horse race
meets.  The gaming machines may be
played for a daily period not to exceed
twelve hours at the licensee’s discretion.
“Daily period” means the 24-hour period
beginning at 12:01 a.m. and ending at 12:00
midnight.

15.1.5.15 C O M P U L S I V E
GAMBLING ASSISTANCE PLAN:

A. An applicant for a gam-
ing operator’s license must submit with the
application a plan for assisting in the pre-
vention, education, and treatment of com-
pulsive gambling.  The plan must include all
information required in 15.1.18 NMAC. 

B. No gaming operator’s
application will be approved unless the
board first approves the applicant’s compul-
sive gambling assistance plan. 

C. Failure to implement
the compulsive gambling assistance plan or
to satisfactorily maintain and administer the
plan once implemented will be grounds for
suspension or revocation of the gaming
operator’s license, assessment of a fine, or
both.   

D. The board will establish
minimum standards for the content, struc-
ture and implementation of, and periodic
reporting requirements on, the [a] compul-
sive gambling assistance plan. 

15.1.5.16 APPLICATION FOR
FINDING OF SUITABILITY; CERTIFI-
CATION:

A. [The Act requires or
permits the board to require that certain per-
sons who are directly or indirectly involved
with licensees be found suitable to hold a
gaming operator’s license as long as that
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involvement continues.] The public interest
requires that all key executives of an appli-
cant or licensee obtain findings of suitabili-
ty.

B. Pursuant to the Act, this
rule constitutes a request and requirement
by the Board that each key executive
employed by a licensee submit an applica-
tion of finding of suitability within 30 days
of the first day of employment as a key
executive.

C. The following persons
are, or may be, subject to that requirement:

(1) any person who furnishes
services or property to a gaming operator
licensee under an agreement pursuant to
which the person receives compensation
based on earnings, profits or receipts from
gaming; 

(2) any person who does business
on the gaming establishment; 

(3) any person who provides
goods or services to a gaming operator
licensee for compensation that the board
finds grossly disproportionate to the value
of the goods or services;

(4) an officer, director, equity
security holder of 5% or more, partner, gen-
eral partner, limited partner, trustee or ben-
eficiary of a company licensee or company
applicant;

(5) the key executives of a com-
pany licensee or company applicant [, if
requested by the board]; 

(6) if the applicant or licensee is
or will be a subsidiary, the holder of 5% or
more of the equity security of a holding
company or intermediary company that is
not a publicly traded corporation;

(7) an officer, director, or key
executive of a holding company, intermedi-
ary company or publicly traded corporation
that is or is to become actively and directly
engaged in the administration or supervi-
sion of, or any other significant involve-
ment with, the activities of a subsidiary
licensee or applicant;

(8) each person who, individually
or with others, acquires, directly or indirect-
ly, beneficial ownership of 5% or more of
any voting securities in a publicly traded
corporation registered with the board if the
board determines that the acquisition would
otherwise be inconsistent with the policy of
the State; 

(9) each person who, individually
or with others, acquires, directly or indirect-
ly, beneficial ownership of 10% or more of
any class of voting securities in a publicly
traded corporation certified by the board;

(10) the following members of a
nonprofit organization gaming operator
applicant or licensee:  (a) the president or
commander; (b) officers with check-writing
authority or other financial responsibility;
(c) board members; (d) key executives, such

as the gaming manager and the officers,
employees, volunteers and other persons
designated by the nonprofit organization as
key executives; and (e) any person who has
access to the internal structure or software
of any gaming machine or associated equip-
ment; and

(11) any other person as deemed
necessary by the board to protect the public
health, safety, morals and general welfare.

[B]D. A finding of suitability
relates only to the involvement specified in
the application. [An applicant]  A key exec-
utive will be required to seek a new deter-
mination from the board within 30 days if
there is any change in the nature of the
involvement from that for which the [appli-
cant] key executive was previously found
suitable by the board.    

[C]E. The board may waive
the requirement for finding of suitability of
a institutional investor unless the board
determines that public policy requires that
the institutional investor apply for such a
finding.

[D]F. A beneficial owner of
an equity interest required to apply for a
finding of suitability pursuant to para-
graph[s]  8 of Subsection A of 15.1.5.16
[(A)(8)] NMAC or paragraph 9 of
Subsection A of 15.1.5.16 [(A)(9)] NMAC
above may be deemed suitable by the board
if the person has been found suitable by a
gaming regulatory authority in another
jurisdiction and provided the board finds
that the other jurisdiction has conducted a
thorough investigation that is comparable to
investigations conducted by the board to
determine suitability. 

[E]G. In making a determina-
tion of suitability for any other person that
applies for a finding of suitability pursuant
to this section, the board may consider, to
the extent deemed appropriate by the board,
the contents of a finding of suitability issued
for that person by a gaming regulatory
authority in another jurisdiction or by
another state or federal licensing authority. 

[F]H. The board may deny,
revoke, suspend, limit, or restrict any find-
ing of suitability or application for such
finding on the same grounds as it may take
such action with respect to other licenses
and licensees.  The board also may take
such action on the grounds that the person
found suitable is associated with, controls,
or is controlled by, an unsuitable person. 

[G]I. Upon final determina-
tion by the board of the applicant’s suitabil-
ity, the board will issue a certification of
such finding to the applicant.  

[H]J. A person seeking a
finding of suitability as a key executive of a
nonprofit gaming operator applicant or
licensee is not required to be a member of
the nonprofit organization.  The key execu-

tive may provide services to the nonprofit
gaming operator licensee on a paid or vol-
unteer basis.

K. An applicant for a gam-
ing license or a licensee is responsible for
ensuring that key person applications are
filed in accordance with the Act and this
rule.   The Board may delay approval of or
deny an application for a gaming license on
the grounds that a key executive application
has not been submitted.

L. No person may be
employed as a key executive who has failed
to file an application for finding of suitabil-
ity as required by this rule.  A licensee will
be subject to disciplinary action, including
suspension or revocation of the license,
imposition of a fine, or both, if the licensee
fails to ensure that the key executive has
made the required application or employs as
a key executive anyone who is required to
file an application for finding of suitability
but has failed to do so.

15.1.5.17 APPLICATION FOR
WORK PERMIT:

A. Application for a work
permit must be made, processed, and deter-
mined in the same manner as set forth in the
Act or this rule for other applications.  No
person may be employed as a gaming
employee unless the board has first
approved the application for such a permit. 

B. The applicant must sub-
mit his or her fingerprints in duplicate on
fingerprint cards and his or her photograph
in duplicate.  The fingerprints will not be
accepted unless the fingerprints were taken
under the supervision of, and certified by, a
State Police officer, a county sheriff, munic-
ipal chief of police, or sworn peace officer,
or, upon board approval, another entity pro-
viding the services of a certified identifica-
tion technician.  The photographs must be
no smaller than 2” x 3” and must be satis-
factory to the board.  The photographs also
must have been taken no earlier than three
months before the date the application for
work permit was filed.  

C. In addition to grounds
for denial of an application described in the
Act and this rule, the board may deny the
application if the applicant has had a work
permit revoked in any jurisdiction or has
committed any act that is grounds for revo-
cation of a work permit under the Act or this
rule. 

D. A work permit issued to
a gaming employee must identify the man-
ufacturer’s, distributor’s, or gaming opera-
tor’s license under which the permit is
issued and must have clearly imprinted on
the permit a statement that the permit is
valid for gaming purposes. 

E. A work permit issued
by the board is not an endorsement or clear-
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ance by the board, but is merely verification
that the individual has furnished his or her
fingerprints and photograph to the board as
required by this rule. 

F. A work permit expires
unless renewed in accordance with this title
or if the employee is not employed as a
gaming employee for more than 90 days.  

G. A work permit is prop-
erty of the State.  Any gaming employee
whose employment is terminated for any
reason must surrender his or her work per-
mit to the board upon termination. 

H. Any otherwise quali-
fied person may obtain a work permit to
work as a gaming employee for a nonprofit
gaming operator licensee and is not required
to be a member of the nonprofit organiza-
tion.  A person holding a work permit may
provide services to the nonprofit gaming
operator licensee on a paid or volunteer
basis.

I. The holder of a work
permit must submit an application for a new
work permit if the employee changes
employers and the new employer is an
applicant or licensee of the board.  The
employee may not begin working for the
new employer until the employee has
obtained a new work permit.

15.1.5.21 A P P L I C A T I O N
FEES:

A. The applicant must pay,
in the amount and manner prescribed by this
rule, all license fees and fees and costs
incurred in connection with the processing
and investigation of any application submit-
ted to the board. 

B. Applicants must submit
the following nonrefundable fees with an
application for licensure or other approval:

(1) manufacturer’s license,
$10,000; 

(2) distributor’s license, $5,000; 
(3) gaming operator’s license for

racetrack, $25,000; 
(4) gaming operator’s license for

nonprofit organization, $100; 
(5) approval of application to

install pre-approved modification to a
licensed gaming machine filed by gaming
operator licensee, $25; 

(6) gaming machine license, $100
per machine;

(7) work permit, $25;
(8) certification of finding of suit-

ability, $25 for each person requiring inves-
tigation; and

(9) approval of amended gaming
operator license, $50 for amended license
due to addition or deletion of five or fewer
machines; $250 for all other amended
licenses. 

C. In addition to any non-
refundable license or approval fee paid, the

applicant must pay all supplementary inves-
tigative fees and costs, as follows: 

(1) an applicant for a manufac-
turer’s license, distributor’s license, or gam-
ing operator’s license for a racetrack must
pay, in advance, an amount equal to the
license fee as a deposit on fees and costs of
the investigation.  Upon completion of the
investigation and determination of the actu-
al fees and costs, the board will refund over-
payments or charge the applicant for under-
payments in an amount sufficient to reim-
burse the board for actual fees and costs;

(2) all other applicants must reim-
burse the board in an amount sufficient to
cover actual fees and costs of the investiga-
tion upon completion of the investigation;
and 

(3) all applicants must fully reim-
burse the board within 30 days of receipt of
notice of actual fees and costs incurred by
the board for any underpayment or other
amount owed by the applicant. 

D. Investigative fees are
charged at the rate of $50 per hour for each
hour spent by investigators of the board or
the board’s agents in conducting an investi-
gation.  In addition to fees, costs to be paid
by the applicant include transportation,
lodging, meals, and other expenses associ-
ated with traveling, which expenses will be
reimbursed based on State mileage and per
diem rules, and office expenses, document
copying costs, and other reasonable expens-
es incurred.  Checks must be made payable
to the New Mexico Gaming Control Board. 

E. In addition to any non-
refundable application and supplementary
investigation fees and costs, licensed manu-
facturers and distributors must pay a gam-
ing device inspection fee in an amount not
to exceed the actual cost of the inspection.
The manufacturer or distributor must pay
the estimated cost of the inspection in
advance.  Upon completion of the inspec-
tion and determination of the actual cost,
the board will refund overpayments or
charge the manufacturer or distributor for
underpayments in an amount sufficient to
reimburse the board for the actual cost.  The
manufacturer or distributor must fully reim-
burse the board within 30 days of receipt of
notice of underpayment.  Lab fees are
charged at the rate of $50 per hour for each
hour spent by the board’s technical person-
nel to inspect or test a gaming device.

F. The board [will not]
may refuse to take final action on any appli-
cation unless all license, approval, and
investigation fees and costs have been paid
in full.  The board may deny the application
if the applicant refuses or fails to pay all
such fees and costs.  In addition to any other
limitations on reapplication, the applicant
will be debarred from filing any other appli-
cation with the board until all such fees and

costs are paid in full.
G. If the board determines

at any time during the application process
that the applicant is not qualified, or cannot
qualify, to hold the license or other approval
sought, the board will notify the applicant,
in writing.  The board will discontinue
investigation and processing of the applica-
tion and will issue a final, written order
denying the application.  

H. The maximum fee for
processing any application will not exceed
$100,000, regardless of actual costs of sup-
plemental investigations.  

I. The board may contract
with any State Board or agency to conduct
any investigation required or permitted to
be conducted under the Act or board regula-
tions, as determined necessary by the board.  

J. Neither the license or
approval fees nor any other fees or costs
arising in connection with the application or
investigation [are] will be refund[able] ed or
waived on the grounds that the [board
denied the] application was denied or with-
drawn or that processing was otherwise ter-
minated.

15.1.5.22 DISCLOSURE OF
GAMING CONTRACTS:

A. An applicant or a
licensee must submit to the board copies of
all written gaming contracts and summaries
of all oral gaming contracts under which the
contractor may receive, directly or indirect-
ly, any compensation based on earnings,
profits, receipts, or net take from gaming in
the State.  The board may review the con-
tracts and require the applicant or licensee
to modify the gaming contracts to conform
to the provisions of the Act or this title.
Failure to modify the contracts as required
by the board will be grounds for denial of
the application or for other action against
the licensee.  

B. Every person who is a
party to any such contract with an applicant
or a licensee must provide any information
requested by the board, including filing an
application for finding of suitability, if
requested by the board.  Such information
may include, but not be limited to, financial
history, financial holdings, real and person-
al property ownership, interests in other
companies, criminal history, personal histo-
ry and associations, character, reputation,
and all other information requested by the
board. 

C. Failure to provide the
information requested constitutes sufficient
grounds for the board to deny the applica-
tion or to require termination of the appli-
cant’s or licensee’s gaming contract with
any person who failed to provide the
requested information.
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15.1.5.23 CONDITIONS OF
APPROVAL OF APPLICATION: The
approval of any application or renewal of
licensure is subject to the following condi-
tions and constitutes the following agree-
ments by the licensee:

A. The licensee will at all
times make its gaming establishment or
business premises available for inspection
by the board or its authorized representa-
tives, with or without prior announcement. 

B. The licensee consents
to the examination of all accounts, bank
accounts, and records of, or under the con-
trol of, the licensee, an affiliate, or any enti-
ty in which the licensee has a direct or indi-
rect controlling interest.  Upon request of
the board or its authorized representative,
the licensee must authorize all third parties
in possession or control of the requested
documents to allow the board or representa-
tive to examine such documents.

C. The licensee accepts all
risks of adverse public notice, embarrass-
ment, criticism, damages, or financial loss
that may result from any disclosure or pub-
lication of material or information supplied
to the agency in connection with any appli-
cation to the board.  

D. With respect to new
license applications, the licensee will com-
mence the activity approved by the board
within 90 days after the date of approval by
the board on the application.  Failure to
commence the approved activity voids the
board’s approval, and the licensee must file
a new application. The board, in its discre-
tion, may waive the requirements of a new
application.  The licensee must make writ-
ten application for waiver to the board with-
in 30 days of the date the board’s action on
the original application becomes void.

E. The licensee will be
responsible for all registration, taxation, and
licensing imposed by the Act or other State
law upon the license, gaming machine, or
associated equipment. Nothing in this sub-
section shall be construed as authorizing the
imposition of any license fee or tax in con-
travention of Section 60-2E-39 of the Act.

15.1.5.24 GROUNDS FOR
DENIAL OF APPLICATION; CONDI-
TIONAL LICENSES:

A. The board may deny an
application on any grounds deemed reason-
able by the board.  Without limiting the
foregoing, the board may deny the applica-
tion on any of the following grounds:

(1) evidence of an untrue or mis-
leading statement of material fact, or willful
omission of any material fact, in any appli-
cation, statement, or notice filed with the
board or made in connection with any
investigation, including the background
investigation;

(2) conviction of any crime in any
jurisdiction;

(3) conviction of any gambling
offense in any jurisdiction;

(4) entry of a civil judgment
against the applicant that is based, in whole
or in part, on conduct that allegedly consti-
tuted a crime;

(5) direct or indirect association
with persons or businesses of known crimi-
nal background or persons of disreputable
character that may adversely affect the gen-
eral credibility, security, integrity, honesty,
fairness or reputation of the proposed activ-
ity;

(6) any aspect of the applicant’s
past conduct, character, or behavior that the
board determines would adversely affect the
credibility, security, integrity, honesty, fair-
ness or reputation of the proposed activity;

(7) failure of the applicant or its
employees to demonstrate adequate busi-
ness ability and experience to establish,
operate, and maintain the business for the
type of activity for which application is
made;

(8) failure to demonstrate ade-
quate financing for the operation proposed
in the application; 

(9) failure to satisfy any require-
ment for application or to timely respond to
any request by the board for additional
information; [or]

(10) permanent suspension, revo-
cation, denial or other limiting action on
any gaming license issued by any jurisdic-
tion; or

(11) approval of the application
would otherwise be contrary to New
Mexico law or public policy.

B. The board may issue a
license subject to conditions deemed appro-
priate by the board.  Such conditions may
include the imposition of a probationary
period, specific limitations on gaming activ-
ities permitted under the license, adminis-
trative fines, or such other terms as the
board requires.

15.1.5.25 RESTRICTION ON
REAPPLICATION [AFTER DENIAL]: 
Any applicant whose application has been
denied or whose license has been perma-
nently suspended, revoked, or subjected to
other limiting action in any jurisdiction may
not reapply for licensing or approval by the
board at any time. 

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.6.5 NMAC,
15.1.6.6 NMAC, 15.1.6.7 NMAC, 15.1.6.9
NMAC and 15.1.6.10.

15.1.6.5 EFFECTIVE DATE:
November 30, 1998, unless a later date is
cited at the end of a section [or paragraph]. 

15.1.6.6 OBJECTIVE: This
rule [is intended to] establishes standards
and requirements for premises licensed for
the conduct of gaming under the Gaming
Control Act.  

15.1.6.7 D E F I N I T I O N S :
Unless otherwise defined below, terms used
in this rule have the same meanings as set
forth in the Gaming Control Act.

A. “Act” means the New
Mexico Gaming Control Act.

B. “ATM” means a
machine used for banking services, includ-
ing withdrawals and deposits, balance
inquiries, transfers, and other services;
“ATM” includes credit card cash advance
machines and other devices activated by
debit or credit cards.

C. “licensed premises”
means the area of a structure, within the
gaming establishment, that is under the
direct control of a gaming operator licensee
and from which the licensee is authorized to
operate and permit the play of gaming
machines [; the licensed premises may con-
sist of no more than two non-contiguous
areas of the same structure]. 

15.1.6.9 AREA OF
LICENSED PREMISES; RESTRIC-
TIONS:

A. [The licensed premises
may consist of no more than two non-con-
tiguous areas.] 

[B. ]The area approved as
the licensed premises must be clearly
marked.  No gaming shall be permitted out-
side of the licensed premises.  All gaming
devices must be located within the licensed
premises and such other locations for the
storage, display, repair and maintenance of
the gaming devices as may be approved in
advance by the board. 

[C]B. No license will be
issued for any premises under construction. 

[D]C. No building may con-
tain, and no area may constitute, a licensed
premises for more than one licensee. 

[E]D. No area that is a prem-
ises licensed under the New Mexico Liquor
Control Act may be designated as a licensed
premises under the Act unless the area in
which gaming is to be conducted is physi-
cally separated by a permanent physical
structure from the area in which alcoholic
beverages are sold, served, delivered, or
consumed.  Alcoholic beverages may not be
sold, served, delivered, or consumed on the
licensed premises.  

15.1.6.10 OWNERSHIP OF PREMISES:
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A. Any applicant or licens-

ee who leases all or part of the licensed
premises or proposed licensed premises
must furnish the following information to
the board within 30 days of the effective
date of the lease:

(1)     name, address, and brief
statement of the nature of business of the
lessor of the premises;

(2)     brief description of the
material terms of the lease; 

(3)     copy of all documents by
which the applicant has a right to possess
the premises, including the lease;

(4)     statement describing any
business relationships between the licensee
or applicant and the lessor other than the
lease; and

(5)     any other information
required by the board.

B. Every person who is a
party to any lease with an applicant or a
licensee must provide any information
requested by the board.  Such information
may include, but not be limited to, financial
history, financial holdings, real and person-
al property ownership, interests in other
companies, criminal history, personal histo-
ry and associations, character, and reputa-
tion [, and all other information requested
by the board]. 

C. Failure to provide the
information requested constitutes sufficient
grounds for the board to deny the applica-
tion or to require termination of the appli-
cant’s or licensee’s lease with any person
who failed to provide the requested infor-
mation.

D. If the applicant or
licensee owns all or part of the premises on
which gaming is proposed to be conducted,
the applicant or licensee must fully disclose
to the board complete information about the
interest held by any other person, including
an interest held under any mortgage, deed
of trust, bonds, or any other instrument, and
all other information required by the board. 

E. The licensee must fur-
nish to the board complete information per-
taining to any change in any premises lease
or any change of ownership of, or interest
in, the premises in which gaming is con-
ducted within 30 days after the effective
date of such change. [If the licensee is not a
party to the transaction by which ownership
of the premises changes, the licensee must
notify the board of such change immediate-
ly upon acquiring notice of the change or of
any proposed change of ownership.]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.11.5 NMAC.
This rule was also renumbered to comply
with NMAC requirements.

15.1.11.5 EFFECTIVE DATE:  December
31, 1998, unless a later date is cited at the
end of a section [or paragraph]. 

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.12.5 NMAC.
This rule was also renumbered to comply
with NMAC requirements.

15.1.12.5 EFFECTIVE DATE: December
31, 1998, unless a later date is cited at the
end of a section [or paragraph]. 

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.14.5 NMAC
and 15.1.14.19 NMAC.

15.1.14.5 EFFECTIVE DATE:
December 31, 1998, unless a later date is
cited at the end of a section [or paragraph].

15.1.14.19 EX PARTE COMMU-
NICATIONS:

A. No party or representa-
tive of any other person may communicate
off the record with the hearing examiner or
any board member except upon notice and
opportunity to all parties to participate.  

B. Neither the hearing
examiner nor any member of the board may
communicate off the record with any party
or representative of any party in connection
with any issue of fact or law related to a
proceeding under this rule except upon
notice and opportunity to all parties to com-
municate. 

C. Notwithstanding the
provisions of [s]Subsections A and B of
15.1.14.19[(A) and (B)] NMAC, a party
may submit information to the board in con-
fidence when such information is required
by law or the rules of the board or required
by a subpoena issued by the board to be
made or transmitted to the board.  However,
information ruled by the board as nonconfi-
dential or information described as noncon-
fidential in board rule Subsection B of
15.1.2.8[(B)] NMAC is subject to the prohi-
bition on ex parte communications.  

D. Notwithstanding the
provisions of [s]Subsections A and B of
15.1.14.19[(A) and (B)] NMAC, ex parte
communications are permitted, where cir-
cumstances require, for procedural or
administrative purposes or emergencies that
do not deal with substantive matters or
issues on the merits if the board member or
hearing examiner reasonably believes that
no party will gain an advantage as a result
of the ex parte communication.  

E. Upon receipt of a com-
munication knowingly made or caused to be

made by a party to a board member or hear-
ing examiner in violation of this section, the
board member or hearing officer may, to the
extent consistent with the interests of justice
and the policy of the underlying statutes,
require the party to show cause why its
claim or interest in the proceeding should
not be dismissed, denied, disregarded or
otherwise adversely affected on account of
the violation of this section. 

F. This section does not
preclude:

(1)     the hearing examiner or
any member of the board from consulting
with board counsel concerning any matter
before the board, except any matter relating
to a proceeding in which board counsel is
representing the State; or  

(2)     any party from confer-
ring with the hearing examiner or board
counsel concerning procedural matters that
do not involve issues of fact or law related
to the proceeding. 

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.15.5 NMAC
and 15.1.15.18 NMAC.

15.1.15.5 EFFECTIVE DATE: December
31, 1998, unless a later date is cited at the
end of a section [or paragraph].

15.1.15.18 EX PARTE COMMU-
NICATIONS:

A. No party or representa-
tive of any other person may communicate
off the record, orally or in writing, with the
hearing examiner or any board member
except upon notice and opportunity to all
parties to participate.  

B. Neither the hearing
examiner nor any member of the board may
communicate off the record, orally or in
writing, with any party or representative of
any party in connection with any issue of
fact or law related to a proceeding under
this rule except upon notice and opportuni-
ty to all parties to communicate.  

C. Notwithstanding the
provisions of [s]Subsections A and B of
15.1.15.18[(A) and (B)] NMAC, a party
may submit information to the board in con-
fidence when such information is required
by law or the rules of the board or required
by a subpoena issued by the board to be
made or transmitted to the board.  However,
information ruled by the board as nonconfi-
dential or information described as noncon-
fidential in [s]Subsection B of 15.1.2.8[(B)]
NMAC is subject to the prohibition on ex
parte communications.  

D. Notwithstanding the
provisions of paragraphs [s]Subsections A
and B of 15.1.15.18[(A) and (B)] NMAC,
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ex parte communications are permitted,
where circumstances require, for procedural
or administrative purposes or emergencies
that do not deal with substantive matters or
issues on the merits if the board member or
hearing examiner reasonably believes that
no party will gain an advantage as a result
of the ex parte communication.  

E. Upon receipt of a com-
munication knowingly made or caused to be
made by a party to a board member or hear-
ing examiner in violation of this section, the
board member or hearing officer may, to the
extent consistent with the interests of justice
and the policy of the underlying statutes,
require the party to show cause why its
claim or interest in the proceeding should
not be dismissed, denied, disregarded or
otherwise adversely affected on account of
the violation of this section.  

F. This section does not
preclude:

(1) the hearing examiner or any
member of the board from consulting with
board counsel concerning any matter before
the board, except any matter relating to a
proceeding in which board counsel is repre-
senting the State; or

(2) any party from conferring
with the hearing examiner or board counsel
concerning procedural matters that do not
involve issues of fact or law related to the
proceeding.  

(4) require a gaming operator
licensee not to pay an individual licensee
any remuneration for services or any prof-
its, income or accruals on his investment in
the licensed gaming establishment.

B. The board may issue an
emergency order only when the board
believes that:

(1) a licensee has willfully failed
to report, pay or truthfully account for and
pay any fee imposed by the provisions of
the Act or willfully attempted in any manner
to evade or defeat any fee or payment of a
fee;

(2) a licensee or gaming employ-
ee has cheated at a game; or

(3) the emergency order is neces-
sary for the immediate preservation of the
public peace, health, safety, morals, good
order or general welfare.

C. For purposes of
[s]Subsection B of 15.1.20.8[(B) above]
NMAC, failure to pay the gaming tax by the
fifteenth of the month following the month
in which the taxable event occurs consti-
tutes willful failure to pay the gaming tax.

15.1.20.12 NONPAYMENT OF
FEES; SUSPENSION OF GAMING
LICENSE AND DISABLING OF GAM-
ING MACHINES:

A. The board may suspend
a gaming operator’s license and disable
gaming machines due to nonpayment of a
fee owed by the gaming operator licensee.

B. If the overdue fee is the
gaming tax, the board will contact the
Taxation and Revenue Department by tele-
phone, letter or e-mail to verify that the
gaming operator licensee has not paid the
overdue fee.

C. Following verification
that the fee has not been paid, the board will
provide to the gaming operator licensee
written notice of the overdue fee.  The writ-
ten notice will include a demand for pay-
ment and will be sent by certified mail or
personally delivered to the licensee.

D. The gaming operator
licensee must pay the overdue fee in full
and submit proof of payment satisfactory to
the board within five days of receipt of the
notice.    

E. The board will issue an
emergency order to suspend the gaming
operator’s license and to disable the gaming
machines if the gaming operator licensee
fails to submit to the board satisfactory
proof of full payment of the fee as set forth
above.  The gaming operator’s license will
be suspended and the gaming machines will
be disabled upon service of the emergency
order on the gaming operator licensee.  

F. Nothing in this
[s]Section 15.1.20.12 NMAC shall be con-
strued as prohibiting the board from taking

any other appropriate action in the emer-
gency order in addition to suspending the
gaming operator’s license and disabling the
gaming machines, including imposing a
fine against the licensee as a condition of
continued operation of the license.   

G. In addition to issuance
of an emergency order suspending the gam-
ing operator’s license and disabling the
gaming machines, the board may initiate
enforcement proceedings seeking to revoke,
limit, condition or further suspend the
license, or impose additional fines against
the gaming operator licensee, or both. 

H. Provided the gaming
operator license has not been revoked, the
board will issue an order to lift the suspen-
sion and enable the gaming machines upon
proof satisfactory to the board that the gam-
ing operator licensee has:

(1) paid  the overdue fee in full; 
(2) paid any fines or other fees

assessed by the board or other agency in
connection with the overdue fee; 

(3) completed any period of sus-
pension imposed on the license by the
board; and

(4) complied with any and all
other conditions imposed by the board.

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.20.5 NMAC,
15.1.20.8 NMAC and 15.1.20.12 NMAC.

15.1.20.5 EFFECTIVE DATE:
April 30, 1999, unless a later date is cited at
the end of a section [or paragraph].

15.1.20.8 BASIS FOR
ISSUANCE OF AN EMERGENCY
ORDER:

A. The board may issue, in
accordance with this rule, an emergency
order to do any one or more of the follow-
ing:

(1) suspend, limit or condition a
license, registration, finding of suitability or
work permit; a fine may be imposed as a
condition of continued operation of the
license; 

(2) take other action in relation to
the licensee, including disabling gaming
devices, ordering the licensee to cease all
gaming activities or involvement in gaming
activities, and stopping the movement of
gaming devices; 

(3) require a gaming operator
licensee to exclude an individual licensee
from the premises of the gaming operator
licensee’s gaming establishment; or

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.21.5 NMAC.
This rule was also renumbered to comply
with NMAC requirements.

15.1.21.5 EFFECTIVE DATE:
April 30, 1999, unless a later date is cited at
the end of a section [or paragraph].

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.24.5
NMAC.

15.1.24.5 EFFECTIVE DATE:
May 31, 2000, unless a later date is cited at
the end of a section [or paragraph].

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.3.5 NMAC
and 15.1.3.6 NMAC.  This rule was also
renumbered to comply with NMAC
requirements.

15.1.3.5 EFFECTIVE DATE:
November 30, 1998, unless a later date is
cited at the end of a section [or paragraph]. 

15.1.3.6 OBJECTIVE: This
rule [is intended to] clarif[y] ies the role of
the Gaming Control Board in promulgating
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NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.1.4.5 NMAC.
This rule was also renumbered to comply
with NMAC requirements.

15.1.4.5 EFFECTIVE DATE:
January 29, 1999, unless a later date is cited
at the end of a section  [or paragraph].

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

NOTICE OF REPEAL OF RULES
FOOD STAMP PROGRAM

The Human Services Department has
repealed 8.139.650 NMAC.  Section 7,
Definitions, and Section 8, Abbreviations &
Acronyms have been moved to 8.139.100
NMAC.

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.100
NMAC, Section 7.

8.102.100.7 DEFINITIONS
A. Definitions A-L:
(1) Application:  Means a written

request, on the appropriate ISD form,
signed by or on behalf of an individual or
family, for assistance.

(2) Attendant:  Means an indi-
vidual needed in the home for medical,
housekeeping, or child care reasons.

(3) Authorized Representative:
Means an adult who is designated in writing
by the applicant who is sufficiently knowl-
edgeable about the applicant/ benefit
group’s circumstances to complete the
application form correctly and represent the
benefit group.

(4) Basic Needs: Include food,
clothing, shelter, utilities, personal require-
ments and the individual’s share of house-
hold supplies.

(5) Beginning Month: Means
the first month for which a benefit group is
certified after a lapse in certification of at
least one calendar month in any project
area.  A benefit group is budgeted prospec-
tively in a beginning month.  A beginning
month is also an initial month.

(6) Benefit Group: Means a
pregnant woman or a group of people that
includes a dependant child, all of that
dependent child’s full, half, step- or adopted
siblings living with the dependant child’s

parent or relative within the fifth degree of
relationship and the parent with whom the
children live.

(7) Benefit Month: Means the
month for which cash assistance benefits
have been issued.  This term is synonymous
with Issuance Month defined below.

(8)  Budget Month:  Means the
calendar month for which income and other
circumstances of the benefit group shall be
determined in order to calculate the cash
assistance amount. 

(9) Capital Gains: Means pro-
ceeds from the sale of capital goods or
equipment.

(10) Cash Assistance: Means
cash payments funded by the Temporary
Assistance for Needy Families (TANF)
block grant pursuant to the federal act and
by state funds; or state funded cash assis-
tance in the General Assistance program.

(11) Certification: Means the
authorization of eligibility of a benefit
group for the issuance of cash assistance
benefits.

(12) Certification Period:
[Means process during which the individual
has the opportunity to correct whatever fail-
ure has generated the noncompliance deter-
mination.  Prior to imposing the first sanc-
tion, if the Department determines that a
participant is not complying with the work
participation requirement or child support
requirements, the participant shall be
required to enter into a conciliation process
established by the department]   Means the
time period assigned to a benefit group that
is approved to receive cash assistance bene-
fits.  The certification period shall conform
to calendar months.

(13) Collateral Contact:  Means
an individual or agency designated by the
benefit group to provide information con-
cerning eligibility.

(14) Conciliation Process:
Means a 30- day process during which the
Department and the individual have the
opportunity to address barriers to compli-
ance or to correct whatever failure has gen-
erated the noncompliance determination.
Prior to imposing the first sanction, if the
Department determines that a participant is
not complying with the work participation
requirement or child support requirements,
the participant shall be required to enter into
a conciliation process established by the
Department to address the noncompliance
and to identify good cause for noncompli-
ance or barriers to compliance.  The concil-
iation process shall occur only once prior to
the imposition of the sanction.

(15) Date of Entry/Admission:
Means the date established by the
Immigration and Naturalization Service as
the date an alien (or sponsored alien) was
admitted for permanent residence.

(16) Department: Means the
Human Services Department.

(17) Dependent Child:  Means a
natural child, adopted child, stepchild or
ward who is 17 years of age or younger or
who is 18 and is enrolled in high school.

(18) Director:  Means the direc-
tor of the Income Support Division.

(19) Diversion Payment: Means
a lump sum payment, which will enable the
applicant to keep job or to accept a bona
fide offer of employment.

(20) Documentation: Means a
written statement entered in the case record
regarding the type of verification used and a
summary of the information obtained to
determine eligibility.

(21) Earned Income: Means
cash or payment in-kind that is received as
wages from employment or payment in lieu
of wages; and earnings from self-employ-
ment or earnings acquired from the direct
provision of services, goods or property,
production of goods, management of prop-
erty or supervision of services.

(22) Education Works Program
(EWP): Provides state-funded cash assis-
tance to a benefit group where at least one
individual is enrolled in a post secondary
institution.  The applicant or recipient bene-
fit group must be otherwise eligible for
NMW cash assistance, but chooses to par-
ticipate in the Education Works Cash
Assistance Program.

(23) Emancipated:  Means an
individual under the age of 18 years who is
legally recognized as no longer under
parental control due to marriage or by a
decision of a court.

(24) Encumbrance: Means debt
owed on property.

(25) Equity Value:  Means the
fair market value of property, less any
encumbrances owed on the property.

(26) Expedited Services:  The
process by which benefit groups reporting
little or no income or resources will be pro-
vided an opportunity to participate in the
FSP.

(27) Fair Hearing: An adminis-
trative proceeding which a claimant and/or
his representative may request if: 

(a) An application is not acted on
within a reasonable time after the filing of
the [applicaiton] application;

(b) an application is denied in
whole or in part; or

(c) the cash assistance or services
are modified, terminated or not provided.

(28) Fair Market Value (FMV):
Means the amount an item can be expected
to sell for on the open market at the prevail-
ing rate of return.  For vehicles, the term
FMV means the amount a dealer would buy
a vehicle for wholesale or offer as a trade-
in.  It is not the amount the dealer would sell

regulations and establish the scope and sev-
erability of such rules. 
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the vehicle for at retail.

(29) Federal Act:  Means the fed-
eral Social Security Act and rules promul-
gated pursuant to the Social Security Act.

(30) Federal Fiscal Year:
October 1 through September 30 of the cal-
endar year.

(31) Federal Poverty
Guidelines:  Means the level of income
defining poverty by family size published
annually in the Federal Register by the
United States Department of Health and
Human Services.

(32) Food Stamp Act:  The Food
Stamp Act of 1977 (P.L. 95-113), and sub-
sequent amendments.

(33) General Assistance (GA)
Benefit Group:  Means a benefit group in
which all members receive cash assistance
financed by state or local funds.

(34) Government Entity:
Includes any federal, state, tribal or local
unit of government as well as any non-gov-
ernment entity which receives public funds
for the purpose of meeting the housing
needs of its clientele.

(35) Gross Income:  The total
amount of income that a benefit group is
entitled to receive before any voluntary or
involuntary deductions are made, such as,
but not limited to, federal and state taxes,
FICA, garnishments, insurance premiums
(including Medicare), and monies due and
owing the benefit group, but diverted by the
provider.  Gross income does not include
specific income exclusions, such as but not
limited to, the cost of producing self-
employment income, and income excluded
by federal law.

(36) Gross Income Test (85%
Test):  For the benefit group to be eligible,
the gross earned income of  the benefit
group must be less than 85% of the federal
poverty guidelines as determined in
8.102.500.8 NMAC.

(37) Head of Household:  The
payee who is the responsible case head for
the benefit group.  The payee may be the
parent, guardian, sole adult member, speci-
fied relative, pregnant woman, a GA recipi-
ent, or caretaker.

(38) Immigrant:  Means alien as
defined in the federal act.

(39) Immigration and
Naturalization Service (INS): A Division
of the U.S. Department of Justice.

(40) Impairment: Means a con-
dition resulting from anatomical, physiolog-
ical, or psychological abnormalities evi-
denced by medically acceptable clinical and
laboratory diagnostic techniques.
Impairment has to do only with the medical
and/or psychiatric process.  To evaluate
physical and/or mental impairment, medical
evidence consisting of signs, symptoms and
objective findings must be obtained.

(41) Ineligible Alien:  Means an
individual who does not meet the eligible
alien requirements or who is not admitted
for permanent residence.

(42) Initial Month: Means the
first month for which a benefit group is cer-
tified for participation in the cash assistance
program.  An initial month is also a month
in which a benefit group is certified follow-
ing a break in participation of one calendar
month or longer.

(43) Inquiry:  Means a request
for information about eligibility require-
ments for a financial, medical, or food assis-
tance program that is not an application.

(44) Institution of Higher
Education:  Means any education institu-
tion which normally requires a high school
diploma or equivalency certificate for
enrollment, including, but not limited to,
colleges, universities, and vocational or
technical schools at the post-high school
level.

(45) Institution of Post-
Secondary Education:  Means an institu-
tion of post-secondary education, any pub-
lic or private educational institution that
normally requires a high school diploma or
equivalency certificate for enrollment, or
that admits persons who are beyond the age
of compulsory school attendance in the state
in which the institution is located, regard-
less of the high school prerequisite, provid-
ed that the institution is legally authorized
or recognized by the state to provide an edu-
cational program beyond secondary educa-
tion in the state or a program of training to
prepare students for gainful employment.

(46) Irrevocable Trust Funds:
Means an arrangement to have monies held
by one person for the benefit of another that
cannot be revoked.

(47) Issuance Month:  Means the
calendar month for which cash assistance is
issued. In prospective budgeting, the budg-
et and issuance months are the same.

B. Definitions M-Z:
(1) Medicaid: Medical

Assistance under title XIX of the Social
Security Act, as amended.

(2) Minor Unmarried Parents:
Means an unmarried parent under the age of
18 years or is age 18 and enrolled in high
school.

(3) Month of Approval:  Means
the month the action to approve a benefit
group for cash assistance is taken.

[(3)](4) Net Income Tests:
Means for the benefit group to be eligible,
the benefit group’s net earned income must
be less than the standard of need applicable
to the benefit group after allowable deduc-
tions have been made to the earned and
unearned income.

[(4)](5) Net Monthly Income:
Means gross non-exempt income minus the

allowable deductions.  It is the income fig-
ure used to determine eligibility and cash
assistance benefit amount.

[(5)](6) Non-Benefit Group
Members:  Means persons residing with a
benefit group who are specifically excluded
by regulation from being included in the
benefit group certification.

[(6)](7) Notice of Adverse
Action (NOAA):  Means a written notice
that includes a statement of the action the
Department has taken or intends to take, the
reason for the action, the benefit group’s
right to a fair hearing, who to contact for
additional information, the availability of
continued benefits, and liability of the ben-
efit group for any overissuance received if
the hearing decision is adverse to the bene-
fit group.  This notice may be received prior
to an action to reduce benefits, or at the time
reduced benefits will be received, or if ben-
efits are terminated, at the time benefits
would have been received if they had not
been terminated.  Participants have 13 days
from the mailing date of the notice to
request a fair hearing and to have benefits
restored to their previous level.

[(7)](8) Overissuance:  Means
the amount by which cash assistance bene-
fits issued to a benefit group exceed the
amount the benefit group was eligible to
receive.

[(8)](9) Parent:  Means natural
parent, adoptive parent, stepparent or legal
guardian.

[(9)](10) Participant: Means a
recipient of cash assistance or services or a
member of a benefit group who has reached
the age of majority.

[(10)](11) Payment Standard:
Means the amount of the cash assistance
payment, after the countable net earned and
unearned income of the benefit group has
been subtracted from the benefit group’s
standard of need, and prior to reduction by
sanction and/or recoupment.

[(11)](12) Permanent Total
Disability: Means an individual must have
a physical or mental impairment, expected
to last at least 12 months, that prevents
gainful employment in any employment
position within the individual’s current
employment capacity.

[(12)](13) Person:  Means an
individual.

[(13)](14) Project Area:  Means
the geographic area designated to a county
office that is responsible for the administra-
tion of the Department’s programs.

[(14)](15) Prospective
Budgeting:  Means the computation of a
benefit group’s eligibility and benefit
amount based on a reasonable estimate of
income and circumstances that will exist in
the current month and future months.

(16) Quarterly Reporting:
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Means a reporting requirement that allows a
12-month certification period and requires a
benefit group to submit a report form every
third month during the certification period.

[(15)](17) Real Property:
Means land, affixed improvements, and
structures which include mobile homes.
Grazing permits are also considered real
property.

[(16)](18) Recertification:
Means a complete review of all conditions
of eligibility which are subject to change
and a redetermination of the amount of
assistance payment for an additional period
of time.

[(17)](19) Recipient:  Means a
person receiving cash assistance benefits
(same as a participant).

[(18)](20) Refugee:  Means a
lawfully admitted individual granted condi-
tional entry into the United States.

(21) Regular Reporting:  Means
a reporting requirement in which a benefit
group is not required to meet Quarterly
Reporting requirements, and must report
changes within 10 days of the date the
change becomes known.

[(19)](22) Resource Standard:
Means the financial standard with respect to
resources and property, $2,000 for non-liq-
uid resources and $1500 for liquid
resources.

[(20)](23) Retrospective
Budgeting:  Means the computation of a
benefit group’s benefits for an issuance
month based on actual income and circum-
stances that existed in the previous month.

[(21)](24) Resource Planning
Session: Means a planning session to
ascertain the applicant’s immediate needs
and to assess the applicant’s financial and
non-financial options.

[(22)](25) Secretary:  Means the
Secretary of the Department.

[(23)](26) Self-Employed:
Means an individual who engages in a self-
managed enterprise for the purpose of pro-
viding support and income and who does
not have the usual withholding deducted
from this income.

[(24)](27) Services:  Means
child-care assistance; payment for employ-
ment-related transportation costs; job
search assistance; employment counseling;
employment; education and job training
placement; one-time payment for necessary
employment-related costs; case manage-
ment; or other activities whose purpose is to
assist transition into employment.

[(25)](28) Shelter for Battered
Women and Children:  Means a public or
private nonprofit residential facility that
serves battered women and their children.
If such a facility serves other individuals, a
portion of the facility must be set aside on a
long-term basis to serve only battered

women and children.
[(26)](29) Single-Parent Benefit

Group: Means any benefit group which
does not include both parents of a child
included in the benefit group and thus
includes families in which there is only one
parent or in which there are no parents.

[(27)](30) Sponsor:  Means a
person who executed an affidavit of support
or similar agreement on behalf of an alien as
a condition of the alien’s entry or admission
to the United States as a permanent resident.

[(28)](31) Sponsored Alien:
Means an alien lawfully admitted for per-
manent residence in the United States as an
immigrant, as defined in Sections
101(a)(15) and 101(a)(2) of the
Immigration and Nationality Act.

[(29)](32) Standard of Need:
Means an amount which is based on the
number of individuals included in the bene-
fit group and allows for financial standard
and basic needs.

[(30)](33) State-Funded Alien
Eligible:  Means an alien who entered the
United States on or after August 22, 1996,
as one of the classes of aliens described in
Subsection B of 8.102.410.10 NMAC, is
eligible with respect to citizenship require-
ments for state-funded  assistance under
NMW and GA without regard to how long
the alien has been residing in the United
States.

[(31)](34) Supplemental
Security Income (SSI):  Means monthly
cash payments made under the authority of:

(a) Title XVI of the Social
Security Act, as amended, to the aged, blind
and disabled;

(b) Section 1616(a) of the Social
Security Act; or

(c) Section 212(a) of P.L. 93-66.
[(32)](35) Temporary Total

Disability: Means a physical or mental
impairment, expected to last at least 30 days
from date of determination, but less than
one year from the date of application, that
prevents gainful employment in any
employment position within the individ-
ual’s current employment capacity.

[(33)](36) Two-Parent Benefit
Group: Means a  benefit group which is
considered to exist when both parents of
any child included in the benefit group live
in the home with the child and are included
in the benefit group.

[(34)](37) Term Limits:  Means
NMW assistance (cash benefits and sup-
portive services) is not provided to or for an
adult or a minor head of household for more
than 60 months during the individual’s life-
time.

[(35)](38) Unearned Income:
Means Old Age, Survivors, and Disability
Insurance payments (Social Security),
Railroad Retirement benefits, Veterans

Administration Compensation or Pension
payments, military retirement and allot-
ments, pensions, annuities and retirement
benefits; lodge or fraternal benefits, any
other public or private disability or retire-
ment benefit or pension, shared shelter pay-
ments, Individual Indian Money (IIM); roy-
alty or lease payments for land or property
owned by a benefit group member; settle-
ment payments resulting from insurance or
litigation; Worker’s Compensation benefits;
child support; unemployment compensation
benefits; union benefits paid in cash; gifts
and contributions; and real property
income.

[(36)](39) Verification:  Means
the use of third-party information or docu-
mentation to establish the accuracy of state-
ments on the application.

[(37)](40) Wage Subsidy
Program: Means a subsidized employment
opportunity through which a TANF cash
assistance recipient is hired into full-time
employment.
[8.102.100.7 NMAC -N, 7/01/2001; A,
02/14/2002]

8.102.100.8 ABBREVIATIONS
AND ACRONYMS

A. Abbreviations and
Acronyms

(1) AFDC: Aid to Families with
Dependent Children (replaced by TANF
effective July 1, 1997)

(2) ARSCH:  Adult Residential
Shelter Care Home

(3) BG:  Benefit Group
(4) BIA:  Bureau of Indian

Affairs
(5) BIA-GA: Bureau of Indian

Affairs-General Assistance
(6) CA: Cash Assistance
(7) CE: Categorical Eligibility or

Categorically Eligible
(8) CFR: Code of Federal

Regulations
(9) CS: Child Support
(10) CSED:  (HSD) Child

Support Enforcement Division
(11) CYFD: (New Mexico)

Children Youth & Families Department
(12) DOH: (New Mexico)

Department of Health
(13) DOL: Department of Labor
(14) DOT: Dictionary of

Occupational Titles
(15) E&T: Employment and

Training (Food Stamp Work Program)
(16) EBT: Electronic Benefit

Transfer
(17) EI: Earned Income
(18) EW: Eligibility Worker

(now FAA)
(19) EWP:  Education Works

Program
(20) FAP: Financial Assistance
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(21) FAA: Family Assistance
Analyst (formally ISS)

(22) FFY:  Federal Fiscal Year
(23) FMV: Fair Market Value
(24) FNS: Food and Nutrition

Service (previously FCS)
(25) FPL: Federal Poverty Level
(26) FSP: Food Stamp Program
(27) GA:  General Assistance
(28) GED:  General Equivalency

Degree
(29) HHS: (U.S. Dept. of) Health

and Human Services
(30) HSD:  (New Mexico)

Human Services Department
(31) HUD: (U.S. Dept. of)

Housing and Urban Development
(32) IDA:  Individual

Development Account
(33) INS: (U.S.) Immigration

and Naturalization Service
(34) IPV: Intentional Program

Violation
(35) IRP: Individual

Responsibility Plan
(36) IRU:  Incapacity Review

Unit
(37) ISD: (HSD) Income

Support Division
(38) ISD2:  Integrated Services

Delivery for ISD
(39) ISS: Income Support

Specialist (now FAA)
(40) JTPA:  Job Training

Partnership Act (now WIA)
(41) LIHEAP: Low Income

Home Energy Assistance Program
(42) LITAP: Low Income

Telephone Assistance Program
(43) MAD: (HSD) Medical

Assistance Division
(44) MVD: (New Mexico) Motor

Vehicle Division 
(45) NADA:  National

Automobile Dealers Association
(46) NMAC:  New Mexico

Administrative Code
(47) NMW:  New Mexico Works
(48) NOAA: Notice of Adverse

Action
(49) POS:  Point of Sale
(50) QC:  Quality Control
(51) QR:  Quarterly Reporting or

Quarterly Reporters
(52) RR:  Regular Reporting or

Regular Reporters
[(51)](53) RRP:  Refugee

Resettlement Program
[(52)](54) SAVE:  Systematic

Alien Verification for Entitlements
[(53)](55) SE:  Self Employment
[(54)](56) SSA:  Social Security

Administration
[(55)](57) SSI:  Supplemental

Security Income

[(56)](58) SSN:  Social Security
Number

[(57)](59) TANF:  Temporary
Assistance to Needy Families (block grant
program under Title IV-A of the Social
Security Act)

[(58)](60) UCB:  Unemployment
Compensation Benefits

[(59)](61) UEI: Unearned
Income

[(60)](62) USDA:  United States
Department of Agriculture

[(61)](63) VA:  Veterans
Administration

[(62)](64) WIA:  Workforce
Investment Act

[(63)](65) WID:  Work Incentive
Deduction

[(64)](66) WPA:  Work
Participation Agreement

B. [Reserved]
[8.102.100.8 NMAC - N, 07/01/2001; A,
02/14/2002]

for minor children, including unemancipat-
ed minor parents, must be made by the adult
with whom the child resides and who is
assuming responsibility for the support and
care of the child.

(a) If a minor parent is living in a
second-chance home, maternity home, or
other adult-supervised supportive living
arrangement, the application must be made
by the supervising adult as the authorized
representative for the minor parent.

(b) An emancipated minor may
file an application in the emancipated
minor’s own right.

C. Signature:
(1) The application form must be

signed by the applicant and authorized rep-
resentative if one is designated.

(2) If an applicant receives help
from someone other than a caseworker in
completing the form, that individual must
also sign at the bottom of the form.

(3) An individual who cannot sign
the individual’s own name must sign the
application with a mark and have it wit-
nessed.  A mark, which is not witnessed,
shall not be accepted as a valid signature.  A
caseworker may not witness signatures on
an application the caseworker will be pro-
cessing.

(4) If the application is made on
behalf of a child, the form shall be signed by
the relative or caretaker with whom the
child is living, or by the authorized repre-
sentative.

(5) If the individual, relative, or
caretaker has a legally appointed guardian,
the guardian must complete and sign the
form.

D. Where Filed:  An
application may be filed either in person or
by mail with the ISD office in the project
area serving the community or county
where the applicant lives.  If an applicant
files the application with the incorrect proj-
ect area, the applicant shall be referred to
the correct project area.  If the applicant
wishes to complete an application that day,
the project area shall accept the completed
application, register it, and immediately
transfer the form to the correct project area.
If an application is mailed to the incorrect
project area, that office shall register the
application and immediately transfer the
form to the correct project area.

E. I n c o m p l e t e
Applications:  If an application is incom-
plete, prompt action shall be taken to notify
the applicant.  The individual who complet-
ed the application form must add the miss-
ing or incorrect information and initial and
date the entries.  All reasonable action shall
be taken by ISD to avoid any unnecessary
delay of the applicant’s eligibility determi-
nation.

F. O u t - o f - S t a t e

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.110
NMAC, Sections 10, 11, and 13.

8.102.110.10 SUBMISSION OF
THE APPLICATION FORM

A. Items Completed: To
be accepted and registered, the cash assis-
tance application, at a minimum, must iden-
tify the benefit group member applying, the
program applied for, and have a signature of
a responsible benefit group member or
authorized representative. 

B. Who Completes the
Application:  The application form must be
completed by the applicant, the authorized
representative, guardian, or another appro-
priate individual.

(1) Authorized representatives
must be:

(a) Designated in writing by the
applicant/ head of household; and

(b) Be an adult who has sufficient
knowledge about the applicant/ benefit
group’s circumstances to complete the
application form correctly.

(2) If an authorized representative
or another appropriate individual completes
an application form, the applicant must
review and approve the completed form.
The applicant is liable for improper pay-
ments resulting from erroneous information
given by the authorized representative or
another appropriate individual.

(3) The caseworker may assist in
completing the form if there is no one else
to help the applicant.

(4) Application for Minor
Children:  Application for cash assistance
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Applicants:  An application mailed in from
out of state shall be accepted, but shall not
be registered until the applicant contacts
ISD to confirm presence in the state.  If the
applicant does not contact the ISD within 30
days, the application shall be returned to the
applicant.

G. A p p l i c a t i o n
Registration:  Completed and signed in-
state applications shall be registered effec-
tive the date on which the application is
received.

H. Tribal TANF
Programs:  An application for NMW bene-
fits received from an applicant residing in a
Tribal TANF Service Delivery Area shall be
accepted by ISD and registered as of the
date the application was received.

(1) Effective upon implementa-
tion of a Tribal TANF program, the appli-
cant shall be required to apply for the Tribal
TANF Program in the Service Delivery
Area in which the applicant resides.

(2) Prior to finalizing an applica-
tion for NMW benefits received [form]
from an applicant residing in a Tribal TANF
Service Delivery Area, the applicant shall
be informed [they] he or she must apply for
Tribal TANF. 

(a) The applicant shall be
informed in writing that the applicant must
provide verification of the disposition of the
applicant’s Tribal TANF application.

(b) The applicant shall be referred
to the appropriate Tribal TANF project area
serving the community or county in which
the benefit group lives.
[8.102.110.10 NMAC - Rp 8.102.110.10
NMAC, 07/01/2001; A, 02/14/2002]

8.102.110.11 INTERVIEWS
A. A p p l i c a t i o n

Interview:  All applicants shall be inter-
viewed in person at the local office or, when
circumstances warrant, at another place rea-
sonably accessible and agreeable to both the
applicant and the caseworker.  The applicant
may bring any individual to the interview.

B. Office Interview
Waivers:  Waiver of the requirement that
the interview be conducted in the ISD office
shall be determined on a case-by-case basis
for any individual who is unable to appoint
an authorized representative, has no one
able to come to the office because of trans-
portation difficulties, or similar hardships
which the county office manager decides
warrant a waiver of the office interview.
These hardship conditions include, but are
not limited to: illness, care of benefit group
member, prolonged severe weather, or work
hours which prevent an in-office interview
during work hours.

C. Alternatives to Office
Interviews:  If an office interview is
waived, the caseworker shall conduct a tele-

phone interview or a home visit.  Home vis-
its shall be scheduled in advance with the
benefit group as provided for at
8.100.180.17 NMAC.  Waiver of the office
interview in and of itself shall not be justifi-
cation for extending the eligibility determi-
nation deadlines.

D. S c h e d u l i n g
Interviews:  An interview shall be sched-
uled upon receipt of the application.  The
interview shall take place within 10 work-
ing days of the date an application is filed
and, to the extent possible, at a time that is
convenient for the applicant.

E. Missed Interviews:  If
an applicant fails to appear for the first
interview, the applicant shall be notified of
the missed interview.  The applicant shall be
responsible for scheduling a second
appointment.  If the applicant does not con-
tact the office or does not appear for the
rescheduled interview, the application shall
not be denied until the 30th day (or the next
workday if the 30th is not a workday) after
the application was filed.

F. Purpose and Scope of
Interview

(1) Prior to approval there shall be
a face to face interview with the applicant.
The purpose and scope of the interview
shall be explained to the applicant.  The
interview is an official and confidential dis-
cussion of benefit group circumstances
between the applicant and the caseworker.
It is intended to provide the applicant with
information regarding the work program,
child support benefits and requirements, the
temporary nature of the program, eligibility
requirements, and to provide the casework-
er with the necessary facts to make an accu-
rate eligibility determination.  In addition,
the interview allows the caseworker to
explore and clarify unclear or incomplete
information reported on the application.

(2) For cash assistance cases, at
initial application, a brief history shall be
required in the case narrative explaining the
circumstances, which led to the application.
The narrative shall include information
clearly describing the child’s situation with
respect to child support from a non-custodi-
al parent or parents.

G. A p p l i c a n t
Information:  During the course of the
interview all reasonable steps shall be taken
to make the applicant feel at ease and pro-
tect the applicant’s right to privacy.  The
interviewer shall tell the applicant about the
following:

(1) Services available and
requirements which must be met under the
cash assistance program and the Child
Support Enforcement programs;

(2) School Attendance and
Reporting Requirements;

(3) Complaint and hearing proce-

dures;
(4) Work program procedures;
(5) Work requirements;
(6) Application processing stan-

dards;
(7) Procedures in cases of over-

payment or underpayment;
(8) Responsibility to report

changes;
(9) Non-discrimination policy

and procedures;
(10) Timeliness standards[.]; and
(11) Quarterly Reporting require-

ments.
[8.102.110.11 NMAC - Rp 8.102.110.11
NMAC, 07/01/2001; A, 02/14/2002]

8.102.110.13 DISPOSITION OF
APPLICATION/NOTICE

A. Denials:  If an applica-
tion is denied, ISD shall issue a written
notice to the applicant of a denial.  The
denial notice shall include the date of
denial, reason for denial, the regulation sec-
tion under which the denial was made, the
applicant’s right to a fair hearing concerning
the denial, and the time limits for filing a
fair hearing request.  The notice shall also
explain that the applicant may discuss the
decision with the caseworker, supervisor, or
county director.

B. Approvals:  If the
application is approved, the applicant shall
be notified by mail.  The notice shall report
the initial month of [approval] eligibility,
amount of payment, how the payment is
calculated, and the members who have been
determined eligible.

C. A p p l i c a t i o n
Withdrawal:  An applicant may voluntari-
ly withdraw the application at any time
before eligibility determination.   An effort
shall be made to confirm the applicant’s
desire to withdraw the application.
Applicants shall be advised that withdrawal
of the application has no effect upon the
right to apply for assistance in the future.

D. Tribal TANF
Requirements:  

(1) If an applicant fails to provid-
ed documentation of denial for Tribal TANF
within thirty days, the NMW application
shall be:

(a) held for thirty days beginning
with the day after the date of application.

(b) denied on the thirtieth day or
on the next working day if the thirtieth is
not a workday.

(2) If the applicant provides doc-
umentation of denial for Tribal TANF with-
in thirty days, ISD shall determine the cause
for denial prior to processing the NMW
application.  Applicants who verify denial
of Tribal TANF within thirty days shall be
processed according to current NMW poli-
cy.
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(a) An applicant denied Tribal
TANF benefits for the following reasons
shall be immediately denied NMW cash
assistance:

(i) failure to provide informa-
tion;

(ii) failure to cooperate with the
application process;

(iii) failure to comply with any
Tribal TANF non-financial eligibility crite-
ria; or if

(iv) the benefit group is current-
ly within a sanction period involving total
benefit group ineligibility.

(b) Individuals qualifying for or
receiving Tribal TANF benefits shall be
denied NMW cash assistance.
[8.102.110.13 NMAC - Rp 8.102.110.13
NMAC, 07/01/2001; A, 02/14/2002]

nation of the amount of assistance payment.
The recertification requires a redetermina-
tion of eligibility on those conditions that
are subject to change.  There shall be a
prospective determination beginning the
month following the month the certification
expires.

(3) The caseworker shall ensure
that CSED has been notified of all pertinent
information regarding any non-custodial
parent who has a child in the benefit group,
including but not limited to the current
address and work place of the non-custodi-
al parent.

(4) Conditions Not Subject to
Change: The caseworker reviews docu-
mentation of conditions not subject to
change. If the record does not contain satis-
factory evidence, additional verification
shall be obtained.

(5)  Work Program: The case-
worker shall give information to the NMW
recipients about earned income incentives,
assistance through the Transitional Child
Care program, Medicaid transitional bene-
fits, and work program requirements,
opportunities and services. Work program
participation shall be reviewed.

(6) Need and Payment
Determination: The caseworker shall
obtain current information about family and
benefit group income, resources, and cir-
cumstances, to determine financial need and
amount of payment.

(7) Change Reporting: The
caseworker shall review with the client the
possible changes in circumstances which
must be reported if they occur.

C. C e r t i f i c a t i o n
Scheduling:

(1) Each case must have eligibili-
ty and payment reviewed at least once dur-
ing the period specified for that category.
Cash assistance cases, which also receive
Food Stamps, shall be recertified at the
same time the Food Stamp certification is
completed.

(2) The certification [shall] period
shall not exceed the following standards.

(a) Regular Reporting Benefit
Groups:  A benefit group not subject to
Quarterly Reporting requirements shall be
certified:

[(a)] (i) every six months or less
for:  002 - NMW, 005 - GA, 008 - GA, 009
– GA; [, 019 – RRP.]

[(b)]   (ii) every 12 months [or
less] for:  010 - State Supplement for SSI
recipients in Residential Care.

(iii) eight months for: 019 –
RRP.

(b) Quarterly Reporting Benefit
Groups:  Certification provisions that apply
to a NMW benefit group subject to
Quarterly Reporting are set forth at
Subsection A of 8.102.120.11 NMAC.

(3) The caseworker shall have
[full] discretion to make the certification
period less than the maximum time interval,
if changes in circumstances affecting eligi-
bility are probable, family circumstances
are questionable, when it is necessary in the
interest of good caseload management, or to
coincide with a Food Stamp certification.

D. Interview:
(1) A face-to-face interview

between the caseworker and the specified
relative/caretaker shall take place at least
once a year in connection with a recertifica-
tion, with the exception of Medicaid cate-
gories.

(2) The interview must be with
the client himself, unless the client’s physi-
cal or mental condition makes the interview
impossible or inadvisable.  See 8.100.130
NMAC for instructions on obtaining infor-
mation.

(3) To help a client report changes
that may affect the client’s eligibility or
amount of payment, the caseworker shall
make available a change report form upon
request, which the client may use to notify
the county office of changes in circum-
stance.

E. S c h e d u l i n g
Recertification Reviews:  The certification
period end date shall be scheduled for the
appropriate interval indicated in Subsection
C of 8.102.120.9 NMAC, starting with the
initial month of [approval] eligibility, or the
month following the month in which previ-
ous certification expired.

F. Exchange of
Information with SSA:

(1) If information received during
any eligibility review indicates that a recip-
ient of NMW or GA may be eligible for
Supplemental Security Income (SSI) bene-
fits, (this includes children and adults who
appear disabled, and needy adults over 65),
the caseworker shall promptly refer the
recipient to the Social Security
Administration district office for applica-
tion. An individual found eligible for SSI
must participate in that program.

(2) During the review process, the
caseworker will sometimes learn informa-
tion relevant to the eligibility of a family
member who is a SSI recipient.  If there is a
clear indication that a SSI recipient’s count-
able income exceeds the maximum allow-
able under the SSI program, the discrepan-
cy shall be reported to the Social Security
Administration (SSA) District Office.  SSA
shall also be notified when it appears that
the resources of an SSI recipient exceed SSI
program standards.
[8.102.120.9 NMAC - Rp 8.102.120.9
NMAC, 07/01/2001; A, 02/14/2002]

8.102.120.11 Q U A R T E R L Y
REPORTING:  Quarterly Reporting is a

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.120
NMAC, Sections 9 and 11.

8.102.120.9 E L I G I B I L I T Y
REVIEWS

A. Follow-up Reviews:
(1) A follow-up review shall be

scheduled during a certification period
whenever information becomes known to
the county office indicating a possible
change in a benefit group’s circumstances
that may affect eligibility or payment
amount.

(2) Review of a specific condition
may be made by home visit, office visit,
third party contacts or correspondence as
needed.

(3) Circumstances which may
require follow-up review include, but are
not limited to:

(a) In NMW, exemption from
work requirements;

(b) In GA, disability according to
the recommendation of the physician or the
IRU;

(c) School attendance of children
age 6 or older;

(d) Any other anticipated change
in circumstances which will require a
change of grant during a certification peri-
od.

B. Recertification:
(1) Cash assistance shall be

approved for a fixed certification period at
the end of which the assistance shall be ter-
minated.

(2) The [redetermination or
“recertification”] recertification shall con-
sist of a complete review of all conditions of
eligibility; determination of eligibility for
an additional period of time and redetermi-
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reporting requirement for certain benefit
groups that receive NMW cash assistance.

A. Certification Period:
A benefit group subject to Quarterly
Reporting:

(1) Shall be assigned a 12-month
certification period or a certification period
to match the Food Stamp certification peri-
od if less than 12 months.

(2) Shall remain subject to
Quarterly Reporting throughout the certifi-
cation period.

B. Quarterly Reporting
Benefit Groups:  The Quarterly Reporting
requirements shall apply to a benefit group:

(1) with earned income;
(2) with a recent history of earned

income, defined as:
(a) a member who has had

employment in the past 6 months; or
(b) a member who is currently

receiving Unemployment Compensation
Benefits.

(3)    subject to Quarterly
Reporting requirements in the Food Stamp
Program.  

C. Benefit Groups
Excluded from Quarterly Reporting: The
Quarterly Reporting Requirements shall not
apply to:

(1) a migrant and seasonal farm
worker benefit groups;

(2) a benefit group in which all
members are homeless;

(3) a benefit group with no earned
income or no recent history of earned
income; and

(4) a benefit group whose only
income is from self-employment.

D. Transition to/from
Quarterly Reporting:

(1) A household shall be transi-
tioned to or from the Quarterly Reporting
requirement at application or recertification.

(2)    A household whose status
changes to Quarterly Reporting because of a
change in household composition shall be
transitioned to Quarterly Reporting effec-
tive the month following the month the
change is reported.

(a) A household whose certifica-
tion period is less than 12 months at the
time the household’s status changes to
Quarterly Reporting shall be assigned a 12-
month certification period beginning with
the first month of the previous certification
period.  The household shall be subject to
Quarterly Reporting for the remainder of
the certification period.

(b) A household whose certifica-
tion period is for longer than 12 months at
the time the household’s status changes to
Quarterly Reporting shall be subject to
Quarterly Reporting for the remainder of
the assigned certification period.

E. Quarterly Reporting

Requirement:  The benefit group shall be
required to report at intervals set forth in
Subsection G of 8.102.120.11 NMAC and
verify:

(1) a change in benefit group
composition, whether a member has moved
in or out of the home, and the date the
change took place;

(2) money from employment;
(3) unearned income;
(4) purchase of a vehicle;
(5) opening of a savings or check-

ing account; 
(6) resources which exceed the

$1500 liquid or $2000 non-liquid resource
limit;

(7) dependent care expense; and
(8) change in residence.
F. B u d g e t i n g

Methodology for Quarterly Reporting:
(1) Initial Application:

Prospective budgeting shall be used for an
applicant benefit group at initial application
and at recertification as set forth at
8.102.500.9 NMAC.

(2) Prospective Budgeting:
(a) Methodology for determining

eligibility and payment for processing a
Quarterly Report is specified in this
Subsection.

(b) Eligibility for cash assistance
programs is determined prospectively.  The
benefit group must meet all eligibility crite-
ria in the month following the month of dis-
position.  

(c) Eligibility and amount of pay-
ment shall be determined prospectively for
each month in the certification period.

(3) Changes in Benefit Group
Composition: A person added to the bene-
fit group shall have eligibility determined
prospectively beginning in the month fol-
lowing the month the report is made.

(4) Anticipating Income: In
determining the benefit group’s eligibility
and payment amount, the income already
received and any income a benefit group
expects to receive during the certification
period shall be used.

(a) Income anticipated during the
certification period shall be counted only in
the month it is expected to be received,
unless the income is averaged.

(b) Actual income shall be calcu-
lated by using the income already received
and any other income that can reasonably be
anticipated in the calendar month.

(c) If the amount of income or
date of receipt is uncertain, the portion of
the income that is uncertain shall not be
counted.

(d) In cases where the receipt of
income is reasonably certain but the amount
may fluctuate, the income shall be aver-
aged.

(e) Averaging is used to deter-

mine a monthly calculation when there is
fluctuating income within the weekly,
biweekly, or monthly pay period and to
achieve a uniform amount for projecting.

(5) Earned Income:
(a) Income from the month prior

to the month the Quarterly Report is due
shall be used to project monthly income,
provided that the income is expected to con-
tinue.  

(i) If a determination is made
that the prior income is not indicative of
income anticipated to be received during the
certification period, then income from a
longer period of past time may be used.  

(ii) If the longer period is not
indicative of income anticipated to be
received, then verification of anticipated
income shall be obtained from the income
source.

(b)    None of the methods
described above may give the most accurate
estimate of monthly earnings due to unique
circumstances which may occur.  In such
cases, the caseworker shall use whatever
method gives the most accurate estimate of
earnings.

(c) An income projection shall be
considered valid for the period between
when Quarterly Reports are due.

(6) Income Received Less
Frequently than Monthly: The amount of
monthly gross income that is received less
frequently than monthly shall be deter-
mined by dividing the total income by the
number of months the income is intended to
cover.  This includes, but is not limited to,
income from sharecropping, farming, and
self-employment.  It includes contract
income as well as income for a tenured
teacher who may not actually have a con-
tract.

(7) Contract Income: A benefit
group that derives its annual income in a
period of less than one year shall have that
income averaged over a 12-month period,
provided that the income is not received on
an hourly or piecework basis.  Contract
income that is annualized shall only be ver-
ified when a new contract is established.

(8) Using Exact Income:  Exact
income, rather than averaged income, shall
be used if income is received more fre-
quently than weekly.

(9) Self -Employment:
(a) Determination of self-employ-

ment income is set forth at 8.102.520.11
NMAC and Subsection B of 8.102.520.12
NMAC.  Verification standards for business
and self-employment income are set forth at
Paragraph (2) of Subsection B of
8.100.130.14 NMAC.

(b) A benefit group subject to
Quarterly Reporting requirements and a
member’s self-employment is annualized,
shall not be required to report changes in the
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self-employment income.  Only the income
received from other sources shall be subject
to Quarterly Reporting requirements as set
forth in this section.

(c) If significant changes have
occurred because of a substantial increase
or decrease in business such that averaged
income will not accurately reflect the self-
employed individuals’ income, the self-
employment income shall be calculated on
the basis of anticipated, not prior, earnings.

(d) A benefit group subject to
Quarterly Reporting Requirements and the
self-employment is not annualized shall be
subject to reporting self-employment
income on the Quarterly Report.

(i) If a self-employment enter-
prise has been in existence for less than one
year, the income from self-employment
shall be averaged over the period of time the
business has been in operation.  The result-
ing monthly amount shall be projected for
the coming year.

(ii) If the self-employment enter-
prise has been in operation for such a short
time that there is insufficient information to
make a reasonable projection, the benefit
group shall be required to report income at
shorter intervals until there is enough infor-
mation to make a longer projection of antic-
ipated income. 

(iii) Seasonal Income:  Self-
employment income that is intended to meet
the benefit group’s needs for only part of the
year shall be averaged over the period of
time the income is intended to cover.

(e) Determining Monthly
Business or Self-Employment Income:
For the period of time over which self-
employment income is averaged, the indi-
vidual’s monthly self-employment income
is determined by adding all self-employ-
ment income, including capital gains, and
excluding allowable costs of producing the
self-employment income, and dividing the
resulting self-employment income by the
number of months over which the income
will be averaged.

(f) Benefit groups who fail to pro-
vide verification of an allowable deduction
with the Quarterly Report shall not be
allowed the deduction.  The caseworker
shall process the report if all mandatory ver-
ification has been provided.  

(10) Unearned Income: For pur-
poses of anticipating future income,
unearned income from the month prior to
the month the report is due shall be used,
provided that the income is expected to con-
tinue. 

(11) Use of Conversion Factors:
Conversion factors shall be used to adjust
the monthly income amounts. For those
months in which an extra weekly or biweek-
ly pay check is received, conversion factors
are used to distribute the pay periods equal-

ly for the months in the certification period
or the Quarterly Reporting period. 

(a) Whenever a full month’s
income is anticipated but is received on a
weekly or biweekly basis, the income shall
be converted to a monthly amount.

(b) Income received weekly shall
be multiplied by 4.3.

(c) Income received biweekly
shall be multiplied by 2.15.

(12) Rounding of Income When
Using Conversion Factors:  Averaged
income shall be rounded prior to application
of the conversion factor. If the cents are
$.49 or below, the cents are dropped. If the
cents are $.50 or more, the amount shall be
rounded up to the next higher dollar.

G. Time Limits for
Submission and Processing a Quarterly
Report

(1) The first month of the
Quarterly Report period shall begin in the
month of approval or the first month of the
certification period.

(2) The Quarterly Report form
shall be mailed to the benefit group in the
month prior to the date the report is due.  A
cash assistance benefit group also receiving
Food Stamps subject to the Quarterly
Reporting requirement in the Food Stamp
Program shall be assigned a Quarterly
Reporting period coinciding with the
Quarterly Reporting time periods estab-
lished in the Food Stamp Program.

(3) A benefit group shall be
required to return a completed Quarterly
Report by the fifth calendar day of the
month the Quarterly Report is due. If the
fifth calendar day falls on a weekend or hol-
iday the Quarterly Report shall be due the
next working day.

(a) The first cash assistance
Quarterly Report shall be due the earlier of:

(i)  the second month following
the month of approval; or   

(ii) at the same time the next
Quarterly Report is due in the Food Stamp
Program for combined CA and FS house-
holds.

(b) A benefit group shall be
required to submit a Quarterly Report:

(i) by the fifth calendar day of a
month a Quarterly Report is due; and

(ii) every three months thereafter
for the duration of the certification period.

(4) The caseworker shall review
the Quarterly Report and verification for
completeness within 10 days of receipt of a
Quarterly Report form;

(a) If the form is complete and all
verification provided to process the
Quarterly Report form, the caseworker shall
complete the processing of the form within
10 days of receipt.

(b) If the form is incomplete,
lacking verification, or questionable verifi-

cation is provided, the caseworker shall
notify the benefit group in writing of what
needs to be completed or verification which
needs to be provided.

(i) A Quarterly Report form that
is incomplete or not signed shall be returned
to the benefit group for completion.

(ii) A Quarterly Report form that
is complete, but is lacking sufficient verifi-
cation to process, shall be maintained in the
case file and written notification sent to the
benefit group of the verification needed to
process the report.

(5) A notice shall be issued to the
benefit group by the 20th day of the month
in which a report is due, to notify the bene-
fit group that a completed Quarterly Report
has not been received by the benefit group.

(6) Benefit groups who fail to
submit a complete Quarterly Report form
by the end of the month in which it is due,
shall be issued an adequate notice of clo-
sure.

H. Form Requirements
for Quarterly Reporting:  The Quarterly
Report form shall specify:

(1) the date by which the benefit
group must submit the form for continued
receipt of timely benefits;

(2) the consequences of submit-
ting a late or incomplete form;

(3) that verification must be sub-
mitted with the Quarterly Report;

(4) where to call for help in com-
pleting the form; and

(5) consequences for providing
incorrect information. 

I. R e p o r t i n g
Requirements Between Quarterly
Reports:

(1) A Quarterly Reporting benefit
group shall not be required to report
changes subject to the Quarterly Reporting
requirement as found in Subsection D of
8.102.120.11 NMAC prior to the date the
Quarterly Report form is due or during the
period in between Quarterly Reports.  These
include:

(a) a change in benefit group
composition, whether a member has moved
in or out of the home, and the date the
change took place;

(b) money from employment;
(c) unearned income;
(d) purchase of a vehicle;
(e) opening of a savings or check-

ing account; 
(f) resources which exceed the

$1500 liquid or $2000 non-liquid resource
limit;

(g) dependent care expense; and
(h) change in residence.
(2) Changes reported prior to

receipt of the Quarterly Report, shall be
processed according to change processing
requirements as found in 8.102.630 NMAC.
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(3) A benefit group shall be
required to timely report certain changes not
subject to the Quarterly Reporting require-
ment include, but are not limited to:

(a) school attendance for depend-
ent children;

(b) work participation require-
ments; and 

(c) Social Security Number.
J. N o n - R e p o r t i n g

Sanctions:  A benefit group subject to
Quarterly Reporting shall be subject to a
non-reporting sanction in accordance to the
guidelines in 8.102.620.11 NMAC for fail-
ure to provide accurate change information
on the Quarterly Report form or failure to
report changes timely not subject to
Quarterly Reporting requirements.
Changes not subject to Quarterly Reporting
requirements that must be reported timely
include, but are not limited to:

(1) Social Security Number: A
benefit group must report when one of its
members is assigned a Social Security
Number within 10 days.

(2) School Attendance:  A parent
in the benefit group must report when a
dependent child age six years or older drops
out of school or has three unexcused
absences.  This information must be report-
ed within 14 days of the date the change
occurs.
[8.102.120.11 NMAC – N, 02/14/2002]

group.  [Each person who is] An individual
subject to work participation must meet the
applicable primary and total work activity
requirements set forth in this section and
must timely meet requirements with respect
to the Assessment, the Individual
Responsibility Plan (IRP), submittal and
approval of a Work Participation Agreement
(WPA), [and] work activities, and timely
reporting of attendance in work activities as
follows:

(1) Assessment: The assessment
shall be completed and verification received
by ISD within 15 days of application
approval, or following the day of the assess-
ment appointment as described under good
cause in Subsection C of 8.102.460.15
NMAC.  Except as allowed for in
8.102.460.15 NMAC, failure to verify com-
pletion of the assessment subjects the bene-
fit group to payment sanctioning.

(2) Individual Responsibility
Plan:  The completed plan in accordance
with 8.102.460.16 NMAC must be signed
and the plan received by ISD no later than
60 days from the date of approval of assis-
tance.  Failure to complete and sign the IRP
subjects the benefit group to payment sanc-
tioning.

(3) Work Participation
Agreement: The WPA shall be provided to
ISD in accordance with the provisions
8.102.460.17 NMAC.  Failure to have an
approved agreement no later than 60 days
from the date of approval of assistance sub-
jects the benefit group to payment sanction-
ing.

(4) Work Activities: The partici-
pant must be engaged in and meet applica-
ble participation requirements, in accor-
dance with the WPA, [by] no later than the
end of the third month following approval. 

(5) Reporting Attendance:
Participation in work activities for a month
shall be reported to ISD no later than the
fifth day of the following month.  The first
participation report shall be received by ISD
no later than the fifth calendar day of the
fourth month following the month of
approval.  Failure to meet participation
requirements or to timely report [them]
attendance each month may subject[s] the
benefit group to payment sanctioning.

B. Waiver Termination:
The time and activity schedule [is also]
shall be applicable to [persons] an individ-
ual whose work program participation has
been waived for a period of time but who
has become ineligible for the waiver.  For
those individuals, the base month is the
month in which the individual becomes sub-
ject to participation, rather than the month
of approval [month].

C. Reopened Cases:  
(1) An individual who has been

approved for benefits with less than a

[twelve (12)] 12-month break in certifica-
tion shall be required: [to be engaged in and
meet all applicable participation require-
ments by the end of the month following the
month of approval.]

(a) to submit a revised WPA
within 15 days of approval;  

(b) to be engaged in an allow-
able work activity as specified on the par-
ticipant’s WPA at the participation standard
specified in 8.102.460.13 NMAC within 15
days of approval; and

(c) to submit the participation
report to ISD no later than the fifth calendar
day of the month following the month in
which the 15-day time limit expires.  The
participant shall not be required to meet the
participation standard for the 15-day period
described in (a) and (b) above.

(2) An individual who fails to
meet participation requirements or to timely
report work activity attendance each month
may subject the benefit group to payment
sanctioning.

(3) An individual who has had
more than a 12-month break in benefits
[sanction] shall be required to meet all the
steps identified in Subsection A of
8.102.460.12 NMAC.
[8.102.460.12 NMAC - Rp 8.102.460.11.A-
C NMAC, 07/01/2001; A, 02/14/2002]

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.460
NMAC, Sections 9 and 12.

8.102.460.9 PROGRAM ACTIVI-
TIES: Sections 8.102.460.21 NMAC
through 8.102.460.29 NMAC describe the
various work program activities in which
individuals may participate.  An individual
may participate [actively] in multiple work
program activities at the same time or one
after the other.  Except as otherwise noted,
the activities and procedures described in
[this section] 8.102.460 NMAC apply to
both NMW and Food Stamp participants.
The activities to be completed during the
certification period are identified in a Work
Participation Agreement by the participant
and approved by ISD.
[8.102.460.9 NMAC - Rp 8.102.460.9
NMAC, 07/01/2001; A, 02/14/2002]

8.102.460.12 NMW PARTICIPA-
TION REQUIREMENTS

A. Participation require-
ments apply to each benefit group member
whether the benefit group is considered to
be a two-parent or single-parent benefit

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.500
NMAC, Section 9.

8.102.500.9 P R O S P E C T I V E
BUDGETING

A. Eligibility for cash
assistance programs [is] shall be determined
prospectively.  The benefit group must meet
all eligibility criteria in the month following
the month of disposition.  Eligibility and
amount of payment shall be determined
prospectively for each month in the certifi-
cation period.

B. Quarterly Reporting:
A benefit group subject to Quarterly
Reporting shall be subject to income
methodology as specified in Subsection F of
8.102.120.11 NMAC.

C. Changes in Benefit
Group Composition: A person added to
the benefit group shall have eligibility
determined prospectively beginning in the
month following the month the report is
made.

D. Anticipating Income:
In determining the benefit group’s eligibili-
ty and benefit amount, the income already
received and any income the benefit group
expects to receive during the certification
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period shall be used.

(1) Income anticipated during the
certification period shall be counted only in
the month it is expected to be received,
unless the income is averaged.

(2) Actual income shall be calcu-
lated by using the income already received
and any other income that can reasonably be
anticipated in the calendar month.

(3) If the amount of income or
date of receipt is uncertain, the portion of
the income that is uncertain shall not be
counted.

(4) In cases where the receipt of
income is reasonably certain but the amount
may fluctuate, the income shall be aver-
aged.

(5) Averaging is used to deter-
mine a monthly calculation when there is
fluctuating income within the weekly,
biweekly, or monthly pay period and to
achieve a uniform amount for projecting. 

E. Income Received Less
Frequently than Monthly: The amount of
monthly gross income that is received less
frequently than monthly is determined by
dividing the total income by the number of
months the income is intended to cover.
This includes, but is not limited to, income
from sharecropping, farming, and self-
employment.  It includes contract income as
well as income for a tenured teacher who
may not actually have a contract. 

F. Contract Income: A
benefit group that derives its annual income
in a period of less than one year shall have
that income averaged over a 12-month peri-
od, provided that the income is not received
on an hourly or piecework basis.

G. Using Exact Income:
Exact income, rather than averaged income,
shall be used if:

(1) The benefit group has chosen
not to average income;

(2) Income is from a source ter-
minated in the month of application;

(3) Employment began in the
application month and the income repre-
sents only a partial month;

(4) Income is received more fre-
quently than weekly.

H. Income Projection -
Earned Income:

(1) Income from the four-week
period prior to the date of interview is used
to project monthly income, provided that
the income is expected to continue.  If a
determination is made that the prior income
is not indicative of income anticipated to be
received during the certification period,
then income from a longer period of past
time may be used.  If the longer period is
not indicative of income anticipated to be
received, then verification of anticipated
income shall be obtained from the income
source.

(2) None of the methods
described above may give the most accurate
estimate of monthly earnings due to unique
circumstances which may occur.  In such
cases, use whatever method gives the most
accurate estimate of earnings.

(3) An income projection shall be
considered valid for the certification period.

I. Unearned Income:
For purposes of anticipating future income,
unearned income from the four-week  peri-
od prior to the date of interview shall be
used, provided that the income is expected
to continue.

J. Use of Conversion
Factors:  Conversion factors are used to
adjust the monthly income amounts. For
those months in which an extra weekly or
biweekly pay check is received, conversion
factors are used to distribute the pay periods
equally for the months in the certification
period or the Quarterly Reporting period.

(1) Whenever a full month’s
income is anticipated but is received on a
weekly or biweekly basis, the income shall
be converted to a monthly amount.

(2) Income received weekly is
multiplied by 4.3.

(3) Income received biweekly is
multiplied by 2.15.

K. Rounding of Income
When Using Conversion Factors:
Averaged income is rounded prior to appli-
cation of the conversion factor.  If the cents
are $.49 or below, the cents are dropped.  If
the cents are $.50 or more, the amount is
rounded up to the next higher dollar.
[8.102.500.9 NMAC - Rp 8.102.500.9
NMAC, 07/01/2001; A, 02/14/2002]

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.520
NMAC, Section 12. 

8.102.520.12 EARNED INCOME
DEDUCTIONS 

A. Earnings Deductions:
Deductions from gross earned income shall
be made in determining the net countable
earned income of benefit group members. 

(1) Earned income deductions
may not exceed the amount of an individ-
ual’s gross earned income. 

(2) The earned income deductions
may not be used to reduce unearned
income, nor may deductions that are not
used by one benefit group member be allo-
cated against the earnings of another benefit
group member.

(3) An allowable deduction that is
not verified at the time of certification or
processing of the Quarterly Report shall not

be allowed as a deduction from earned
income.  A deduction verified after certifi-
cation or processing of the Quarterly Report
shall be processed as a change.

B. Business Expenses
and Self-Employment Costs:  Business
expenses and self-employment costs shall
be deducted from the gross earnings of a
self- employed benefit group member.  The
income after all allowable business expens-
es and self-employment costs shall be
counted as the gross income of the benefit
group member.  To be eligible for this
expense a Tax ID shall be required.

(1) Allowable Expenses and
Costs:  Allowable costs of producing self-
employment income include, but are not
limited to:

(a) Costs of materials and sup-
plies;

(b) Business travel, but not per-
sonal commuting expenses, calculated at
$.25 per mile, unless the self-employed
individual can prove that the actual expense
is greater;

(c) Business taxes, including
occupational taxes, gross receipts taxes,
property taxes on a place of business other
than the home, and business licenses.

(d) Rental of equipment, tools,
and machinery;

(e) Rent expense for the place of
business, except for the place of business
when the individual operates the business
out of the individual’s  residence, unless the
individual can demonstrate that the expense
has been allowed under federal income tax
guidelines.

(f) Payments on the principal of
the purchase price of income producing real
estate and capital assets, machinery, equip-
ment and other durable goods;

(g) Interest paid to purchase
income producing property.

(2) Expenses and Costs Not
Allowed:

(a) Costs for depreciation, per-
sonal business, entertainment expenses,
personal transportation to and from work.

(b) Expenses or costs of self-
employment that are reimbursed by other
agencies cannot also be claimed as costs of
self-employment, such as but not limited to,
reimbursements made through USDA to
individuals who provide home child care.

(3) Expenses or costs that exceed
self-employment income shall not be
deducted from other income.

C. Excess Hours Work
Deduction:

(1) To qualify for the excess hours
work deduction the benefit group member
must be a parent of a dependent child
included in the benefit group or the caretak-
er relative of a dependent child included in
the benefit group whose parent does not live
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in the home, or the legal spouse of such par-
ent or caretaker relative.

(2) Time Limit for Allowing the
Deduction:  The excess hours work deduc-
tion is allowed for the first 24 months of
receipt of NMW cash assistance.  The 24
month period begins with and includes
April 1998 and includes each month there-
after in which the individual is a member of
a NMW benefit group receiving cash assis-
tance or services.  Months in which an indi-
vidual is not a member of an NMW benefit
group receiving cash assistance or services
shall not add to the count of months for this
deduction.

(3) For the excess hours deduc-
tion only, in determining the number of
hours worked, only those hours spent in
paid employment are counted.

(4) To determine the number of
hours worked when the person is self-
employed, the monthly gross earnings are
divided by the minimum wage.  The amount
of the excess hours work deduction shall be
calculated using minimum wage.

(5) Single-Parent Benefit
Group:  For the first 24 months of receiv-
ing cash assistance or services, if an indi-
vidual works over the participation standard
set by the Department pursuant to the New
Mexico Works Act, all the income earned
by the individual beyond the participation
standard shall be excluded.

(6) Two-Parent Benefit Group:
For the first two years of receiving cash
assistance or services, for a two-parent ben-
efit group in which one parent works over
35 hours per week and the other parent
works over 24 hours per week, all the
income earned by each parent beyond the
participation standard set by the
Department shall be excluded.

(a) In determining the number of
excess hours, the 35-hour per week require-
ment shall be  applied to the person with the
larger number of hours of work and the 24-
hour per week requirement shall be applied
to the person with the smaller number of
hours. 

(b) With respect to a two-parent
benefit group in which only one parent is
subject to work program participation and is
employed, the excess hours deduction shall
be allowed for work hours in excess of 35
hours per week.

(7) Other adults included in a sin-
gle-parent or two-parent benefit group shall
be allowed the excess hours work deduction
based on single parent provisions.

D. Work Incentive
Deduction:

(1) To qualify for the work incen-
tive deduction the benefit group member
must be a parent of a dependent child
included in the benefit group or the caretak-
er relative of a dependent child included in

the benefit group whose parent does not live
in the home, or the legal spouse of such par-
ent or caretaker relative.

(2) Allowing the Deduction:
The work incentive deduction is allowed
with no time limit as follows:

(a) $125 and one-half of the
remainder for the parent in a single-parent
benefit group;

(b) $225 and one-half of the
remainder for each parent in a two-parent
group;

(c) $125 for and one-half of the
remainder for a benefit group member in a
single-parent or two-parent benefit group
who is not a parent; and

(d) $125 for a non-benefit group
members whose income is deemed avail-
able.

E. Child Care Costs: Out
of pocket expenses for child care that is nec-
essary due to employment of a benefit
group member shall be allowed.

(1) From earnings remaining after
allowing the excess hours and work incen-
tive deductions, deduct an amount not to
exceed $200 per month for a child under
age two and $175 per month for a child age
two or older.

(2) If more than one parent is
working, costs of child care shall be allocat-
ed to maximize the available deduction to
the benefit group.

(3) The total amount deducted per
child, regardless of the number of benefit
group members who are employed, shall
not exceed the applicable limits set forth
above.

F. Contributions Made
into Approved Individual Development
Accounts: The actual amount contributed
into an approved IDA from an employed
benefit group member’s earnings shall be an
allowable deduction from earned income.
[8.102.520.12 NMAC - Rp 8.102.520.11
NMAC, 07/01/2001; A, 02/14/2002]

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.620
NMAC, Sections 10 and 11.

8.102.620.10 CHILD SUPPORT
AND WORK PROGRAM NON-COOP-
ERATION PAYMENT SANCTIONS

A. General:
(1) Failure by a benefit group

member to meet work program participa-
tion requirements or failure by the adult
responsible for children included in a bene-
fit group to meet child support cooperation
requirements, shall result in a payment
reduction[s] of 25% for the first occurrence,

50% for the second occurrence and case
closure for the third occurrence. Cases
closed due to sanctioning are ineligible for a
period of six months.

(a) Prior to imposition of the first
sanction, the individual shall be given the
opportunity to meet requirements or to have
them waived for good cause through a con-
ciliation process. If the individual does not
agree to cooperate by the end of the concil-
iation period, a payment sanction shall be
imposed. The reduction shall be applied to
the payment standard.

(b) Child support cooperation
requirements shall be applicable to the adult
even if the adult is not included in the ben-
efit group. Payment sanctions shall be
applicable to benefit group payments even
if the adult is not included in the benefit
group.

(2) Occurrence of Non-
Cooperation:

(a) Each instance in which an
individual is determined by the Department
to have failed to meet a work participation
or child support requirement shall be con-
sidered a separate occurrence of noncompli-
ance. 

(b) When the noncompliance con-
tinues for three months without the sanc-
tioned individual reestablishing compli-
ance, progression to the next higher sanc-
tion level shall result in the fourth month.

(c) Reestablishing compliance
shall allow full payment to resume or shall
appropriately reduce the sanction level for
the case in the month following the month
compliance is established.

(3)  Cumulative Sanctions:
Noncompliance sanctions are cumulative as
they relate to an individual in the benefit
group. 

(a)    A cumulative sanction shall
result when there is one or more failures by
an individual in the benefit group to comply
with work program or child support
enforcement requirements.

(b) A cumulative sanction,
whether or not cured, shall remain the prop-
erty of the individual benefit group member
who caused the sanction.  An individual
with a cumulative sanction who leaves a
benefit group relieves the benefit group of
that individual’s sanction status.  

(c)  An individual’s compliance
shall reverse the sanction level to the bene-
fit group. 

(d)  An individual’s sanction sta-
tus can be reversed based on a hearing deci-
sion in favor of the individual that renders
the sanction invalid.

(e) A third sanction level, which
results in a mandatory six-month closure for
the benefit group, cannot be reversed.

(4) Progressive Sanctions:
Sanction levels shall be progressive to the
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benefit group in which the sanctioned indi-
vidual resides.  

(a) A sanction shall progress to
the next level when an individual fails to
comply in three-month increments, or as a
result of any individual’s repeated or sepa-
rate occurrence of failure to comply with
work program or child support enforcement
requirements.  

(b) A sanction shall progress until
compliance is established by the individual
or there is a waiver of the requirement.

(c) A progressive sanction shall
be reversed based on a hearing decision that
renders the sanction level invalid. 

(d) An individual’s compliance
cannot reverse the sanction level attributed
to the benefit group.  Once a sanction has
been imposed, any subsequent sanction is
imposed at the next higher level, unless
reversed by a hearing decision.

B. The Conciliation
Process:

(1) When Conciliation is
Available: Conciliation shall be available
to an individual once during [a given] an
occurrence of assistance.  There must be a
period of at least 12 months between occur-
rences of assistance in order for a concilia-
tion to be available again to the benefit
group.  Work program conciliation and
child support conciliation are independent
and are counted separately from each other.

[(2) Conciliation Process:]
[(a)] (2) Determining that

Noncompliance Has Occurred:
[(i)] (a) The determination of

noncompliance with child support shall be
made by CSED.  The conciliation and sanc-
tioning process for child support noncom-
pliance is initiated upon receipt of notice
from CSED that the individual has failed to
cooperate.  Under Subsection B of
8.102.420.14 NMAC, the non-cooperative
individual shall be individually disqualified
from participation in the benefit group.

[(ii)] (b) The determination of
noncompliance with work program require-
ments shall be made by the caseworker.
[Noncompliance with work programs exists
if] A finding of noncompliance shall be
made if:

(i) ISD has not received
a certification of assessment; [as specified
in 8.102.460 NMAC; if]

(ii) the individual fails
or refuses to complete an IRP; [or if]

(iii) the participant fails
or refuses to submit an [acceptable] approv-
able WPA; [or if] 

(iv) the participant’s
monthly [participation] attendance report
shows fewer than the minimum required
hours of participation [(primary and total);]
in primary and total work activities.

[(b)] (3) Initiating Conciliation:

Within 10 days of determining that non-
compliance exists, the caseworker shall take
action to initiate a conciliation, if the indi-
vidual’s conciliation  has not been used.   A
conciliation is initiated by the caseworker
issuing a conciliation notice.

[(c)] (4) Conciliation Period:
[(i)] (a) Conciliation is a 30-day

period during which the individual has the
opportunity to correct whatever failure has
generated the noncompliance determination
[Prior to imposing the first sanction,] If the
Department determines that a participant is
not complying with the work participation
requirement or child support requirements,
the participant shall be required to enter into
a conciliation process established by the
Department to address the noncompliance
and to identify good cause for noncompli-
ance or barriers to compliance.  The concil-
iation process shall occur only once prior to
the imposition of the sanction.  The partici-
pant shall have ten working days from the
date a conciliation notice is mailed to con-
tact the Department to initiate the concilia-
tion process.  A participant who fails to ini-
tiate the conciliation process shall have a
notice of adverse action mailed to him after
the tenth working day following the date on
which the conciliation notice is mailed.
Participants who begin but do not complete
the conciliation process shall be mailed a
notice of adverse action 30 days from the
date the original conciliation was initiated.
The benefit group shall be subject to sanc-
tion in the month following the month the
notice of adverse action expires.

[(ii)] (b) With child support coop-
eration requirements, when the participant
has initiated the conciliation process, it is
the participant’s responsibility to contact
CSED and to comply with requirements or
to request a waiver.  If the caseworker does
not receive confirmation from CSED within
30 days of issuing the conciliation notice
that the individual is cooperating or has
requested a waiver; the conciliation process
shall be considered to have failed and the
participant shall be subject to removal from
the benefit group and the remaining benefit
group shall be subject to payment sanction-
ing.

[(iii)] (c) The caseworker shall
make the determination whether arrange-
ments have been made to meet work pro-
gram requirements or whether there is good
cause for waiving the cooperation require-
ments.  If arrangements to meet the require-
ment or to waive it have not been made by
the thirtieth day following issuance of the
conciliation notice, the conciliation shall be
considered to have failed and the individual
is subject to sanctioning.

[(d)] C. Sanctioning:
[(i)] (1) Within 10 days of deter-

mining that an individual has failed to meet

a cooperation requirement, ISD shall issue
notice of adverse action that the payment
shall be reduced.  The payment reduction
shall take place [in] with the first payment
following expiration of the notice of
adverse action.

[(ii)] (2) Notice of adverse action
shall apply to all work program and child
support noncompliance sanctions, including
those [completing] relating to the concilia-
tion process.

(3) An individual who corrects
the failure of compliance with work pro-
gram or child suppport enforcement
requirements during the notice of adverse
action 13-day time period shall not have the
sanction imposed against the benefit group
or payment amount.  The sanction shall not
count as a cumulative or progressive sanc-
tion, since the reason for the sanction was
corrected during the time period of the
notice of adverse action and prior to a ben-
efit reduction being imposed.  An individual
who has failed to meet work participation
hours cannot correct the sanction during the
notice of adverse action time period.

(4) Failure to comply during the
notice of adverse action 13-day time period
shall cause the sanction to become effective. 

(a) A sanction shall be removed
effective the month following the month in
which the determination is made that the
individual has complied with requirements.

(b) A child support enforcement
sanction shall be removed after CSED noti-
fies the caseworker that the individual is in
compliance with child support enforcement
requirements.  

(c) A work program sanction shall
be removed after the caseworker receives
verification that the individual has complet-
ed an Assessment; or has completed an IRP;
or has completed a WPA that indicates the
appropriate number of weekly hours in
work activities; or has met work program
participation hours for at least thirty (30)
days; or has good cause to waive work  par-
ticipation requirements.

[C.] D. Sanction Levels:
(1) First-Level Sanction:
(a) The first failure to comply, or

first step sanction for failure to comply,
shall result in a sanction of 25% of the stan-
dard of need.  The benefit group shall be
given concurrent notice of the imposition of
the sanction.

(b) If the step one, or 25% sanc-
tion, lasts for more than three months, or an
individual has a second incident of failure to
comply, the sanction shall advance to step
two, or 50% sanction, as described below.

(2) Second-Level Sanction:
(a) The second level of sanction

for failure to comply shall result in a
decrease of 50% of the standard of need.
The second level is initiated by failure to
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comply with work program participation or
child support enforcement requirements for
more than three months; a second instance
of noncompliance with a requirement by the
benefit group; or failure to comply with two
requirements: such as, failure to comply
with both CSED and work program partici-
pation requirements.  The group shall be
given concurrent notice of imposition of the
second-level sanction.

(b) A failure to meet work or
CSED requirements for more than three
months at the second level, or a third inci-
dence of failure to comply with any pro-
gram requirement, or failure to comply with
work program or CSED requirement by
more than one member of the benefit group,
shall result in the third sanction level, as
described below.

(3) Third-Level Sanction:
(a) The third sanction level is case

closure for a period of not less than six
months. The group shall be given notice of
adverse action prior to imposition of the
sanction.

(b) Once an individual is sanc-
tioned at the third level, any subsequent
incident of failure to comply with program
requirements shall immediately result in the
third level of sanction, case ineligibility for
six months.

[D.] E. Sanctions by Other
States or Other Programs:   Individuals in
sanction status for failure to participate in
other programs, such as the Food Stamp
E&T program, or another state’s or tribal
TANF program, shall not carry that sanction
status into NMW.

[E.] F. Sanctions with
Respect to Voluntary Participants: A
voluntary participant is not subject to sanc-
tion for failure to participate, but shall be
removed from the work program and lose
eligibility for support services 
[8.102.620.10 NMAC - Rp 8.102.620.10
NMAC, 07/01/2001; A, 02/14/2002]

8.102.620.11 NON-REPORTING
SANCTIONS

A. General: The eligibili-
ty determination and payment calculation
process relies upon applicants and recipi-
ents to provide accurate and timely reports
of information affecting their eligibility and
payment.  Payment sanctions for non-
reporting shall be established to encourage
timely and accurate reporting and to offset
benefits resulting from the reporting of
inaccurate or misleading information, the
untimely reporting of changes, or the failure
to report any required information.

B. N o n - R e p o r t i n g
Sanctions:

(1) Length of Sanction: Each
non-reporting sanction shall run for a period
of four months for the first month in which

failure to report occurred. An additional
month shall be added for each additional
month of non-reporting until the payment is
corrected.

(2) Definition of an Occurrence
of Non-Reporting:  An occurrence of non-
reporting exists when an applicant or recip-
ient fails to report information or reports
incorrect information which results in an
overpayment of financial assistance bene-
fits for which the individual is at fault.

(3) Amount of Sanction:
(a) Reporting sanctions shall be

calculated at 25% of standard of need for
the size of the benefit group being sanc-
tioned.

(b) Reporting sanctions are not
progressive.  If there is another occurrence
of non-reporting prior to the end of a non-
reporting sanction period, the next and any
subsequent non-reporting sanctions shall be
consecutive and at the 25% level.

(c) Reporting sanctions, child
support sanctions and work program sanc-
tions shall be integrated into a single calcu-
lation to determine the final sanction
amount.

(d) If a case closes during a
reporting sanction period for reasons other
than sanctions, the non-reporting sanction
shall be suspended and resumed at the same
duration the next time the case is opened.

(4) Procedures: The following
steps shall be taken in implementing a pay-
ment sanction.

(a) The worker shall document
and establish an overpayment claim using
ISD2 overpayment claims procedures. The
worker shall also determine whether the
recipient was at fault.

(b) The county director or a des-
ignated unit supervisor shall review the
overpayment and determine the accuracy of
the overpayment determination and appro-
priateness of the fault determination. Upon
determining that all is in order, the county
director, or designated supervisor shall
cause a notice of intent to sanction to be
issued to the recipient. Failure by the recip-
ient to contact the person issuing the notice
within the 10 working days allowed shall
constitute waiver of conciliation rights.

(c) If the recipient requests con-
ciliation within the 10 working days of
issuance of notice, the county director or
designated supervisor shall schedule a con-
ciliation conference.

(d) The conciliation conference is
conducted by the county director or desig-
nated supervisor.

(i) The caseworker
shall describe the reporting error, how the
amount of the overpayment is determined
and the reasons for finding the recipient at
fault.

(ii) The recipient shall

have the opportunity to discuss the overpay-
ment determination, the finding of fault and
to show good cause why the sanction should
not be imposed.

(iii) Based upon this
determination, the county director or desig-
nated supervisor shall determine whether a
sanction should be imposed.

(iv) The recipient may
represent himself or be represented by
someone else. If the recipient wishes to be
represented by another individual, the recip-
ient must designate that individual on a
form ISD-121.

(e) Following the conference, the
county director shall issue written notice
stating whether or not the sanction is to be
imposed, and the worker shall effect the
sanction causing issuance of a notice of
adverse action.  The payment reduction
takes effect [the] in the month following
expiration of the notice of adverse action. 

(f) Recipients who disagree with
the sanction determination shall have fair
hearing rights and access to legal adjudica-
tion through the fair hearing process.

C. Quarterly Reporting:
A benefit group subject to Quarterly
Reporting shall be subject to non-reporting
sanctions as specified in Subsection J of
8.102.120.11 NMAC. 
[8.102.620.11 NMAC - Rp 8.102.620.11
NMAC, 07/01/2001; A, 02/14/2002]

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.630
NMAC, Sections 8 and 9.

8.102.630.8 P R O C E S S I N G
STANDARDS: There is a continuing
responsibility on the part of both the recipi-
ent and the caseworker to make sure that
benefits paid to the benefit group correctly
reflect the benefit group’s circumstances for
the month for which payment is being
made.

A. Client Reporting
Timeliness:  The benefit group must report
any of the changes specified below within
10 calendar days of the date the change
becomes known to the benefit group.

B. Who is Responsible
for Reporting:  The individual designated
as the head of household is responsible for
reporting changes.  If a protective payee has
been named because of mismanagement,
part of the protective payee’s responsibili-
ties include making sure that changes are
reported, either by the specified relative or
the protective payee.

C. Department Action on
Reported Changes: Reported changes are
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evaluated and eligibility/payment changes
made within 10 days of receiving notice of
a change.  The change is made as soon as
possible but must be effected no later than
the end of the month following the month in
which the change is reported.

D. What Must Be
Reported: Recipients shall be required to
report any change in benefit group compo-
sition and circumstances.  This includes:

(1) An Individual Moving into
or out of the Home: A benefit group must
report when an individual moves into or out
of the home so that the impact of the person
on the benefit group’s eligibility and pay-
ment can be evaluated.

(2) Social Security Number: A
benefit group must report when one of its
members is assigned a Social Security
Number.

(3) Residence: A benefit group is
required to report whenever the benefit
group or any member of it is leaving New
Mexico. 

(4) School Attendance: A bene-
fit group must report whenever a dependent
child age six or older drops out of school or
has three unexcused absences.  This infor-
mation must be reported within 14 days.

(5) Address: A benefit group
must report moving to another place of
domicile, regardless of whether mail is
being sent to that address, or whether the
place of domicile is the place of residence.

(6) Income: A benefit group
must report any change in benefit group
income and any change in the employment
status of any benefit group [group] member.

(7) Resources:  A benefit group
must report any change in resources which
places the benefit group over the resource
limit standards of $1500 in liquid resources
or $2000 in non-liquid resources.

E. Quarterly Reporting:
A benefit group subject to Quarterly
Reporting shall be subject to reporting
requirements as specified in Subsection I of
8.102.120.11 NMAC. 
[8.102.630.8 NMAC - Rp 8.102.630.8
NMAC, 07/01/2001; A, 02/14/2002]

8.102.630.9 CHANGE PROCESS-
ING:  If during a certification period,
changes occur that affect eligibility or ben-
efit amount, the caseworker [must] shall
take action to adjust the benefit group’s eli-
gibility or benefit amount.

A. Benefit Group
Responsibilities:

(1) At Application:  An applicant
must report all changes affecting eligibility
and benefit amount that may have occurred
since the date the application was filed and
before the date of the interview.  Changes
occurring after the interview, but before the
date of the approval notice, must be report-

ed by the benefit group within 10 days of
the date the change is known to the benefit
group.

(2) Change Reporting
Requirements for Active Cases:  A benefit
group must report changes within ten (10)
days of the date a change becomes known to
the benefit group. 

(3) Time Limits:  The 10-day
period begins with the date the change
becomes known to the benefit group.  The
change is considered reported on the date
the report of change is received by the local
county office or, if mailed, the date of the
postmark on the benefit group’s report plus
three days mailing time, whichever is earli-
er.  Benefit groups shall be encouraged to
use a change report form to document
changes, although changes may also be
reported by personal visit or telephone.  In
the absence of a written report, a 13-day
notice of adverse action is required if the
change will result in a reduction or termina-
tion of benefits.

(4) Quarterly Reporting Benefit
Groups:

(a) Change reporting require-
ments for a benefit group subject to
Quarterly Reporting is specified in
8.102.120.11 NMAC.

(b) Changes reported and verified
by a benefit group subject to Quarterly
Reporting requirements shall be acted on by
the caseworker according to the standards
of Subsection B of 8.102.630.9 NMAC.

B. D e p a r t m e n t
Responsibilities:  The caseworker shall
inform the benefit group of its responsibili-
ty to report changes.  The caseworker shall
be required to take action on any change
reported by the benefit group to determine if
the change affects eligibility or benefit
amount.  The caseworker shall document
the date a change is reported, and whether
the change affects eligibility or benefit
amount.

(1) Action on Changes: When a
benefit group reports a change, the case-
worker must take action to determine the
benefit group’s eligibility and benefit
amount within ten days of the date the
change is reported.  For changes that result
in a decrease or termination of benefit group
benefits, the caseworker shall act on the
change as follows:

(a) If the caseworker receives a
written report from the benefit group, action
shall be taken for the following month with-
out an advance notice of adverse action.
The benefit group shall be provided with
adequate notice.  If the certification period
will expire before the expiration notice time
limit, no action shall be required to reduce
or terminate benefits.

(b) If the change is reported by
any other means, within 10 days, the case-

worker shall take action to issue a notice of
adverse action to reduce or terminate bene-
fits effective the month following the month
the adverse action time limit expires.  If the
certification period will expire before the
expiration of the adverse action time limit,
no action shall be required to reduce or ter-
minate benefits.

(2) Increased Benefits:
(a) For changes resulting in an

increase, the caseworker shall make the
change prospectively beginning in the
month following the month the change was
reported.

(b) Providing Verification:  The
benefit group shall be allowed 10 days from
the date a change is reported to provide ver-
ification.  If verification is not provided at
the time a change is reported, the benefit
group shall be allowed 10 days, plus 3 days
if a notice is mailed, to provide verification.  

(3) Decreased Benefits:  When a
benefit group timely reports a change which
will decrease benefits, the caseworker shall
issue an adverse action notice to the benefit
group.  If the adverse action time limit
expires in the following month, there is no
overpayment in the following month and
the benefit group is entitled to the greater
benefit amount.  The decrease shall be
effective in the month following the month
the notice expires.

(4) Termination of Benefits:
When the benefit group reports a change
which will result in a termination of bene-
fits, the caseworker shall issue an adverse
action notice.

(a) If the adverse action time limit
expires in the following month, there is no
overpayment to the benefit group in the fol-
lowing month and the benefit group shall be
entitled to the greater benefit amount.  No
claim shall be filed.

(b) If the adverse action time limit
will expire after the certification period
ends, action shall be taken to terminate ben-
efits and the certification period shall be
allowed to expire.  The caseworker shall
document the change in the case record.

(5) No Change in Benefit
Amount:  When a reported change has no
effect on the benefit amount, the casework-
er shall document the change in the case file
and notify the benefit group of the receipt of
the report and that there is no change in ben-
efits.

C. Failure to Report
Changes:

(1) If the caseworker discovers
that the benefit group failed to report a
change as required, the caseworker shall
evaluate the change to determine whether
the benefit group received benefits to which
it was not entitled.  After verifying the
change, the caseworker shall initiate a claim
against the benefit group for any month in
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which the benefit group was over paid ben-
efits.  The first month of the over payment
shall be the month following the month the
adverse action notice time limit would have
expired had the benefit group timely report-
ed the change.  If the discovery is made
within the certification period, the benefit
group is entitled to a notice of adverse
action if its benefits shall be reduced.  No
claim shall be established because of a
change in circumstances that a benefit
group is not required to report.

(2) Increased Benefit Amount:
When a benefit group fails to make a time-
ly report of a change which will result in an
increased benefit amount the benefit
amount shall increase the month following
the month in which the change was report-
ed.

D. Other Changes:  All
unreported changes of which the casework-
er becomes aware of shall be acted upon.  At
a minimum, this means documenting
changes in the case record.  All discrepan-
cies and questionable information shall be
resolved to make sure that the correct bene-
fit amount is issued to the benefit group.
[8.102.630.9 NMAC - N, 07/01/01; A,
02/14/2002]

expenses are allowed for certain eligible
members as a deduction from their gross
income).  Thirty percent of this amount sub-
tracted from the MFSA for the household’s
size is its benefit amount.

(3) Application:  Means a written
request, on the appropriate ISD form,
signed by or on behalf of an individual or
family, for assistance.

(4) Attendant:  Means an indi-
vidual needed in the home for medical,
housekeeping, or child care reasons.

(5) Authorized Representative:
Means an individual designated by a house-
hold or responsible member to act on its
behalf in applying for food stamp benefits,
obtaining food stamp benefits, and/or using
food stamp benefits to purchase food for the
household.  This can include a public or pri-
vate, nonprofit organization or institution
providing assistance, such as a treatment or
rehabilitation center, or shelter, which acts
on behalf of applicants, whom resides at the
facility.

(6) Benefit Month:  Means the
month for which food stamp benefits have
been issued.  This term is synonymous with
Issuance Month defined below.

(7) Beginning Month:  Means
the first month for which a household is cer-
tified after a lapse in certification of at least
one calendar month in any project area.  A
household is budgeted prospectively in a
beginning month.  A beginning month is
also an initial month.

(8) Boarder:  Means an individ-
ual to whom a household furnishes lodging
and meals for reasonable compensation.
Such a person is not considered a member
of the household for determining the food
stamp benefit amount.

(9) Boarding House:  Means a
commercial establishment, which offers
meals and lodging for compensation with
the intention of making a profit.  The num-
ber of boarders residing in a boarding house
is not used to establish if a boarding house
is a commercial enterprise.

(10) Budget Month:  Means the
calendar month for which income and other
circumstances of the household are deter-
mined in order to calculate the food stamp
benefit amount.  During the beginning
month of application, prospective budgeting
shall be used and therefore, the budget
month and the issuance month are the same.

(11) Capital Gains:  Means pro-
ceeds from the sale of capital goods or
equipment.

(12) Cash Assistance (CA)
Households:  (also referred to as Financial
Assistance)  Means households composed
entirely of persons who receive CA pay-
ments.  Cash Assistance (CA) means any of
the following programs authorized by the
Social Security Act of 1935, as amended:

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.100
NMAC, Sections 7 and 8.  The definitions
and acronyms are moved from 8.139.650
NMAC.

8.139.100.7 DEFINITIONS
A. Definitions A-L:
(1) Adequate Notice:  Means a

written notice that includes a statement of
the action HSD has taken or intends to take,
reason for the action, household right to a
fair hearing, name of the individual to con-
tact for additional information, the avail-
ability of continued benefits, liability of the
household for any overissuances received if
hearing decision is adverse to the house-
hold.  An adequate notice may be received
prior to an action to reduce benefits, or at
the time reduced benefits will be received,
or if benefits are terminated, at the time
benefits would have been received if they
had not been terminated.  In all cases, par-
ticipants have 13 days from the mailing date
of the notice to request a fair hearing and to
have benefits restored to their previous
level.

(2) Adjusted Net Income:
Means the household’s gross monthly
income less the standard deduction, earned
income deduction, dependent care deduc-
tion and the shelter deduction.  (Medical

Old Age Assistance; Temporary Assistance
to Needy Families (TANF); Aid to the
Blind; Aid to the Permanently and Totally
Disabled; and Aid to the Aged, Blind or
Disabled.  It also means General Assistance
(GA), cash payments financed by state or
local funds made to adults with no children
who have been determined disabled, or to
children who live with an adult who is not
related. CA households composed entirely
of TANF, GA and/or SSI recipients are cat-
egorically eligible for FS.

(13) Certification:  Means the
authorization of eligibility of a household
and issuance of food stamp benefits.

(14) Certification Period:
Means the period assigned for which a
households is eligible to receive food stamp
benefits.  The certification period shall con-
form to calendar months.

(15) Collateral Contact:  Means
an individual or agency designated by the
household to provide information concern-
ing eligibility.

(16) Communal Diner:  Means
an individual sixty (60) years of age or over
who is not a resident of an institution or a
boarding house, who is living alone or with
a spouse, and elects to use food stamp ben-
efits to purchase meals prepared for the eld-
erly at a communal dining facility which
has been authorized by USDA/FNS to
accept food stamp benefits.

(17) Communal Dining Facility:
Means a public or private nonprofit private
establishment, approved by FNS, which
prepares and serves meals for elderly per-
sons, or for SSI recipients, and their spous-
es; a public or private nonprofit establish-
ment (eating or otherwise) that feeds elder-
ly persons or SSI recipients and their spous-
es, and federally subsidized housing for the
elderly at which meals are prepared for and
served to the residents.  It also includes pri-
vate establishments that contract with an
appropriate State or local agency to offer
meals at concession prices to elderly per-
sons or SSI recipients and their spouses,
Such establishments include a facility such
as a senior citizen’s center, an apartment
building occupied primarily by elderly per-
sons, or any public or private nonprofit
school (tax exempt) which prepares and
serves meals for elderly persons.

(18) Date of Entry/Admission:
Means the date established by the
Immigration and Naturalization Service as
the date an alien (or sponsored alien) was
admitted for permanent residence.

(19) Disability:  Means the
inability to engage in any substantial gainful
activity by reason of a medically deter-
minable physical or mental impairment.

(20) Disabled Member:  See
Elderly/Disabled Member.

(21) Documentation:  Means a
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written statement entered in the case record
regarding the type of verification used and a
summary of the information obtained to
determine eligibility.

(22) Drug Addiction or
Alcoholic Treatment and Rehabilitation
Program:  Means any drug addiction treat-
ment and rehabilitation program conducted
by a private, nonprofit organization or insti-
tution, or a publicly operated community
mental health center under part B of title
XIX of the Public Health Service Act (42
U.S.C. 3004 et seq.)

(23) Elderly or Disabled
Member:

(a) Elderly:  Means a person who
is age 60 or older.

(b) Disabled:  Means a person
who meets any of the following standards:

(i) Receives
Supplemental Security Income (SSI) under
title XVI of the Social Security Act or dis-
ability or blindness payments under titles I,
II, X, XIV, or XVI of the Social Security
Act;

(ii) Receives federally
or state administered supplemental benefits
under section 1616a of the Social Security
Act, provided that the eligibility to receive
the benefits is based upon the disability or
blindness criteria used under title XVI of
the Social Security Act;

(iii) Receives federally
or state administered supplemental benefits
under section 212(a) of Pub. L. 93-66;

(iv) Receives disability
retirement benefits from a government
agency (e.g. Civil Service, ERA, and
PERA) because of a disability considered
permanent under section 221(i) of the
Social Security Act;

(v) Is a veteran with a
service-connected or non-service connected
disability rated by the Veterans
Administration (VA) as total or paid as total
by the VA under title 38 of the United States
Code;

(vi) Is a veteran consid-
ered by the VA to be in need of regular aid
and attendance or permanently homebound
under title 38 of the United States Code;

(vii) Is a surviving
spouse of a veteran and considered by the
VA to be in need of regular aid and atten-
dance or permanently homebound or a sur-
viving child of a veteran and considered by
the VA to be permanently incapable of self-
support under title 38 of the United States
Code;

(viii) Is a surviving
spouse or surviving child of a veteran and
considered by the VA to be entitled to com-
pensation for service-connected death or
pension benefits for a non-service-connect-
ed death under title 38 of the United States
Code and has a disability considered perma-

nent under section 221(i) of the Social
Security Act (“Entitled” as used in this def-
inition refers to those veterans’ surviving
spouses and surviving children who are
receiving the compensation or pension ben-
efits stated, or have been approved for such
payments, but are not yet receiving them);
or

(ix) Receives an annu-
ity payment under section 2(a)(1)(iv) of the
Railroad Retirement Act of 1974 and is
determined to be eligible to receive
Medicare by the Railroad Retirement
Board, or section 2(a)(i)(v) of the Railroad
Retirement Act of 1974 and is determined to
be disabled based upon the criteria used
under title XVI of the Social Security Act.

(x) Is a recipient of
interim assistance benefits pending the
receipt of Supplemental Security Income, a
recipient of disability related medical assis-
tance under title XIX of the Social Security
Act, or a recipient of disability-based State
general assistance benefits provided that the
eligibility to receive an of these benefits is
based upon disability or blindness criteria
established by the State agency which are at
least as stringent as those used under title
XVI of the Social Security Act (as set forth
at 20 CFR part 416, subpart I, Determining
Disability and Blindness as defined in Title
XVI).

(24) Eligible Foods:
(a) Any food or food product

intended for human consumption except
alcoholic beverages, tobacco, and hot foods
and hot-food products prepared for immedi-
ate consumption;

(b) Seeds and plants to grow
foods for the personal consumption of eligi-
ble households;

(c) Meals prepared and delivered
by an authorized meal delivery service to
households eligible to use food stamp bene-
fits to purchase delivered meals, or meals
served by an authorized communal dining
facility for the elderly, for SSI households,
or both, to households eligible to use food
stamp benefits for communal dining;

(d) Meals prepared and served by
a drug addict or alcoholic treatment and
rehabilitation center to eligible households;

(e) Meals prepared and served by
a group living arrangement facility to resi-
dents who are blind or disabled as found in
the definition of “elderly or disabled mem-
ber” contained in this section;

(f) Meals prepared and served by
a shelter for battered women and children to
its eligible residents; and

(g) In the case of homeless food
stamp households, meals prepared and
served by an authorized public or private
nonprofit establishment (e.g. soup kitchen,
temporary shelter) approved by HSD that
feeds homeless persons.

(25) Encumbrance:  Means debt
owed on property.

(26) Equity Value:  Means the
fair market value of property, less any
encumbrances owed on the property.

(27) Excluded Household
Members:  Means individuals residing
within a household who are excluded when
determining household size, the food stamp
benefit amount or the appropriate MFSA.
These include ineligible aliens, individuals
disqualified for failure to provide an SSN,
or failure to comply with the work require-
ments, and those disqualified for intentional
program violation.  The resources and
income (counted in whole or in part) of
these individuals shall be considered avail-
able to the remaining household members.
(See Non-household Members).

(28) Expedited Services:  The
process by which households reporting little
or no income or resources shall be provided
an opportunity to participate in the FSP, no
later than the seventh calendar day follow-
ing the date the application was filed.

(29) Fair Hearing:  An adminis-
trative procedure during which a claimant
and/or the claimant’s representative may
present a grievance to show why he/she
believes an action or proposed action by
HSD is incorrect or inaccurate.

(30) Fair Market Value (FMV):
Means the amount an item can be expected
to sell for on the open market.  The prevail-
ing rate of return, such as square foot rental
for similar usage of real property in an area.

(31) Financial Assistance (FA)
Households: (also referred to as Cash
Assistance)  Means households composed
entirely of persons who receive FA pay-
ments.  Financial assistance (FA) means any
of the following programs authorized by the
Social Security Act of 1935, as amended:
Old Age Assistance; Temporary Assistance
to Needy Families (TANF); Aid to the
Blind; Aid to the Permanently and Totally
Disabled; and Aid to the Aged, Blind or
Disabled.  It also means General Assistance
(GA), cash payments financed by state or
local funds, made to adults with no children
who have been determined disabled, or to
children who live with an adult who is not
related. FA households composed entirely
of TANF, GA and/or SSI recipients are cat-
egorically eligible for FS.

(32) FNS:  Food and Nutrition
Service of the United States Department of
Agriculture (USDA).

(33) Food Stamp Act:  The Food
Stamp Act of 1977 (P.L. 95-113), and sub-
sequent amendments.

(34) Fraud:  The elements of
fraud are:

(a) Intentionally taking anything
of value;

(b) Intentionally making a
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misrepresentation of, or failing to disclose,
a material fact: with the knowledge that
such a fact is material (necessary to deter-
mine initial/ongoing eligibility or benefit
entitlement); and with the knowledge that
the information is false; and with the intent
that the information be acted upon
(deceive/cheat); with reasonable reliance on
the person who hears the information to
accept it as the truth.

(c) In determining whether there
is a “reasonable suspicion” of client fraud,
particular attention shall be given to the
client’s intent in providing false information
or withholding information.  The law
requires that the client acted intentionally in
giving or withholding information, and with
the further specific intent to deceive or
cheat.

(d) The materiality of the infor-
mation in question is determined by
whether the information was necessary to
determine eligibility or benefit amounts.
However, the client must have knowledge
that the information is material to the
client’s eligibility or benefit amount.

(e) In order to establish a “reason-
able suspicion” of client fraud, there must
be identifiable objective factors indicating
that there is a possibility of fraud in the
case.  This means that there must be more
than a “hunch”.  However, it is not neces-
sary for the caseworker to make a determi-
nation that fraud has been actually commit-
ted.

(35) Full Time Employment
(FS):  Working thirty (30) hours or more
per week, or earning income equivalent to
the minimum wage multiplied by 30 hours.

(36) General Assistance (GA)
Households:  Means a household in which
all members receive cash assistance
financed by state or local funds.

(37) Gross Income:  The total
amount of income that a household is enti-
tled to receive before any voluntary or
involuntary deductions are made, such as,
but not limited to, federal and state taxes,
FICA, garnishments, insurance premiums
(including Medicare), and monies due and
owing the household, but diverted by the
provider.  Gross income does not include
specific income exclusions, such as, but not
limited to, the cost of producing self-
employment income, and income excluded
by federal law.

(38) Group Living
Arrangements:  Means a residential setting
that serves no more than sixteen residents
that is certified by DOH under regulations
issued under Section 1616(e) of the Social
Security Act, or under standards determined
by the Secretary to be comparable to stan-
dards implemented by appropriate State
agencies under section 1616(e) of the Social
Security Act.  To be eligible for food stamp

benefits, a resident shall be living in a pub-
lic  or private non-profit group living
arrangement and must be blind or disabled
as defined in the definition of “Elderly or
Disabled Member” set forth at (i) through
(x) of Subparagraph (b) of Paragraph (23)
of Subsection A of 8.139.100.7 NMAC.

(39) Head of Household:  The
household is the basic assistance unit for the
food stamp program.  The household has the
right to select the head of household in
accordance with the CFR 273.1 (d).

(40) Homeless Individual:
Means an individual who lacks a fixed and
regular nighttime residence, or an individ-
ual whose primary nighttime residence is:

(a) A supervised shelter providing
temporary accommodations (such as a wel-
fare hotel or congregate shelter);

(b) A halfway house or similar
institution providing temporary residence
for individuals intended to be institutional-
ized;

(c) A temporary accommodation
for no more than 90 days in the residence of
another individual, beginning on the date
the individual moves into the temporary res-
idence; or

(d) A place not designed for, or
ordinarily used as a regular sleeping accom-
modation for human beings (a hallway, a
bus station, a lobby or similar places).

(41) Homeless Meal Provider:
Means a public or private nonprofit estab-
lishment, (e.g., soup kitchen, temporary
shelter), approved by an appropriate state
agency, that feeds homeless persons.

(42) Immigrant:  Means a law-
fully admitted alien who entered the U.S.
with the expressed intention of establishing
permanent residence as defined in the feder-
al act.

(43) Immigration and
Naturalization Service (INS):  A Division
of the U.S. Department of Justice.

(44) Ineligible Alien:  Means an
individual who does not meet the eligible
alien requirements or who is not admitted
for permanent residence.

(45) Income:  Means all monies
received by the household from any source,
excluding only the items specified by law or
regulation.  Income is also defined as any
monetary gain or benefit to the household.

(46) Income and Eligibility
Verification System:  This is a system of
information acquisition and exchange for
purposes of income and eligibility verifica-
tion which meets the requirements of
Section 1137 of the Social Security Act,
referred to as IEVS.

(47) Initial Month:  Means the
first month for which a first-time household
is certified for participation in the Food
Stamp Program.  An initial month is also a
month in which a household is certified fol-

lowing a break in participation of one cal-
endar month or longer.  For migrant or sea-
sonal farm worker households, an initial
month shall only be considered if there has
been an interruption in certification of at
least one calendar month.

(48) Inquiry:  Means a request
for information about eligibility require-
ments for a cash, medical, or food assis-
tance program that is not an application.
(although the inquiry may be followed by
an application).

(49) Institution of Higher
Education:  Means any institution which
normally requires a high school diploma or
equivalency certificate for enrollment,
including, but not limited to, colleges, uni-
versities, and vocational or technical
schools at the post-high school level.

(50) Institution of Post-
Secondary Education:  Means an institu-
tion of post-secondary education and any
public or private educational institution that
normally requires a high school diploma or
equivalency certificate for enrollment, or
that admits persons who are beyond the age
of compulsory school attendance in the state
in which the institution is located regardless
of the high school prerequisite, provided
that the institution is legally authorized or
recognized by the state to provide an educa-
tional program beyond secondary education
in the state or provides a program of train-
ing to prepare students for gainful employ-
ment.

(51) Irrevocable Trust Funds:
Means an arrangement to have monies held
by one person for the benefit of another that
cannot be revoked.

(52) Issuance Month:  Means the
calendar month for which food stamps are
issued. In prospective budgeting, the budg-
et and issuance months are the same.  In ret-
rospective budgeting, the issuance month
follows the budget month.

(53) Low-Income Household:
Means a household whose annual income
does not exceed 125% of the Office of
Management and Budget poverty guideline.

B. Definitions M-Z 
(1) Maximum Food Stamp

Allotment (MFSA):  The diet required to
feed a family of four persons consisting of a
man and a woman 20 through 50, a child 6
through 8, and a child 9 through 11 years of
age.  The cost of such a diet shall be the
basis for uniform food stamp benefit
amounts for all households, regardless of
their actual composition.  In order to devel-
op maximum food stamp benefit amounts,
the USDA makes adjustments for house-
hold size taking into account the economies
of scale and other adjustments as required
by law.  The MFSA is used to determine if a
boarder is paying reasonable compensation
for services.  The Maximum Food Stamp
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Allotment (MFSA) was the Thrifty Food
Plan (TFP).

(2) Meal Delivery Service:
Means a political subdivision, a private
nonprofit organization, or a private estab-
lishment with which a State or local agency
has contracted for the preparation and deliv-
ery of meals at concession prices to elderly
persons, and their spouses, and to the phys-
ically or mentally handicapped, and to per-
sons otherwise disabled, and their spouses,
such that they are unable to adequately pre-
pare all of their meals.

(3) Medicaid:  Medical
Assistance under title XIX of the Social
Security Act, as amended.

(4) Migrant/Migrant
Household:  Means an individual who trav-
els away from home on a regular basis with
a group of laborers to seek employment in
an agriculturally related activity.  A migrant
household is a group that travels for this
purpose.

(5) Mixed Households:  Means
those households in which some but not all
of the members  receive Cash Assistance
benefits.

(6) Net Monthly Income:
Means gross nonexempt income minus the
allowable deductions.  It is the income fig-
ure used to determine eligibility and food
stamp benefit amount.

(7) Non-Cash Assistance (NCA)
Households:  Means any household, which
does not meet the definition of a Cash
Assistance household, including households
composed of both Cash Assistance and
(NCA) members (mixed household).  Same
as Non-Financial Households (NFA)

(8) Non-Financial Assistance
(NFA) Households:  Means any household,
which does not meet the definition of a
Financial Assistance household, including
households composed of both Cash
Assistance and (NFA) members (mixed
household).  Same as Non-Cash
Households (NCA)

(9) Nonhousehold Members:
Persons residing with a household who are
specifically excluded by regulation from
being included in the household certifica-
tion, and whose income and resources are
excluded.  Nonhousehold members include
roomers, boarders, attendants, and ineligi-
ble students.  Included in this classification
are institutionalized household members
such as children attending school away
from home and members who are hospital-
ized or in a nursing home.

(10) Overissuance:  Means the
amount by which food stamp benefits
issued to a household exceed the amount the
household was eligible to receive.

(11) Period of Intended Use:
Means the month in which the benefits are
issued if issued before the 20th of the

month.  For benefits issued after the 20th of
the month, the period of intended use is the
rest of the month and the following month.

(12) Principal Wage Earner:
Means the household member with the
greatest amount of earned income in the two
months preceding a determination that a
program rule has been violated.  This
applies only if the employment involves 20
hours or more a week or pays wages equiv-
alent to the federal minimum wage multi-
plied by 20 hours.  In making this evalua-
tion, the entire household membership shall
be considered, even those who are excluded
or disqualified but whose income must be
counted for eligibility and benefit amount
determination.  For purposes of determining
noncompliance with the food stamp work
requirements, including E&T components,
voluntary quit, and work-fare, the head of
household is the principal wage earner
unless the household has selected an adult
parent of children (of any age) or an adult
with parental control over children (under
age 18) as the designated head of household
as agreed upon by all adult members of the
household.  A person of any age shall not be
considered the principal wage earner if they
are living with a parent or person fulfilling
the role of parent, if the parent or parent-
substitute is:

(a) Registered for employment;
(b) Exempt because of Title IV

compliance;
(c) In receipt of UCB or is regis-

tered as part of the UCB process; or
(d) Employed or self-employed a

minimum of 30 hours a week or receiving
income at the federal minimum hourly rate
multiplied by 30 hours.

(13) Project Area:  Means the
county office or similar political subdivi-
sion designated as the unit for FSP opera-
tions.

(14) Prospective Budgeting:
Means the computation of a household’s eli-
gibility and benefit amount based on a rea-
sonable estimate of income and circum-
stances that will exist in the current month
and future months.

(15) Quality Control (QC):
Federally mandated as part of the
Performance Reporting System whereby
each state agency is required to review a
sample of active cases for eligibility and
benefit issuance, and to review a sample of
negative cases for correct application of
policy.  The objectives are to determine a
state’s compliance with the Food Stamp Act
and CFR regulations, and to establish the
basis for a state’s error rate, corrective
action to avoid future errors, and liability
for errors in excess of national standards, or
eligibility for enhanced federal funding if
the error rate is below national standards.

(16) Quarterly Reporting:

Means a reporting requirement that allows a
12-month certification period and requires a
household to submit a report form every
third month during the certification period.
These households are required to report
changes only at each Quarterly Report.

(17) Real Property:  Means land,
buildings, and whatever is built on or
affixed to the land.

(18) Recipient:  Means a person
receiving food stamp benefits.  (Same as a
participant.)

(19) Refugee:  Means a lawfully
admitted individual granted conditional
entry into the U.S.

(20) Reasonable Compensation:
Means a boarder payment, in cash, equiva-
lent to the MFSA for the number of board-
ers.

(21) Regular Reporting:  Means
a reporting requirement in which a house-
hold is not required to meet Quarterly
Reporting requirements, and must report
changes within 10 days of the date the
change becomes known.

(22)    Retail Food Store:  “Retail
Food Store” means:

(a) An establishment or recog-
nized department of an establishment, or a
house-to-house trade route, whose eligible
food sales volume, as determined by visual
inspection, sales records, purchase records,
or other inventory or accounting record
keeping methods that are customary or rea-
sonable in the retail food industry, is more
than 50 percent staple food items for home
preparation and consumption;

(b) Public or private communal
dining facilities and meal delivery services;
private nonprofit drug addict or alcoholic
treatment and rehabilitation programs; pub-
licly operated community mental health
centers which conduct residential programs
for drug addicts and/or alcoholics;

(c) Public or private nonprofit
group living arrangements, or public or pri-
vate nonprofit shelters for battered women
and children, or public or private nonprofit
establishments, approved by HSD, or a
local agency, that feed homeless persons;

(d) Any private nonprofit cooper-
ative food purchasing venture, including
those whose members pay for food prior to
receipt of the food; a farmer’s market.

(23) Retrospective Budgeting:
Means the computation of a household’s
benefits for an issuance month based on
actual income and circumstances that exist-
ed in the previous month, the ‘budget”
month.

(24) Self-Employed:  An individ-
ual who engages in a self-managed enter-
prise for the purpose of providing support
and income and who does not have the
usual withholding deducted from this
income.  The individual is not eligible to
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draw UCB by virtue of their job efforts.
(25) Shelter for Battered

Women and Children:  Means a public or
private nonprofit residential facility that
serves battered women and their children.
If such a facility serves other individuals, a
portion of the facility must be set aside on a
long-term basis to serve only battered
women and children.

(26) Sponsor:  Means a person
who executed an affidavit(s) of support or
similar agreement on behalf of an alien as a
condition of the alien’s entry or admission
to the United States as a permanent resident.

(27) Sponsored Alien:  Means an
alien lawfully admitted for permanent resi-
dence in the United States as an immigrant,
as defined in Subsection 101(a)(15) and
Subsection 101(a)(2) of the Immigration
and Nationality Act.

(28) Spouse:  Means either of two
individuals who:

(a) would be defined as married
to each other under applicable State law; or

(b) are living together and are
holding themselves out to the community as
husband and wife by representing them-
selves as such to relatives, friends, neigh-
bors, or trades people.

(29) Standard Utility Allowance
(SUA):  Means an average utility amount
used year round that includes the actual
expense of heating and cooling fuel, elec-
tricity (apart from heating or cooling), the
basic service fee for one telephone, water,
sewerage, and garbage and trash collection.
This amount is adjusted annually to reflect
changes in expenses.  A cooling expense is
a verifiable utility expense relating to the
operation of air conditioning.

(30) State Wage Information
Collection Agency:  The wage information
collection agency for the State of New
Mexico is the Department of Labor (DOL)
Employment Security Division (ESD)
which administers the state employment
compensation law and which provides a
quarterly report of employment related
income and eligibility data.

(31) Striker:  Means anyone
involved in a strike or concerted work stop-
page by employees (including stoppage due
to the expiration of a collective bargaining
agreement) and any concerted slow down or
other concerted interruption of operations
by employees.

(32) Student:  Means an individ-
ual attending school at least half time, as
defined by the institution; any kindergarten,
preschool, grade school, high school, voca-
tional school, technical school, training pro-
gram, college, or university.

(33) Supplemental Security
Income (SSI):  Means monthly cash pay-
ments made under the authority of:

(a) Title XVI of the Social

Security Act, as amended, to the aged, blind
and disabled;

(b) section 1616(a) of the Social
Security Act; or

(c) section 212(a) of P.L. 93-66.
(34) SSI Household:  Means a

household in which all members are appli-
cants or recipients of SSI.  An SSI house-
hold may also apply for food stamps
through a Social Security office.  The appli-
cation must be forwarded to the appropriate
food stamp (ISD) office for processing. SSI
households are categorically eligible.

( 3 5 ) S u p p l e m e n t a r y
Unemployment Benefits (SUB):  Part of
the guaranteed annual wage provisions in
the auto industry whereby the company sup-
plements state UCB to insure that laid off
workers receive a guaranteed amount of
income during the layoff period.

(36) Thrifty Food Plan (TFP):
See Maximum Food Stamp Allotment.

(37) Transitional Housing:
Housing is transitional if its purpose is to
facilitate the movement of homeless indi-
viduals and families to permanent housing
within 24 months, or such longer period as
is determined necessary.  All types of hous-
ing meant to be transitional should be con-
sidered as such for the purpose of determin-
ing exclusion.  The definition does not
exclude specific types of housing and does
not require the presence of cooking facili-
ties in a dwelling.

(38) Vehicles:  Means a mode of
transportation for the conveyance of pas-
sengers to or from employment, daily liv-
ing, or for the transportation of goods.  For
purposes of the Food Stamp Program boats,
trailers, and mobile homes shall not be con-
sidered as vehicles.

(39) Verification:  Means the use
of third-party information or documentation
to establish the accuracy of statements on
the application.
[8.139.100.7 NMAC – Rn, 8.139.650.7
NMAC & A, 02/14/2002]

8.139.100.8 ABBREVIATIONS &
ACRONYMS:

A. Abbreviations and
Acronyms:

(1) ABAWD:   Able Bodied
Adults Without Dependents

(2) AFDC: Aid to Families with
Dependent Children (replaced by TANF
effective July 1, 1997)

(3) BIA-GA:  Bureau of Indian
Affairs-General Assistance

(4) CA: Cash Assistance (same as
Financial Assistance)

(5) CE:  Categorical Eligibility or
Categorically Eligible

(6) CFR:  Code of Federal
Regulations

(7) CPI-U:  Consumer Price

Index for Urban Consumers
(8) CS:  Child Support
(9) CSED:  Child Support

Enforcement Division
(10) CYFD:  (New Mexico)

Children Youth & Families Department
(11) DOH:  (New Mexico)

Department of Health
(12) DOJ:  (United States)

Department of Justice
(13) DOL:  Department of Labor

(formerly ESD)
(14) DOT:  Dictionary of

Occupational Titles
(15) DRIPS:  Disqualified

Recipient Information Processing System
(16) E&T:  Employment and

Training
(17) EBT:  Electronic Benefit

Transfer
(18) EC:  Employment Counselor
(19) EI:  Earned Income
(20) EW:  Eligibility Worker

(now FAA or caseworker)
(21) FA:  Financial Assistance

(same as Cash Assistance)
(22) FAA:  Family Assistance

Analyst (caseworker)
(23) FCS:  Food and Consumer

Services of the USDA
(24) FFY:  Federal Fiscal Year
(25) FMV:  Fair Market Value
(26) FNS:  Food and Nutrition

Service (now the FCS)
(27) FSP:  Food Stamp Program
(28) GA:  General Assistance
(29) GED:  General Equivalency

Degree
(30) HHS:  (U.S. Dept. of) Health

and Human Services
(31) HSD:  (New Mexico)

Human Services Department
(32) HUD:  (U.S. Dept. of)

Housing and Urban Development
(33) IEVS:  Income and

Eligibility Verification System
(34) INS:  (U.S.) Immigration

and Naturalization Service
(35) IPV:  Intentional Program

Violation
(36) ISD:  (HSD) Income

Support Division
(37) ISD2:  Integrated Services

Delivery for ISD
(38) ISS:  Income Support

Specialist (now FAA or caseworker)
(39) JOBS:  Jobs Opportunities

and Basic Skills (a work program under
AFDC)

(40) JTPA:  Job Training
Partnership Act (now WIA)

(41) LIHEAP:  Low Income
Home Energy Assistance Program

(42) LITAP:  Low Income
Telephone Assistance Program

(43) MFSA:  Maximum Food
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Stamp Allotment (benefit amount)
(44) MRRB:  Monthly Reporting

and Retrospective Budgeting
(45) MVD:  (New Mexico)

Motor Vehicle Division 
(46) NADA:  National

Automobile Dealers Association
(47) NFA:  Nonfinancial

Assistance (same as Non-Cash Assistance
(NCA)

(48) NMW:  New Mexico Works
(49) QC:  Quality Control
(50) QR:  Quarterly Reporting or

Quarterly Reporters
(51) RR:  Regular Reporting or

Regular Reporters
(52) RSVP:  Retired Seniors

Volunteer Program
(53) SAVE:  Systematic Alien

Verification for Entitlements
(54) SSA:  Social Security

Administration
(55) SSI:  Supplemental Security

Income
(56) SSN:  Social Security

Number
(57) SUA:  Standard Utility

Allowance
(58) SWICA:  State Wage

Information Collection Agency
(59) TANF:  Temporary

Assistance to Needy Families (block grant
program under Title IV-A of the Social
Security Act)

(60) TAPP:  Tribal Assistance
Project Program (Navajo)

(61) TFP:  Thrifty Food Plan
(now the Maximum Food Stamp Allotment)

(62) UCB:  Unemployment
Compensation Benefits

(63) USDA:  U. S. Department of
Agriculture

(64) VA:  Veterans
Administration

(65) WIA:  Workforce
Investment Act (formally JTPA)

B. [Reserved]
[8.139.100.8 NMAC – Rn, 8.139.650.8
NMAC & A, 02/14/2002]

8.139.100.[8]9 MISSION STATE-
MENT:

A. The purpose of the
Program is to provide for improved levels
of nutrition among low-income households
through a cooperative Federal-State pro-
gram of food assistance to be operated
through normal channels of trade.

B. Section 2 of the Food
Stamp Act of 1977 states, in part:  Congress
hereby finds that the limited food purchas-
ing power of low-income households con-
tributes to hunger and malnutrition among
members of such households.  To alleviate
such hunger and malnutrition, a food stamp
program is herein authorized which will

permit low-income households to obtain a
more nutritious diet through normal chan-
nels of trade by increasing food purchasing
power to all eligible households who apply
for participation.
[2/01/95; 8.139.100.9 NMAC -Rn,
8.139.100.8 NMAC, 02/14/2002]

8.139.100.[9]10 P R O G R A M
OVERVIEW

A. Establishment of the
Food Stamp Program: Sec. 4 [2013] (a) of
the Act provides that subject to availability
of funds appropriated under section 18, the
Secretary is authorized to formulate and
administer a food stamp program under
which eligible households within a State be
provided an opportunity to obtain a more
nutritious diet through the issuance to the
household of an allotment.

B. State Participation:  A
state is prohibited from participating in the
food stamp program if it is determined that
state or local sales taxes are collected on
purchases of food made with coupons
issued under the Act.

C. Retail Stores:
Coupons used by households shall be used
only to purchase food from retail food
stores which have been approved for partic-
ipation in the Food Stamp Program.
Coupons issued and used as provided in the
Act shall be redeemable at face value by the
Secretary through the facilities of the
Treasury of the United States.
[2/01/95; 8.139.100.10 NMAC -Rn,
8.139.100.9 NMAC, 02/14/2002]

8.139.100.[10]11 GENERAL PRO-
GRAM DESCRIPTION

A. Purpose:  The Food
Stamp Program is designed to promote the
general welfare and to safeguard the health
and well being of the nation’s population by
raising the levels of nutrition among low-
income households.

B. H o u s e h o l d
Participation:  Participation in the Food
Stamp Program shall be limited to those
households whose income and other finan-
cial resources, held singly or in joint owner-
ship, are determined to be a substantial lim-
iting factor in permitting them to obtain a
more nutritious diet.  Eligibility for the
Program is determined by comparing the
applicant group’s income, resources, and
non-financial eligibility information to the
Program’s policies.

C. National Standards:
Uniform national standards for determining
eligibility and participation are established
each year, and are effective every October.
A household [must] shall meet income and
resource limits and other specific eligibility
criteria before approval for participation in
the Food Stamp Program.  The income test

is based on 130% of the federal poverty
level.  Resource eligibility limits are $2,000
for households whose members are under
60 years of age, and $3,000 for households
containing one or more individuals 60 years
of age or over.  The federal government
funds Program benefits at 100% and admin-
istrative costs at 50%.
[2/01/95; 8.139.100.11 NMAC –Rn & A,
8.139.100.10 NMAC, 02/14/2002]

8.139.100.[11]12 ADMINISTRATION:
The State agency of each participating State
shall assume responsibility for the certifica-
tion of applicant households and for the
issuance of coupons (benefits).  In New
Mexico the agency responsible for adminis-
tration of the Food Stamp Program is the
Human Services Department, Income
Support Division. HSD is responsible for
control and accountability in the Food
Stamp Program.  Records shall be kept to
ascertain whether the program is being con-
ducted in compliance with provisions of the
Food Stamp Act of 1977.  Such records
shall be available for inspection and audit at
any reasonable time and shall be preserved
for not less than three years.
[2/01/95; 8.139.100.12 NMAC -Rn,
8.139.100.11 NMAC, 02/14/2002]

8.139.100.[12]13 [BUREAU RESPON-
SIBILITIES] DIVISION RESPONSI-
BILITIES:  The [Food Assistance Bureau
is] Income Support Division of the Human
Services Department shall be responsible
for general administration of the Food
Stamp Program.

A. Issuance of food stamp
coupons to eligible low-income households
is accomplished in Santa Fe via direct mail
delivery.

B. Since September 1990,
benefit delivery was accomplished via elec-
tronic benefit transfer in selected counties.
The electronic benefit transfer delivery sys-
tem has been approved statewide.

C. Policy changes and
interpretation is forwarded to field staff and
other interested parties as it is received from
the Food and Nutrition Service of the
United States Department of Agriculture.
Individual requests for policy clarifications
are also disseminated.

D. The [Bureau] Division
is responsible for record keeping to satisfy
provisions of the Food Stamp Act of 1977,
including keeping numbers of participating
households, amount of food stamp benefits
issued monthly, benefits returned monthly,
affidavits filed, and coupons destroyed.
[8.139.100.13 NMAC –Rn & A,
8.139.100.12 NMAC, 02/14/2002]
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office, provided it has not applied for food
stamp benefits in the preceding 30 days or
does not have a food stamp application
pending at a local ISD office.

(a) Such applications are consid-
ered filed for normal processing purposes
when the signed application is received by
SSA.

(b) SSA is required to forward
every application to the appropriate ISD
office within one working day of receipt.

(c) SSI clients are not required to
see an ISD [Income Support Specialist
(ISS)] caseworker or be otherwise subjected
to a second interview, although additional
information or verification may be request-
ed.

(2) SSI/FS Prerelease
Applications: A resident of a public insti-
tution who applies for SSI prior to release
from the institution under the Social
Security Administration (SSA) Prerelease
Program for the Institutionalized [42 U.S.C.
1383 (j)] [will] shall be permitted to apply
for food stamp benefits at the same time
[he/she] the individual applies for SSI.  The
food stamp application [will] shall be
processed at a local ISD office in accor-
dance with Paragraph 1 of Subsection C of
8.139.110.9 NMAC above and with the fol-
lowing processing and timeliness standards
for joint SSI/FS prerelease applications.

(a) Application Date:
(i) When a resident of

an institution files a joint application for SSI
and food stamp benefits with SSA prior to
release from the institution, the date of
application for filing purposes at the local
ISD office [will] shall be the date of release.

(ii) An application
[will] shall be denied upon receipt if the
applicant is not otherwise eligible, except
for the resident of an institution provision.

(b) Normal Processing
Standard:

(i) An application [will]
shall be processed as soon as possible and
the applicant afforded an opportunity to par-
ticipate no later than 30 days from the date
of release from the institution.

(ii) Benefits for the ini-
tial month of certification [will] shall be
prorated from the date of the month the
applicant is released from the institution.

(c) Expedited Service: An appli-
cant who qualifies for expedited service
[will] shall receive benefits no later than the
seventh calendar day following the appli-
cant’s release from the institution.

(d) Categorical Eligibility: A
potential categorically eligible applicant
[will] shall not be considered as such until
[he/she] the individual has been released
from the institution and SSA has made a
final SSI eligibility determination.

(e) Restored Benefits: SSA must

notify the local ISD office of the date of the
applicant’s release from the institution.  If
for any reason notification is not provided
on a timely basis, the [ISS will] caseworker
shall only restore food stamp benefits
retroactively to the date of release.

[B.] D. A u t h o r i z e d
Representatives:

(1) Designation: The head of the
household or the spouse or any other
responsible member of the household may
designate [a person] an individual who is a
non-household member to act on its behalf
in:

(a) Applying for food stamp ben-
efits; or

(b) Obtaining food stamp bene-
fits; or

(c) Using the food stamp benefits. 
(i) The [ISS must] case-

worker shall obtain a copy of the house-
hold’s written authorization for the author-
ized representative and maintain it in the
household’s case record.  No limit [will]
shall be placed on the number of households
an authorized representative may represent.

(ii) Even if the house-
hold member is able to make application
and obtain benefits, the household should
be encouraged to name an authorized repre-
sentative to use the food stamp benefits in
case illness or other circumstances prevent
household members from using the benefits
themselves.

(iii) The authorized rep-
resentative’s identity [will] shall be verified
and a copy of the document maintained in
the household’s case file.

(2) Liability of Households:
The head of the household or spouse should
prepare or review their application whenev-
er possible, even though another household
member or the authorized representative
will actually be interviewed.  The house-
hold is liable for any over-issuances result-
ing from incorrect or untrue information
given by the authorized representative.

(3) Application: When the head
of the household or spouse cannot make
application, another member may apply, or
an adult who is not a member of the house-
hold may be designated as the authorized
representative.  Nonmember adults [will]
shall be designated as authorized represen-
tatives for certification purposes only if they
are:

(a) Designated in writing by the
head of the household, or spouse, or anoth-
er responsible member of the household;
and

(b) Sufficiently aware of relevant
household circumstances to represent it.

(4) Changing Authorized
Representative: An authorized representa-
tive may be designated at the time an appli-
cation is completed; the authorized repre-

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.110
NMAC, Sections 9, 10, and 11.  This
amendment informs recipients that cash
assistance requirements or time limits
have no affect on food stamp eligibility;
adds language on the Privacy Act state-
ment for the Food Stamp Program; pro-
vides for implementation of quarterly
reporting and for notification to a house-
hold that has missed its first interview.  

8.139.110.9 RIGHT TO APPLY:
A. Anyone has the right to

apply for any benefits provided by ISD
whether or not it appears that [he/she] the
individual will be found eligible.
[Individuals] An individual requesting
information or assistance [will] shall be
informed of [their] the right to apply,
whether or not it appears [they] the individ-
ual will be found eligible.

B. [If anyone] An individ-
ual who requests information or assistance
and who[requesting information/assistance]
wishes to apply, [he/she will] shall be
encouraged to complete an application the
same day that contact is made with the
office.  

(1) [Individuals will] An individ-
ual shall be informed that the date of appli-
cation affects the benefit amount. 

(2) [Individuals will] An individ-
ual shall be informed that [they may file] an
incomplete application may be filed as long
as the form has the applicant’s name and
address and is signed by a responsible
household member or authorized represen-
tative.

(3) An interview [is not] shall not
be required before filing an application.

(4) A household shall be
informed, except for a Food Stamp Program
requirement, that any disadvantages or
requirements for applying for or receiving
cash assistance do not apply to the Food
Stamp Program and that receiving food
stamps shall have no bearing on any other
program’s time limits that may apply to the
household. 

(5) If an individual contacts the
office by phone or mail and does not wish to
come to the office to pick up an application,
[he/she] the individual is entitled to be
mailed an application the same day the
office is contacted.

[A.] C. SSI Applicants:
(1) Whenever a household con-

sists only of SSI applicants or recipients, the
household has the right to apply for food
stamp benefits and to transact all food
stamp business at a Social Security (SSA)
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sentative [will] shall be named on the ID
card.  This does not preclude the right of the
household to make a designation after it has
made application to the program.  If a
household develops a need for a representa-
tive, or needs to change the authorized rep-
resentative before, during, or after the certi-
fication process, a new authorized represen-
tative may be appointed and a new ID card
[will] shall be issued to the household.  The
authorized representative designated to
apply for the household may be the same
individual who obtains or uses the benefits
for the household, or may be a different
individual.

(5) Using Food Stamp Benefits:
The authorized representative may use the
food stamp benefits to purchase food for the
household’s consumption with the house-
hold’s full knowledge and consent, provid-
ed that the authorized representative has the
household’s ID card.

(6) Kinds of Authorized
Representatives:

(a) Emergency Authorized
Representatives:

(i) An emergency
authorized representative is someone who
obtains benefits for a particular month when
the household is unable to obtain the bene-
fits because of unforeseen circumstances.

(ii) A household may
designate in writing, on a one-time basis, an
emergency authorized representative.

(iii) The household
member whose signature is on the house-
hold’s ID card must sign a designation
authorizing the emergency authorized rep-
resentative to obtain the benefits.

(b) Non-Household Members:
If the only adult living with a household is
classified as an excluded household mem-
ber or nonmember, that individual may be
the authorized representative for the minor
members who are eligible.

(c) Addiction Treatment
Centers:

(i) Residents of public
or private, nonprofit drug or alcohol treat-
ment centers must apply and be certified for
program participation through the use of an
authorized representative who is an
employee of, and designated by, the organi-
zation or institution administering the treat-
ment and rehabilitation program.

(ii) The center may
receive and spend food stamp benefits for
food prepared by and/or served to the center
residents, and is responsible for complying
with requirements governing treatment cen-
ters.

(d) Group Homes:
(i) A resident of a group

living arrangement may apply for food
stamp benefits and be certified through use
of an authorized representative employed

and designated by the group home; or on
[his/her] the resident’s own behalf; or
through an authorized representative of
[his/her own] the applicant’s choice.

(ii) A resident of a
group home does not have to be certified
through an authorized representative or
individually in order for one or the other
method to be used.

(iii) The facility is
responsible for determining if any resident
may apply for benefits on [his/her] the resi-
dent’s own behalf.  The decision should be
based on the resident’s physical and mental
ability to handle his/her own affairs.  The
facility is also encouraged to consult with
any other agencies of the state providing
other services to such a resident prior to this
determination.

(iv) Applications [will]
shall be accepted for any individual apply-
ing as a one-person household, or for any
grouping of residents applying as a house-
hold.

(v) If a resident applies
through a facility’s authorized representa-
tive, [his/her] the resident’s eligibility [will]
shall be determined as a one- person house-
hold.

(vi) If a resident is cer-
tified on [his/her] the resident’s own behalf,
the benefits may either be returned to the
facility to be used to purchase food for
meals served either communally or individ-
ually to eligible residents; used by eligible
residents to purchase and prepare food for
their own consumption; and/or used to pur-
chase meals prepared and served by the
facility.

(7) Disqualification:
(a) Any person who misrepre-

sents a household’s circumstances and
knowingly provides false information per-
taining to a household, or has made improp-
er use of food stamp benefits, [will] shall be
disqualified from participating as an author-
ized representative for up to one year.

(b) The [ISS is] caseworker shall
be required to send written notification to
the affected household(s) and the authorized
representative 30 days prior to the date of
disqualification.  The notification
[must]shall include the proposed action; the
reason for the proposed action; the right to
request a fair hearing; the telephone number
of the office; and, if possible, the name of
the person to contact for additional informa-
tion.

(c) This provision is not applica-
ble to drug or alcoholic treatment centers
nor to those group homes that act as author-
ized representatives for their residents.

(8) Restrictions: HSD employees
involved in the certification or issuance
process, and retailers who are authorized to
accept benefits, cannot act as authorized

representatives without the specific written
approval of the ISD County Director, and
then only if the County Director determines
that no one else is available to serve as an
authorized representative.  Individuals dis-
qualified for fraud cannot act as authorized
representatives during the period of disqual-
ification, unless the disqualified individual
is the only adult member of the household
able to act on its behalf and only if the
County Director has determined that no one
else is available to serve as an authorized
representative.  The County Director [must]
shall decide separately whether such indi-
viduals are needed to apply on behalf of the
household and use the benefits to purchase
food. 
[02/01/95, 06/01/95; 8.139.110.9 NMAC -
Rn, 8 NMAC 3.FSP.111, 05/15/2001; A,
02/14/2002]

8.139.110.10 SUBMISSION OF
FORMS

A. Joint [Financial] Cash
Assistance (CA) /Food Stamp
Applications: 

(1) To facilitate participation in
the Food Stamp Program (FSP), [federal
regulations require that] households in
which all members are applying for [finan-
cial] Cash Assistance (Title IV-A or GA)
[must] shall be allowed to apply for food
stamp benefits at the same time they apply
for other assistance.  However, food stamp
eligibility and benefit amounts [will] shall
be based solely on Food Stamp eligibility
factors pending determination of [financial}
Cash Assistance eligibility.  All households
[will] shall be certified in accordance with
the notice and procedural and timeliness
requirements of FSP regulations.  (See sub-
section B of 8.139.110.11 NMAC,
Combined [FA]CA/FS Interviews, for fur-
ther information.)

(2) A household shall be notified
of the Privacy Act regarding application
information and  shall be provided the fol-
lowing information:

(a) The collection of information,
including the social security number of each
household member, is authorized under the
Food Stamp Act of 1977, as amended 7
U.S.C. 2011-2036.  

(b) The information shall be used
to determine whether a household is eligible
or continues to be eligible to participate in
the Food Stamp Program.  

(c) The information shall be veri-
fied through computer matching programs.  

(d) The information shall be used
to monitor compliance with program regu-
lations and for program management.

(e) The information provided may
be disclosed to other Federal and State
agencies for official examination, and to
law enforcement officials for the purpose of
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apprehending persons fleeing from the law.
(f) If a food stamp claim is filed

against a household, the information on the
application, including all SSNs, may be
referred to Federal and State agencies, as
well as private claims collection agencies,
for claims collection action.

(g) That providing the requested
information, including the SSN of each
household member, is voluntary, but that
failure to provide required information shall
result in the denial of food stamp benefits to
a household.

B. Items Completed:
Food Stamp Program regulations require
only that an application contain the name,
address and signature, or witnessed mark, of
the applicant in order to be filed and regis-
tered.

C. Who Completes the
Application:  The application must be com-
pleted by a household member or designat-
ed authorized representative.  If an author-
ized representative or another appropriate
person completes the application form, the
applicant should still review the completed
form, since [he/she] the applicant is liable
for improper payments resulting from erro-
neous information given by an authorized
representative.  If an applicant needs help
completing the form, the [ISS will] case-
worker shall determine if the applicant has a
friend or relative to help complete the form.
If there is no one to help the applicant, the
[ISS will] caseworker shall help the appli-
cant complete the form.

D. Signature:  The appli-
cation must be signed by the applicant and
the authorized representative, if one is des-
ignated.  If the applicant receives help com-
pleting the form, that person must also sign
at the bottom of the form.  A person who is
unable to sign his own name may sign the
application with a mark and have it wit-
nessed.  A mark that is not witnessed cannot
be accepted as a valid signature.  The wit-
ness [must] shall be someone other than the
interviewer.

E. Filing the Application:  
(1) An application can be filed

[either by mail or] in person, through an
authorized representative, by mail or by fax
or other electronic transmission, including
on-line electronic transmission.  An applica-
tion submitted electronically or by fax and
containing a handwritten or electronic sig-
nature shall be considered an acceptable
application.

(2) An application shall be filed at
the ISD field office serving the community
or county where the applicant lives. 

(3) If an applicant files [the] an
application with the wrong office, that
office [must] shall immediately forward the
form to the correct office.  Households
[will] shall be informed that food stamp

applications [will] shall not be considered
filed and the processing time limit does not
begin until the application is received by the
correct office.

F. Registration of the
Application:  The day on which a signed
application is received by an ISD office is
the application date.  The application [must]
shall be registered that day or retroactively
to that day as soon as possible.  Processing
deadlines [will] shall be calculated based on
the application date.

G. I n c o m p l e t e
Applications:  Applications that do not
contain, at a minimum, the applicant’s
name, address, and signature, or witnessed
mark, are incomplete and cannot be regis-
tered.  Prompt action [will] shall be taken to
return the application form for completion
of the minimum required entries.  Other
missing information does not constitute an
incomplete application for purposes of reg-
istering the application.

H. Computer Inquiries:
Computer inquiries [will] shall be complet-
ed prior to certification and, where feasible,
prior to the interview in order to prevent
dual participation and to reveal undetected
income and resources.  These inquiries
include scans for wage and unemployment
benefits, SSI benefits, and licensed vehicle
ownership, as well as for other available
information and appropriate IEVS data.

I. Action on
Discrepancies:

(1) If [ISD2 name clearance
shows] computer interfaces show a house-
hold member is currently participating in
another household, the [ISS must] case-
worker shall discuss the situation with the
applicant.  The household can be certified
only after the other project area has been
informed of the situation and the case has
been adjusted or transferred whichever is
appropriate.  If an inquiry shows that the
case is on file in another project area, resi-
dence [must] shall be established.  The
application [must] shall be forwarded to the
project area in which the applicant house-
hold has established residency.

(2) Available Information:  The
household [will] shall be given an opportu-
nity to verify information from another
source if information is contradictory to that
already provided or is questionable.  A deci-
sion on eligibility and benefit amount [will]
shall not be delayed beyond normal applica-
tion processing standards if other sources of
data are unavailable.  The final decision to
approve or deny [will] shall be based on the
available information.
[02/01/95, 06/01/95, 07/01/97, 06/01/99;
8.139.110.10 NMAC - Rn, 8 NMAC
3.FSP.112, 05/01/2001; A, 02/14/2002]

8.139.110.11 INTERVIEWS
A. Purpose and Scope of

Interview:  The interview is an official and
confidential discussion of household cir-
cumstances with the applicant.  It is intend-
ed to provide the applicant with program
information, and the worker with the facts
needed to make a reasonable eligibility
determination.  The interview is not simply
to review the information on the applica-
tion, but also to explore and clarify any
unclear and incomplete information.  The
scope of the interview [will] shall not
extend beyond examination of the appli-
cant’s circumstances that directly relate to
determining eligibility and benefit amounts.
The interview [must] shall be held prior to
disposition of the application.

B. Joint [Financial] Cash
Assistance/Food Stamp Interview:  At ini-
tial application for [Financial] Cash
Assistance [(FA)](CA), a single interview
[will] shall be conducted concurrently for
both [Financial] Cash Assistance and food
stamp benefits if the client wishes to apply
for both programs.  Federal food stamp reg-
ulations specifically provide that applicants
for both programs [will] shall not be
required to see a different [ISS] caseworker
or be otherwise subjected to two interviews
in order to obtain the benefits of both pro-
grams.  Following the single interview, the
application may be processed by separate
workers to determine eligibility for food
stamp benefits and [Financial] Cash
Assistance.  In an expedited food stamp cer-
tification situation, a second interview is
permitted if an immediate interview for
[Financial]Cash Assistance cannot be
arranged.

C. I n d i v i d u a l s
Interviewed:  Applicants, including those
who submit applications by mail, [will]
shall be interviewed in person at the local
ISD office.  When circumstances warrant,
the household [will] shall be interviewed by
telephone, or at another place reasonably
accessible and agreeable to both the appli-
cant and the [ISS]caseworker.  The appli-
cant may bring any person he chooses to the
interview.

D. Out of Office
Interviews:  

(1) A food stamp applicant [will]
shall not be required to have an office inter-
view if the applicant is unable to appoint an
authorized representative and the household
has no member(s) able to come to the food
stamp office because the member(s) is eld-
erly or disabled, as defined.  The office
interview can also be waived if requested by
any household that is unable to appoint an
authorized representative who is willing
and able to perform this function, and who
lives in a location not served by a certifica-
tion office.  The County Director may also
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waive the office interview on a case-by-case
basis as circumstances warrant.

[(1)] (2) Hardship Conditions:
The office interview [will] shall also be
waived when no household member is able
to come to the office because of transporta-
tion difficulties or similar hardship.
Hardship conditions include, but are not
limited to, illness, care of a household mem-
ber, residence in a rural area, prolonged
severe weather, or work or training hours
that prevent the household from attending
an office interview.

E. [(2)   Alternate] Face-
to-Face/Telephone Interviews:
[Households with employment income that
must be recertified on a quarterly (3-month)
basis or less, are considered to have met the
interview requirement when alternate recer-
tification interviews are conducted by tele-
phone.  This provision applies only to inter-
views conducted for recertification purpos-
es.  No household will have the face-to-face
interview waived for two consecutive recer-
tifications.  The ISS must grant a face-to-
face interview if requested by the household
or its authorized representative.]  A house-
hold shall have a face-to-face interview at
initial certification and at least once every
12 months thereafter.

(1) A household certified for
longer than 12 months is excluded

(2) At recertification, a household
is considered to have met the face-to-face
requirement when alternative recertification
interviews are conducted by telephone.

(3) No household shall have the
face-to-face interview waived for two con-
secutive recertifications.

[E.] F. A p p l i c a n t
Information:  During the application inter-
view all reasonable steps [will] shall be
taken to make the applicant feel at ease and
protect [his/her] the applicant’s right to pri-
vacy.

(1) Providing Information: The
caseworker shall explain all program infor-
mation and that, to the best of their ability,
the caseworker is available to assist the
household in gathering information.  All
applicants [will] shall be provided with the
following information:

(a) ISD’s nondiscrimination poli-
cy and procedures;

(b) Complaint and fair hearing
procedures and clients’ rights;

(c) Program procedures, includ-
ing the use of IEVS, SDX, BENDEX infor-
mation, and CSED and MVD interfaces;

(d) Application processing stan-
dards, including time limits;

(e) Procedures in cases of overis-
suance or under-issuance;

(f) Regular Reporting house-
hold’s responsibility to report changes with-
in ten days of the date the change becomes

known to the household;
(g) Quarterly Reporting require-

ments for those households with earned
income and recent work history;

[(g)] (h) Requirement for cooper-
ation with Quality Control Reviewers (QC),
including penalties for non-cooperation;

[(h)] (i) Work requirements and
penalties for non-cooperation, including
voluntary quit and associated penalties;

[(i)] (j) Responsibility to contact
the local ISD office to reschedule missed
appointments; and

[(j)] (k) Exemption from gross
receipts tax collection by the retailer on eli-
gible food purchased with food stamp bene-
fits.

[(k) The ISS will explain all pro-
gram information and that, to the best of
his/her ability, he/she is available to assist
the household in gathering information.]

(2) Fair Hearing Information:
(a) Notification of Right to

Request Hearing: At the time of applica-
tion each household [will] shall be informed
in writing of its right to a hearing, of the
method by which a hearing may be request-
ed, and that its case may be presented by a
household member or representative, such
as a legal counsel, relative, friend or other
individual.

(b) Periodic Notification: At
any time a household [expresses to] informs
the local office that it disagrees with an
HSD action, the household [will] shall be
reminded of the right to request a fair hear-
ing.

(c) Forwarding Hearing
Request: A request for a hearing made
either orally or in writing by a household or
representative [will] shall be forwarded to
the Fair Hearings Bureau.  If it is unclear
from a request what action a household or
representative wishes to appeal, a clarifica-
tion may be requested by HSD.  The free-
dom to make a request for a hearing [will]
shall not be limited or interfered with in any
way.

(d) Providing a Hearing: The
fair hearing process [will] shall be available
to any household which feels an action
taken by HSD is incorrect, and which
affects participation of the household in the
Food Stamp Program.

(e) Other Representation: If
there is an individual or organization avail-
able that provides free legal representation,
the household [will] shall be informed of
the availability of that source.

(3) Agency Conference
Information:  A household [will] shall be
informed of the availability of an agency
conference to resolve a dispute.[, and HSD
will offer] HSD shall schedule an agency
conference [to] for a household when a dis-
pute arises.

(a) Denial of Expedited Service:
An agency conference [will] shall be
offered to a household which wishes to con-
test a denial of expedited service.  An
agency conference for such a household
[will] shall be scheduled within two (2)
working days, unless the household
requests that it be scheduled later or states
that it does not wish to have an agency con-
ference.

(b) Adverse Actions:  HSD may
also offer an agency conference to a house-
hold adversely affected by an HSD action.

(c) Use of Agency Conference:
HSD [will] shall inform a household that
use of an agency conference is optional and
that it [will] shall in no way delay or replace
the fair hearing process.

[F.] G. S c h e d u l i n g
Interviews: The interview on an initial
application [will] shall be scheduled within
ten (10) working days, and, to the extent
possible, at a time that is most convenient
for the applicant.

[G.] H. Missed Interviews:
HSD shall notify a household that it missed
its first interview appointment and that the
household is responsible for rescheduling a
missed interview.  If the household contacts
the caseworker within the 30-day applica-
tion-processing period, the caseworker shall
schedule a second interview. [If an appli-
cant fails to appear for the first interview,
responsibility for scheduling a second
appointment lies with the applicant.]  When
the applicant contacts the local ISD office,
either orally or in writing, the [ISS will]
caseworker shall reschedule the interview
as soon thereafter as possible within the 30-
day processing period, without requiring the
applicant to provide good cause for failing
to appear.  If the applicant does not contact
the office or does not appear for the
rescheduled interview, the application [will]
shall be denied on the 30th day (or the next
work day) after the application was filed
(see Section 8.139.110.12 NMAC).

[H.] I. V e r i f i c a t i o n
Standards:  Verification is use of third-
party information or documentation to
establish the accuracy of statements on the
application. 

(1) Initial Certification:
Verification is mandatory for the following
information prior to initial certification for
both new and reopened cases.

(a) Financial Information:
(i) Gross nonexempt

income,
(ii) Resources.

(b) Any of the following if the
expense would result in a deduction:

(i) actual utility expens-
es,

(ii) continuing shelter
expenses,
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(iii) dependent care
expenses,

(iv) deductible medical
expenses including the amount of reim-
bursements;

(v) legally obligated
child support expenses, and amount actual-
ly paid.

(vi) If any of the above
expenses will not result in a deduction, ver-
ification [is not] shall not be required (for
example, less than $35 in medical expenses,
or shelter expenses that do not exceed 50%
of income after all other deductions).

(c) Nonfinancial Information:
(i) Residence,
(ii) citizenship and

alien status,
(iii) identity of the

applicant and authorized representative,
(iv) if designated;

household size and composition and any
other information, if questionable;

(v) disability, if neces-
sary, and

(vi) [and] social securi-
ty numbers.

(vii) Eligibility or
issuance of benefits [will] shall not be
delayed solely to verify the social security
number of a household member.

(2) Recertification: Verification
of the following is mandatory at recertifica-
tion or for cases reopened within 30 days of
expiration:

(a) A change in income if the
source has changed or the amount has
changed by more than $25.00.

(b) A change in actual utility
expenses if the source has changed or the
amount has changed by more than $25.00.

(c) Previously unreported medical
expenses, and total recurring medical
expenses which have changed by more than
$25.00.

(d) New Social Security numbers
[will] shall be verified as detailed in
8.139.410.8 NMAC.

(e) Any other information which
has changed or is questionable.

(f) Unchanged information [will]
shall not be reverified unless it is incom-
plete, inaccurate, inconsistent, or outdated.

(3) Quarterly Reporting:  The
verification standards for Quarterly
Reporting is set forth at 8.139.120.9
NMAC.

[(3)] (4) Providing Verification:
The household has primary responsibility
for providing documentary evidence to sup-
port statements on the application and to
resolve any questionable information.  The
[ISS will] caseworker shall assist a house-
hold in obtaining verification, provided the
household is cooperating in the application
process.  A household may supply docu-

mentary evidence in person, through the
mail or through an authorized representa-
tive.  A household [will] shall not be
required to supply verification in person at
the food stamp office or to schedule an
appointment to provide such verification.
The [ISS will] caseworker shall accept any
reasonable documentary evidence provided
by the household and must be primarily
concerned with how adequately the verifi-
cation proves the statements on the applica-
tion.

[(4)] (5)    Designating a
Collateral Contact:  Whenever evidence is
insufficient to make a firm determination of
eligibility or benefit amount, or cannot be
obtained, the [ISS] caseworker may require
a collateral contact or a home visit.  The
[ISS generally, will] caseworker shall rely
on the household to provide the name of a
collateral contact.  A household may request
assistance in designating a collateral con-
tact.  The [ISS is not] caseworker shall not
be required to use a collateral contact desig-
nated by the household if the collateral con-
tact cannot be expected to provide accurate
third-party verification. When a collateral
contact designated by the household is
unacceptable, the [ISS] caseworker shall
either designate another collateral contact,
ask the household to designate another col-
lateral contact, or provide another alterna-
tive form of verification such as a home
visit.  The [ISS] caseworker is responsible
for obtaining verification from acceptable
collateral contacts.

[(5)] (6) Documentation:  A case
file [must] shall be documented to support
eligibility, ineligibility, and benefit amount
determination.  Documentation [must] shall
be in sufficient detail to permit a reviewer to
determine the reasonableness and accuracy
of the determination.
[02/01/95, 06/01/95, 10/01/95, 06/01/99;
8.139.110.11 NMAC - Rn, 8 NMAC
3.FSP.113, 05/01/2001; A, 02/14/2002]

cation period.
B. Quarterly Reporting

Households:  The Quarterly Reporting
requirements shall apply to a household:

(1) with earned income;
(2) with a recent history of earned

income that is defined as:
(a) a member has had employ-

ment in the past 6 months; or
(b) a member is currently receiv-

ing Unemployment Compensation Benefits.
C. Households Excluded

from Quarterly Reporting:  The Quarterly
Reporting Requirements shall not apply to:

(1) a migrant and seasonal farm
worker household;

(2) a household in which all mem-
bers are homeless;

(3) a household with no earned
income or no recent history of earned
income; 

(4) a household in which all mem-
bers are elderly or disabled; and

(5) a household whose only
income is from self-employment;

D. Transition to/from
Quarterly Reporting:

(1) A household shall be transi-
tioned to or from the Quarterly Reporting
requirement at application or recertification.

(2) A household whose status
changes to Quarterly Reporting because of a
change in household composition shall be
transitioned to Quarterly Reporting effec-
tive the month following the month the
change is reported.

(i) A household whose certifica-
tion period is less than 12 months at the
time the household’s status changes to
Quarterly Reporting shall be assigned a 12-
month certification period beginning with
the first month of the previous certification
period.  The household shall be subject to
Quarterly Reporting for the remainder of
the certification period.

(ii) A household whose certifica-
tion period is for longer than 12 months at
the time the household’s status changes to
Quarterly Reporting shall be subject to
Quarterly Reporting for the remainder of
the assigned certification period.

E. Quarterly Reporting
Requirement:  A household shall be
required to report at intervals set forth in
Subsection G of 8.139.120.9 NMAC and
verify:

(1) a change in household compo-
sition, whether a member has moved in or
out of the home, and the date the change
took place;

(2) money from employment;
(3) unearned income;
(4) opening of a savings or check-

ing account;
(5) resources which exceed the

resource limit;

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.120
NMAC, Sections 9, 10, 11 and 12.

8.139.120.9 Q U A R T E R L Y
REPORTING:  Quarterly Reporting is a
reporting requirement for certain house-
holds that receive food stamps.

A. Certification Period:
A household subject to Quarterly
Reporting:

(1) Shall be assigned a 12-month
certification period.

(2) Shall remain subject to
Quarterly Reporting throughout the certifi-
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(6) dependent care expense; and
(7) change in residence and the

change in shelter and utility expenses.
(8) changes in medical expenses;
(9) changes in child support obli-

gation;
F. B u d g e t i n g

Methodology for Quarterly Reporting:
(1) Initial Application:

Prospective budgeting shall be used for an
applicant household at initial application
and at recertification as set forth at
8.139.500.9 NMAC.

(2) Prospective Budgeting:
(a) Methodology for determining

eligibility and payment for processing a
Quarterly Report is specified in this
Subsection.

(b) Eligibility for the Food Stamp
Program is determined prospectively as set
forth in 8.139.500.9 NMAC.

(c) Eligibility and amount of pay-
ment shall be determined prospectively for
each month in the certification period.

(3) Changes in Household
Composition: A person added to a house-
hold shall have eligibility determined
prospectively beginning in the month fol-
lowing the month the report is made.

(4) Anticipating Income: In
determining a household’s eligibility and
payment amount, the income already
received and any income a household
expects to receive during the certification
period shall be used.

(a) Income anticipated during the
certification period shall be counted only in
the month it is expected to be received,
unless the income is averaged.

(b) Actual income shall be calcu-
lated by using the income already received
and any other income that can reasonably be
anticipated in the calendar month.

(c) If the amount of income or
date of receipt is uncertain, the portion of
the income that is uncertain shall not be
counted.

(d) In cases where the receipt of
income is reasonably certain but the amount
may fluctuate, the income shall be aver-
aged.

(e) Averaging is used to deter-
mine a monthly calculation when there is
fluctuating income within the weekly,
biweekly, or monthly pay period and to
achieve a uniform amount for projecting.

(5) Earned Income:
(a) Income from the month prior

to the month the Quarterly Report is due
shall be used to project monthly income,
provided that the income is expected to con-
tinue.

(i) If a determination is
made that the prior income is not indicative
of income anticipated to be received during
the certification period, then income from a

longer period of past time may be used.
(ii) If the longer period

is not indicative of income anticipated to be
received, then verification of anticipated
income shall be obtained from the income
source.

(b)    None of the methods
described above may give the most accurate
estimate of monthly earnings due to unique
circumstances which may occur.  In such
cases, the caseworker shall use whatever
method gives the most accurate estimate of
earnings.

(c) An income projection shall be
considered valid for the period between
when Quarterly Reports are due.

(6) Income Received Less
Frequently than Monthly: The amount of
monthly gross income that is received less
frequently than monthly shall be deter-
mined by dividing the total income by the
number of months the income is intended to
cover.  This includes, but is not limited to,
income from sharecropping, farming, and
self-employment.  It includes contract
income as well as income for a tenured
teacher who may not actually have a con-
tract.

(7) Contract Income: A house-
hold that derives its annual income in a peri-
od of less than one year shall have that
income averaged over a 12-month period,
provided that the income is not received on
an hourly or piecework basis.  Contract
income that is annualized shall only be ver-
ified when a new contract is established.

(8) Using Exact Income:  Exact
income, rather than averaged income, shall
be used if income is received more fre-
quently than weekly.

(9) Self -Employment:
(a)  Determination of self-

employment income is set forth at
Subsection E of 8.139.520.10 NMAC.
Verification standards of business and self-
employment income is set forth at
Paragraph (2) of Subsection B of
8.100.130.14 NMAC.

(b) A household subject to
Quarterly Reporting requirements, and self-
employment is annualized, shall not be
required to report changes in the self-
employment income.  Only the income
received from other sources shall be subject
to Quarterly Reporting requirements as set
forth in this section.

(c) If significant changes have
occurred because of a substantial increase
or decrease in business and  averaged
income will not accurately reflect the self-
employed individuals’ income, the self-
employment income shall be calculated on
the basis of anticipated, not prior, earnings.

(d) A household subject to
Quarterly Reporting Requirements and the
self-employment is not annualized shall be

subject to reporting self-employment
income on the Quarterly Report.

(i) If a self-employment
enterprise has been in existence for less than
one year, the income from self-employment
shall be averaged over the period of time the
business has been in operation.  The result-
ing monthly amount shall be projected for
the coming year.

(ii) If the self-employ-
ment enterprise has been in operation for
such a short time that there is insufficient
information to make a reasonable projec-
tion, a household shall be required to report
income at shorter intervals until there is
enough information to make a longer pro-
jection of anticipated income.

(iii) Seasonal Income:
Self-employment income that is intended to
meet a household’s needs for only part of
the year shall be averaged over the period of
time the income is intended to cover.

(e) Determining Monthly
Business or Self-Employment Income:
For the period of time over which self-
employment income is averaged, the indi-
vidual’s monthly self-employment income
is determined by adding all self-employ-
ment income, including capital gains, and
excluding allowable costs of producing the
self-employment income, and dividing the
resulting self-employment income by the
number of months over which the income
will be averaged.

(f) A household that fails to pro-
vide verification of an allowable deduction
with the Quarterly Report shall not be
allowed the deduction.  The caseworker
shall process the report if all mandatory ver-
ification has been provided.

(10) Unearned Income:  For pur-
poses of anticipating future income,
unearned income from the month prior to
the month the report is due shall be used,
provided that the income is expected to con-
tinue.

(11) Use of Conversion Factors:
Conversion factors shall be used to adjust
the monthly income amounts.  For those
months in which an extra weekly or biweek-
ly pay check is received, conversion factors
are used to distribute the pay periods equal-
ly for the months in the certification period
or the Quarterly Reporting period.

(a) Whenever a full month’s
income is anticipated but is received on a
weekly or biweekly basis, the income shall
be converted to a monthly amount.

(b) Income received weekly shall
be multiplied by 4.3.

(c) Income received biweekly
shall be multiplied by 2.15.

(12) Rounding of Income When
Using Conversion Factors:  Averaged
income shall be rounded prior to application
of the conversion factor. If the cents are
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$.49 or below, the cents are dropped. If the
cents are $.50 or more, the amount shall be
rounded up to the next higher dollar.

G. Time Limits for
Submission and Processing a Quarterly
Report

(1) The first month of the
Quarterly Report period shall begin in the
month of approval or the first month of the
certification period.

(2) The Quarterly Report form
shall be mailed to a household in the month
prior to the date the report is due. 

(3) A household shall be required
to return a completed Quarterly Report by
the fifth calendar day of the month the
Quarterly Report is due. If the fifth calendar
day falls on a weekend or holiday the
Quarterly Report shall be due the next
working day.

(a) The first food stamp Quarterly
Report shall be due the second month fol-
lowing the month of approval.

(b) A household shall be required
to submit a Quarterly Report:

(i) by the fifth calendar
day of a month a Quarterly Report is due;
and

(ii) every three months
thereafter for the duration of the certifica-
tion period.

(4) The caseworker shall review
the Quarterly Report and verification for
completeness within 10 days of receipt of a
Quarterly Report form;

(a) If the form is complete and all
verification provided to process the
Quarterly Report form, the caseworker shall
complete the processing of the form within
10 days of receipt.

(b) If the form is incomplete,
lacking verification, or questionable verifi-
cation is provided, the caseworker shall
notify the household in writing of what
needs to be completed or verification which
needs to be provided.

(i) A Quarterly Report
form that is incomplete or not signed shall
be returned to the household for comple-
tion.

(ii) A Quarterly Report
form that is complete, but is lacking suffi-
cient verification to process, shall be main-
tained in the case file and written notifica-
tion sent to the household of the verification
needed to process the report.

(5) A notice shall be issued to a
household by the 20th day of the month in
which a report is due, to notify a household
that a completed Quarterly Report has not
been received by the household.

(6) A household that fails to sub-
mit a complete Quarterly Report form by
the end of the month in which it is due, shall
be issued an adequate notice of closure.

H. Form Requirements

for Quarterly Reporting:  The Quarterly
Report form shall specify:

(1) the date by which a household
must submit the form for continued receipt
of timely benefits;

(2) the consequences of submit-
ting a late or incomplete form;

(3) that verification must be sub-
mitted with the Quarterly Report;

(4) where to call for help in com-
pleting the form; and

(5) consequences for providing
incorrect information. 

I. R e p o r t i n g
Requirements Between Quarterly
Reports:

(1) A Quarterly Reporting house-
hold shall not be required to report changes
subject to the Quarterly Reporting require-
ment as found in Subsection E of
8.139.120.9 NMAC prior to the date the
Quarterly Report form is due or during the
period in between Quarterly Reports.  These
include:

(a) a change in household compo-
sition, whether a member has moved in or
out of the home, and the date the change
took place;

(b) money from employment;
(c) unearned income;
(d) purchase of a vehicle;
(e) opening of a savings or check-

ing account; 
(f) resources which exceed the

resource limit;
(g) dependent care expense; and
(h) change in residence and the

change in shelter and utility expenses
(2) Changes reported prior to the

date the Quarterly Report is due shall be
processed according to change processing
requirements as found in 8.139.120.10
NMAC.

J. Disaster Victims:  A
household certified under the ongoing Food
Stamp Program and subject to Quarterly
Reporting, shall be required to comply with
Quarterly Reporting requirements during
the disaster period.  The household is
responsible for submitting the required
information as outlined in 8.139.120.9
NMAC, to the office that handles its ongo-
ing case.
[02/01/95, 10/01/95, 06/15/96, 09/14/96,
11/01/96, 07/01/98, 06/01/99; 8.139.120.9
NMAC - Rn, 8 NMAC 3 FSP.123,
05/15/2001; 8.139.120.9 - N, 02/14/2002]

8.139.120.[9] 10 CHANGE PROCESS-
ING: If during a certification period,
changes occur that affect eligibility or ben-
efit amount, the [ISS must] caseworker
shall take action to adjust the household’s
eligibility or food stamp benefit amount.

A. H o u s e h o l d
Responsibilities:

(1) At Application:  An applicant
must report all changes affecting eligibility
and food stamp benefit amount that may
have occurred since the date the application
was filed and before the date of the certifi-
cation interview.  Changes occurring after
the interview, but before the date of the
approval notice, must be reported by the
household within 10 days of the date the
household receives its approval notice.

(2) Change Reporting
Requirements for [Certified] Regular
Reporting Households:  A household must
report changes within ten (10) days of the
date a change becomes known to the house-
hold.  All households are required to report:

(a) Income: Changes in the
source of income, such as starting or losing
a job, changing employers, or gaining or
losing a source of unearned income.
Households with earned income are also
required to report a change in part-time or
full-time employment status and a change in
wage rate or salary.  All households are
required to report a change of more than
$25.00 in unearned income, except that
changes in TANF or GA cash assistance
amount, cost of living increases (COLAs),
and mass changes in Social Security and
SSI benefits do not have to be reported.
HSD has prior knowledge of these changes
and action is taken in accordance with mass
change procedures in Subsection E of
8.139.120.[9] 10 NMAC.

(b) Changes in household compo-
sition, such as when an individual moves
into or leaves the household;

(c) Changes in residence and the
resulting change in shelter costs;

[(d) Acquisition of a vehicle;]
[(e)] (d) When cash on hand,

stocks, bonds and/or money in a bank
account reach or exceed $2,000, or $3,000
for elderly/disabled households;

[(f)] (e) Changes in the legal obli-
gation to pay child support, including termi-
nation of the obligation.  A household with
less than a 3-month record of child support
payments [will] shall be required to report
changes greater than $50.00 from the
amount used in the most recent certification
action.

[(g)] (f) No change reporting
requirements may be imposed except as
provided in (a) through [(f)] (e) above.

(3) Time Limits:  The 10-day
period begins with the date the change
becomes known to the household.  The
change is considered reported on the date
the report of change is received by the local
county office or, if mailed, the date of the
postmark on the household’s report plus
three days mailing time, whichever is earli-
er.  Households [will] shall be encouraged
to use a change report form to document
changes, although changes may also be
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reported by personal visit or telephone.  In
the absence of a written report, a 13-day
advance notice is required if the change
[will] shall result in a reduction or termina-
tion of benefits.

(4) Quarterly Reporting
Households:

(a) A household subject to
Quarterly Reporting requirements shall not
be required to report changes between
Quarterly Reports.

(b) A household subject to
Quarterly Reporting shall be required to
report changes on the Quarterly Report as
specified 8.139.120.9 NMAC.

(c) ISD shall act on any change in
accordance to Subsection B of 8.139.120.10
NMAC if a household subject to Quarterly
Reporting reports and verifies a change
prior to the date a Quarterly Report is due.

[(4)] (5) Reporting Medical
Expenses:  A household may voluntarily
report changes in medical expenses which
occur during the certification period.
Changes in medical expenses [will] shall be
handled in accordance with policy found in
(c) of Paragraph 1 of Subsection B of
8.139.120[.9] 10 NMAC and Paragraph 6 of
Subsection D of 8.139.520.11 NMAC.

B. HSD Responsibilities:
The [ISS will] caseworker shall inform the
household of its responsibility to report
changes.  The [ISS is] caseworker shall be
required to take action on any change
reported by the household to determine if
the change affects eligibility or benefit
amount.  The [ISS will] caseworker shall
document the date a change is reported, and
whether the change affects eligibility or
food stamp benefit amount.

(1) Action on Changes:
(a) When a household reports a

change, the [ISS must] caseworker shall
take action to determine the household’s eli-
gibility and/or food stamp benefit amount
within ten days of the date the change is
reported.

(b) For changes that result in a
decrease or termination of household bene-
fits, the [ISS will] caseworker shall act on
the change as follows:

(i) If the [ISS] case-
worker receives a written report from the
household that meets the standards of
Subsection C of 8.139.120.[10] 11 NMAC,
action [will] shall be taken for the following
month without an advance notice of adverse
action.  The household [will] shall be pro-
vided with adequate notice.  If the certifica-
tion period will expire before the expiration
notice time limit, no action [will] shall be
required to reduce or terminate benefits.

(ii) If the change is
reported by any other means, e.g., by phone,
in person, etc., within ten days, the [ISS
will] caseworker shall take action to issue a

notice of adverse action (Subsection B of
8.139.120.[10] 11 NMAC) to reduce or ter-
minate benefits effective the month follow-
ing the month the adverse action time limit
expires.  If the certification period will
expire before the expiration of the adverse
action time limit, no action [will] shall be
required to reduce or terminate benefits.

(c) During the certification peri-
od, the [ISS will] caseworker shall not act
on changes in medical expenses of house-
holds eligible for the medical expense
deduction which it learns of from a source
other than the household and which, in
order to take action, requires the [ISS] case-
worker to contact the household for verifi-
cation.  The [ISS will] caseworker shall act
only on those changes in medical expenses
that are learned about from a source other
than the household, if those changes are
verified upon receipt and do not necessitate
contact with the household.

(2) Increased Benefits:
(a) For changes resulting in an

increase, other than changes described in
(b) below, the [ISS will] caseworker shall
make the change effective no later than the
first benefit amount issued 10 days after the
date the change was reported (conforms to
ISD2 mass run date).

(b) For changes resulting in an
increase in food stamp benefits because of
the addition of a new household member
who is not a member of another certified
household or a decrease of $50.00 or more
in the household’s gross monthly income,
the [ISS will] caseworker shall make the
change effective not later than the first food
stamp benefit amount issued 10 days after
the date the change was reported (conforms
to ISD2 mass run date).  In no event [will]
shall these changes take effect any later than
the month following the month the change
was reported.  If the change is reported
timely but the increase cannot be made
effective the following month, the [ISS
will] caseworker shall issue a supplement to
the household in the following month.

(c) Providing Verification:  The
household [will] shall be allowed 10 days
from the date a change is reported to pro-
vide verification, if necessary.  If verifica-
tion is provided at the time a change is
reported or by the deadline date, the
increase in benefits [will] shall be effective
in accordance with (a) and (b) above.  If
verification is not provided at the time a
change is reported, the household [will]
shall be allowed 10 days, plus 3 days if a
notice is mailed, to provide verification.  If
the household fails to provide the verifica-
tion by the deadline date, but does provide
it at a later date, the increase [will] shall be
effective in the month following the month
the verification is provided.  If the house-
hold fails to provide required verification,

its food stamp benefit amount [will] shall
revert to the original benefit amount.

(3) Decreased Benefits:  When a
household timely reports a change which
will decrease benefits, the [ISS will] case-
worker shall issue an adverse action notice
to the household (Subsection B of
8.139.120.[10] 11 NMAC).  If the adverse
action time limit expires in the following
month, there is no overissuance in the fol-
lowing month and the household is entitled
to the greater benefit amount.  The decrease
[will] shall be effective in the month fol-
lowing the month the notice expires.

(4) Termination of Benefits:
When the household reports a change which
will result in a termination of benefits, the
[ISS will] caseworker shall issue an adverse
action notice.

(a) If the adverse action time limit
expires in the following month, there is no
overissuance to the household in the follow-
ing month and the household [will] shall be
entitled to the greater benefit amount.  No
claim [will] shall be filed.

(b) If the adverse action time limit
will expire after the certification period
ends, action [will] shall be taken to termi-
nate benefits; the certification period [will]
shall be allowed to expire.  The [ISS will]
caseworker shall document the change in
the case record.

(5) No Change in Food Stamp
Benefit Amount:  When a reported change
has no effect on the food stamp benefit
amount, the [ISS will] caseworker shall
document the change in the case file and
notify the household of the receipt of the
report and that there is no change in food
stamp benefits.

C. Failure to Report
Changes:

(1) If the [ISS] caseworker dis-
covers that the household failed to report a
change as required, [he/she will] the case-
worker shall evaluate the change to deter-
mine whether the household received bene-
fits to which it was not entitled.  After veri-
fying the change, the [ISS will] caseworker
shall initiate a claim against the household
for any month in which the household was
overissued food stamp benefits. The first
month of the overissuance is the month fol-
lowing the month the adverse action notice
time limit would have expired had the
household timely reported the change.  If
the discovery is made within the certifica-
tion period, the household is entitled to a
notice of adverse action if its benefits will
be reduced.  No claim [will] shall be estab-
lished because of a change in circumstances
that a household is not required to report in
accordance with Paragraph 2 of Subsection
A of 8.139.120.[9] 10 NMAC above.

(2) Increased Benefit Amount:
When a household fails to make a timely
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report of a change which will result in an
increased food stamp benefit amount, the
household is not entitled to a supplement for
any month prior to and including the month
in which the change was reported.  The
household is entitled to an increased benefit
amount effective no later than the first ben-
efit amount issued 10 days after the date the
change was reported.

D. Other Changes:
(1) Eligibility Standard:  When

a household becomes entitled to a different
eligibility standard, the [ISS will] case-
worker shall apply the new standard when-
ever there is a change in household eligibil-
ity, benefit amount, or certification period,
whichever occurs first.

(2) Reconstituted Household:  If
members in the household separate into two
or more households, the individuals who
left the original household [will] shall not
be eligible for separate status in the month
the change occurs. An adverse action notice
is required whenever members leave the
household.  If the adverse action time limit
expires in the month the change occurs, the
individuals in the reconstituted household
may be certified in the month following the
month the change occurs.  If the notice of
adverse action time limit expires in the
month following the month the change
occurred, the reconstituted household [will]
shall not be certified until the month fol-
lowing the month the notice time limit
expires.

(3) Shortened Certification
Period:  Whenever a determination is made
that a household’s certification period must
be shortened, the household is entitled to an
expiration notice.  A household [will] shall
be informed that its certification period
[will] shall end the month following the
month the expiration notice is sent.  The
household [must] shall be given an opportu-
nity to timely reapply for benefits.

(4) Unreported Changes:  The
[ISS will] caseworker shall act on all
changes of which [he/she]the caseworker
becomes aware.  At a minimum, this means
documenting changes in the case record.
All discrepancies and questionable informa-
tion [will] shall be resolved to make sure
that the correct food stamp benefit amount
is issued to the household.

(5) Noncompliance With
Program Requirements or Fraud:

(a) Intentional Failure to
Comply or Fraud : No household [will]
shall receive an increase in food stamp ben-
efits when its [financial] Cash Assistance
payment is reduced for intentional failure to
comply with the [financial] Cash Assistance
program’s eligibility requirements or for an
act of fraud.  A [financial] Cash Assistance
program is defined a means-tested federal,
state, or local welfare or public assistance

program, governed by welfare or public
assistance laws or regulations, which dis-
tributes public funds.  Such programs
include, but are not limited to,
Supplemental Security Income (SSI), TANF
(Title IV-A), and federal or state General
Assistance (BIA-GA and GA).  Failure to
comply [will] shall be determined as pro-
vided in Paragraph 3 of Subsection I of
8.139.520.9 NMAC. 

(b) Verification of Recoupment:
Agencies administering means-tested, pub-
licly funded assistance programs provide
recipients with written advance notice of
proposed changes in benefit amounts.  Such
notices provide information which [will]
shall determine if the reduction in [finan-
cial] cash assistance is because of a proper-
ly reported change in circumstances.  In
most cases, the notice [will] shall document
whether the reduction is because of a
recoupment of overpaid benefits resulting
from intentional failure to report changes.
If the notice is not detailed enough to make
a determination, the agency which initiated
recoupment [will] shall be contacted to
obtain the necessary information.  Food
stamp benefits [will] shall not be delayed
beyond normal processing standards pend-
ing the outcome of this determination.

(c) Calculating Benefits: When
a recipient’s assistance benefits are
decreased to recoup an overpayment, that
portion of the decrease that is the recoup-
ment [must] shall first be identified.  The
recoupment is the amount of decrease
attributed to the repayment of benefits
overissued.  If a Title IV-A recipient inten-
tionally underreports income, the Title IV-A
grant is first reduced to reflect the corrected
income, then reduced further by the recoup-
ment amount.  In such a case, the food
stamp calculation would reflect the Title IV-
A amount reduced because of income, but
not the second reduction caused by recoup-
ment.  

E. Mass Changes:
Certain changes initiated by the state or fed-
eral government may affect the entire case-
load or significant portions of it.  These
changes include, but are not limited to,
increases in excluded or deducted items or
amounts.  Mass changes affecting income
include annual adjustments to Social
Security, SSI, and other federal benefit pro-
grams, and any other changes in eligibility
criteria based on legislative or regulatory
actions.  Information concerning mass
change notice and hearing requirements are
set forth in 8.100.180.15 NMAC.

(1) Federal Changes:
Authorized adjustments which may affect
the food stamp benefit amount for partici-
pating households include the Maximum
Food Stamp Allotment, standard deduction,

excess shelter and dependent care deduc-
tions, and income eligibility standards.
These changes go into effect for all house-
holds annually on October 1.  Adjustments
to federal standards are made prospectively.

(2) Mass Changes in Federal
Benefits:  Cost of living increases and any
other mass changes in federal benefits, such
as Social Security and SSI benefits, [will]
shall be treated as mass changes for food
stamp purposes.  The Human Services
Department is responsible for automatically
adjusting a household’s food stamp benefit
amount to reflect such a change.
Households [will] shall not be responsible
for reporting these changes.

(3) Mass Changes in Public
Assistance:  When overall adjustments to
[Financial] Cash Assistance payments are
made, corresponding adjustments in food
stamp benefits [will] shall be handled as a
mass change.  Households [will] shall be
given advance notice of any adjustment in
the food stamp benefit amount.  If a house-
hold requests a fair hearing, benefits [will]
shall continue at the former amount only if
the issue being appealed is that eligibility or
food stamp benefit amount was determined
incorrectly.

(4) Utility Standard:  Authorized
adjustments [will] shall be effective for all
October food stamp issuances. Households
whose certification periods overlap annual
adjustments in the Standard Utility
Allowance [will] shall be informed at the
time of certification that the adjustment
[will] shall be effective in October; the
household [will] shall be informed of the
adjusted benefit amount, if known at the
time of certification.  Adjustments in the
Standard Utility Allowance are made
prospectively.

(5) Notice of Mass Changes:
Adverse action notices are not required for
mass changes resulting from federal adjust-
ments to eligibility standards, the Maximum
Food Stamp Allotment, standard deduction,
shelter deduction, and State adjustments to
the utility standard.  Announcement of
anticipated mass changes may be made
through the media, posters in ISD offices,
and other likely places frequented by house-
holds, or through a general notice mailed to
a participating household.  When HSD
makes a mass change in food stamp eligi-
bility or benefit amount affecting the entire
caseload or a part of it, affected households
[will] shall be mailed a notice of any
change, reduction or termination of bene-
fits.  HSD [will] shall issue a notice to
affected households as far in advance of the
household’s next scheduled issuance date as
is reasonably possible, but by no later than
the date the affected benefit is issued.
[02/01/95, 07/01/98; 8.139.120.10 NMAC -
Rn & A, 8.139.120.9 NMAC, 02/14/2002]
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8.139.120.[10] 11 CHANGE NOTICES
A. A g e n c y

Responsibilities:
(1) The [ISS will] caseworker

shall take action on any change reported by
a household, and on any change which
becomes known through other sources.

(2) The household [will] shall be
issued a change notice:

(a) If there is a reduction or ter-
mination of benefits, the household [will]
shall be issued an adverse action notice,
unless the change has been reported by the
household in writing.

(b) If the household reports the
change in writing, advance notice of the
change in benefit amount is required before
the household’s next issuance.

(c) If there is no change in the
benefit amount, the household [will] shall
be notified that the change resulted in no
change in benefit amount.

(3) If a household receiving
[financial] cash assistance reports a change,
it [will] shall be considered to have also
reported the change for food stamp purpos-
es.  A notice [will] shall be sent to the
household acknowledging the reported
change, even if there is no change in bene-
fits.  A notice of adverse action [will] shall
be sent if there is a reduction or termination
in the food stamp benefit amount and the
change was not reported in writing.

B. Notice of Adverse
Action:

(1) Prior to any action to reduce
or terminate a household’s food stamp ben-
efits within the certification period, the
household [will] shall be provided with a
timely and adequate advance notice before
the adverse action is taken, unless the
change was reported by the household in
writing.  A written change report submitted
by the household is subject to the adequate
notice requirements in subsection C of
8.139.120.[10] 11 NMAC.

(2) At a minimum, the adverse
action notice [will] shall include the follow-
ing information:

(a) Proposed action and reason
for the action;

(b) Month in which the change
takes effect;

(c) Adjusted benefit amount;
(d) Household’s right to request a

fair hearing, circumstances under which the
household can continue benefits at the
greater amount, and deadline dates for
requesting a hearing;

(e) Household’s liability for any
benefits overissued if the decision of the fair
hearing is that the Department took the cor-
rect action;

(f) General information on whom
to contact for additional information,

including the right to representation by
Legal Services.

(3) Individual notices of adverse
action [will] shall not be provided when:

(a) There is a mass change;
(b) The [ISS] caseworker deter-

mines on the basis of reliable information
that the household has moved from the proj-
ect area;

(c) The [ISS] caseworker deter-
mines on the basis of reliable information
that all members of a household have died;

(d) The household has received
an increased benefit amount to restore lost
benefits, the restoration is complete, and the
household has been notified in writing of
the date the increased benefit amount would
terminate.

(e) The household’s benefit
amount varies from month to month within
the certification period to take into account
changes anticipated at the time of certifica-
tion, and the household was notified of such
variations at the time of certification;

(f) The household applied for
[financial] Cash Assistance and food stamp
benefits at the same time, has been receiv-
ing food stamp benefits pending approval of
[financial] Cash Assistance, and the house-
hold was notified at the time of certification
that food stamp benefits would be reduced
upon approval of the [financial] Cash
Assistance grant;

(g) A household member is dis-
qualified for Intentional Program Violation,
or the benefits of the remaining household
members are reduced or terminated to
reflect the disqualification of the household
member.

(h) The household was certified
on an expedited basis, is assigned a certifi-
cation period longer than one month, and
verification has been postponed. The house-
hold must have received written notice that
receipt of benefits beyond the month of
application is contingent on the household
providing the postponed verification.

(i) The eligibility of a resident of
a drug or alcoholic treatment center or a
group living arrangement is terminated
because the treatment center or group living
arrangement loses either its certification or
its status as authorized representative.

(j) The household voluntarily
requests, in writing or in the presence of the
[ISS]caseworker, that its participation be
terminated.

C. Adequate Notice:  If a
change was reported in writing that will
result in a reduction or termination in food
stamp benefits, the household [will] shall be
provided with adequate advance written
notice confirming the change.  Adequate
notice does not preclude the household’s
right to request a fair hearing.  The house-
hold [will] shall be notified that its benefits

are being reduced or terminated no later
than the date the household will receive, or
would have received, its food stamp bene-
fits.  Adequate notice [will] shall be provid-
ed when changes reported in writing meet
the following conditions:

(1) The household reports the
information which results in the reduction
or termination;

(2) The reported information is in
writing and signed by a member of the
household;

(3) The [ISS] caseworker can
determine the household’s reduced benefit
amount or ineligibility based solely on the
information provided by the household in
the written report;

(4) The household retains its right
to a fair hearing;

(5) The household retains its right
to continued benefits if the fair hearing is
requested within the advance notice time
limit;

(6) The [ISS] caseworker contin-
ues the household’s previous benefit
amount if required, within five working
days of the household’s request for a fair
hearing.
[02/01/95; 8.139.120.11 NMAC - Rn & A,
8.139.120.10 NMAC, 02/14/2002]

8.139.120.[11]12 TRANSFER OF
HOUSEHOLDS:  When a household
transfers from one project area to another,
the households case record and computer
file [must] shall be transferred accordingly.
Procedures for handling households which
transfer between project areas within the
state and between offices within a single
project area are described below.

A. Transfer of Inactive
Cases:  Inactive cases are those that have
been certified and are subsequently closed.
The [ISS] caseworker in the new project
area is responsible for requesting that the
case record be transferred.  The former
project area is responsible for transferring
case records and making sure they are com-
plete.

B. Transfer of Active
Cases:  Active cases are those presently
certified.

(1) Timely Reporting:  Transfers
within the state [will] shall be considered
like any other reported change in circum-
stances.  The household must timely report
a move and verify its new address and shel-
ter expenses, as well as any change in
household composition and income, before
benefits may continue and/or be issued (see
Paragraph 2 of Subsection A of
8.139.120.[9]10 NMAC).  The former proj-
ect area [will] shall update the household’s
address on its computer file and transfer the
case in active status to the new project area.
The new project area [will] shall verify the
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household’s new circumstances, including
but not limited to, address, shelter expenses,
income, and household composition (see
Paragraph 1 of Subsection B of
8.139.120.[9]10 NMAC).

(2) Not Reported:  If a project
area becomes aware that a household has
moved but has not been informed of a new
in-state address, either by the household or
its designee or by another project area, par-
ticipation [will] shall be terminated imme-
diately based on unverified residence.  If the
household wishes to continue participation,
it must file a new application.

C. Procedures for
Nonreceipt of Benefits:  If a household
which has moved to a different project area
has not received its current month’s food
stamp benefits, action required by the [ISS
will] caseworker shall depend on circum-
stances described below:

(1) If the food stamp benefits are
returned to the Central Mail Issuance Unit,
reissuance is authorized by the new project
area to the household’s address in the new
project area.

(2) If the food stamp benefits are
not returned to the Central Mail Issuance
Unit, an affidavit [will] shall be submitted
by the new project area, as described in
Subsection G of 8.139.610.14 NMAC,
Replacement of Benefits Lost in the Mail,
even though the original issuance was from
the former project area.  The new project
area [must] shall make sure that the house-
hold’s residence and mailing address are
changed prior to submitting the affidavit.
[05/15/97; 8.139.120.12 NMAC - Rn & A,
8.139.120.11NMAC, 02/14/2002]

8.139.120.[12]13 C O O P E R A T I O N
WITH LAW ENFORCEMENT AGEN-
CIES

A. Notwithstanding any
other provision of law, upon written request,
HSD [will] shall make available to any fed-
eral, state, or local law enforcement officer
the address, social security number, and
photograph (if available) of any household
member, if the officer furnishes HSD with
the name of the individual and notifies HSD
that:

(1) The individual is fleeing to
avoid prosecution, or custody or confine-
ment after conviction for a crime, or attempt
to commit a crime, that under the law of the
place the member is fleeing is a felony, or in
New Jersey is a high misdemeanor; or

(2) The individual is violating a
condition of probation or parole imposed
under federal or state law.

B. Information [will] shall
be provided if it is needed for the officer to
conduct an official duty related to
Paragraphs (1) or (2) of Subsection A of
8.139.120.13 NMAC above; locating or

apprehending the individual as an official
duty; and the request is being made in the
proper exercise of an official duty.

C. Providing information
to law enforcement [will] shall not interfere
with the Department’s responsibility to
immediately report to the Immigration and
Naturalization Service (INS) the ineligibili-
ty of any individual who is present in the
United States in violation of the
Immigration and Nationality Act.
[8.139.120.13 NMAC - Rn & A,
8.139.120.12 NMAC, 02/14/2002]

for an Intentional Program Violation.
C.     Drug Disqualifications:

An individual convicted under a federal or
state law of any offense which is classified
as a felony by the law of the jurisdiction
involved, and which has as an element the
possession, use, or distribution of a con-
trolled substance (as defined in section
102(6) of the Controlled Substances Act [21
U.S.C. 802(6)]), [will] shall be permanently
ineligible to participate in the Food Stamp
Program.   An individual who receives SSI,
and is ineligible to participate because of a
drug related felony conviction, shall not be
eligible and shall not be included in the
household based on categorical eligibility
requirements of the Food Stamp Program. 

(1) Effective Date:
Disqualification [will] shall not apply to
convictions which occurred on or before
August 22, 1996.

(2) Household Declaration:
Each applicant for food stamp benefits is
required, during the application process, to
state in writing whether [he/she] the appli-
cant or any other household member, has
been convicted of possession, use or distri-
bution of a controlled substance.

(3) Treatment of Income and
Resources:  The income and resources of a
disqualified individual [will] shall be con-
sidered in their entirety to the household
while the individual remains in the home. 

D. Disqualification for
Fleeing Felons and Probation/Parole
Violators:  No member of an otherwise eli-
gible household [will] shall be eligible to
participate in the FSP as a member of the
household during any period in which the
individual is:

(1) Fleeing to avoid prosecution,
or custody or confinement after conviction,
under the law of the place from which the
individual is fleeing, for a crime or attempt
to commit a crime, that is a felony, or in
New Jersey a high misdemeanor, under the
law of the place from which the individual
is fleeing; or

(2) Violating a condition of pro-
bation or parole imposed under a federal or
state law.

(3) Treatment of Income and
Resources:  The income and resources of
an individual described in [(1) and (2)
above will] Paragraphs (1) and (2) of
Subsection D of 8.139.400.12 NMAC shall
be attributed in their entirety to the house-
hold while the individual is in the home.
[02/01/95, 10/01/95, 05/15/97;
8.139.400.12 NMAC - Rn, 8 NMAC
3.FSP.404, 05/15/2001; A, 02/14/2002]

8.139.400.13 SPECIAL HOUSE-
HOLDS

A. Institutions:  An indi-
vidual [will] shall be considered a resident

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.400
NMAC, Sections 12 and 13.

8.139.400.12 I N E L I G I B L E
HOUSEHOLD MEMBERS: The follow-
ing individuals [will] shall be included as
household members for the purpose of
defining a household, but [will] shall not be
included as eligible members when deter-
mining the household’s size, comparing the
household’s monthly income with the
income eligibility standard, or assigning a
benefit amount by household size.

A. Excluded Household
Members:

(1) Ineligible Aliens: Individuals
who do not meet citizenship or eligible alien
status requirements, or eligible sponsored
alien requirements.  The income and
resources of such individuals [will] shall be
counted in determining the household’s eli-
gibility and benefit amount in accordance
with the requirements in Subsection C of
8.139.520.10 NMAC.

(2) Ineligible Students:
Individuals enrolled in an institution of
higher education who are ineligible because
they do not meet the student eligibility
requirements in Subsection A of
8.139.400.11 NMAC.  Ineligible students
are considered as non-household members
in determining the household’s eligibility
and benefit amount.  Income and resources
are considered in accordance with the
requirements in Subsection D of
8.139.520.10 NMAC.

B. D i s q u a l i f i e d
Household Members:

(1) SSN Disqualified:
Individuals who are disqualified for refusal
or failure to provide a Social Security
Number.

(2) Work Noncompliance:
Individuals who have been disqualified for
failure or refusal to comply with work
requirements.

(3) IPV:  Individuals disqualified
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of an institution if the institution provides
two or more meals daily, and the institution
has not been authorized to accept food
stamp benefits.

B. Eligibility:  Residents
of institutions [will] shall not be eligible to
participate in the Food Stamp Program,
with the following exceptions:

(1) Federally Subsidized
Housing: Residents of federally subsidized
housing for the elderly, built under Section
202 of the Housing Act of 1959 (even if res-
idents are not elderly), provided that they
otherwise qualify for participation.

(2) Drug/Alcoholic Treatment
Centers: Drug addicts or alcoholics who,
for the purpose of regular participation in a
drug or alcohol treatment and rehabilitation
program, live in a public or private non-
profit facility or treatment center.

(3) Disabled/Blind Group
Living Arrangement: Disabled or blind
individuals as defined in (i) through (x) of
Subparagraph b of Paragraph [22] 23 of
Subsection A of 8.139.[650] 100.7 NMAC
who are residents in a group living arrange-
ment.

(4) Battered Women/Children:
Women, or women with their children, tem-
porarily residing in a shelter for battered
women and children.  Such persons tem-
porarily residing in shelters for battered
women and children [will] shall be consid-
ered individual households for the purposes
of applying for and participating in the Food
Stamp Program.

(5) Homeless: Residents of pub-
lic or private nonprofit shelters for the
homeless.

C. Residents of
Drug/Alcohol Treatment Centers: A drug
addict or alcoholic who regularly partici-
pates in a drug or alcoholic treatment or
rehabilitation program as a resident of the
center may voluntarily apply for food stamp
benefits.  Children living with their eligible
parent(s) in a drug or alcohol treatment cen-
ter [will] shall be considered household
members when determining eligibility and
benefit amount.  An [ISS will] caseworker
shall certify residents of addict/alcoholic
treatment centers, and their children, by
using the same provisions applied to all
other applicant households, except that cer-
tification must be accomplished through an
authorized representative employed by the
institution.  (For further information,
Subsection [B] D of 8.139.110.9 NMAC)

(1) Processing:
(a) Expedited Services:

Residents of treatment centers or rehabilita-
tion centers for drug addiction or alcohol
treatment, and their children, may qualify
for expedited service in the same way as
any other household.  Food stamp benefits
[must] shall be received no later than the

seventh calendar day following the date of
application, and verification may be post-
poned.  Verification requirements [must]
shall be completed before the second
month’s benefits are issued.  (See
8.139.110.16 NMAC for more information
on expedited service and continuation of
benefits).

(b) Normal Processing: If nor-
mal processing standards apply, the [ISS
will] caseworker shall complete the verifi-
cation and documentation requirements
before making an eligibility determination
for the initial application (see 8.139.110.12
NMAC and 8.139.110.13 NMAC).

(c) Changes and
Recertifications: Changes and recertifica-
tions [will] shall be processed for resident
households using the same standards
[applied to all other food stamp house-
holds.] outlined at 8.139.120.10 NMAC.
Households [will] shall be extended the
same rights to notices of adverse actions, to
fair hearings, and to entitlement to lost ben-
efits as are all other food stamp households
(see 8.139.120.8 NMAC and 8.139.120.[9]
10 NMAC).

(2) Treatment Centers
Eligibility Status:

(a) Food and Nutrition Service
Authorization: Before certifying any resi-
dent for food stamp benefits, an [ISS will]
caseworker shall verify that the treatment
center is authorized by FNS as a retailer if
the center wishes to accept food stamp ben-
efits.  If the center is not authorized by FNS,
the treatment center’s status under Part B of
Title XIX of the Public Health Service Act
(42 USC, 300 et seq.) [must] shall be veri-
fied.

(b) List of Residents: Each treat-
ment and rehabilitation center [will] must
provide the appropriate county office a list
of currently participating residents.  The list
[will] must include a statement signed by a
responsible center official attesting to the
list’s validity.  The list is required on a
monthly basis. 

(c) On-Site Visits: The County
Director or designee [will] shall conduct
periodic, random, on-site visits to the center
to ensure the accuracy of the list and that the
appropriate county office records are con-
sistent and up-to-date. 

(d) Change Notification: The
treatment center [will] must notify the [ISS]
caseworker of changes in a household’s
income or other circumstances and when an
addict or alcoholic leaves the treatment cen-
ter.  The treatment center [will] must return
the household’s food stamp benefits to the
county office if the household has left the
center without its share.

(3) When Household Leaves
Center: When a household leaves the cen-
ter, the center [will] must give the resident

household its ID card and any unused food
stamp benefits. The household, not the cen-
ter, [will] shall be allowed to participate
during any months remaining in the certifi-
cation period. 

(a) A household [will] shall
receive the full food stamp benefit amount
if no benefits were spent on its behalf.  This
is applicable at any time during the month.

(b) If food stamp benefits have
already been issued and any amount has
been spent on behalf of a household, and the
household leaves the program before the
16th day of the month, the treatment center
must return to the household one-half of the
monthly food stamp benefit amount.  If a
household leaves after the 16th of the
month, and the food stamp benefits have
already been issued and used, no food
stamp benefits [will] shall be returned to the
household.

(c) The treatment center [will]
must, if possible, give the household a
change report form to report the house-
hold’s new address and other circumstances
after leaving the center, and [will] must
advise the household to return the form to
the appropriate county office within ten
days.

(d) When the household leaves
the treatment center, the center is no longer
allowed to act as the household’s authorized
representative.

(4) Organization/Institution
Responsibilities:

(a) The organization or institution
is responsible for:

(i) Program Rules: An
organization or institution is legally respon-
sible for any misrepresentation or intention-
al program violation which it knowingly
commits in the certification of center resi-
dents.

(ii) Awareness of
Household Circumstances: As an author-
ized representative, the organization or
institution must be aware of the household’s
circumstances and should carefully review
those circumstances with any resident
before applying on [his/her] their own
behalf.  

(iii) Proper Use of
Food Stamp Benefits: The organization or
institution [will] shall be strictly liable for
any loss or misuse of food stamp benefits
held on behalf of resident households, and
for all overissuances that occur while the
households are residents of the treatment
center. The organization or institution may
be penalized or disqualified if it is deter-
mined administratively or judicially that
food stamp benefits were misappropriated
or used for purchases that did not contribute
to a certified household’s meals.

(b) The county office [will] shall
notify the Food Assistance Bureau when it
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has reason to believe that an organization or
institution is misusing food stamp benefits
in its possession.  The Food Assistance
Bureau [will] shall notify FNS.  HSD [will]
shall take no action before FNS action
against the organization or institution.

(c) HSD [will] shall establish a
claim for overissuance of food stamp bene-
fits held on behalf of resident clients if any
overissuance is discovered during an inves-
tigation or hearing procedure for redemp-
tion violations.

(d) If FNS disqualifies an organi-
zation or institution for any period of time,
HSD [will] shall suspend its authorized rep-
resentative status for the same period.

D. Residents in Group
Living Arrangements:  A disabled or blind
[individuals who are] resident[s] of a public
or private non-profit group living arrange-
ment may choose to apply [on their own]
for food stamp benefits on his own, or
through an authorized representative of the
resident’s own choosing, or through the
facility’s authorized representative.  The
group living arrangement facility must
determine if the resident may apply on the
resident’s own behalf based on the resi-
dent’s physical and mental ability to handle
his own affairs. If [such residents apply] a
resident applies through the facility’s
authorized representative, [their] eligibility
[will] shall be determined as a one-person
household[s].  If a household applies on its
own behalf, the household size [will] shall
be determined according to the [definition
in] rules at Subsection C of 8.139.400.8
NMAC.  Such residents [will] shall be cer-
tified using the same provisions applied to
all other households.  [Before any of its res-
idents are certified for food stamp benefits,
the facility must provide verification that it
is authorized by FNS or licensed by the
New Mexico Health and Environment
Department and that it is a nonprofit organ-
ization, as established by its articles of
incorporation filed with the State
Corporation Commission]  HSD shall deter-
mine that the group living arrangement
facility is a non-profit organization as estab-
lished by its articles of incorporation with
the New Mexico Public Regulation
Commission, and the group living arrange-
ment facility must provide verification that
it is authorized by FNS or certified by the
New Mexico Department of Health as a
group living arrangement, before any of the
residents are certified for food stamps.

(1) Resident’s
Rights/Responsibilities:

(a) The rights and responsibilities
listed in Paragraph 1 of Subsection C of
8.139.400.13 NMAC, for residents of treat-
ment centers also apply to blind or disabled
residents of group living arrangements
when the facility acts as the resident’s

authorized representative.
(b) If a household has made appli-

cation on its own behalf, the household is
responsible for reporting changes to the
county office within 10 days of the date the
change becomes known to the household.

(c) If a resident, or a group of res-
idents, receives food stamp benefits on
[his/her] the resident’s or group’s own
behalf and retain use of [his/her] the resi-
dent’s or group’s food stamp benefits, the
[individuals are] resident or group is enti-
tled to keep the food stamp benefits when
[they] the resident or group leaves.  If a
group of residents has received food stamp
benefits as one household, a pro rata share
of the remaining food stamp benefits [will]
shall be provided to any departing member.

(d) Residents of group living
arrangements receiving food stamp benefits
on their own behalf are responsible for
overissuances, as would any other house-
hold (see (d) of Paragraph 2 of Subsection C
of 8.139.400.13 NMAC).

(2) Group Home
Responsibilities:

(a) The same responsibilities
apply to authorized representatives of a
group living arrangement as to treatment
centers (Paragraph 4 of Subsection C of
8.139.400.13 NMAC).  These provisions
are not applicable if a resident has applied
on [his/her] the resident’s own behalf.  (For
further information see  Subsection B of
8.139.110.9 NMAC, Authorized
Representatives).

(b) A group living facility [will]
shall give the appropriate county office a
list of currently participating residents.
This list [must] shall include a statement by
a responsible center official attesting to the
validity of the list.  The list is required on a
monthly basis.

(c) The County Director or
designee [will] shall conduct periodic, ran-
dom on-site visits to ensure the accuracy of
the list and make sure that the appropriate
county office records are consistent and up-
to-date.

(d) If a group living facility acts
in the capacity of authorized representative,
it must notify the [ISS] caseworker of
changes in a household’s income or other
household circumstances, and when an indi-
vidual leaves the group living arrangement.

(e) When a household leaves a
group living facility, the facility, if it either
acted as authorized representative or
retained use of food stamp benefits on
behalf of residents, gives the departing
household its ID card and any unused bene-
fits.  The household, not the group living
facility, [will] shall be allowed to sign for
and receive any remaining food stamp ben-
efits.

(f) A departing household must

receive the full food stamp benefit amount,
if issued, and if no food stamp benefits have
been spent on behalf of that household.
These procedures are applicable at any time
during the month.

(g) If the food stamp benefits
have been issued and any portion spent on
behalf of the household, and the household
leaves the group living arrangement before
the 16th day of the month, the group living
facility must return the ID card and one-half
of the monthly food stamp benefit amount
to the departing household.  If the house-
hold leaves on or after the 16th of the month
and the food stamp benefits have already
been issued and used, the household [will]
shall not receive any food stamp benefits.

(h) If a group of residents is certi-
fied as one household and gives the food
stamp benefits to the group living facility to
use, departing residents must be given a pro
rata share of one-half of the household’s
monthly food stamp benefit amount if the
group leaves prior to the 16th day of the
month.  When a household leaves, the group
living facility may no longer act as the
household’s authorized representative. 

(i) The group living facility [will]
shall, if possible, give the household a
change report form to report the house-
hold’s new address and other circumstances
after leaving the facility, and [will] shall
instruct the household to return the form to
the appropriate county office within ten
days.

(3) Use Of Benefits:
(a) A group living facility may

purchase and prepare food for eligible resi-
dents on a group basis if residents normally
get their meals at a central location as part
of the group living arrangement services, or
if meals are prepared at a central location
for delivery to the individual residents.

(b) If residents purchase and/or
prepare food for home consumption, as
opposed to communal dining, the group liv-
ing facility must make sure that each resi-
dent’s food stamps are used for meals
intended for that resident.

(c) If residents retain use of their
own food stamp benefits, they may either
use the food stamp benefits to purchase
meals prepared for them by the facility or to
purchase food to prepare meals for their
own consumption.

E. Battered Women’s
Shelters

(1) Before certifying residents of
a battered women’s shelter, an [ISS must]
caseworker shall make sure that the shelter
is a public or private nonprofit residential
facility serving battered women and their
children.

(2) If a facility serves other indi-
viduals as well as battered women and their
children, an [ISS must] caseworker shall
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make sure that a part of the facility is set
aside on a long term basis to serve only bat-
tered women and their children.

(3) Shelters with FNS authoriza-
tion to redeem food stamps at wholesalers
[will] shall be considered to be meeting the
definition and the [ISS] caseworker is not
required to make any further determination.
The [ISS must] caseworker shall document
the basis of this determination.

(4) Local ISD offices are required
to maintain and update a current list of shel-
ters meeting the battered women’s shelter
definition to facilitate prompt certification
of eligible residents.

(5) Special Certification
Procedures:

(a) Many shelter residents have
recently left a household containing the per-
son who abused them.  The former house-
hold may be certified for participation in the
Food Stamp Program, and its certification
may be based on a household size that
includes the woman and children who have
just left.  Shelter residents included in such
a certified household may nevertheless
apply for and (if otherwise eligible) partici-
pate in the Program as a separate household,
and concurrently, if the household that
included them is the household containing
the person who abused them.  Shelter resi-
dents included in such a household may
receive additional food stamp benefits as a
separate household only once in a month.

(b) Shelter residents who apply as
separate households [will] shall be certified
solely on the basis of their own income and
resources and the expenses for which they
are responsible.  They [will] shall be certi-
fied without regard to the income,
resources, and expenses of their former
household.  Jointly held resources [will]
shall be considered inaccessible.

(c) Room payments from the res-
idents to the shelter [will] shall be counted
as shelter expenses.  Any shelter residents
eligible for expedited service [will] shall be
handled in accordance with the provisions
in 8.139.110.16 NMAC.

(6) Handling the Former
Household:  The [ISS must] caseworker
shall take prompt action to make sure that
the former household’s eligibility or food
stamp benefit amount reflects the change in
household size and composition.  [Such
action includes either:

(a) shortening the certification
period by issuing a notice of expiration to
the former household; or

(b) acting on the reported change
by issuing an adverse action notice.]
[02/01/95, 07/01/98; 8.139.400.13 NMAC -
Rn, 8 NMAC 3.FSP.406, 05/15/2001; A,
02/14/2002]

recertification, or at any contact with the
household.  The Social Security number is
validated by the SSA on a periodic basis.

(2) Immediate validation of an
individual’s Social Security number is not
required for participation in the FSP.
Household certification or issuance of food
stamp benefits [will] shall not be delayed
solely to validate the Social Security num-
ber of a household member.

(3) When a Social Security num-
ber has been validated by the SSA, the [ISS
will] caseworker shall make a permanent
annotation on the client case file to prevent
validation of the Social Security number in
the future.

(4) The [ISS must] caseworker
shall offer to:

(a) Complete, or help the appli-
cant complete, an application for a Social
Security Number, form SS-5.

(b) Verify identity, age, and citi-
zenship or alien status, as required by SSA;

(c) Forward the SS-5 application
to the SSA.

[G.]C. Disqualification from
Food Stamps:  If [an ISS] a caseworker
determines that the household has refused
or failed to provide or apply for a Social
Security number without good cause, the
individual who does not have a Social
Security number [will] shall be ineligible to
participate in the FSP. 

(1) Refusal to Comply:  Refusal
to provide or apply for a Social Security
number [will] shall result in the disqualifi-
cation of the individual for whom a Social
Security Number is required.  Any remain-
ing household members are eligible to par-
ticipate in the FSP. 

(2) Failure to Comply:
Individuals who fail, without good cause, to
meet the enumeration requirement within
the required time period are ineligible.  The
disqualification applies to an individual(s),
not to an entire household.  An individual
becomes eligible to participate, and the dis-
qualification ends, when the  Social
Security number is provided.

(3) Determining Good Cause:
If a household can show good cause why an
application has not been completed in a
timely manner, the household member with-
out a Social Security number [will] shall be
allowed to participate for one month in
addition to the application month.  To deter-
mine good cause, information from the
household member, the Social Security
Administration, and HSD records [must]
shall be considered.  Documentary evidence
or collateral information (8.139.[650] 100.7
NMAC Definitions) that the member has
applied for a Social Security number or has
made every effort to provide the Social
Security Administration with the informa-
tion needed to complete an application is

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.410
NMAC, Sections 8 and 9.  This amend-
ment clarifies the requirement to provide
a Social Security Number and provisions
in determining qualified alien status. 

8.139.410.8 E N U M E R AT I O N
(SOCIAL SECURITY NUMBER):

A. Requirement: The
Social Security number is required for every
individual who receives food stamp bene-
fits.  Providing the Social Security Number
of a household member is voluntary.
However, failure to provide the Social
Security number shall result in the denial of
food stamp benefits to the household mem-
ber.

[A.](1) [All households] A house-
hold participating in the Food Stamp
Program (FSP) must provide the Social
Security number of each household member
before certification.  An actual Social
Security card is not mandatory to fulfill the
verification requirement.

[B.](2) If an individual has more
than one number, all numbers must be pro-
vided.

[C.](3) If an individual does not
have a Social Security number, or if the
household does not know if an individual
member has a Social Security Number, the
household must apply for a Social Security
number for the individual(s) before certifi-
cation.

[D.](4) [An Income Support
Specialist (ISS) will] A caseworker shall
inform the household where to apply and
what information is needed, and [will] shall
advise the household that proof of applica-
tion from the Social Security
Administration (SSA) office for a Social
Security number is required before certifi-
cation.

[E.](5) The [ISS will] caseworker
shall explain to applicants and participants
that refusal or failure to comply, without
good cause, [will] shall result in disqualifi-
cation of the individual household member
for whom a Social Security number has not
been provided or obtained.  

(6) For a newborn, the household
must provide an Social Security number or
proof of application for a Social Security
number at the next recertification or within
six months, whichever is later.

[F.]B. Validation of Social
Security Number:

(1) The [ISS will] caseworker
shall record, in the case file and the com-
puter file, the Social Security number of
each household member at certification,
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considered good cause for not complying
timely with this requirement.  If a house-
hold member applying for a Social Security
number is unable to obtain the documents
required by the Social Security
Administration, the [ISS must] caseworker
shall make every effort to help the house-
hold get these documents.

(a) If a household can show good
cause why an application for a Social
Security number has not been made in a
timely manner, the household member con-
cerned [will] shall be allowed to continue to
participate each month that good cause
exists.

(b) Good cause does not include
delays caused by illness, lack of transporta-
tion, or temporary absence, since the SSA
provides for the application process to be
conducted entirely by mail.  A personal
interview is not required except for persons
age 18 or over who must apply for an origi-
nal Social Security Number at a local SSA
office.

(4) Participation Pending
Notification:  When an application for a
Social Security Number has been filed, as
verified by a receipt of application for a
Social Security Number from the Social
Security Administration (SSA), an individ-
ual [will] shall be permitted to participate in
the Food Stamp Program, pending notifica-
tion by the SSA of the household member’s
Social Security number.

(5) Subsequent Actions:  If the
Social Security number is not verified at
recertification for a number already provid-
ed, or has not been computer-verified in the
interim, the [ISS must] caseworker shall
disqualify the individual for noncompliance
with the enumeration requirement. The [ISS
must] caseworker shall have offered to help
the individual complete an application for a
duplicate Social Security number. Any
household member disqualified for non-
compliance with the enumeration require-
ment becomes eligible upon providing veri-
fication of a valid Social Security number.

[H.]D. Resources and
Income:  The resources of a disqualified
individual count in their entirety.  A pro rata
share of the disqualified individual’s
income [will] shall be considered available
to the remaining household members. 

[I.]E. Use of Social Security
Number:  HSD is authorized to use Social
Security Numbers in the administration of
the Food Stamp Program.  To the extent
determined necessary, HSD may access
computer information regarding individual
applicants and participants who receive
benefits or services under Title XVI of the
Social Security Act.  The Social Security
Number [will] shall be used to prevent
duplicate participation, to facilitate mass
changes in federal benefits, and to request

and exchange information on individuals
through the IEVS and SAVE computer
match programs, and the Department of
Labor.
[02/01/95, 07/01/98; 8.139.410.8 NMAC -
Rn, 8 NMAC 3.FSP.411, 05/15/2001; A,
02/14/2002]

[8.139.410.9 CITIZENSHIP
A. U.S. Citizens:

Participation in the Food Stamp Program is
limited to individuals who live in the United
States, and who are U.S. citizens or aliens
with eligible alien status. Individuals on
probation or parole from prison are includ-
ed.  Such individuals may have forfeited cit-
izenship rights, such as the right to vote or
run for office, but have not forfeited their
citizenship. A birth outside the United
States does not preclude U.S. citizenship,
especially if both parents are U.S. citizens,
but further verification is warranted.

B. Aliens:  Qualified
aliens, other than those described in this
section, are not eligible to participate in the
Food Stamp Program.

(1) Time Limited Eligibility:
The following aliens are eligible for seven
years after admission or status is granted
into the United States:

(a) The date of entry of an alien as
a refugee under Section 207 of the
Immigration and Nationality Act;

(b) The date an alien is granted
asylum under section 208 of the INA;

(c) The date an alien’s deportation
is withheld under section 243(h) of the
Immigration and Nationality Act;

(d) The date an alien is granted
status as a Cuban or Haitian entrant as
defined in section 501(e) of the Refugee
Education Assistance Act of 1980;

(e) The date an alien is admitted
to the United States as an Amerasian immi-
grant pursuant to section 584 of the Foreign
Operations, Export Financing, and Related
Programs Appropriations Act of 1988, as
amended.

(2) Aliens With No Time Limit:
(a) An alien who is lawfully

admitted to the United States for permanent
residence (LPR) under the Immigration and
Nationality Act, and has worked for 40
qualifying quarters of coverage as defined
under Title II of the Social Security Act, or
can be credited with such qualifying quar-
ters. The definition of lawfully admitted for
permanent residence under the Immigration
and Nationality Act will be based on stan-
dards issued by the U.S. Immigration and
Naturalization Service.

(b) An alien who is lawfully
residing in the state and who is:

(i) a veteran with an
honorable discharge and not on account of
alien status, who has fulfilled minimum

active-duty service requirements;
(ii) on active duty, other

than active duty for training, in the Armed
Forces of the United States; or

(iii) the spouse, unre-
married surviving spouse, or unmarried
dependent child (under the age of 18), of a
veteran or active duty alien.

(c) An alien who receives benefits
or assistance for blindness or disability as
defined in Paragraph 22 of Subsection A of
8.139.650.7 NMAC, Definitions, and who
was lawfully residing in the United States
on August 22, 1996;

(d) An alien who was lawfully
residing in the United States and was 65
years of age or older on August 22, 1996;

(e) A alien who was lawfully
residing in the United States on August 22,
1996 and is under 18 years of age;

(f) An American Indian born in
Canada to whom the provisions of section
289 of the Immigration and Nationality Act
apply;

(g) A member of an Indian tribe
as defined in section 4(e) of the Indian Self-
Determination and Education Assistance
Act;

(h) An alien lawfully residing in
the United States, the spouse or unmarried
dependent child (under age 18) of the alien,
or the unremarried surviving spouse of an
alien, who was a member of a Hmong or
Highland Laotian tribe at the time the tribe
rendered assistance to United States person-
nel by taking part in a military or rescue
operation during the Vietnam era (as
defined in section 101 of title 38, U.S.C.).

(3) Quarters of Coverage:  SSA
reports quarters of coverage through the
Quarters of Coverage History System
(QCHS).

(a) Counting Quarters.  For pur-
poses of determining the number of quarters
of coverage under Title II of the Social
Security Act (SSA), and eligibility under (a)
of Paragraph 2 of Subsection B of
8.139.410.9 NMAC, an alien will be credit-
ed with all of the quarters that were worked
by himself/herself, as well as all of the qual-
ifying quarters of coverage worked by the
parent of such alien while the alien was
under 18; and all of the quarters worked by
a spouse during the marriage, provided the
alien remains married to the spouse or the
spouse is deceased.

(b) Disputing quarters.  If an
applicant disputes the SSA determination of
quarters of coverage reported by QCHS, the
individual may participate for up to six  (6)
months pending the results of an SSA inves-
tigation.  The individual must have request-
ed an investigation from SSA in order to
participate.  The household is responsible
for repayment of any food stamp benefits
issued for such individual while the investi-
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gation was in progress, if SSA determines
that the individual cannot be credited with
40 quarters of coverage under Title II of the
Social Security Act.

(4) Federal Means-Tested
Benefit:  Beginning January 1, 1997, a
quarter cannot be counted as a qualifying
quarter if an alien, the parent of an alien, or
the spouse of an alien, received a federal
means-tested benefit.

(a) Federal means-tested benefits
include, but may not be limited to, benefits
from:

(i) the Food Stamp
Program;

(ii) the food assistance
block grant programs in Puerto Rico,
American Samoa, and the Commonwealth
of the Northern Marianna Islands;

(iii) Supplemental
Security Income (SSI);

(iv) TANF block grant
under Title IV of the Social Security Act.

(b) For purposes of determining
whether an alien has or has not received a
federal means-tested benefit during a quar-
ter, the definition of federal means-tested
benefit will not include:

(i) Medical Assistance
under Title XIX of the Social Security Act
(Medicaid) for emergency treatment of an
alien, not related to an organ transplant pro-
cedure, if the alien otherwise meets eligibil-
ity for Medical Assistance under the state
plan;

(ii) Short-term, non-
cash, in-kind emergency disaster relief;

(iii) Assistance or bene-
fits under the National School Lunch Act;

(iv) Assistance or bene-
fits under the Child Nutrition Act of 1966;

(v) Public health assis-
tance (not including any assistance under
Title XIX Medicaid) for immunizations,
and testing and treatment of symptoms of
communicable diseases, whether or not
such symptoms are caused by communica-
ble diseases;

(vi) Payments for foster
care and adoption assistance under Part B
and E of Title IV of the Social Security Act
for a parent or child who would, in the
absence of the restriction of eligibility for
aliens contained in the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, be eligible for
such payments made on the child’s behalf,
but only if the foster or adoptive parent (or
parents) of such child is a qualified alien;

(vii) Programs, servic-
es, or assistance, delivering in-kind services
at the community level and necessary for
the protection of life or safety, that do not
condition the provision of assistance, the
amount of assistance provided, or the cost

of assistance provided, on the individual
recipient’s income or resources;

(viii) Programs of stu-
dent assistance under titles IV, V, IX, and X
of the Higher Education Act of 1965, and
titles III, VII, and VIII of the Public Health
Service Act;

(ix) Means-tested pro-
grams under the Elementary and Secondary
Education Act of 1965;

(x) Benefits under the
Head Start Act;

(xi) Benefits under the
Job Training Partnership Act;

C. Verification of
Citizenship/Eligible Alien Status:  U.S.
citizenship is verified only when client
statement of citizenship is inconsistent with
statements made by the applicant or with
other information on the application, previ-
ous applications, or other documented
information known to the ISS.

(1) U.S. Citizenship:  Any mem-
ber whose U.S. citizenship is questionable
is ineligible to partici- pate until proof of
U.S. citizenship is obtained.  The member
whose citizenship is questionable will have
all his/her resources and a pro rata share of
income considered available to any remain-
ing household members.

(2) Eligible Alien Status:
Verification of eligible alien status is
mandatory at initial certification. Only
those household members identified as
aliens with legal alien status are eligible to
participate in the FSP.

(3) Ineligible or Questionable
Alien Status:  Any household member
identified as an ineligible alien, or whose
alien status is in question, is not allowed to
participate in the FSP.  The ISS is responsi-
ble for offering to contact the Immigration
and Naturalization Service if the alien has a
document that does not clearly indicate eli-
gible or ineligible alien status.  Among
those ineligible for participation are alien
visitors, tourists, diplomats, and students
who enter the United States temporarily
with no intention of abandoning their resi-
dence in another country.

D. Need for
Documentation:

(1) Household members identi-
fied as aliens must present documentation,
such as but not limited to, a letter, notice of
eligibility, or identification card which
clearly establishes that the alien has been
granted legal status.

(2) An ISS will allow aliens a rea-
sonable time to submit acceptable docu-
mentation of eligible alien status.  A reason-
able time will be 10 days after the date the
ISS requests an acceptable document, or
until the 30th day after application,
whichever is longer.

(3) If verification of an individ-

ual’s eligible status is not provided by the
deadline, the eligibility of the remaining
household members will be determined.
Verification of eligible alien status provided
at a later date will be treated as a reported
change in household membership.

(4) If an ISS accepts a non-INS
document and determines that it is reason-
able evidence of eligible alien status, the
document will be copied and sent to INS for
verification.  The ISS will not delay, deny,
reduce, or terminate the individual’s partic-
ipation pending verification from INS.

(5) Inability to Obtain INS
Documentation:  If a household indicates
an inability to provide documentation of
alien status for any member of the house-
hold, that member will be considered an
ineligible alien.  The ISS will not offer to
contact INS when the alien does not provide
any documentation from INS.

E. Failure to Cooperate:
If a household, or a household member,
indicates an unwillingness to provide docu-
mentation of alien status for any member,
that member will be considered an ineligi-
ble alien.  The ISS will not continue efforts
to get documentation. 

F. Reporting Illegal
Aliens:

(1) An ISS must immediately
inform the Food Assistance Bureau when-
ever the ISS determines that any member of
a household is ineligible to receive food
stamp benefits because the member is pres-
ent in the United States in violation of the
Immigration and Nationality Act.

(2) If an individual admits to an
ISS that he/she is in the country illegally, or
if obviously forged documents are present-
ed, the ISS must report the person to the
Food Assistance Bureau for referral to INS.

(3) Mere suspicion that an indi-
vidual is an illegal alien, or the fact that an
individual cannot or will not provide docu-
mentation, is not sufficient grounds to
report him or her.

(4) If a household withdraws its
application, the report should still be sub-
mitted if an interview has progressed to the
point where enough information has been
obtained to justify reporting an individual to
INS.

(5) Illegal alien status is consid-
ered reported when the ISS enters the infor-
mation on the household’s computer file.

G. Income and Resources
of Ineligible Aliens:  All the income and
resources of an ineligible alien, or of an
alien whose alien status is unverified, will
be considered in determining eligibility and
food stamp benefit amount for the remain-
ing eligible household members.]

8.139.410.9 CITIZENSHIP AND
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ALIEN STATUS:  Participation in the
Food Stamp Program is limited to individu-
als who live in the United States, and who
are U.S. citizens or aliens with eligible alien
status.  Among those ineligible for partici-
pation are alien visitors, tourists, diplomats,
and students who enter the United States
temporarily with no intention of abandon-
ing their residence in another country.

A. Eligibility:  No indi-
vidual is eligible to participate in the Food
Stamp Program unless that individual is:

(1) a U.S. Citizen:
(2) a U.S. Non-Citizen National
(3) an American Indian who is:
(a) an American Indian born in

Canada who possesses at least 50 per cen-
tum of blood of the American Indian race to
whom the provisions of section 289 of the
Immigration and Nationality Act (INA) (8
U.S.C. 1359) apply; or 

(b) a member of an Indian tribe as
defined in section 4(e) of the Indian Self-
Determination and Education Assistance
Act (25 U.S.C. 450b(e)) which is recog-
nized as eligible for the special programs
and services provided by the U.S. to Indians
because of their status as Indians; 

(4) Hmong or Highland
Laotian:

(a) A member of a Hmong or
Highland Laotian tribe at the time that the
tribe rendered assistance to U.S. personnel
by taking part in a military or rescue opera-
tion during the Vietnam era beginning
August 5, 1964, and ending May 7, 1975
who is lawfully residing in the U.S.; 

(b) The spouse, or surviving
spouse of such Hmong or Highland Laotian,
or 

(c) An unmarried or surviving
dependent child who is under the age of 18
or if a full-time student under the age of 22;
or an unmarried disabled child age 18 or
older if the child was disabled and depend-
ent on the person prior to the child’s 18th
birthday of such Hmong or Highland
Laotian.  

(5) Qualified and Eligible Alien:
An individual who is both a “qualified
alien” and an “eligible alien” as defined in
Subsection B of 8.139.410.9 NMAC. 

B. Qualified and Eligible
Aliens: An alien may qualify for participa-
tion in the Food Stamp Program if the alien
meets at least one definition of “qualified
alien” from Paragraph (1) below and one
definition of “eligible alien” as defined in
Paragaph (2) below.

(1) Qualified Alien:  A
“Qualified Alien” means:

(a) An alien who is lawfully
admitted for permanent residence under the
INA; 

(b) An alien who is granted asy-
lum under section 208 of the INA; 

(c) A refugee who is admitted to
the United States under section 207 of the
INA; 

(d) An alien who is paroled into
the U.S. under section 212(d)(5) of the INA
for a period of at least 1 year; 

(e) An alien whose deportation is
being withheld under section 243(h) of the
INA as in effect prior to April 1, 1997, or
whose removal is withheld under section
241(b)(3) of the INA; 

(f) an alien who is granted condi-
tional entry pursuant to section 203(a)(7) of
the INA as in effect prior to April 1, 1980; 

(g) an alien, an alien child’s par-
ents or an alien child who has been battered
or subjected to extreme cruelty in the U.S.
by a spouse or a parent or by a member of
the spouse or parent’s family residing in the
same household as the alien at the time of
the abuse; 

(h) an alien who is a Cuban or
Haitian entrant, as defined in section 501(e)
of the Refugee Education Assistance Act of
1980. 

(2) Eligible Alien: A qualified
alien, as defined in Paragraph (1) of this
SubSection, must have a status of at least
one of the following to be eligible to receive
food stamps:

(a) An alien who is lawfully
admitted to the United States for permanent
residence (LPR) under the Immigration and
Nationality Act, and has worked for 40
qualifying quarters of coverage as defined
under Title II of the Social Security Act, or
can be credited with such qualifying quar-
ters. The definition of lawfully admitted for
permanent residence under the Immigration
and Nationality Act shall be based on stan-
dards issued by the U.S. Immigration and
Naturalization Service.

(b) An alien admitted as a refugee
under section 207 of the INA. Eligibility is
limited to 7 years from the date of the
alien’s entry into the U.S. 

(c) An alien granted asylum under
section 208 of the INA. Eligibility is limit-
ed to 7 years from the date asylum was
granted. 

(d) An alien whose deportation is
withheld under section 243(h) of the INA as
in effect prior to April 1, 1997, or whose
removal is withheld under section 241(b)(3)
of the INA. Eligibility is limited to 7 years
from the date deportation or removal was
withheld.  

(e) An alien granted status as a
Cuban or Haitian entrant (as defined in sec-
tion 501(e) of the Refugee Education
Assistance Act of 1980). Eligibility is limit-
ed to 7 years from the date the status as a
Cuban or Haitian entrant was granted. 

(f) An Amerasian admitted pur-
suant to section 584 of Public Law 100-202,
as amended by Public Law 100-461.

Eligibility is limited to 7 years from the date
admitted as an Amerasian. 

(g) An alien with one of the fol-
lowing military connections: 

(i) A veteran who was
honorably discharged for reasons other than
alien status, who fulfills the minimum
active-duty service requirements including
an individual who died in active military,
naval or air service.  

(ii) An individual on
active duty in the Armed Forces of the U.S.
(other than for training). 

(iii) The spouse or sur-
viving spouse of a veteran or active duty
military alien described above provided the
spouse has not remarried. 

(iv) A child or surviv-
ing child of a deceased veteran (provided
such child was dependent upon the veteran
at the time of the veteran’s death) who is
under the age of 18 (if a full- time student,
under the age of 22); or an unmarried dis-
abled child age 18 or older if the child was
disabled and dependent on the veteran prior
to the child’s 18th birthday.

(h) An individual who on August
22, 1996, was lawfully residing in the U.S.,
and is now receiving benefits or assistance
for blindness or disability as defined in
Paragraph (23) of Subsection A of
8.139.100.7 NMAC. 

(i) An individual who on August
22, 1996, was lawfully residing in the U.S.,
and was born on or before August 22, 1931;
or 

(j) An individual who on August
22, 1996, was lawfully residing in the U.S.
and is now under 18 years of age. 

(3) Quarters of Coverage:
(a) SSA reports quarters of cover-

age through the Quarters of Coverage
History System (QCHS).

(b) An alien lawfully admitted for
permanent residence under the INA who has
40 qualifying quarters as determined under
title II of the Social Security Act, including
qualifying quarters of work not covered by
Title II of the Social Security Act, based on
the sum of: quarters the alien worked; quar-
ters credited from the work of a parent of
the alien before the alien became 18
(including quarters worked before the alien
was born or adopted); and quarters credited
from the work of a spouse of the alien dur-
ing their marriage if they are still married or
the spouse is deceased. 

(i) A spouse may not
get credit for quarters of a spouse when the
couple divorces prior to a determination of
food stamp eligibility. 

(ii) If eligibility of an
alien is based on the quarters of coverage of
the spouse, and then the couple divorces,
the alien’s eligibility continues until the
next recertification. At that time, the case-
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worker shall determine the alien’s eligibili-
ty without crediting the alien with the for-
mer spouse’s quarters of coverage. 

(c) Disputing quarters:  If an
applicant disputes the SSA determination of
quarters of coverage reported by QCHS, the
individual may participate for up to six  (6)
months pending the results of an SSA inves-
tigation.  The individual or HSD must have
requested an investigation from SSA in
order to participate.  The household is
responsible for repayment of any food
stamp benefits issued for such individual
during the investigation if SSA determines
that the individual cannot be credited with
40 quarters of coverage under Title II of the
Social Security Act.

(4) Federal Means-Tested
Benefit:  After December 31, 1996, a quar-
ter in which an alien received any Federal
means-tested public benefit, as defined by
the agency providing the benefit, or actual-
ly received food stamps is not creditable
toward the 40-quarter total.  A parent’s or
spouse’s quarter is not creditable if the par-
ent or spouse actually received any Federal
means-tested public benefit or actually
received food stamps in that quarter.  If the
alien earns the 40th quarter of coverage
prior to applying for food stamps or any
other Federal means- tested public benefit
in that same quarter, the caseworker shall
allow that quarter toward the 40 qualifying
quarters total. 

(a) Federal means-tested benefits
include, but may not be limited to, benefits
from:

(i) the Food Stamp
Program;

(ii) the food assistance
block grant programs in Puerto Rico,
American Samoa, and the Commonwealth
of the Northern Mariana Islands;

(iii) Supplemental
Security Income (SSI);

(iv) TANF block grant
under Title IV of the Social Security Act.

(b) For purposes of determining
whether an alien has or has not received a
federal means-tested benefit during a quar-
ter, the definition of federal means-tested
benefit shall not include:

(i) Medical Assistance
under Title XIX of the Social Security Act
(Medicaid) for emergency treatment of an
alien, not related to an organ transplant pro-
cedure, if the alien otherwise meets eligibil-
ity for Medical Assistance under the state
plan;

(ii) Short-term, non-
cash, in-kind emergency disaster relief;

(iii) Assistance or bene-
fits under the National School Lunch Act;

(iv) Assistance or bene-
fits under the Child Nutrition Act of 1966;

(v) Public health assis-

tance (not including any assistance under
Title XIX Medicaid) for immunizations,
and testing and treatment of symptoms of
communicable diseases, whether or not
such symptoms are caused by communica-
ble diseases;

(vi) Payments for foster
care and adoption assistance under Part B
and E of Title IV of the Social Security Act
for a parent or child who would, in the
absence of the restriction of eligibility for
aliens contained in the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, be eligible for
such payments made on the child’s behalf,
but only if the foster or adoptive parent (or
parents) of such child is a qualified alien;

(vii) Programs, servic-
es, or assistance, delivering in-kind services
at the community level and necessary for
the protection of life or safety, that do not
condition the provision of assistance, the
amount of assistance provided, or the cost
of assistance provided, on the individual
recipient’s income or resources;

(viii) Programs of stu-
dent assistance under titles IV, V, IX, and X
of the Higher Education Act of 1965, and
titles III, VII, and VIII of the Public Health
Service Act;

(ix) Means-tested pro-
grams under the Elementary and Secondary
Education Act of 1965;

(x) Benefits under the
Head Start Act;

(xi) Benefits under the
Workforce Investment Act.

C. Verification of
Citizenship/Eligible Alien Status:  U.S.
citizenship is verified only when client
statement of citizenship is inconsistent with
statements made by the applicant or with
other information on the application, previ-
ous applications, or other documented
information known to HSD.

(1) U.S. Citizenship:  Any mem-
ber whose U.S. citizenship is questionable
is ineligible to participate until proof of U.S.
citizenship is obtained.  The member whose
citizenship is questionable shall have all of
his resources and a pro rata share of income
considered available to any remaining
household members.

(2) Eligible Alien Status:
Verification of eligible alien status is
mandatory at initial certification. Only
those household members identified as
aliens with qualified and eligible alien sta-
tus are eligible to participate in the FSP.

(3) Ineligible or Questionable
Alien Status:  Any household member
identified as an ineligible alien, or whose
alien status is in question cannot participate
in the FSP.  The caseworker is responsible
for offering to contact the Immigration and
Naturalization Service if the alien has a doc-

ument that does not clearly indicate eligible
or ineligible alien status.  

D. Need for
Documentation:

(1) Household members identi-
fied as aliens must present documentation,
such as but not limited to, a letter, notice of
eligibility, or identification card which
clearly establishes that the alien has been
granted legal status.

(2) A caseworker shall allow
aliens a reasonable time to submit accept-
able documentation of eligible alien status.
A reasonable time shall be 10 days after the
date the caseworker requests an acceptable
document, or until the 30th day after appli-
cation, whichever is longer.

(3) If verification of an individ-
ual’s eligible status is not provided by the
deadline, the eligibility of the remaining
household members shall be determined.
Verification of eligible alien status provided
at a later date shall be treated as a reported
change in household membership.

(4) If a caseworker accepts a non-
INS document and determines that it is rea-
sonable evidence of eligible alien status, the
document shall be copied and sent to INS
for verification.  The  caseworker shall not
delay, deny, reduce, or terminate the indi-
vidual’s participation pending verification
from INS.

(5) Inability to Obtain INS
Documentation:  If a household indicates
an inability to provide documentation of
alien status for any member of the house-
hold, that member shall be considered an
ineligible alien.  The caseworker shall not
continue efforts to contact INS when the
alien does not provide any documentation
from INS.

E. Failure to Cooperate:
If a household, or a household member,
indicates an unwillingness to provide docu-
mentation of alien status for any member,
that member shall be considered an ineligi-
ble alien.  The caseworker shall not contin-
ue efforts to get documentation. 

F. Reporting Illegal
Aliens:

(1) HSD shall inform the local
INS office immediately whenever  a case-
worker determines that any member of a
household is present in the US in violation
of the INA.

(2) Illegal alien status is consid-
ered reported when the caseworker enters
the information on the household’s comput-
er file.

G. Income and Resources
of Ineligible Aliens:  All the resources and
a prorated share of income of an ineligible
alien, or of an alien whose alien status is
unverified, shall be considered in determin-
ing eligibility and food stamp benefit
amount for the remaining eligible house-



New Mexico Register / Volume XIII, Number 3/ February 14, 2002 159

hold members.
[02/01/95, 07/01/98, 02/01/99; 8.139.410.9
NMAC - Rn, NMAC 3.FSP.412,
05/15/2001; A, 02/14/2002]

sons as described below.] individuals.
(e) [An Income Support

Specialist (ISS) will] A caseworker shall
verify questionable information related to
determining categorical eligibility.

(3) [Non-Categorically Eligible
Households:] Households Ineligible for
Categorical Eligibility:

(a) Institutionalized:  Under no
circumstances is a household considered
categorically eligible if the household is
institutionalized.  Residents of public insti-
tutions who apply jointly for SSI and food
stamp benefits before release from an insti-
tution are not considered categorically eligi-
ble if there is a finding of potential SSI eli-
gibility by the Social Security
Administration prior to release.  An individ-
ual becomes categorically eligible when the
final determination is made for SSI eligibil-
ity and the individual has been released
from the institution.

(b) Disqualified:  A household
[will] shall not be considered categorically
eligible if:

(i) [Any] a member is
disqualified for Intentional Program
Violation (IPV); or

(ii) [the individual] a
member is disqualified for failure to comply
with work requirements.[; or]

(c) Refusal to Cooperate: A
household [will not be considered categori-
cally eligible if the household] that refuses
to cooperate in providing information that is
necessary to determine eligibility shall not
be deemed to be categorically eligible.

(d) [These] Such households
[will] shall be subject to all food stamp eli-
gibility and benefit provisions, including
treatment of income and resources for dis-
qualified members, and cannot be reinstated
in the Food Stamp Program (FSP) on the
basis of the categorical eligibility provision.

(4) Ineligible Household
Members: [Ineligible for Categorical
Eligibility:  No person will be included as a
member of any household which is other-
wise] ] A household shall not be categori-
cally eligible if [that person is:] the house-
hold contains a member who is ineligible to
participate in the Food Stamp Program
because the member is:

(a) An ineligible alien;
(b) An ineligible student;
(c) Institutionalized; 
(d) Ineligible because of failure to

comply with work requirements;
(e) Disqualified for failure to pro-

vide or apply for a Social Security number;
[or]

[(f) A household member, not the
head of household, who is disqualified for
failure to comply with work requirements;
or]

[(g)](f) An individual disqualified

for IPV[.] ;or
[(h)](g) An individual who

receives SSI and who is ineligible because
of a drug related felony conviction as set
forth  in Subsection C of 8.139.400.12
NMAC.

B. C o n t i n u e d
Categorical Eligibility:

(1) Assumed to Continue:
Categorical eligibility is assumed to contin-
ue when a household receiving Title IV-A or
GA has not submitted an application for
redetermination and the household’s food
stamp certification period will expire.  If the
household is later determined to be ineligi-
ble for Title IV-A or GA benefits, it may
remain eligible for food stamp benefits as a
non-[FA] cash assistance household. For a
change which becomes known to the
[ISS]caseworker, the change reporting pro-
cedures in 8.139.120.9 NMAC are used to
determine eligibility and food stamp benefit
amount.

(2) When Income Exceeds
Standards: Categorically eligible house-
holds are exempt from food stamp gross and
net income limits, but [must] shall meet all
other food stamp eligibility requirements
for food stamp benefit determination.  A
one- or two-person categorically eligible
household is entitled to the minimum food
stamp benefit amount, except in an initial
month if its prorated food stamp benefit
amount is less than $10.  A categorically eli-
gible household of three or more individuals
remains an active case even if the household
is entitled to no benefits because its net
income exceeds the maximum at which
food stamp benefits can be issued.

C. Categorical Eligibility
at Application:

(1) Food Stamp Eligibility
Requirements Prior to [Financial] Cash
Assistance Determination: Households
applying for Title IV-A, GA, or SSI assis-
tance [must] shall be certified for food
stamp benefits based on all food stamp eli-
gibility requirements prior to approval for
the [Financial] Cash Assistance [(FA)] pro-
gram(s).  The household [will] shall be noti-
fied that the food stamp benefit amount
[will] shall be adjusted without further
notice if the application for Title IV-A, GA,
or SSI assistance is approved.

(2) Verification Factors:
(a) For households applying for

both [financial] Cash Assistance and food
stamp benefits, the [ISS will] caseworker
shall verify all factors of eligibility which
are needed only to determine the house-
hold’s eligibility for food stamp benefits.

(b) For those factors needed to
determine both [financial] Cash Assistance
and food stamp eligibility, the [ISS will]
caseworker shall use [financial] Cash
Assistance verification rules.

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.420
NMAC, Sections 8 and 9.  Section 8 clar-
ifies categorical eligibility and Section 9
sets forth rules for sponsored aliens.

8.139.420.8 C A T E G O R I C A L
ELIGIBILITY (CE)

A. H o u s e h o l d
Requirements:

(1) Categorically Eligible
Households:

(a) Any household in which all
members receive Title IV-A assistance
(TANF), General Assistance (GA), or
Supplemental Security Income (SSI) bene-
fits is considered to be categorically eligible
for food stamp benefits.

(b) The household is categorical-
ly eligible with respect to:  resources, gross
and net income limits, SSN enumeration,
sponsored alien information, and residence.

(c) Categorically eligible house-
holds are subject to all other food stamp eli-
gibility requirements, including, but not
limited to, verification of household compo-
sition, if questionable; benefit determina-
tion (income and deductions); disqualifica-
tion for any reason; claims recovery and
restored benefits; notices and fair hearings;
and all reporting requirements.

(d) Categorically eligible house-
holds also include those who are:

(i) Approved for Title
IV-a assistance , GA, or SSI benefits, but
who have not yet received payment;

(ii) In zero payment sta-
tus, because benefits are being recouped; or

(iii) Entitled to Title IV-
A assistance benefits, but receive no pay-
ment, because the payment amount is less
than $10.

(2) Determining Categorical
Eligibility:  A household is considered cat-
egorically eligible if the household:

(a) Contains only members who
are Title IV-A, GA, and/or SSI recipients;
and

(b) Meets the household defini-
tion in Subsection C of 8.139.400.8 NMAC;
and

(c) Includes all individuals who
purchase and prepare food together in one
food stamp household regardless of whether
or not they are separate benefit groups for
Title IV-A, GA, or SSI purposes; and

(d) Includes no disqualified [per-
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(c) An [ISS will] caseworker shall
not delay a household’s food stamp benefits
if at the end of 30 days following the date
the application was filed, there is enough
verification to approve the food stamp case,
but not enough verification to meet the
[financial] Cash Assistance verification
rules.

(3) [FA] Cash Assistance
Approval:  When a [financial] Cash
Assistance application is approved, the
household [will] shall be considered cate-
gorically eligible, if the household meets all
categorical eligibility requirements in
8.139.420.8 NMAC.

(4) Anticipating [FA] Cash
Assistance Payment:  If [an ISS] a case-
worker can anticipate the amount and date
of receipt of an initial [FA] Cash Assistance
payment, the payment [will] shall be used to
determine the household’s food stamp ben-
efit amount if the [FA] Cash Assistance pay-
ment will be received in the month of appli-
cation.  If the payment will not be received
until a later month, the [ISS will] casework-
er shall adjust the household’s food stamp
benefit amount according to the anticipated
receipt of the payment.

(5) If the amount or date of
receipt of an initial [FA] Cash Assistance
payment cannot be reasonably anticipated at
the time of the food stamp eligibility deter-
mination, receipt of the [FA] Cash
Assistance payment [will] shall be handled
as a change in circumstances.  An adverse
action notice [will] shall not be required if
receipt of the [FA] Cash Assistance pay-
ment reduces, suspends, or terminates the
household’s food stamp benefits, provided
that the household has been notified in
advance that its benefits may be reduced,
suspended or terminated when the payment
is received.

D. A p p l i c a t i o n
Processing:

(1) FS Approval Postponed:
Approval for food stamp benefits may be
postponed within the 30-day processing
time limit in order to determine if a house-
hold will be eligible for Title IV-A, GA, or
SSI assistance, unless the household is enti-
tled to expedited service.  If the household
is determined eligible for [financial] Cash
Assistance benefits, the food stamp applica-
tion will be approved at the same time.

(2) FS Denial:  If a household
does not meet food stamp eligibility
requirements at the time of application, the
[ISS] caseworker may postpone denying a
potentially categorically eligible household.
If the household is not determined categori-
cally eligible, the food stamp application is
denied at the time the [financial] Cash
Assistance application is denied.

(3) Re-Registering Denied
Applications: [An ISS must] A caseworker

shall re-register a denied food stamp appli-
cation if the household is later determined
eligible for Title IV-A, GA, or SSI benefits
and the household is otherwise categorical-
ly eligible.  When a denied food stamp
application is re-registered, the [ISS will]
caseworker shall use the original food
stamp application. The food stamp benefit
amount for the initial month is prorated
from the date the [FA] Cash Assistance ben-
efits are payable, or the date of the original
food stamp application, whichever is later.
A second interview or application from the
household is not necessary.

(4) Updating Application:
When [an ISS] a caseworker must update
and reevaluate the original application of a
denied case, the [ISS will] caseworker shall
use any available information to update the
application.  The household [will] shall be
contacted by phone or by mail to confirm
and explain changes, and to determine if
any other changes in household circum-
stances have occurred.  In cases where the
information received from the household
differs from that obtained by the [ISS]case-
worker, or the household provides addition-
al changes in information, the household or
the authorized representative must initial
the changes and re-date and re-sign the orig-
inal food stamp application. 

(5) SSI Application Denials:
Since the [ISS] caseworker does not have
first-hand knowledge of the progress of an
SSI application, and if the food stamp
application was denied on the 30th day, the
household [must] shall be advised to reap-
ply for food stamp benefits when it is noti-
fied of SSI approval.
[02/01/95, 07/01/97, 06/01/99; 8.139.420.8
NMAC - Rn, 8 NMAC 3.FSP.426,
05/15/2001; A, 02/14/2002]

8.139.420.9 S P O N S O R E D
ALIENS

A. Definition of a
Sponsored Alien:  An alien lawfully admit-
ted for permanent resident status into the
United States, for which an individual has
executed an affidavit of support pursuant to
section 213A of the Immigration and
Nationality Act.  Not all lawful aliens are
sponsored.  Only in the event that the spon-
sored alien is eligible in accordance with of
8.139.410.9 NMAC shall HSD consider
available to the household the income and
resources of the sponsor and spouse.

B. Date of Entry or Date
of Admission:  The date established by the
Immigration and Naturalization Service
(INS) as the date the sponsored alien was
admitted for permanent residence.

C. Sponsor:  An individ-
ual who has executed an affidavit of support
or similar agreement on behalf of an alien,
as a condition of the alien’s entry or admis-

sion into the United States as a permanent
resident.

D. Exempt Aliens:  The
provisions of this section do not apply to the
following:

(1) an alien participating in the
Food Stamp Program as a member of the
sponsor’s food stamp household;

(2) an alien sponsored by an
organization or group rather than an indi-
vidual;

(3) an alien who is not required to
have a sponsor under the Immigration and
Nationality Act; or

(4) an alien that ISD has deter-
mined is indigent. 

(a) For purposes of this para-
graph, the term indigent means that the sum
of the eligible sponsored alien’s house-
hold’s own income, the cash contributions
of the sponsor and others, and the value of
any in-kind assistance the sponsor and oth-
ers provide, does not exceed 130% of the
poverty income guidelines for the house-
hold’s size.

(b) The caseworker shall deter-
mine the amount of income and other assis-
tance provided in the month of application.

(c) If the alien is indigent, the
amount that HSD shall count shall be the
amount actually provided for a period
beginning on the date of such determination
and ending 12 months after such date.  Each
indigence determination is renewed for
additional 12-month periods. 

(5) A battered alien spouse, alien
parent of a battered child, or child of a bat-
tered alien, for 12 months after HSD deter-
mines that the battering is substantially con-
nected to the need for benefits, and the bat-
tered individual does not live with the bat-
terer.  After 12 months, HSD shall not deem
the batterer’s income and resources if the
battery is recognized by a court or the INS
and has substantial connection to the need
for benefits, and the alien does not live with
the batterer.

E. Sponsored Aliens’
Responsibility: HSD shall attribute the
entire amount of income and resources to
the applicant eligible sponsored alien until
the alien provides the information specified
below. The sponsored alien is responsible
for:

(1) obtaining the cooperation of
[his/her] the alien’s sponsor(s) to provide
the [ISS] caseworker, at the time of applica-
tion or recertification, with the information
or documentation necessary to determine
the income and resources of a sponsor and a
sponsor’s spouse,

(2) providing the names and other
identifying factors of other aliens for whom
the alien’s sponsor has signed an affidavit of
support,

(3) reporting the require informa-
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tion about the sponsor and sponsor’s spouse
should the alien obtain a different sponsor
during the certification period,

(4) reporting a change in income
should the sponsor or the sponsor’s spouse
change or lose employment or die during
the certification period.

F. I n f o r m a t i o n
Required:  The following information
[must] shall be obtained from the alien at
the time of initial application and at recerti-
fication:

(1) The full amount of the income
and resources of an alien’s sponsor.

(2) The full amount of the income
and resources of a sponsor’s spouse, if the
spouse is living with the sponsor.

(3) Provision of the Immigration
and Nationality Act under which the alien
was admitted;

(4) Date of the alien’s entry or
admission as a lawful permanent resident as
established by INS;

(5) The alien’s date of birth, place
of birth, and alien registration number;

(6) Number of dependents
claimed or who could be claimed as
dependents by the sponsor and the spon-
sor’s spouse for federal income tax purpos-
es.

(7) Name, address and phone
number of the alien’s sponsor.

(8) The above information [will]
shall be verified at initial application and at
recertification.

G. Deemed Income:  
(1) The [gross amount] monthly

income of the income of a sponsor and the
sponsor’s spouse (if living with the sponsor)
[will] shall be considered the unearned
income of the sponsored alien, until the
alien achieves US citizenship through natu-
ralization or has worked 40 qualifying quar-
ters of coverage as defined by the Social
Security Administration. If the sponsored
alien can demonstrate that the alien’s spon-
sor is the sponsor of other aliens, HSD shall
divide the income by the number of such
sponsored aliens.  The spouse’s income
[will] shall be counted even if the sponsor
and spouse were married after the sponsor-
ing agreement was signed.  The monthly
income attributed to the sponsored alien is
the total gross earned and unearned income
(less exclusions) of the sponsor and spon-
sor’s spouse (if living with the sponsor) at
the time the household containing the spon-
sored alien member applies or is recertified
for participation in the FSP, reduced by:

(a) a 20% earned income amount
for the portion of the income determined as
earned income of the sponsor and the spon-
sor’s spouse; and

(b) an amount equal to the FSP’s
monthly gross income eligibility limit for a
household equal in size to the sponsor, the

sponsor’s spouse, and any other person who
is claimed or could be claimed by the spon-
sor or the sponsor’s spouse as a dependent
for Federal income tax purposes.

[(1)](2) TANF-Sponsored Alien
Income:  If an alien has already reported
gross income information about [his or her]
the alien’s sponsor according to TANF
sponsored alien rules, that income amount
[will] shall be used for food stamp deeming
purposes.

[(2)](3) Sponsor-Paid Money:
Actual money paid to the alien by the spon-
sor or the sponsor’s spouse [will] shall not
be counted as income to the alien unless the
amount paid exceeds the amount deemed to
the alien.  The amount paid that actually
exceeds the amount deemed [will] shall be
counted as income to the alien, in addition
to the deemed amount.

H. Deemed Resources:
(1) The full amount of the

resources reduced by $1500 of a sponsor
and the sponsor’s spouse (if living with the
sponsor) [will] shall be deemed to be the
resources of the sponsored alien until the
alien achieves US citizenship through natu-
ralization or has worked 40 qualifying quar-
ters of coverage as defined by the Social
Security Administration.  The spouse’s
resources [will] shall be counted even if the
sponsor and spouse were married after the
sponsoring agreement was signed.  If the
sponsored alien can demonstrate that the
alien’s sponsor is the sponsor of other
aliens, HSD shall divide the resources by
the number of such sponsored aliens.
Resources available to the sponsor [will]
shall be determined in accordance with the
provisions found in 8.139.510 NMAC.

(2) TANF Sponsored Alien
Resources:  If an alien has already reported
all resource information on [his/her] the
alien’s sponsor according to TANF spon-
sored alien rules, that resource amount
[will] shall be used for food stamp deeming
purposes as the amount to be attributed to
the alien.

I. D e t e r m i n i n g
Eligibility and Benefit Amount:  The
amount of income and resources deemed to
be that of the sponsored alien is considered
in determining the eligibility and benefit
amount of the household of which the alien
is a member.  

J. Sponsors:
(1) Sponsoring More than One

Alien:  [The full amount of a sponsor’s and
his or her spouse’s income will be attributed
to the sponsored alien whether or not more
than one alien is sponsored.] If the spon-
sored alien can demonstrate that the alien’s
sponsor is the sponsor of other aliens, HSD
shall divide the income and resources by the
number of such sponsored aliens

(2) Alien Switches Sponsors:  If

the alien reports that [he/she] the alien has
changed sponsors during the certification
period, deemed income and resources [will]
shall be recalculated based on information
and verification about the new sponsor and
the sponsor’s spouse. The change [will]
shall be handled in accordance with change-
reporting requirements, time frames and
procedures, as appropriate.

(3) Loss of Sponsorship:  If an
alien loses [his/her] their sponsor, and does
not get another, the full amount of the
income and resources of the previous spon-
sor continues to be attributed to the alien
until the alien achieves US citizenship
through naturalization or has worked 40
qualifying quarters of coverage as defined
by the Social Security Administration.  If
the alien sponsor dies, the income and
resources [will] shall no longer be attributed
to the alien.

K. Awaiting Verification:
Until the alien provides information or ver-
ification necessary to determine eligibility,
the sponsored alien is ineligible.  The case-
worker shall determine the eligibility of any
remaining household members. The case-
worker shall consider available to the
remaining household members the income
and resources of the ineligible alien in
determining the eligibility and benefit level
of the remaining household members.  If the
sponsored alien refuses to cooperate in pro-
viding information or verification, other
adult members of the alien’s household are
responsible for providing the information or
verification required.    If the caseworker
subsequently receives information or verifi-
cation, the caseworker shall act on the
information as a reported change in house-
hold membership in accordance to timeli-
ness standards.  If the same sponsor is
responsible for the entire household, the
entire household is ineligible until such time
as the household provides the needed spon-
sor information or verification.  The case-
worker shall assist alien in obtaining verifi-
cation.

[K.] L. Over-issuance:  An
alien’s sponsor and the alien [will] shall be
jointly liable for repayment of any over-
issuance of food stamp benefits resulting
from incorrect information provided by the
sponsor.  The sponsor of an alien or the
alien [will] shall also be independently
responsible for the obligation to repay any
over-issuance of food stamp benefits result-
ing from incorrect information provided by
the sponsor.

(1) Good Cause/Sponsor:  If an
alien’s sponsor has good cause or is without
fault for supplying the incorrect informa-
tion, the alien’s household is solely liable
for repayment of the over-issuance.  The
[ISS must] caseworker shall determine
whether good cause exists in such situa-
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tions, and [will] shall consider the facts and
circumstances, including information sub-
mitted by the alien and by the sponsor.
Good cause includes, but is not limited to, a
misunderstanding by a sponsor of the
responsibility to report information about
[his/her] the sponsor’s resources and
income or a lack of information provided at
the time a sponsor executed the affidavit of
support or similar agreement on behalf of
the alien.  Problems caused by the inability
of a sponsor or alien to speak, read, or write
English may constitute good cause.

(2) Establishing the Claim:  If a
sponsor does not have good cause, the [ISS
must] caseworker shall determine whether
to establish a claim for the over-issuance
against the sponsor or the alien’s household,
or both. HSD may choose to establish
claims against both parties at the same time
or to establish a claim against the party con-
sidered most likely to repay first.  If a claim
is established against the alien’s sponsor
first, the [ISS must] caseworker shall ensure
that a claim is established against the alien’s
household if the sponsor fails to respond to
a demand letter within 30 days of receipt.
HSD [must] shall return to the alien’s spon-
sor and/or the alien’s household any
amounts repaid in excess of the total
amount of the claim.  

(3) Claims Collection Against
Sponsor:  

(a) The Restitution Bureau initi-
ates a collection action by sending an alien’s
sponsor a written demand letter which
informs the sponsor of the amount owed,
the reason for the claim, and how the spon-
sor may pay the claim.  The sponsor [will]
shall be informed that [he/she will] they
shall not be held responsible for repayment
of the claim if the sponsor can demonstrate
good cause or absence of personal fault for
the incorrect information having been sup-
plied to HSD.  In addition, the Restitution
Bureau [will] shall follow up the written
demand letter with personal contact, if pos-
sible.  HSD may pursue other collection
actions as appropriate to obtain payment of
a claim against any sponsor who fails to
respond to a written demand letter.   The
Restitution Bureau [will] shall end a collec-
tion action against a sponsor at any time if it
has documentation that the sponsor cannot
be located, or if the cost of further collection
efforts is likely to exceed the amount that
can be recovered.  If an alien’s sponsor
responds to a written demand letter and is
financially able to pay the claim at one time,
the Restitution Bureau [will] shall collect a
lump sum cash payment.  The Restitution
Bureau [will] shall negotiate a payment
schedule with the sponsor for repayment of
the claim, as long as payments are made in
regular installments.  For more information
on handling claims, see 8.139.640.11

NMAC.
(b) Exception:  A sponsor who is

participating in the Food Stamp Program as
a household shall be excluded from any
demand for repayment of the value of food
stamp benefits issued to a sponsored alien.

(4) Fair Hearing:  A sponsor is
entitled to a fair hearing either to contest a
determination that the sponsor was at fault
for giving incorrect information, or to con-
test the amount of the claim.

(5) Claims Collection Against
Alien Households:  Before initiating col-
lection against a sponsored alien’s house-
hold for repayment of an overissuance
caused by incorrect information having
been supplied concerning the sponsor or
sponsor’s spouse, [an ISS will] a casework-
er shall determine whether the incorrect
information supplied was due to an inadver-
tent household error or an intentional pro-
gram violation (IPV) on the part of the
alien.  Claims collection against a house-
hold [will] shall be pursued regardless of
the current eligibility status of sponsored
alien or alien households.

(a) Intentional misrepresenta-
tion:  If sufficient documentary evidence
exists to substantiate that incorrect informa-
tion was provided by an act of IPV on the
part of the alien, the case [must] shall be
referred as a request for IPV disqualifica-
tion, in accordance with the procedures in
8.139.647.8 NMAC.  A claim against an
alien’s household [will] shall be handled as
an inadvertent error claim until there is a
determination of an IPV by an administra-
tive disqualification hearing official or a
court of appropriate jurisdiction.

(b) Misunderstanding/unintended
error.  If it is determined that incorrect infor-
mation was supplied because of a misunder-
standing or unintended error on the part of
the sponsored alien, the claim [will] shall be
handled as an inadvertent household error
claim.

[L.] M. Memorandum of
Agreement:  An agreement has been
entered into by the Secretary of the United
States Department of Agriculture (USDA),
the U.S. Secretary of State, and the U.S.
Attorney General regarding sponsored
aliens and their sponsors.  A sponsor and
alien, at the time the sponsor executes an
affidavit of support or similar agreement on
behalf of the alien, will be informed of the
requirements of Sec. 1308 of P.L. 97-98.
Under the agreement, the Bureau of
Consular Affairs of the State Department
and local INS offices provide information to
HSD that is needed to carry out the provi-
sions of the agreement.  The agreement lists
the specific information that must be
released by all parties to facilitate identifi-
cation of the alien and sponsor and enable
HSD to verify required information sup-

plied by the alien which is essential for eli-
gibility determinations.
[02/01/95, 07/01/98; 8.139.420.9 NMAC -
Rn, 8 NMAC 3.FSP.428, 05/15/2001; A,
02/14/2002]

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.500
NMAC, Sections 10 and 12.

8.139.500.10 D E T E R M I N I N G
INCOME

A. Anticipating Income:
In determining a household’s eligibility and
food stamp benefit amount the [ISS will]
caseworker shall use income already
received by the household during the certi-
fication period and any income the house-
hold and the [ISS] caseworker are reason-
ably certain [will] shall be received during
the remainder of the certification period.

(1) If the amount of income or
date of receipt is uncertain, that portion of
the household’s income that is uncertain
[will] shall not be counted.

(2) If the exact amount of the
income is not known, that portion of the
income which can be anticipated with rea-
sonable certainty [will] shall be considered
income.

(3) In cases where the receipt of
income is reasonably certain but the month-
ly amount may fluctuate, a household may
choose to average its income.

B. Income received during
the last four (4) weeks [will] shall be used
as an indicator of the income that is and
[will] shall be available to the household
during the certification period.

(1) Past income is not used as an
indicator of income anticipated for the cer-
tification period if changes in income have
occurred or can be anticipated during the
certification period.

(2) If income fluctuates to the
extent that a single four-week period does
not provide an accurate indication of antici-
pated income, a longer period of past time
can be used if it gives a more accurate indi-
cation of anticipated fluctuations in income.

(3) Income already received is not
used and verification is obtained from the
income source, if the household and the
[ISS] caseworker decide that income
already received by the household is not
indicative of income expected to be
received in future months.

C. Quarterly Reporting:
A benefit group subject to Quarterly
Reporting shall be subject to income
methodology as specified in Subsection F of
8.139.120.9 NMAC.
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[C.] D. Income anticipated dur-
ing the certification period [will] shall be
counted only in the month it is expected to
be received, unless the income is averaged.

[D.] E. Whenever a full
month’s income is anticipated but is
received on a weekly or biweekly basis, the
income [will] shall be converted to a month-
ly amount by multiplying weekly amounts
by 4.3 and biweekly amounts by 2.15.  Use
of the conversion factor [will] shall negate
the necessity to adjust the monthly income
amounts for those months in which an extra
weekly or biweekly pay check is received.
Instead, the amount of the extra pay check is
averaged over the certification period.

[E.] F. Held Wages:
(1) Wages withheld at the request

of an employee [will] shall be considered
income to a household in the month the
wages would otherwise have been paid by
the employer.

(2) Wages withheld by the
employer as a general practice, even in vio-
lation of the law, [will] shall not be counted
as income to a household, unless the house-
hold anticipates that it will ask for and
receive an advance.

(3) If a household anticipates ask-
ing for and receiving income from wages
that were previously withheld by the
employer as a general practice, the income
[will] shall be counted to determine eligibil-
ity.

[F.] G. Earned Income:
Earned income is anticipated as follows:

(1) Income received in the four
weeks before the date of interview [will]
shall be used to anticipate income for the
month of application.  The same income is
used for the remaining months of the certi-
fication period, provided that the applicant
and the [ISS] caseworker are reasonably
certain the income amounts are indicative of
future income.

(2) If the applicant and the [ISS]
caseworker determine that the income is not
indicative of income anticipated to be
received during the certification period, a
longer period of past time [will] shall be
used if it will provide a more accurate indi-
cator of anticipated income.

[G.] H. Unearned Income:
(1)  In order to anticipate

unearned income, income from the four
weeks prior to the date of interview [will]
shall be used, provided the income is
expected to continue.

(2) Households receiving state or
federal assistance payments, such as Title
IV-A, GA, SSI or Social Security payments
on a recurring monthly basis are not consid-
ered to have varied monthly income from
these sources simply because mailing
cycles may cause two payments to be
received in one month.

[H.] I. Income Received
More Frequently Than Weekly: The
amount of monthly gross income paid more
frequently than weekly (i.e., daily) is deter-
mined by adding all the income received
during the past four weeks.  The gross
income amount is used to anticipate income
in the application month and the remainder
of the certification period.  Conversion fac-
tors [will] shall not be applied to this
income.

[I.] J. Income Received Less
Frequently Than Monthly: The amount
of monthly gross income paid less frequent-
ly than monthly is determined by dividing
the total income by the number of months it
is intended to cover.  The [ISS will] case-
worker shall carefully explain to the house-
hold how the monthly income was comput-
ed and what changes might result in a
reportable change.  Documentation [must]
shall be filed in the case record to establish
clearly how the anticipated income was
computed.

[J.] K. Conversion Factors:
Whenever a full month’s income is antici-
pated but is received on a weekly or
biweekly basis, the income [will] shall be
converted to monthly amount as follows:

(1) Income received on a weekly
basis is multiplied by 4.3;

(2) Income received on a biweek-
ly basis is multiplied by 2.15.

(3) Using the conversion factors
accounts for those months in which an
extra paycheck is received, 

(4) Averaged income [will] shall
be rounded to the nearest whole dollar prior
to application of the conversion factor.
Amounts resulting in $.50 or more are
rounded up.  Amounts resulting in $.40 or
lower are rounded down.

[K.] L. Known Changes in
Income for Future Months at
Application:

(1) At application or recertifica-
tion, it [must] shall be determined if any
factors affecting income will change in
future months.  Such factors include a new
income source, termination of income, or
increases or decreases in income.

(2) Income is considered only
when the amount of the income and the date
it will be received are reasonably certain.

(3) In the event that a change is
known for future months, benefits are com-
puted by taking into account the change in
income.

[L.] M. Averaging Income
Over the Certification Period:

(1) All households may choose to
have their income averaged.  Income is usu-
ally not averaged for destitute households
because averaging would result in assigning
to the month of application income from
future periods which is not available for its

current food needs.
(2) To average income, the [ISS]

caseworker uses a household’s anticipation
of income fluctuations over the certification
period.  The number of months used to
arrive at the average income need not be the
same as the number of months in the certi-
fication period.

(3) Contract Income:
Households which, by contract, derive their
annual income in a period of less than one
year [will] shall have that income averaged
over a twelve (12)-month period, provided
that the income is not received on an hourly
or piecework basis.

(a) Contract income includes
income for school employees, farmers, self-
employed households, and individuals who
receive annual payments from the sale of
real estate.

(b) These procedures do not
include migrant or seasonal farm worker
households.

(4) Educational Monies:
Households receiving scholarships,
deferred educational loans, or other educa-
tional grants [must] shall have such income,
after exclusions, averaged over the period
for which it is provided.  All months which
the income is intended to cover [will] shall
be used to average income, even if the
income is received during the certification
period.  If the period has elapsed complete-
ly, the educational monies [will] shall not be
considered income.

[M.] N. Using Exact Income:
Exact income, rather than averaged income,
[will] shall be used if:

(1) The household has chosen not
to average income;

(2) Income is from a source ter-
minated in the application month;

(3) Employment has just begun in
the application month and the income repre-
sents only a partial month;

(4) In the month of application,
the household qualifies for expedited serv-
ice or is considered a destitute, migrant or
seasonal farm worker household; or

(5) Income is received more fre-
quently than weekly, (i.e., daily).
[02/01/95, 11/01/95, 07/01/97, 06/01/99;
8.139.500.10 NMAC - Rn, 8 NMAC
3.FSP.502.7, 05/15/2001; A, 02/14/2002]

8.139.500.12 E S TA B L I S H I N G
CERTIFICATION PERIODS

A. The [ISS must] case-
worker shall establish a definite period of
time within which a household is eligible to
receive benefits.  

B. Entitlement to food
stamp benefits ends at the expiration of the
household’s certification period.  Continued
eligibility is determined only when an appli-
cation has been filed, an interview held, and
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all verification provided.
C. Under no circum-

stances [will] shall benefits be continued
beyond the end of a certification period
without a redetermination of eligibility.

D. A household [will] shall
be provided with an expiration notice before
or at the beginning of the last month of a
certification period.

E. If a household is deter-
mined eligible for the initial month but inel-
igible the following month, it [will] shall be
certified for one month only.  Conversely, a
household may be ineligible for the month
of application but eligible for the following
month(s).  If the household is denied for the
month of application, it does not need to file
a new application for the following month.

F. Conformity With
Calendar Month:  Certification periods
[must] shall conform to calendar months.
At the initial application, the first month in
the certification period is the month of
application, even if the household’s eligibil-
ity is not determined until a later month.

G. Length of
Certification Period:  Households [will]
shall be assigned the longest certification
period possible based on the stability of the
household’s circumstances.  A certification
period cannot exceed 12 months, except for
households in which all adult members in
the household are elderly or disabled.  At
least one contact with each certified house-
hold [must] shall be made every 12 months.

(1) Three Months or Less:  A
certification period of three months or less
may be assigned if there is a substantial
likelihood of frequent and/or significant
changes in household circumstances,
including but not limited to, homelessness,
income and household status.  A household
with earned income is limited to a three-
month certification period.

(2) More Than Three Months:
A certification period of more than three
months may be assigned if it is determined
that household circumstances will remain
stable throughout the certification period.  A
stable household is one which does not
anticipate major changes in income, deduc-
tions, or household composition.

(3) [Financial] Cash Assistance
Households:  A household in which all
members are contained in a single [finan-
cial] Cash Assistance grant [will] shall have
a food stamp certification period which
coincides with the [FA] Cash Assistance
certification period.

(4) Up to Twelve Months:
(a) A household whose primary

source of income is from self-employment
(including self-employed farmers), or from
regular farm employment with the same
employer, may be certified for up to twelve
months, provided the income can reason-

ably be anticipated and household circum-
stances are not likely to change.

(b) Annual certification periods
[will] shall be assigned to a household
which is paid an annual salary on a sched-
uled monthly basis, if the salary does not
change as the amount of work changes.

(c) Quarterly Reporting
Households:  Households subject to
Quarterly Reporting requirements shall be
certified as set forth in 8.139.120.9 NMAC.

(5) Aliens:  To the degree possi-
ble, aliens [will] shall be assigned a certifi-
cation which [will] shall at some point coin-
cide with the expiration date of the alien’s
legal alien status.

(6) Elderly/Disabled
Households:  A household in which all
adult household members are elderly or dis-
abled may be certified for up to 24 months.
At least one contact with the household
[must] shall be made every 12 months.

H. Shortening the
Certification Period:  [The ISS may short-
en a certification period under the following
conditions:

(1) A reported change indicates
that the new circumstances are unstable.

(2) A household entitled to expe-
dited service has been assigned a certifica-
tion period longer than one month, and
postponed verification is not provided with-
in 30 days of the date of application.  The
ISS must ensure that benefits are terminated
by closing the case on the 30th day.

(3) For caseload management
purposes, if, in the ISS’s judgment, a house-
hold’s circumstances permit a shorter eligi-
bility period without adverse effects, and all
other specific regulatory requirements are
satisfied, an assigned certification period
may be shortened.

(4) Shortening certification peri-
ods is discouraged in situations that would
adversely affect elderly or disabled individ-
uals with obvious transportation problems,
or other difficulties in getting to the county
office.]

(1) The caseworker may not end a
household’s certification period earlier than
its assigned termination date, unless the
caseworker receives information that the
household has become ineligible, or the
household has not taken action to clarify or
provide verification of a change in house-
hold circumstances for which the casework-
er has requested verification.

(2) Loss of cash assistance or a
change in employment status is not suffi-
cient to meet the criteria necessary for
shortening a certification period.

I. Lengthening the
Certification Period: The caseworker may
lengthen a household’s current certification
period once it is established, as long as the
total months of the certification period do

not exceed 24 months for households in
which all adult members are elderly or dis-
abled, or 12 months for other households.  If
the caseworker extends the household’s cer-
tification period, the caseworker shall issue
written notice advising the household of the
new certification end date.
[02/01/95, 01/01/97, 07/01/98;
8.139.500.12 NMAC - Rn, 8 NMAC
3.FSP.502.9, 05/15/2001; A, 02/14/2002]

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.139.520
NMAC, Sections 8, 9, 10, and 11.

8.139.520.8 INCOME: The
national income eligibility standards are
based on the federal income poverty levels
established in section 673(2) of the
Community Services Block Grant Act [42
U.S.C. 9902(2)].  The net income standard
is the federal income poverty guideline for
the 48 contiguous states and the District of
Columbia.  The gross income standard is
130% of that amount.  The income stan-
dards are adjusted annually each October
1st.  Activities described in this section
relate to the calculation of a household’s
income to determine eligibility and food
stamp benefit amount.

A. E l d e r l y / D i s a b l e d
Households:  Households which contain an
elderly or disabled member, as defined in
8.139.[650] 100 NMAC, Definitions, must
meet the net income eligibility standards
listed in Subsection E of 8.139.500.8
NMAC.

B. Other Households:
Households which do not contain an elderly
or disabled member, as defined, must meet
the gross income eligibility standards for
the Food Stamp Program (FSP) (Subsection
E of 8.139.500.8 NMAC).  If a household is
determined eligible based on gross income
standards, deductions [will] shall be
allowed in calculating net monthly income
to arrive at a final eligibility determination
based on net income standards.

C. Categorically Eligible:
Title IV-A, GA and/or SSI households that
are categorically eligible, as defined in
8.139.420.8 NMAC, do not need to meet
the gross or net income eligibility standards.
The food stamp benefit amount [will] shall
be based on net income limits.
Categorically eligible one- and two-person
households are entitled to the minimum
food stamp benefit amount, except in an ini-
tial month if the prorated benefit is less than
$10.

D. Income of Ineligible
or Disqualified Household Members:
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(1)     The earned or unearned

income of an individual disqualified for
intentional Program violation (IPV)[,] or for
noncompliance with the Employment and
Training (E&T) work requirements[, or
because the individual is an ineligible alien,
will] shall be attributed in its entirety to the
remaining members.

(2)     The earned or unearned
income of an individual disqualified for
failing to provide or apply for a Social
Security number [will] or because the indi-
vidual is an ineligible alien shall continue
to be counted as income, minus a pro rata
share for the disqualified or ineligible mem-
ber(s).

E. Income of Non-
Household Members:  The earned or
unearned income of an individual listed
below [will] shall not be considered avail-
able to the household with which the indi-
vidual lives:

(1)     Roomers;
(2)     Boarders;
(3)     Foster children, if the

household chooses not to include them;
(4)     Live-in attendants; and
(5)     Ineligible students.

[02/01/95, 07/01/97, 07/01/98, 06/01/99;
8.139.520.8 NMAC - Rn, 8 NMAC
3.FSP.520, 05/15/2001; A, 02/14/2002]

8.139.520.9 INCOME STAN-
DARDS

A. Earned Income:
Earned income includes the following:

(1)     Wages and Salaries: All
wages and salaries paid to an employee.

(2)     Sick Pay: Sick pay is
counted as earned income if the person
receiving sick pay will be returning to work
after recovery and is still considered an
employee by the employer.

(3)     Military Personnel: A
household consisting of one or more mili-
tary personnel receiving a basic allowance
for quarters and/or basic allowance for sub-
sistence instead of free housing and/or food
[will] shall have such funds counted as
earned income.

(4)     Self-Employment: The
gross income from a self-employment
enterprise, including the total gain from the
sale of any capital goods or equipment relat-
ed to the business, minus the costs of doing
business, is considered earned income.  This
is the gross income of the self-employed
individual.

(5)     Rental Property: Income
from rental property is considered earned
only if a household member is actively
engaged in the management of the property
an average of at least twenty (20) hours per
week.  The owner is allowed the cost of
doing business.

(6)     Roomer or Boarder:

Payments from a roomer or boarder are con-
sidered self-employment income.  The 20
hours per week provision applied to rental
property does not apply to roomer or board-
er situations.

(7)     Training Allowances: A
training allowance from a vocational and
rehabilitative program recognized by feder-
al, state or local governments, such as DVR,
is considered earned income, to the extent
the training allowance is not a reimburse-
ment.

(8)     VISTA Payments:
Payments under Title I (VISTA, University
Year for Action, etc.) of the Domestic
Volunteer Service Act of 1973 (Pub. L. 93-
113 Stat., as amended) are considered
earned income to applicant households not
receiving food stamp benefits at the time the
household member joined VISTA.

(9)     [On-the-Job Training]
Workforce Investment Act:  Earnings of
an individual participating in an on-the-job
training program under [Section 204(5),
Title II of the Job Training Partnership Act
(JTPA)] Section 204 (b) (1) (C) or Section
254 (c) (1) (A) of the Workforce Investment
Act (WIA).  This provision does not apply
to household members under 19 years of
age who are under the parental control of an
adult member, regardless of school atten-
dance or enrollment.  Earnings include
monies paid under the WIA and monies
paid by the employer. This Section [204(5)]
includes Adult and Youth Programs and
Summer Youth Employment and Training
Programs, but does not include Job Corps,
E&T programs for Native Americans,
migrant and seasonal farm workers, and
veterans employment programs.

B. Unearned Income:
Unearned income includes, but is not limit-
ed to, the following:

(1)     Federal Assistance
Programs: Assistance payments from fed-
eral or federally aided [financial] cash assis-
tance programs, such as Supplemental
Security Income (SSI), Title IV-A
(Temporary Assistance to Needy Families),
General Assistance (GA), or other assis-
tance programs based on need.  Assistance
payments from programs which require, as
a condition of eligibility, the actual per-
formance of work without compensation
other than the assistance payments them-
selves, [will] shall be considered unearned
income.

(2)     Other Benefits:  Annuities,
pensions, retirement, veteran’s or disability
benefits, workman’s compensation, unem-
ployment compensation benefits (UCB),
OASDI, and strike benefits are unearned
income.

(3)     Foster Care Payments:
Foster care payments for children or adults
[will] shall be counted in their entirety

unless the household providing the foster
care chooses to exclude the foster child
household member.

(4)     Support or Alimony:
Support or alimony payments made directly
to the household from non-household mem-
bers.

(5)     Educational Funds:
Scholarships, educational grants, fellow-
ships, deferred payment loans for educa-
tion, and veteran’s educational benefits, are
counted, after allowable deductions, unless
the educational assistance is excluded in its
entirety in Subsection E of 8.139.520.9
NMAC.  Gifts or money a student may
receive from parents or other private source
on a periodic basis [will] shall be counted as
unearned income, including the portion
used to pay for tuition and mandatory fees.

(6)     Government-Sponsored
Programs:  Payments to individuals from
Individual Indian Monies and grants from
the Bureau of Indian Affairs.

(7)     Gain or Benefit:
Dividends, interest, royalties, and all other
direct money payments from any source
which can be construed to be a gain or a
benefit to the household.  Interest income
includes payments on a bank account that
are simply posted in a bank book and not
paid directly to a household.

(8)     Trust Funds:  Money with-
drawn or dividends that are or could be
received by a household from a trust fund
considered an excludable resource.  Such
trust withdrawals [will] shall be considered
income in the month received, unless
excluded in Subsection D of 8.139.520.9
NMAC.  Dividends which the household
has the option of either receiving as income
or reinvesting in the trust [will] shall be
considered income in the month they
become available to the household, unless
excluded per Subsection D of 8.139.520.9
NMAC.

(9)     Rental Property:  Income
from rental property [will] shall be consid-
ered unearned when a household member
engages in the management of the property
less than 20 hours per week.  The gross
income minus the cost of doing business is
counted as household income.

(10     Sponsored Alien Income:
The amount of monthly income of an alien’s
sponsor and the sponsor’s spouse (if living
with the sponsor) that is deemed to be that
of the alien (Subsection G of 8.139.420.9
NMAC).

(11)     Termination Pay:
Severance pay (e.g., two weeks pay instead
of notice) and Supplementary
Unemployment Benefits (a series of pay-
ments similar to UCB, but paid by the
employer) received after termination [will]
shall be considered unearned income.

(12)     Vacation or Sick Pay:
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Unused vacation or sick pay paid in install-
ments over a period of at least two months
is considered unearned income in the
months received.  If paid as a lump sum at
termination of employment, the income is
considered a resource in the month
received.

(13)     Cash Awards, Gifts,
Prizes:  Cash awards, gifts, prizes and win-
nings [will] shall be considered unearned
income in the month received, subject to the
$30.00 per quarter exclusion, even if paid
on a one-time basis.

(14)     One-Time Income:  The
distinction between one-time income and a
one-time lump sum resource is that a lump
sum is money owed the household from a
past period and paid retroactively.

C. Other Countable
Income:

(1)     Legal Entitlement:  Any
payment that a household is legally entitled
to receive, but is diverted by the provider of
the payment to a third party for an expense
incurred or owed by the household [will]
shall be counted as income.  The distinction
is whether the individual or organization
making a payment on behalf of a household
is using funds that otherwise must be paid to
the household, such as wages, [financial]
Cash Assistance grant, or child support or
alimony payments.  In these cases, a house-
hold is legally entitled to the money.  If an
employer, agency, or former spouse who
owes such funds to a household diverts the
money to a third party to pay for a house-
hold expense, the money is still counted as
income, unless a court orders the money
diverted.

(2)     Garnished Wages:  Wages
earned by a household member that are gar-
nished or diverted by an employer and paid
to a third party for a household expense
[will] shall be counted as income.

(3)     Public Assistance:  All or
part of a public assistance grant that is nor-
mally provided by a money payment to a
household, but is diverted to a third party or
to a protective payee for purposes of man-
aging expenses, [will] shall be counted as
income.

(4)     Third Party Energy
Assistance Payments:  Any payment made
to a household under a state law to provide
energy assistance [will] shall be considered
money payable directly to the household,
unless under the law the payment cannot be
provided in cash.

D. Excluded Income:
The following income [will] shall be
excluded in determining FS benefits:

(1)     Federal Laws:  Income
excluded by federal laws.  The comprehen-
sive list is found in 8.139.527 NMAC.

(2)     In-Kind Benefits:  Any

gain or benefit which is not in the form of
money paid directly to the household,
including non-monetary or in-kind benefits
such as meals, clothing, public housing,
gifts for special occasions, or produce from
a garden.

(3)     Vendor Payments:  Money
payments that a household is not legally
entitled to receive, and which are paid
directly to a third party for a household
expense are considered a vendor payment.
A money payment made on behalf of a
household is considered a vendor payment
whenever an individual or organization out-
side the household uses its own funds to
make a direct payment to a household’s
creditors, or to a person or organization pro-
viding a service to a household.  Vendor
payments include but are not limited to:

(a)     Rent paid directly to the
landlord by a friend or relative, who is not a
household member;

(b)     Rent or mortgage payments
made to landlords or the mortgagee by the
Department of Housing and Urban
Development (HUD) or by a state or local
housing authority;

(c)     Payments by a government
agency to a child care institution to provide
day care for a household member;

(d)     Insurance company pay-
ments made directly to titleholders or loan
companies when a household member
becomes disabled or dies and is covered by
credit life and disability insurance;

(e)     Housing assistance pay-
ments made to a third party on behalf of a
household residing in transitional housing
for the homeless;

(f)     A rent payment by an
employer made directly to the landlord, in
addition to paying the household its regular
wages, is considered a vendor payment and
is excluded as income.

(4)     Energy Assistance:  Any
payment or allowance made for the purpose
of providing energy assistance under any
Federal law, except for a payment or
allowance provided under Title IV-A of the
Social Security Act; any Federal or State
one-time assistance for weatherization or
emergency repair or replacement of heating
or cooling devices.

(5)     State or Local General
Assistance:  Any general assistance provid-
ed to a household which cannot, under State
law, be provided in cash directly to a house-
hold.

(6)     [Other Excluded Income:
(a)]     Child Care Food Program:
Payments made to a household from the
Child Care Food Program for child care, or
any amount received as payment for care or
reimbursement for costs incurred is exclud-
ed income.

[(b)] (7) Plan for Achieving

Self-Support (PASS) Program:  Income of
an SSI recipient necessary for the fulfill-
ment of a plan for achieving self-support
which has been approved under Sections
1612 (b)(4) (A)(iii) or 1612(b)(4)(B)(iv) of
the Social Security Act.  The income may be
spent in accordance with an approved PASS
or deposited into a PASS savings account
for future use.

[(c)] (8) Infrequent/Irregular
Income:  Any income received in the certi-
fication period which is received too infre-
quently or irregularly to be reasonably
anticipated.  The income received cannot
exceed $30.00 in a quarter.

(d)] (9) Lump-Sum Payment:
Money received in the form of a nonrecur-
ring lump sum payment, including but not
limited to income tax refunds; rebates or
credits; retroactive lump sum Social
Security or SSI; [financial] Cash
Assistance; railroad retirement; or other
similar payments.  Lump sum insurance set-
tlements and refunds of security deposits on
rental property or utilities are counted as
resources in the month received, unless
specifically excluded from consideration as
a resource by federal law.

(10) TANF Diversion:  A
TANF payment made to divert a family
from becoming dependent on cash assis-
tance shall be considered as a nonrecurring
lump-sum payment if the payment is not
defined as ongoing monthly assistance.

[(e)] (11) Loans:  All loans,
including loans from private individuals as
well as commercial institutions, other than
educational loans on which repayment is
deferred.

[(f)] (12) Charitable
Donations:  Charitable cash donations
based on need from one or more private,
nonprofit charitable organizations, not to
exceed $300 in a federal fiscal quarter
(January through March, April through
June, July through September, and October
through December).

[(g)] (13) Earned Income Tax
Credit (EITC):  EITC payments received
either as a lump sum, or advance payments
of earned income tax credits received as
part of a paycheck or as a reduction in taxes
that otherwise would have been paid at the
end of the year.

[(h)] (14) Diverted
Retirement Income:  The portion of a civil
service retirement annuity or military retire-
ment payment that is diverted to a former
spouse by court order in a divorce decree is
excluded from the income of the retiree.

[(i)] (15) Annual Clothing
Allowance:  The clothing allowance pro-
vided each year to an [PROGRESS] TANF
household whose children are entering or
returning to school.

[(j)] (16) Utility
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Reimbursements:  Any amount paid by the
Department of Housing and Urban
Development (HUD) or Farmers Home
Administration (FmHA) to a household as a
utility reimbursement, or to a utility
provider on behalf of a household, is
excluded income.

E. E d u c a t i o n a l
Expenses:

(1)     Title IV/BIA:  [Financial]
Cash Assistance received under Title IV of
the Higher Education Amendments of 1992,
including federal college work study
authorized under Title IV,  or [financial]
cash assistance received from Bureau of
Indian Affairs student assistance programs
[will] shall be excluded in determining eli-
gibility and food stamp benefit amounts
effective for award years beginning on or
after July 3, 1993.

(2)     Title XIII:  Financial assis-
tance received under Title XIII of the Tribal
Development Student Assistance Act [will]
shall be excluded in determining eligibility
and food stamp benefit amounts effective
October 1, 1992.

(3)     Earmarked Funds:  All
educational assistance, including, but not
limited to, educational loans on which pay-
ment is deferred, grants, scholarships, fel-
lowships, veteran’s educational benefits,
and the like, provided for a student to par-
ticipate in or attend a recognized institution
of post-secondary education, school for the
handicapped, vocational education pro-
gram, or program that provides for the com-
pletion of a secondary (i.e., high school)
diploma or equivalency (GED), [will] shall
be excluded to the extent that the assistance
is either used or made available for:

(a)     Tuition;
(b)     Mandatory fees, including

rental or purchase of any equipment, mate-
rials, and supplies required to pursue the
course of study involved;

(c)     Books and supplies;
(d)     Transportation expenses;
(e)     Origination fees and insur-

ance premiums on student loans; and
(f)     Miscellaneous personal

expenses (other than living expenses) inci-
dental to a student’s attendance at a school,
institution, or program.

(4)     Restrictions:
(a)     Educational assistance pro-

vided for normal living expenses (room,
board, and dependent care) [will] shall not
be excluded as income.

(b)     Educational expenses in
excess of the educational assistance provid-
ed may not be deducted from other income.

(c)     A student household eligible
for a deduction for dependent care expenses
may claim only the amount which exceeds
the amount of educational assistance made
available for dependent care.

(5)     Deferred Payment
Educational Loans:  Any amount of state,
local, or private deferred payment educa-
tional loans [will] shall be excluded to the
extent that the lender specifically earmarks
or budgets part of or all of the loan for edu-
cational expenses.  If the institution, school,
program, or other lender does not earmark
or budget amounts from the loan for educa-
tional expenses, students receive an exclu-
sion for amounts verified as an educational
expense. 

F. Reimbursements:
(1)     Past or Future Expenses:

Reimbursements for past or future expens-
es, to the extent they do not exceed actual
expenses, and do not represent a gain or
benefit to the household, [will] shall be
excluded.

(2)     Identified Expense:
Reimbursements made for an identified
expense, other than normal living expenses,
and used for the purpose intended, [will]
shall be excluded.

(3)     Normal Living Expenses:
Reimbursements for normal living expens-
es, such as rent or mortgage, clothing, or
food eaten at home, [will] shall be consid-
ered a gain or benefit to a household and are
not excluded.

(4)     Multiple Expenses:  If a
reimbursement, including a flat allowance,
covers multiple expenses, each expense
does not need to be identified separately, as
long as none of the reimbursement covers
normal living expenses.  The amount by
which a reimbursement exceeds the actual
incurred expense [will] shall be counted as
income.

(5)     Excludable
Reimbursements:

(a)     Job/Training Related:
Reimbursements or flat allowances for job
or training-related expenses, such as travel,
per diem, uniforms, and transportation to
and from the job or training site.
Reimbursements provided over and above
the basic wages for such expenses are
excluded.  However, these expenses, if not
reimbursed, are not otherwise deductible
from income.

(b)     Migrant Worker
Expenses:  Reimbursements for  travel
expenses incurred by migrant workers.

(c)     Volunteers:
Reimbursements for out-of-pocket expens-
es incurred by volunteers in the course of
their work;

(d)     Medical or Dependent
Care:  Medical or dependent care reim-
bursements.

(e)     Nonfederal Educational
Expense:  Nonfederal reimbursements or
allowances for students for specific educa-
tional expenses, such as travel or books, but
not allowances for normal living expenses

such as food, rent, or clothing [will] shall be
excluded.  Portions of a general grant or
scholarship must be specifically earmarked
by the grantor as an educational expense
rather than for living expenses to be exclud-
able as a reimbursement;

(f)     Title XX Services:
Reimbursements received by households to
pay for services provided by Title XX of the
Social Security Act;

(g)     E&T Program:
Reimbursements for expenses necessary for
participation in an education component to
fulfill E&T work requirements in a work
program.

(6)     Nonexcludable
Reimbursements:

(a)     Title IV-A Grant:  No por-
tion of an Title IV-A grant [will] shall be
excluded as a reimbursement if the grant is
increased to adjust for work-related or child
care expenses.

(b)     Educational Funds:  No
portion of any federal or nonfederal (state,
local, private) educational loan, grant,
scholarship, fellowship, veteran’s educa-
tional benefit and the like [will] shall be
excluded as a reimbursement, to the extent
that it provides income assistance for nor-
mal living expenses.

G. Payments for Third
Party Beneficiary:  Payments received and
used for the care and maintenance of a
third-party beneficiary who is not a house-
hold member [will] shall be excluded as
income. If the intended beneficiaries of a
single payment include both household and
non-household members, any identifiable
portion of the payment intended and used
for the care and maintenance of a nonmem-
ber is excluded.  If the nonmember’s share
cannot be readily identified, the payment is
divided equally among intended beneficiar-
ies.  The exclusion is applied to the non-
member’s pro rata share, or the amount
actually used for the nonmember’s care and
maintenance, whichever is less.

H. Earned Income of a
Student:  The earned income of an elemen-
tary or secondary school student living in
the same food stamp household with a nat-
ural, adoptive or step-parent, or under the
parental control of another member of the
same food stamp household other than a
parent, [will] shall be excluded if the stu-
dent is:

(1)     Under age 18, and is
(2)     Attending classes, including

GED classes, at least half-time.
(3)     Temporary Interruptions:

The exclusion [will] shall continue to apply
during temporary interruptions in school
attendance for semester or vacation breaks,
provided that the child’s enrollment will
resume following the break.

(4)     Child’s/Other Members
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Income:  If a child’s earnings or amount of
work performed cannot be differentiated
from that of other household members, the
total earnings [will] shall be divided equal-
ly among the working members and the
child’s pro rata share [will] shall be exclud-
ed.

(5)     Child Turns 18 Years Old:
The earnings of students [will] shall be
counted beginning the month following the
month the student turns 18.

I. Money Owed to Other
Sources:

(1)     Money Withheld to Repay
Previous Overpayments:  Money withheld
to repay prior overpayments (recoupments)
or money voluntarily or involuntarily
returned from an assistance payment,
earned income, or other income source
[will] shall be excluded from income, pro-
vided that:

(a)     Repayment is made from
the same income source, and

(b)     The income is from a count-
able income source.

(c)     This exclusion applies only
to recoupment or repayment situations.

(2)     Other Withholding:
Money withheld for any other purpose is
considered income.  Money withheld for
other purposes include:  Medicare premi-
ums; processing fees for child support pay-
ments collected by CSED; and deductions
(taxes, insurance, etc.) from unearned
income, such as Civil Service, PERA, and
military retirement benefits.

(3)     Failure To Comply With
Another Assistance Program’s
Requirements or Fraud :  A household’s
food stamp benefit amount [will] shall not
increase when benefits received from anoth-
er program have been decreased (reduced,
suspended or terminated) because of a
determination by the other program of
intentional failure to comply with a require-
ment of the other program or an act of fraud.
This provision applies in cases where the
other program is a means-tested, federal,
state or local welfare or public assistance
program, which is governed by welfare or
public assistance laws or regulations and
which distributes public funds.

(a)     Conditions:
(i)     If the Department

is not able to obtain necessary cooperation
from another federal, state or local means-
tested welfare or public assistance program
to enable it to comply with the requirements
of this provision, the Department is not held
responsible as long as a good faith effort to
obtain the information has been made.

(ii)     A household’s
current food stamp benefit amount [will]
shall not be reduced, suspended or terminat-
ed when the benefits under another assis-
tance program have been decreased.

(iii)     Food stamp benefits [must]
shall be adjusted when eligible members are
added to the food stamp household regard-
less whether or not the household is prohib-
ited from receiving benefits for the addi-
tional member under another federal, state,
or local welfare or public assistance means-
tested program.

(iv)     Changes in household cir-
cumstances which are not related to a penal-
ty imposed by another Federal, State or
local welfare or public means-tested assis-
tance program [will] shall not be affected by
this provision.

(b)     This provision does not
apply to individuals or households subject
to disqualification for noncompliance with
E & T work requirements which are compa-
rable to Title IV or UCB work requirements
in Subsection H of 8.139.410.12 NMAC.  In
such cases, an individual or household dis-
qualification occurs and food stamp bene-
fits are reduced.

(c)     There is no time restriction
on the application of this provision.  The
prohibition against increasing food stamp
benefits [will] shall apply for the duration of
the penalty imposed by the welfare or pub-
lic assistance program.

(d)     Recoupments: Food stamp
benefits [will] shall not increase in cases
where the household is subject to either a
reduction in benefits and/or recoupment due
to intentional failure to comply with the
other program’s requirements.  Food stamp
benefits [will] shall not increase as long as a
reduction and/or recoupment is in effect.

(e)     This provision does not
result in a reduction, termination, or suspen-
sion of a household’s current food stamp
benefit amount, therefore [an ISS] a case-
worker need not send an adverse action
notice.  [An ISS] A caseworker may send
adequate notice to a household affected by
this provision.

(4)     Child Support Payments
Transferred Under Title IV-D:  A child
support payment received by a [financial]
Cash Assistance household that must be
transferred to or retained by the Child
Support Enforcement Division (Title IV-D)
to maintain [financial] Cash Assistance eli-
gibility, [will] shall be excluded as income.
[02/01/95, 10/01/95, 11/01/96, 01/01/97,
07/01/97, 11/01/97, 06/01/99; 8.139.520.9
NMAC - Rn, 8 NMAC 3.FSP. 521,
05/15/2001; A, 02/14/2002]

8.139.520.10 C O U N T I N G
INCOME

A. Income Averaging:
(1)     Optional Income

Averaging:  Income received by a house-
hold may be averaged at the household’s
option ( See 8.139.500.10 NMAC) except
as specified below.

(2)     Mandatory Income
Averaging:  Averaging is mandatory for
income received under the following cir-
cumstances:

(a)     Contract or self-employ-
ment income;

(b)     Educational monies.
B. Rounding Off:

Calculations [will] shall be rounded to the
nearest dollar.  Figures between one cent
and forty-nine cents (1¢ - 49¢) are rounded
down; figures between fifty cents and nine-
ty-nine cents (50¢ - 99¢) are rounded up.
When adding gross amounts received week-
ly, biweekly or semi-monthly to arrive at
the monthly income, cents are retained until
the total monthly amount is determined; the
total monthly amount is rounded as the final
step.  Cents resulting from the computation
of the twenty percent (20%) earned income
deduction are rounded before being sub-
tracted from earned income.  Cents are
retained in the computation of shelter and
medical expenses until the final step.

C. Ineligible or
Disqualified Household Members:  An
ineligible or disqualified household mem-
ber [will] shall not be included when:

(1)     Determining the maximum
food stamp benefit amount for the house-
hold’s size;

(2)     Comparing the household’s
monthly income with the income eligibility
standards; or

(3)     Comparing the household’s
resources with the resource eligibility lim-
its.

(4)     Intentional Program
Violation (IPV) or Work Disqualified:

(a)     The income and resources
of individuals disqualified for IPV or non-
compliance with E&T work requirements
[will] shall be counted in their entirety.

(b)     A household’s allowable
deductions for earned income, medical
expenses, dependent care expenses, excess
shelter expenses, and the standard deduc-
tion continue to apply to the remaining
household members.

(c)     HSD [must] shall make sure
that a household’s food stamp benefit
amount is not increased as a result of the
disqualification of one or more members.

(5)     Ineligible Alien or SSN
Disqualified:

(a)     Resources:  Resources of
ineligible aliens, or individuals disqualified
for failure or refusal to apply for or provide
a Social Security Number, [will] shall be
counted in their entirety.

(b)     Income and Deductions of
Ineligible Aliens:

(i)     [All the income of
an ineligible alien will be counted to the
remaining eligible household members.]
Income belonging to the ineligible alien
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shall be counted on a pro rata basis to
remaining eligible household members.
The prorated share is calculated by first sub-
tracting any allowable exclusions from the
ineligible alien’s income, then dividing the
income evenly by all household members,
including the excluded member(s).  The
result is multiplied by the number of eligi-
ble household members to determine count-
able income. 

(ii)     The 20% earned
income deduction is applied to the counta-
ble income attributed to the remaining eligi-
ble household members.

(iii)     The [portion of
an] allowable expense(s) either billed to or
paid by the ineligible alien [will] shall be
allowed in its entirety as a household
expense.

(c)     Income and Deductions
for ABAWD or SSN Disqualified
Individuals:

(i)     Income belonging
to [the SSN disqualified] an individual
[will] disqualified because of ABAWD sta-
tus or failure or refusal to provide a Social
Security Number shall be counted on a pro
rata basis to remaining eligible household
members.  The prorated share is calculated
by first subtracting any allowable exclu-
sions from the disqualified member’s
income, then dividing the income evenly by
all household members, including the
excluded member(s).  The result is multi-
plied by the number of eligible household
members to determine countable income.

(ii)     The 20% earned
income deduction is applied to the counta-
ble income attributed to the remaining
household members.

(iii)     The portion an
allowable expense [expense] either paid by
or billed to a disqualified individual(s) is
divided evenly among all household mem-
bers, including the disqualified
individual(s).  All but the disqualified indi-
vidual’s share is counted as a deductible
expense for the remaining household mem-
bers.

(6)     Reduction/Termination
During Certification Period: When an
individual is excluded or disqualified dur-
ing the certification period, the [ISS will]
caseworker shall determine the eligibility of
the remaining household members based on
information already in the case record.

(7)     Excluded for IPV
Disqualification: If a household’s benefits
are reduced or terminated during the certifi-
cation period because one of its members
was disqualified for an IPV, the [ISS will]
caseworker shall notify the remaining
household members of changes in eligibili-
ty and food stamp benefit amount at the
same time the excluded member is notified
of the disqualification.  The household is

not entitled to an adverse action notice but
may request a fair hearing to contest the
reduction or termination of benefits, unless
it has already had a fair hearing on the
amount of the claim as a result of consoli-
dation of the administrative disqualification
hearing with the fair hearing.

(8)     Excluded for Other
Causes:  If a household’s benefits are
reduced or terminated during the certifica-
tion period because one or more of its mem-
bers is an ineligible alien, is disqualified for
failure to comply with E&T work require-
ments, disqualified for failing or refusing to
apply for or provide a Social Security num-
ber, the [ISS will] caseworker shall issue an
adverse action notice informing the house-
hold of the individual’s ineligibility, the rea-
son for the ineligibility, the eligibility and
benefit amount of the remaining member(s),
and the actions the household must take to
end the disqualification.

D. N o n h o u s e h o l d
Members:

(1)     Income and Resources:
The income and resources of nonhousehold
members, such as certain students, roomers,
and boarders, are not considered available.
Cash payments from a nonhousehold mem-
ber to the household [will] shall be counted
as income (Subsection E of 8.139.520.8
NMAC).  Vendor payments (Subsection D
of 8.139.520.9 NMAC) [will] shall be
excluded as income.

(2)     Deductible Expenses:  If a
household shares deductible expenses with
a nonhousehold member, only the amount
actually paid or contributed by the house-
hold is deductible as an expense.  If the pay-
ments or contributions cannot be differenti-
ated, the expenses [must] shall be divided
evenly among individuals actually paying
or contributing to the expense; only the
household’s pro rata share is deducted.

(3)     Combined Income of
Household/Nonhousehold Members:
When the earned income of one or more
household members and the earned income
of a nonhousehold member are combined as
one wage, the income for the household
[will] shall be determined as follows:

(a)     If the household’s share can
be identified, it is counted as earned
income.

(b)     If the household’s share
cannot be identified, the [ISS will] case-
worker shall divide the earned income
among all those whom it was intended to
cover and count a prorated share to the
household.

E. Self Employed
Household  The following guidelines [will]
shall be used to determine eligibility and
food stamp benefit amount for self-
employed households, including those
households that own or operate commercial

boarding houses.  Households with self-
employment income only, shall not be sub-
ject to Quarterly Reporting (8.139.120.9
NMAC).

(1)     Averaging Self
Employment Income:

(a)     Annualizing:
(i)     Households which

by contract or self-employment derive their
annual income in a period of time shorter
than one year [must] shall have income
averaged over a 12-month period, provided
that the income from the contract is not
received on an hourly or piecework basis.

(ii)     Households that
have self-employment income only and
annualize their self-employment income
shall not be subject to Quarterly Reporting
requirements.

[(ii)] (iii) Annualizing [does]
shall not apply to seasonal or migrant farm
workers.

[(iii)] (iv) Self-employment
income representing a household’s annual
income [is] shall be averaged over a 12-
month period, even if the income is
received within only a short period of time.

[(iv)] (v) The self-employment
income [will] shall be annualized even if the
household receives income from other
sources in addition to self-employment.
Only the income received from the other
sources shall be subject to Quarterly
Reporting requirements as outlined in
8.139.120.9 NMAC. if the self-employment
income is annualized. 

[(v)] (vi) Self-employed house-
holds include, but are not limited to, school
employees, sharecroppers, and farmers.
Tenured teachers who may not actually
have a signed contract [will] shall have their
income considered on this basis.

[(vi)] (vii) For self-employed
households that receive their annual income
in a short period of time, an initial certifica-
tion period is assigned to bring the house-
hold into the annual cycle.

[(vii)] (viii) Households which
receive their annual income from self-
employment and have no other source of
income may be certified for up to twelve
(12) months.

(b)     Anticipated Income:
(i)     If the averaged

annualized amount or self- employment
income received on a monthly basis does
not accurately reflect a household’s actual
circumstances because it has experienced a
substantial increase or decrease in business,
self-employment income [will] shall be cal-
culated on anticipated earnings.

(ii)     Income [will]
shall not be calculated based on previous
income (e.g., income tax returns) if a self-
employed household has experienced a sub-
stantial increase or decrease in business.
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(c)     Projected Income:  If a
household’s self- employment enterprise
has been in existence for less than one year,
the income from self- employment [will]
shall be averaged over the period of time the
business has been in operation.  The result-
ing monthly amount [will] shall be project-
ed for the coming year.  If the business has
been in operation for such a short time that
there is insufficient information to make a
reasonable projection, the household [must]
shall be certified for short periods of time
until the business has been in operation long
enough to make a longer projection.

(d)     Seasonal Income:  Self-
employment income which is intended to
meet the household’s needs for only part of
the year [will] shall be averaged over the
period of time the income is intended to
cover.

(2)     Determining Monthly
Self-Employment Income:

(a)     For the period of time over
which self-employment income is averaged,
the [ISS must] caseworker shall add all self-
employment income, including capital
gains, exclude the cost of producing the
self-employment income, and divide the
self-employment income by the number of
months over which the income [will] shall
be averaged.

(b)     A capital gain is defined as
proceeds from the sale of capital goods or
equipment.  Capital gains are counted in full
as income to determine self-employment
income.

(c)     For households with self-
employment income calculated on an antic-
ipated basis, the [ISS will] caseworker shall
add any capital gains the household antici-
pates receiving in the next 12 months,
beginning with the date the application is
filed.  The resulting amount is counted in
successive certification periods during the
12 months, except that a new average
monthly amount is calculated if the antici-
pated amount of capital gains changes.

(3)     Determining Net Self-
Employment Income:

(a)     A household’s total self-
employment income, minus the allowable
costs of producing the income, [will] shall
be counted as gross income to the house-
hold.  The gross self-employment income
[will] shall be added to any other earned
income.

(b)     The total monthly gross
earned income, after allowing the 20%
earned income deduction, is added to all
monthly unearned income to determine
income eligibility.

(c)     For households anticipating
income, the cost of producing income is cal-
culated by anticipating allowable costs of
producing the self-employment income.

(d)     Expenses exceeding self-

employment income [will] shall not be
deducted from other income.

(e)     If a self-employment enter-
prise is a farming or ranching operation,
expenses exceeding self-employment
income may be offset against any other
countable household income, provided that
the farming or ranching operation grosses or
is anticipated to gross at least $1,000 annu-
ally.

(4)      Allowable Costs:
Allowable costs of producing self-employ-
ment income include, but are not limited to:

(a) identifiable costs of labor,
stock, raw material, seed and fertilizer, 

(b)     payments on the principal
of the purchase price of income-producing
real estate and capital assets, equipment,
machinery, and other durable goods, 

(c) interest paid to purchase
income-producing property, 

(d) insurance premiums, and
taxes paid on income-producing property,  

(e) transportation costs neces-
sary to produce self employment income,
such as farmers carrying grain to elevators,
or trips to obtain needed supplies, are allow-
able costs of doing business.  Costs are
allowed at $.25 per mile.

(f)      payment of gross receipts
taxes.

(5)     Costs Not Allowed:  In
determining net self-employment income,
the following [will] shall not be allowed as
a cost of doing business:

[(a)     Payments on the principal
of the purchase price of income-producing
real estate and capital assets, equipment,
machinery, and other durable goods;]

[(b)] (a) Net losses from previ-
ous periods;

[(c)] (b) Federal, state, and
local personal income taxes, money set
aside for retirement purposes, and other
work-related personal expenses (such as
transportation to and from work), since
these expenses are accounted for by the 20
percent earned income deduction
(Paragraph 3 of Subsection E of
8.139.520.10 NMAC);

[(d)] (c) Charitable contribu-
tions and entertainment; and

[(e)] (d) Depreciation.
F. Boarders:
(1)     Individuals paying a rea-

sonable amount for room and board [will]
shall be excluded from a household when
determining the household’s eligibility and
food stamp benefit amount.

(2)     Payments from a boarder
[will] shall be counted as self-employment
income.

(3)     Household income eligibil-
ity is determined as follows:

(a)     Income from a boarder
includes all direct payments to the house-

hold for room and meals, including contri-
butions for shelter expenses.

(b)     Shelter expenses paid by a
boarder directly to someone outside the
household [will] shall not be counted as
income.  Such payments are considered
vendor payments, and are not used to deter-
mine reasonable compensation (Paragraph
4 of Subsection C of 8.139.400.11 NMAC),
or as a shelter expense for the household.

(4) After determining the
income received from a boarder, the [ISS
will] caseworker shall exclude the portion
of the boarder payment which is a cost of
doing business.  The cost of doing business
is equal to either of the following, provided
that the amount allowed as a cost of doing
business does not exceed the payment the
household receives from the boarder for
lodging and meals:

(a)     The amount of the
Maximum Food Stamp Allotment for a
household size that is equal to the number
of boarders (Subsection E of 8.139.500.8
NMAC); or

(b)     The actual documented cost
of providing room and meals if the actual
cost exceeds the appropriate Maximum
Food Stamp Allotment.  If actual costs are
used, only separate and identifiable costs of
providing room and meals to boarders are
excluded.
[02/01/95, 07/01/98; 8.139.520.10 NMAC -
Rn, 8 NMAC 3.FSP.524, 05/15/2001; A,
02/14/2002]

8.139.520.11 GENERAL DEDUC-
TIONS

A. Use of Deductions: A
household must qualify for deductions by
first meeting a gross income test.  A house-
hold is not eligible if gross income is more
than the standard listed in Subsection E of
8.139.500.8 NMAC for a household size.  If
income falls below the gross income limit, a
household [will] shall be allowed deduc-
tions, where applicable, to make a final eli-
gibility and benefit amount determination.
Households that include elderly or disabled
members, as defined, automatically qualify
for deductions; eligibility is determined
based on net rather than gross income.

B. Standard Deduction:
All households are allowed a standard
deduction from income.  The standard
deduction is listed in Paragraph 3 of
Subsection F of 8.139.500.8 NMAC,
Tables, and is adjusted effective every
October 1st.

C. Earned Income
Deduction:  Twenty percent (20%) of gross
earned income [will] shall be deducted.
Excluded income is not used for purposes of
computing the earned income deduction.

(1)     Computing an
Overissuance:  The earned income deduc-
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tion (EID) [will] shall not be allowed when
calculating the income to be used in deter-
mining an overissuance which is due to the
failure of a household to report earned
income in a timely manner.

(2)     Work Supplementation
Programs:  The EID [will] shall not be
allowed for any amount of income which is
earned under a work supplementation or
support program and is attributable to pub-
lic assistance.

D. Medical Deductions:
Allowable medical deductions include:

(1)     Elderly/Disabled:  Medical
expenses in excess of $35.00 per month,
excluding special diets, incurred by any
household member who is elderly or dis-
abled.

(2)     Emergency SSI:
Individuals receiving emergency SSI bene-
fits based on presumptive eligibility [will]
shall be eligible for the medical deduction.

(3)     Death:  A medical expense
incurred by a household member who dies
[will] shall be allowed as a deduction if the
member was eligible for the deduction at
the time of death and if the remaining
household members are legally responsible
for payment.

(4) Hospital /Outpatient
/Nursing Home:  Medical expenses, such
as hospitalization or outpatient treatment,
nursing care and nursing home care, includ-
ing payments by a household for an individ-
ual who was an eligible household member
immediately before entering a hospital or
nursing home facility recognized by the
state, are allowable deductions.

(5)     Not Eligible:  Spouses,
children or other individuals in the house-
hold who are not elderly or disabled, [will]
shall not be entitled to claim the medical
deduction.

(6)     Allowing Medical
Expenses:

(a)     One-Time Only Expense:
(i)     A household may

choose to have a one-time only expense,
reported at certification, deducted in a lump
sum or averaged over the certification peri-
od.

(ii)     If a household
incurs a one-time medical expense and has
made arrangements with the provider to
make monthly installments (beyond the cur-
rent certification period), the expense may
be allowed each month as arranged.

(iii)     A household
reporting a one-time only medical expense
during its certification period may choose to
have a one-time deduction or to have the
expense averaged over the remaining
months of the certification period.

(b)     Households Certified for
24 Months:   A household certified for 24
months cannot have a one-time medical

expense averaged over the 24-month certifi-
cation period.

(i) A one-time med-
ical expense may be deducted in the first
month of the 24-month certification period;
or the one-time medical expense may be
deducted and averaged over the first 12
months of the 24-month certification peri-
od.

(ii)     One-time medical
expenses reported after the first 12 months
of the certification period shall be averaged
over the remaining months.

[(b)] (c) Expense in Last
Month of Certification:  If a household is
billed for and reports an expense during the
last month of its certification period, the
deduction [will] shall not be allowed.  If the
expense will be paid in installments during
the following certification period, the
deduction [will] shall be allowed during the
appropriate number of months in the subse-
quent certification period.

[(c)] (d) Fluctuating
Expenses:  Fluctuating medical expenses
[will] shall be allowed as deductions if reg-
ularly recurring, reasonably anticipated, and
verified.  Once determined, the household is
not required to report changes of $25 or less
or reverify expenses each month.

[(d)] (e) Anticipated Changes
in Expenses:  At certification and recertifi-
cation the household must report and verify
all medical expenses.  The household’s
monthly medical deduction for the certifica-
tion period [will] shall be based on [the
information reported and verified by the
household, and any] :

(i) anticipated
changes in the household’s medical expens-
es that can [be] reasonably be expected to
occur during the certification period based
on available information about the recipi-
ents medical condition, public or private
insurance coverage, and current verified
medical expenses[.]; and

(ii)     expenses that
occurred during the certification period that
will continue in the new  certification peri-
od; and

(iii)     consideration of
unpaid and past due medical expenses that
will continue in the  certification period. [A
household will not be required to file
reports about its medical expenses during
the certification period.  If a household vol-
untarily reports a change in its medical
expenses, the ISS will act on the change in
accordance with regulations in (c) of
Paragraph 1 of Subsection B of 8.139.120.9
NMAC.]

[(e)] (f) If a household reports
an allowable medical expense at the time of
certification but cannot provide verification
at that time, and if the amount of the
expense cannot be reasonably anticipated

based upon available information about the
recipients’s medical condition and public or
private medical insurance coverage, the
household [will] shall have the nonreim-
bursable portion of the medical expense
considered at the time the amount of the
expense or reimbursement is reported and
verified.

(g) A household shall not be
required to file reports about its medical
expenses during the certification period.  If
a household voluntarily reports a change in
its medical expenses, the caseworker shall
act on the change in accordance with regu-
lations in (c) of Paragraph 1 of Subsection B
of 8.139.120.10 NMAC.

(7)     Past Due and Unpaid
Medical Expenses:  The medical expense
deduction [will] shall not be determined by
averaging past [month’s] due or unpaid
monthly medical expenses.  [Past] Such
expenses [will] shall be used only as an
indicator of what can reasonably be antici-
pated.  Medical expenses which the house-
hold might reasonably anticipate receiving
include but are not limited to costs of med-
ical services and treatment received regular-
ly, but less often than monthly, and pre-
scription drugs.

(8)     Medical and Dental Care:
Medical and dental care, psychotherapy,
and rehabilitation services, provided by
licensed practitioners authorized by state
law, or other qualified health professional,
[will] shall be allowed as medical expense
deductions.  State licenses in New Mexico
are authorized by occupational licensing
boards.  A state-licensed practitioner has
such a license.  Native American practition-
ers (medicine men) are not licensed, but are
recognized as health practitioners for this
purpose.

(9)     Prescription Drugs and
Medical Supplies:  Prescription drugs,
when prescribed by a licensed practitioner
authorized under state law, and over-the-
counter medications (including insulin)
when approved by a licensed practitioner or
other qualified health professional, [will]
shall be allowed as deductions.  In addition,
costs for medical supplies, sick-room equip-
ment (including rental), or other prescribed
equipment are deductible.

(10)     Health and
Hospitalization/Medicare Premiums:
Health and hospitalization insurance premi-
ums, and Medicare premiums, as well as
any cost sharing or spend-down expenses
incurred by Medicaid recipients, are allow-
able deductions.  If a medical insurance pol-
icy includes benefits for household mem-
bers not eligible for a deduction, only that
portion of the premium assigned to the eli-
gible member(s) may be considered a
deduction.  In the absence of specific infor-
mation about how much of the premium is
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for the eligible member(s), a pro rata
amount may be used.  This system may be
used even if the policy holder does not qual-
ify for the deduction but the policy includes
a person(s) who does qualify.  The cost of
life or health and accident policies, such as
those payable in lump sum settlements for
death or dismemberment, or income main-
tenance policies that continue mortgage or
loan payments while the beneficiary is dis-
abled, are not deductible.

(11)     Transportation and
Lodging Costs:  Reasonable costs of trans-
portation and lodging to obtain medical
treatment or services are deductible.  The
allowance for mileage in privately owned
vehicles is the same as the amount allowed
state employees.  Lodging costs may not
exceed the daily expense amount allowed
(per diem) for state employees.

(12)     Maintaining an
Attendant: Costs of maintaining an atten-
dant, homemaker or home health aide, child
care services, or housekeeper that are nec-
essary because of age, infirmity, or illness
are deductible medical expenses.  In addi-
tion, an amount equal to the food stamp
benefit amount for one person is deductible
if the household furnishes the majority of
the attendant’s meals.  The food stamp ben-
efit amount for the meal-related deduction
is the one in effect at the time of initial cer-
tification.  The [ISS must] caseworker shall
update the food stamp benefit amount for
meals at the next scheduled recertification.
If a household incurs attendant care expens-
es that could qualify under both the medical
deduction and the dependent care deduc-
tion, the [ISS will] caseworker shall treat
the expense as a medical expense.

(13)     Other Expenses:  Other
deductible expenses include but are not lim-
ited to:

(a)     Dentures, hearing aids,
prosthetics;

(b)     Securing and maintaining a
seeing-eye or hearing dog, or other service
animal, including the cost of dog food and
veterinary bills; and

(c)     Eyeglasses or contact lens-
es prescribed by an ophthalmologist or an
optometrist.

E. Dependent Care
Expenses:

(1)     Deductible Amounts:
Payments may be deducted for the actual
cost of the care of children or other depend-
ents when necessary for a household mem-
ber to accept or continue employment, com-
ply with E&T work requirements, or an
equivalent effort by those not required to
comply with E&T work requirements, or
attend training or pursue education which is
preparatory to employment or leads to a
degree.  An amount up to the maximum
allowed may be deducted for each child

requiring dependent care (See Paragraph 3
of Subsection F of 8.139.500.8 NMAC,
Deductions and Standards).

(2)     Household Member
Provides Care:  If a household member
provides dependent care, the payment is
neither income to the payee nor a deduction
for the payor (see Subsection A of
8.139.500.11 NMAC).

(3)     Income
Excluded/Deduction Allowed:
Households whose dependent care costs are
paid in accordance with 8.139.527 NMAC,
Income and Resources Excluded by Federal
Law, [will] shall be entitled to a dependent
care deduction only for the amount of the
child care expense not reimbursed by a
work program or Transitional Day Care
(TDC) Program.  Child care expenses reim-
bursed or paid by a work program or TDC
are not deductible.

F. Household Expenses:
(1)     Shelter Expenses:
(a)     Definition:  Continuing

charges for the shelter occupied by a house-
hold include rent, mortgage payment, or
other continuing charges leading to the
ownership of the shelter, such as loan repay-
ments for the purchase of a mobile home
and interest on such payments.  If payments
are made on more than one mortgage on the
home, each payment is counted for the peri-
od the payment is intended to cover.
Security deposits on rental property and
downpayments for the purchase of a home
are not allowed as shelter expense deduc-
tions.  Closing costs [will] shall not be
allowed as a shelter expense, unless the
closing costs can be itemized to identify
costs that are allowable deductions, such as
insurance and property taxes.

(b)     Excess Shelter Expense
Deduction:  Monthly shelter expenses in
excess of fifty percent (50%) of a house-
hold’s income, after all other deductions
have been allowed may be deducted, sub-
ject to the following restrictions:

(i)     The shelter deduc-
tion may not exceed the maximum amount
indicated in Paragraph 3 Subsection F of
8.139.500.8 NMAC, unless the household
contains a member who is elderly or dis-
abled, as defined.

(ii)     Households may
not claim shelter expenses if the expense
[will] shall be paid as a vendor payment by
an individual or organization outside the
household.

(iii)     The household
must be responsible for payment of the shel-
ter expense; however the household need
not have paid the expense to claim the
deduction.  A current billing statement is
used to establish the expense.  The expense
may not be allowed more than once.

(2)     Taxes and Insurance:

Property taxes, state and local assessments,
and insurance on the structure itself, but not
separate costs for insuring furniture or per-
sonal belongings, are deductible expenses.

(3)     Natural Disasters:
Expenses for the repair of a home that has
been substantially damaged or destroyed by
a natural disaster such as fire or flood may
be deducted.  Expenses [will] shall not be
allowed if the household has been or will be
reimbursed by public or private relief agen-
cies, insurance companies, or any other
source.  Expense deductions are limited to
the repair of the home and not its furnish-
ings.

(4)     Costs of Temporarily
Unoccupied Home:

(a)     If the home is temporarily
unoccupied by a household because of
employment or training away from home,
illness, or abandonment caused by a natural
disaster or casualty loss, the shelter costs for
the home may be deducted.  However, a
household may claim only one SUA.

(b)     For costs of a home vacat-
ed by the household to be included in its
shelter costs:

(i)     The household
must intend to return to the home;

(ii)     The current occu-
pants of the home, if any, cannot be claim-
ing shelter expenses for food stamp purpos-
es;

(iii)     The home cannot
be leased or rented during the household’s
absence.

(c)     Verification is required of
households claiming this deduction if the
cost is questionable or would result in a
deduction.

(5)     Maximum Deduction
Limit Adjustment:  The maximum deduc-
tion limit for excess shelter expenses will be
revised as required by the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, as follows:
effective January 1, 1997 through
September 30. 1998, the deduction will be
$250; from October 1, 1998 through
September 30, 2000 the deduction will be
$275; and effective from October 1, 2000
the deduction will be $300; and will remain
so indefinitely.

(6)     Utility Expenses:
(a)     Actual:  Allowable expens-

es include the cost of heating and cooking
fuel; cooling expenses; electricity; water
and sewerage; garbage and trash collection
fees; the basic service fee for one telephone,
including tax on the basic fee; and fees
charged by the utility provider for initial
installation of the utility.  A one-time
deposit is not allowed as a utility expense.
Expenses billed to a landlord or housing
unit, but separately identifiable from the
rent as an expense to the household, are
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allowable expenses.

(b)     Standard Utility
Allowance (SUA):

(i)     Definition:  The
SUA is a single standard which is used in
computing the excess shelter expenses of
households incurring heating or cooling
costs separate and apart from shelter
expenses.  Expenses included in the SUA
are the costs of heating and cooling the
home; cooking fuel; electricity (apart from
heating or cooling); the basic fee for one
telephone; water; sewerage; and garbage
and trash collection.  A cooling cost is one
which is related to the operation of air con-
ditioning systems or room air conditioners,
including evaporative coolers, but not fans.

(ii)     Eligibility:  Only
households incurring separate expenses for
heating or cooling the home [will] shall be
eligible for the SUA.  If a household has a
heating expense during the winter, but does
not have a cooling expense in the summer,
the household continues to be eligible for
the SUA year round.

(iii)     Households
Receiving Energy Assistance Payments:
The SUA [will] shall be made available to
households receiving a payment, or on
behalf of which a payment is made, under
the Low Income Home Energy Assistance
Act of 1981 (LIHEAA).  The SUA cannot
be reduced due to the provision (directly or
indirectly) of assistance under the Low
Income Home Energy Assistance Act of
1981.  Assistance provided under the
LIHEAA shall be considered to be prorated
over the entire heating or cooling season for
which the assistance was provided.

(iv)     The SUA [will]
shall be made available to households
receiving a payment or on behalf of which a
payment is made under any other similar
energy assistance program if the household
still incurs out-of-pocket heating or cooling
expenses in excess of any assistance paid on
behalf of the household to an energy
provider.

(c)     Household Choice:
Households eligible for the SUA may
choose to use either the SUA or actual util-
ity expenses.  A household [will] shall be
advised that it may switch between the SUA
and actual costs only at recertification.

(d)     No Heating/Cooling
Expense: A household that does not incur a
heating or cooling expense separate and
apart from its shelter expense, shall not be
entitled to claim the SUA.

(i)     A household billed
separately only for telephone, water, sewer-
age, and/or garbage collection fees is not
eligible to claim the SUA.  

(ii) A household
incurring electricity or fuel expenses that do
not include expenses for heating or cooling

the home is not eligible for the SUA.
(iii) A household that

lives in a public housing unit or other rental
housing unit that has central utility meters,
and is billed only for excess or proportion-
ate heating or cooling costs, is not eligible
for the SUA.  A household incurring a sur-
charge for extra refrigerators, TVs, washer,
and dryer, etc. is not eligible for the SUA
deduction.

(iv) A household that
is not eligible for the SUA may claim actu-
al utility expenses that are paid separately
from shelter costs.

(e)     Shared utility expenses: A
household that shares a residence, and heat-
ing/cooling expenses with others, shall have
the SUA prorated by the number of individ-
uals or households sharing the heating/cool-
ing expenses, whether or not the other indi-
viduals or households participate in the
Food Stamp Program.  If the caseworker is
unable to determine the number of groups,
and therefore is unable to determine the pro
rata share, the household is not eligible for
the SUA. Actual expenses paid by the par-
ticipating household(s) shall be used.
Under no circumstances may the total
amount of utility expenses used to deter-
mine the amount of the deduction exceed
the total amount of actual utility costs for
the residence.

G. Child Support
Deduction:  A deduction [will] shall be
allowed for child support payments paid by
a household member to or for a non-house-
hold member, provided that the household
member has a legal obligation to pay child
support and such payments are being made.

(1)     Legal Obligation and
Verification:  The household’s legal obliga-
tion to pay child support, the amount of the
obligation, and the monthly amount of child
support the household actually pays [will]
shall be verified.  Any document that veri-
fies the household’s legal obligation to pay
child support, such as a court or administra-
tive order, or legally enforceable separation
agreement [will] shall be acceptable verifi-
cation.  Documents that are accepted as ver-
ification of the household’s legal obligation
to pay child support [will] shall not be
accepted as verification of the household’s
actual monthly child support payments.
Actual payment of child support [will] shall
be verified by documentation including, but
not limited to, cancelled checks, wage with-
holding statements, verification of with-
holding from unemployment compensation,
and statements from the custodial parent
regarding direct payments or third party
payments the non-custodial parent pays or
expects to pay on behalf of the custodial
parent.  The Department [will] shall be
responsible for obtaining verification of the
household’s child support payments if the

payments are made to the Child Support
Enforcement Division.

(2)     Determining the
Deduction Amount:

(a)     Household with at least
three months of payment history:
Average the last three month period, taking
into account any anticipated changes in the
legal obligation.  This average is the child
support deduction amount.  In the event that
the client has at least a three month payment
history and the payment includes arrear-
ages, the amount paid toward arrearages
[will] shall be used in the average.

(b)     Household with less than
three months of payment history:  The
Department [will] shall estimate the antici-
pated payments according to the obligation
and discussion with the client.  This antici-
pation [will] shall not include payments
toward arrearages.

H. N o n d e d u c t a b l e
Expenses:

(1)     Excluded
Reimbursement/Vendor Payments:

(a)     That portion of any allow-
able expense that is reimbursed to the
household or that is paid through a vendor
payment to a third party is not allowable as
a deduction.

(b)     Actual utility expense
deductions or the SUA, as appropriate,
[will] shall be allowed for households
receiving payments from LIHEAP, or
receiving energy assistance payments under
a program other than LIHEAP, as long as
the household continues to incur out-of-
pocket expenses for home heating or cool-
ing.

(c)     A reimbursement paid by
HUD or FmHA to a household, or indirect-
ly to a utility provider, is not allowed as a
deductible expense.

(d)     A household receiving
HUD or FmHA utility reimbursements
[will] shall be entitled to the SUA if it incurs
heating or cooling costs exceeding the
amount of excluded utility reimbursements.

(2)     Household Member
Provides Service:

(a) When one household mem-
ber pays another household member to pro-
vide a product or service, the money that is
exchanged is neither an expense for one nor
income for the other household member.
Expenses are deductible only when a prod-
uct or service is provided by someone out-
side the household and the household makes
a money payment for the product or service.

(b)     Similarly, income is not
counted for one household member who is
paid by another household member to
obtain wood for home heating.  The actual
cost of the wood is allowed as a utility
expense if an outside money payment is
made.  Money exchanged between house-
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hold members is not considered income to
the individual receiving the money and is
not an expense to the member paying it.

(3)     Past Due Shelter
Expenses:  Payment on delinquent rent,
mortgage, property taxes or utilities are not
allowed as deductible expenses even if not
previously billed.
[02/01/95, 12/17/96, 07/01/97;
8.139.520.11 NMAC - Rn, 8 NMAC
3.FSP.525.8, 05/15/2001; A, 02/14/2002]

NEW MEXICO RACING
COMMISSION

This is an amendment to Paragraph (2) of

NEW MEXICO RACING
COMMISSION

This is an amendment to Subsection P of
15.2.1.7 NMAC to provide a new definition
for private barns owned or leased by a train-
er to be used for racing and having direct
access to a licensed New Mexico racetrack,
renumber subsequent paragraphs and cor-
rect a technical error in new paragraph 18. 

15.2.1.7 DEFINITIONS:
P. D E F I N I T I O N S

BEGINNING WITH THE LETTER
“P”:

(12) “Private Barn is a barn and
real property owned or leased by a train-
er in which stalls are provided for races
at a licensed New Mexico racetrack and
who have direct access to a New Mexico
racetrack.

[(12)](13) “Profit” is the net
pool after deduction of the amount bet on
the winners.  

[(13)](14) “Profit Split” is a divi-
sion of profit amongst separate winning bet-
ting interests or winning betting combina-
tions resulting in two (2) or more payout
prices.  

[(14)](15) “Prohibited
Substance” is any chemical which, when
administered to a horse can create a change
in the normal physiological performance of
the horse’s racing ability, such as narcotics,
anesthetics, depressants, anti-convulsants,
tranquilizers, hallucinogenics and stimu-
lants; when administered to a horse, may
interfere with testing procedures and is not
a therapeutic medication.  

[(15)](16) “Program” is the pub-
lished listing of all contests and contestants
for a specific performance.  

[(16)](17) “Protest” is a written
complaint alleging that a horse is or was
ineligible to race.  

[(17)](18) “Purse” is the total
cash amount for which a race is contest-
ed whether paid at the [time of the] time
of the race or at a future date.

Subsection A of 16.47.1.8 NMAC to pro-
vide a license fee of $80.00 for private barns
used for racing purposes at a licensed New
Mexico racetrack; an amendment to
Paragraph (4) of Subsection A of 16.47.1.8
NMAC requiring applicants for groom,
exercise and pony persons to submit to a
drug (controlled substances) and alcohol
screening test when making application for
a license; an amendment to Subsection F of
16.47.1.9 NMAC allowing owners or
lessees of private barn/stables adjacent to a
New Mexico racing facility governed by the
Commission to having direct access to the
facility provided they consent to the juris-
diction of the Commission and agree, in
writing, to comply with the rules of the
Commission; and an amendment to
Subsection A of 16.47.1.17 NMAC requir-
ing associations to provide a drug (con-
trolled substances) and alcohol screening
test for all applicants for groom, exercise
and pony persons when making application
for license.

16.47.1.8 GENERAL PROVISIONS
A. L I C E N S E S

REQUIRED: A person as defined by
Subsection P, Paragraph (7) of 15.2.1.7
NMAC shall not participate in pari mutuel
racing under the jurisdiction of the
Commission, or be employed by an
Association who is a gaming operator, with-
out a valid license issued by the
Commission.

(2) Persons required to be
licensed shall submit a completed applica-
tion on forms furnished by the Commission
and accompanied by the required fee.  The
following fees are assessed for the issuance
of the specified licenses.   In addition to
license fees listed herein, $20.00 is assessed
for each identification picture and badge.
Announcer $55.00
Assistant General Manager $80.00
Assistant Racing Secretary $15.00
Association $80.00
Auditor, Official $55.00
Casino Employee $ 5.00
Clerk of Scales $15.00
Clocker $15.00
Club, Racetrack $80.00
Concession Employee $  5.00
Concession Operator $80.00
Custodian of Jockey Room $15.00
Director or Corporate Officer $80.00
Director of Operations $55.00
Director of Racing $55.00
Exercise Person $15.00
General Manager $80.00
Groom $  5.00
Horseman’s Bookkeeper $15.00
Identifier (Horse) $15.00
Janitor $  5.00
Jockey (3 year) $100.00
Jockey (1 year) $80.00

Jockey (Apprentice) (3 year) $100.00
Jockey Apprentice) (1 year) $80.00
Jockey Agent $55.00
Jockey Valet $  5.00
Laborer $  5.00
Official Personnel 

(specify position) $  5.00
Official Veterinarian (3 year) $100.00
Official Veterinarian (1 year) $80.00
Outrider $15.00
Owner (3 year) $100.00
Owner (1 year) $80.00
Paddock Judge $15.00
Pari Mutuel Employee $  5.00
Pari Mutuel Manager $55.00
Placing Judge $15.00
Photo Employee $  5.00
Plater $80.00
Pony Person $  5.00
Private Barns $ 80.00
Racing Secretary-Handicapper

$55.00
Security Chief $55.00
Security Staff $  5.00
Simulcast Company 

Employee $  5.00
Simulcast Coordinator $55.00
Simulcast Operator $80.00
Special Event, 1 or 2 day $100.00
Stable Name (3 year) $100.00
Stable Name (1 year) $80.00
Stable Superintendent $55.00
Starter $55.00
Starter Assistant $15.00
Ticket Seller (Admissions) $  5.00
Timer $15.00
Totalisator Employee $  5.00
Totalisator Operator $80.00
Track Maintenance, Employee

$  5.00
Track Physician $80.00
Track Superintendent $55.00
Trainer (3 year) $100.00
Trainer (1 year) $80.00
Trainer Assistant $15.00
Veterinarian Assistant $15.00
Veterinarian, Practicing (3 year)

$100.00
Veterinarian, Practicing (1 year)

$80.00
Veterinarian, Racing (3 year) $100.00
Veterinarian, Racing (1 year) $80.00
Watchman $  5.00

(4)     License applicants for
groom, exercise and pony persons must
submit to a drug (controlled substances) and
alcohol-screening test when making appli-
cation for license.

16.47.1.9 OWNERS
F. P R I V A T E

BARNS/STABLES:  An owner or lessee
of a private barn/stable adjacent to or
within a reasonable distance of a New
Mexico racing facility governed by the
Commission may by consent have direct
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access to that racetrack provided they
consent to the jurisdiction of the
Commission and agree, in writing to
comply with all rules and regulations of
the Commission.  Direct access simply
means they may enter the licensed race-
track without having to go through the
general public gate or the horsemen’s
gate, but they may do so only after con-
senting in writing to jurisdiction of and
complying with the Commission and its
rules and regulations.

16.47.1.17 TESTING PROCE-
DURES

A. GENERAL:
(5)     An association will pro-

vide a drug (controlled substances) and
alcohol-screening test for all applicants
for groom, exercise and pony persons
when making application for license.  The
cost for the drug-screening test will be
borne by the applicant payable to the
association at a reasonable cost approved
by the Commission.

NEW MEXICO RETIREE
HEALTH CARE 

AUTHORITY

TITLE 2 PUBLIC FINANCE
CHAPTER 81 RETIREE HEALTH
CARE FUNDS
PART 11 E S TA B L I S H I N G
SUBSIDY LEVELS ON THE BASIS OF
YEARS OF CREDITABLE SERVICE

2.81.11.1 ISSUING AUTHORI-
TY: New Mexico Retiree HealthCare
Authority (“NMRHCA”) 
[2.81.11.1 NMAC - N, 02-14-02]

2.81.11.2 SCOPE: This rule
applies to eligible retirees of NMRHCA-
participating employers who become 
eligible on or after July 1, 2001, and to the
dependents of such retirees. 
[2.81.11.2 NMAC - N, 2-14-02]

2.81.11.3 S T A T U T O R Y
AUTHORITY: This rule is promulgated
pursuant to the Retiree Health Care 
Act (“Act”), Sections 10-7C-1 et seq.
NMSA 1978, as amended. 
[2.81.11.3 NMAC - N, 02-14-02]

2.81.11.4 D U R A T I O N :
Permanent. 
[2.81.11.4 NMAC - N, 02-14-02]

2.81.11.5 EFFECTIVE DATE:
February 14, 2002 unless a later date is
cited at the end of a section.
[2.81.11.5 NMAC - N, 02-14-02]

2.81.11.6 OBJECTIVE:  The

objective of this rule is to establish subsidy
levels commensurate with a retiree’s years
of credited service with a participating
employer for employees who become eligi-
ble for enrollment into the NMRHCA health
care program on or after July 1, 2001, and
their dependents. 
[2.81.11.6 NMAC - N, 02-14-02]

2.81.11.7 DEFINITIONS:   
A. “Retiree Health Care

Authority” or “Authority” or “NMRHCA”
means, the Retiree Health Care Authority
established by chapter 6 laws of New
Mexico, 1990 [Sections 10-7C-1 et seq.
NMSA 1978].

B. “Board” means, the
board of directors of the NMRCHA. 

C. “Subsidy” means a set
portion of the cost of an eligible retiree’s
monthly coverage, a varying 
percentage of which is borne by the author-
ity as determined by the board.

D. “Credited service”
means the number of full years of state
employment reflected in a retiree’s 
earned service credit as calculated by the
appropriate state retirement agency. 

E. “Disabled retiree”
means an eligible retiree who has been
authorized to retire due to disability by 
the appropriate state retirement agency.

F. “State retirement
agency” means each of the agencies created
and authorized by law to administer the
educational retirement act, the public
employees retirement act, the judicial retire-
ment act, the magistrate retirement act, the
public employees retirement reciprocity act,
or the retirement program of an independent
public employer on or before July 1, 1990.
[2.81.11.7 NMAC - N, 02-14-02]

2.81.11.8 NMRHCA CONTRI-
BUTION OF A PERCENTAGE OF A
SUBSIDY TO MONTHLY PREMIUMS
OF ELIGIBLE RETIREES:  Except as
otherwise provided herein, for eligible
retirees who become eligible for participa-
tion on or after July 1, 2001, and the eligi-
ble dependents of such retirees, the NMR-
CHA will contribute the following percent-
ages of the subsidy to the monthly premi-
ums according to the corresponding num-
bers of years of credited service with an
NMRHCA-participating employer:

A. Example:  If the sub-
sidy for a particular plan is one half the pre-
mium cost, then for a retiree with 20 years
of credited service the NMRHCA would
provide 100 percent of the subsidy;  half the
cost.

B. Example: For the same
subsidy of one half the premium cost, the
percent of subsidy for a retiree with eight
years of credited service would be 25 per-

cent of the 50 percent subsidy:  12.5 percent
of the cost. 

Years of Percentage
credited of
service subsidy

5 6.52
6 12.50
7 18.75
8 25.00
9 31.25
10 37.50
11 43.75
12 50.00
13 56.25
14 62.50
15 68.75
16 75.00
17 81.50
18 87.50
19 93.75
20 100.00

[2.81.11.8 NMAC - N, 02-14-02]

2.81.11.9 SUBSIDIES FOR
DISABLED RETIREES:
Notwithstanding any other provision of this
rule, the subsidy paid by the NMRHCA for
a disabled retiree with at least five full years
of credited service, and to the dependents of
such a retiree, shall be at the 100 percent
level, corresponding to the 20 year level set
forth in Section 2.81.11.8 NMAC. 
[2.81.11.9 NMAC - N, 02-14-02]

HISTORY OF 2.81.11 NMAC:
[RESERVED] 

End of Adopted Rules and
Regulations Section
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