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Notices of Rulemaking and Proposed Rules

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

NOTICE

The New Mexico Human Services
Department (HSD) will hold a public hear-
ing at 9:00 a.m., on January 13, 2003, at the
Harold Runnels Auditorium, 1190 St.
Francis Drive, Santa Fe, New Mexico. The
subject of the hearing will be Personal Care
Option Program.

The Medical Assistance Division (MAD) is
proposing amendments to the Personal Care
Option program regulations issued on
September 1, 1999. The proposed regula-
tions would replace the Service Standards
issued on March 15, 2002 and address the
maximum amount of monthly hours avail-
able to consumers based on the consumers’
level of care. The proposed regulations
would also include quality assurance provi-
sions and additional incident reporting
requirements for personal care agencies,
attendants and consumers.

Interested persons may submit written com-
ments no later than 5:00 p.m., January 13,
2003, to Robin Dozier Otten, Secretary-
Designate, Human Services Department,
P.O. Box 2348, Santa Fe, New Mexico
87504-2348. All written and oral testimony
will be considered prior to issuance of the
final regulation.

If you are a person with a disability and you
require this information in an alternative
format or require a special accommodation
to participate in any HSD public hearing,
program or services, please contact the NM
Human Services Department toll-free at 1-
888-997-2583, in Santa Fe at 827-3156, or
through the department TDD system, 1-
800-609-4833, in Santa Fe call 827-3184.
The Department requests at least 10 days
advance notice to provide requested alterna-
tive formats and special accommodations.

Copies of the Human Services Register are
available for review on our Website at
www.state.nm.us/hsd/mad.html. or by send-
ing a self-addressed stamped envelope to
Medical Assistance Division, Planning &
Program Operations Bureau, P.O. Box
2348, Santa Fe, NM. 87504-2348.

NEW MEXICO
REGULATION AND

LICENSING DEPARTMENT
CONSTRUCTION INDUSTRIES
DIVISION

STATE OF NEW MEXICO
REGULATION AND LICENSING
DEPARTMENT
CONSTRUCTION INDUSTRIES
DIVISION
NOTICE OF PUBLIC HEARING

Public Hearing to receive comments regard-
ing the expansion of the MS3 license classi-
fication to include the installation of low
voltage mechanical systems.

Santa Fe, NM - January 15,
2003, 9:00 a.m. — 12:00 Noon

At the Pharmacy
Conference Room, 4th Floor

1650 University Boulevard NE,
Albuquerque, New Mexico 87102

Board

You are invited to attend and express your
opinion on the adoption of the above-refer-
enced draft regulation changes. If you can-
not attend the meeting, you may send your
written comments to the Mechanical
Bureau, Construction Industries Division,
725 St. Michael’s Drive, P.O. Box 25101,
Santa Fe, New Mexico 87504. Telephone
(505) 827-7030. FAX (505) 827-7045. All
comments must be received no later than
5:00 p.m., January 13, 2003.

Copies of the draft regulation changes are
available at all the Construction Industries
Division Offices.

If you require special accommodations,
please notify the Division of such needs
no later than January 6, 2003.

End of Notices and
Proposed Rules Section
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Adopted Rules and Regulations

NEW MEXICO
DEPARTMENT OF
AGRICULTURE

This is an amendment to 21.17.32 NMAC,
Sections 2, 6, 7 & 8. This rule was also
reformatted and renumbered to comply with
current NMAC requirements.

PART 32 [0+ FON—BOEH—WEERVH:]

COTTON PEST EMERGENCY
ACTION
21.17.32.2 SCOPE: Any person

producing cotton or owning land on which
cotton is grown in areas with [eetten—beH
wweevit| cotton pest control districts estab-
lished by referendum in New Mexico.
[08-14-98, A, 06-15-99; 21.17.32.2 NMAC
-Rn & A, 21 NMAC 17.32.2, 12-13-02]

21.17.32.6 OBJECTIVE: The
objective of Part 32, Chapter 17 is to pre-
vent the further spread of [the-eetton beH
sweevit| cotton pests in the designated [eet
ter-beH-weewH] control districts.
[08-14-98; 21.17.32.6 NMAC - Rn & A, 21
NMAC 17.32.6, 12-13-02]

21.17.32.7 DEFINITIONS:

A. “Control Districts”
means the designated areas duly established
under [the-CottenBel-Weevil Control-Aet]
New Mexico Statute wherein a program to
suppress or eradicate [the-eetton—beH-wee-
%] cotton pests is administered.

B. “Control Committee”
means persons elected by the cotton pro-
ducers in a designated [eetton—beH-weevH]
control district to carry out an eradication
program.

CHEE
La c X

Anthonomons—eraidisBohemet:|

[B-]C. “Department” means
the New Mexico Department of
Agriculture.

[Es] D. “Director” means the
Director of the New Mexico Department of
Agriculture.

[E=]E. “Producer” means any

person producing cotton plants.
[08-14-98, A, 06-15-99; 21.17.32.7 NMAC
-Rn & A, 21 NMAC 17.32.7, 12-13-02]

21.17.32.8 EMERGENCY
ACTION: In order to prevent the spread of
[the—eotton—beH—weevH—n—the—eotton—bel
sweev#t| regulated cotton pests in the control
districts, the director will take emergency
action. As a response to a request from the
control committee for assistance, when a

producer and/or owner refuses to allow _trapping or treatment of a cotton field by the control
district, to treat the crop with an efficacious pesticide, or to destroy the host crop in accor-
dance with the Pest Control Act and the [CettonrBeoH-WeevH-Centrol-Aet—Chapter—76;

Artiele-6A-Seettonstthreueh16| regulating State Statute, the director will act in accordance
with the provisions of the Pest Control Act and shall:

A. Make reasonable inspection of the field with the consent of the
owner/producer or by court order.
B. If the field is found to be infested by [eetten-beH-weevH] a regulated

cotton pest, give notice to the owner/producer that the host crop will be plowed within three
days, if abatement action is not taken by the producer.
[08-14-98; 21.17.32.8 NMAC - Rn & A, 21 NMAC 17.32.8, 12-13-02]

NEW MEXICO DEPARTMENT OF GAME AND FISH
This is an amendment to 19.31.8 NMAC, section 20

19.31.8.20 DEER (2002-2003):

A. Over-the-counter Deer hunts for any legal weapon, listing the hunt date,
hunt code, maximum number of licenses available, bag limit, and open GMU’s or areas,
shall be as indicated below:

(1) Oct. 26-27, DER-1-001, unlimited, FAD, 18.

(2) Oct. 28-30, DER-1-002, unlimited, = FAD, 8 (except Sandia
Ranger District of the Cibola National Forest).

(3) Oct. 30-Nov. 3, DER-1-003, unlimited, FAD, 18.

4) Nov1-3, DER-1-004,  unlimited, FAD, 8 (except Sandia
Ranger District of the Cibola National Forest), 29, 30, 34.

(5) Nowv.2-3, DER-1-005, unlimited, FAD, 39,41, 42, 43,
46, 47, 54, 55, 56 (except Sierra Grande Hunt Area), 57, 58.

(6) Nov.4-6, DER-1-006, unlimited, FAD, 16, 20, 21, 22,
23 (except the Burro Mountain Hunt Area), 24, 25, 26.

(7) Nov. 6-8, DER-1-007, unlimited, FAD, 39,41, 42,43,
47.

8 Now. 6-10, DER-1-008, unlimited, FAD, 12, 13, 31

(including Brantley WMA, excluding the Seven Rivers Waterfowl MA portion), 32, 33
(excluding the W. S. Huey WMA), 36, 37, 38, 40, 46, 54, 55, 56 (Except Sierra Grande Hunt
Area), 57, 58.

(9) Now. 8-10, DER-1-009, unlimited, FAD, 16, 20, 21, 22,
23 (except the Burro Mountain Hunt Area), 24, 25, 26.

(10) Nov. 13-17, DER-1-010, unlimited, FAD, 16, 20, 21, 22,
23 (except the Burro Mountain Hunt Area), 24, 25, 26, 29, 30, 34.

(11) Nowv.13-9, DER-1-011, unlimited, FAD, 54,55, 56 (except
the Sierra Grande Hunt Area), 57, 58.

(12) Now. 25-Dec. 1, DER-1-012,  unlimited, FAD, 31(including

Brantley WMA, excluding the Seven Rivers Waterfowl MA portion), 32, 33 (excluding the
W. S. Huey WMA), 36, 37, 38, 40.

B. Over-the-counter Deer hunts for bows, listing the hunt date, hunt code,
maximum number of licenses available, bag limit, and open GMU’s or areas, shall be as
indicated below:

(1) Sept 1-20 and Jan. 1-15,2003, DER-2-001, unlimited, FAD, 12,13,
15, 16, 18, 20, 21, 22, 23 (except Burro Mountain Hunt Area), 24, 25, 26, 29, 30, 31 (includ-
ing Brantley WMA, excluding Seven Rivers Waterfowl MA portion), 32, 33 (excluding the
W. S. Huey WMA), 34, 36, 37, 38, 39, 40, 41, 42, 43, 46, 47, 54, 55, 56 (except Sierra
Grande Hunt Area), 57 (except Sugarite Canyon State Park), 58.

(2) Sept. 1-20, DER-2-002,  unlimited,
51,52, 53.

C. Over-the-counter Deer hunts for muzzle-loaders, listing the hunt date,
hunt code, maximum number of licenses available, bag limit, and open GMU’s or areas,
shall be as indicated below:

(1) Sept 21-30, DER-3-001, unlimited, FAD, 12,18, 39,41, 42,
43, 46, 47, 54, 55, 56 (except Sierra Grande Hunt Area), 57 (except Sugarite Canyon State
Park), 58.

FAD, 48, 49, 50,
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(2) Sept. 25-Oct.3, DER—3-002', unlimited, FAD, 15,16, 20,21, 22, 23 (except the Burro Mountain Hunt Area), 24,
25, 26.

3) Oct. 23-27, DER-3-003, unlimited, FAD, 29, 30, 31(including Brantley WMA, excluding Seven Rivers
Waterfowl MA portion), 32, 33 (excluding the W. S. Huey WMA), 34, 36, 37, 38, 40.

(4) Sept. 25-30, DER-3-004,  unlimited, FAD, 13.

D. Deer entry hunts for any legal weapon, listing the hunt date, hunt code, maximum number of licenses available, bag
limit, and open GMU’s or areas, shall be as indicated below:

(1) Sept. 21-23, DER-1-101, 100, FAD, 48.

(2) Sept. 21-23, DER-1-102, 100, FAD, 49.

(3) Sept. 21-23, DER-1-103, 100, FAD, 50.

(4) Sept. 21-23, DER-1-104, 100, FAD, 51.

(5) Sept. 21-23, DER-1-105, 100, FAD, 52.

(6) Sept. 21-23, DER-1-106, 100, FAD, 53.

(7)  Sept. 27-29, DER-1-107, 100, FAD, 48.

(8) Sept. 27-29, DER-1-108, 100, FAD, 49.

(9) Sept. 27-29, DER-1-109, 100, FAD, 50.

(10)  Sept. 27-29, DER-1-110, 100, FAD, 51.

(11)  Sept. 27-29, DER-1-111, 100, FAD, 52.

(12)  Sept. 27-29, DER-1-112, 100, FAD, 53.

(13)  Oct. 5-6, DER-1-113, 25, FAD, 17 (Youth only, must provide hunter education certification number
on application.).

(14)  Oct. 19-20, DER-1-114, 50, FAD, 7.

(15)  Oct. 19-20, DER-1-115, 50, FAD, McGregor Range in 28.

(16)  Oct. 19-20, DER-1-116, 15, FAD, McGregor Range in 28 (Youth only, must provide hunter education

certification number on application.).
(17)  Oct. 19-20, DER-1-117, 20, FAD, McGregor Range in 28 (Military only, must be full time active mili-
tary and proof of military status must accompany application.).

(18)  Oct. 19-23, DER-1-118, 400, FAD, 17.

(19)  Oct. 26-27, DER-1-119, 620, FAD, 2B.

(20)  Oct. 26-27, DER-1-120, 50, FAD, 2B (Youth only, must provide hunter education certification number
on application.).

(21)  Oct. 26-27, DER-1-121, 90, FAD, 10.

(22)  Oct. 26-30, DER-1-122, 125, FAD, 4 (Private land only, application must be accompanied by the Access
Courtesy Form or written permission from a landowner.).

(23)  Oct. 26-30, DER-1-123, 20, FAD, Humphries-Rio Chama WMA’s in 4.

(24) Oct. 26-30, DER-1-124, 5, FAD, Humphries-Rio Chama WMA’s in 4 (Youth only, must provide hunter
education certification number on application.).

(25)  Oct. 30-Nov. 3, DER-1-125, 665, FAD, 2B.

(26)  Oct. 30-Nov. 3, DER-1-126, 90, FAD, 10.

(27)  Oct. 30-Nov. 3, DER-1-127, 500, FAD, 14.

(28) Now. 2-3, DER-1-128, 450, FAD, 2A.

(29) Nowv. 2-3, DER-1-129, 50, FAD, 2A (Youth only, must provide hunter education certification number
on application.).

(30) Nov. 2-3, DER-1-130, 10, FAD,  Urraca WMA in 55.

(31) Now. 2-3, DER-1-131, 5, FAD, E.S. Barker WMA in 55.

(32) Nov. 2-3, DER-1-132, 30, FAD, Colin Neblett WMA in 54 and 55.

(33) Nov. 2-3, DER-1-133, 10, FAD, Sierra Grande Hunt Area in 56.

(34) Nov. 2-6, DER-1-134, 20, FAD, Humphries/Rio Chama WMA’s in 4.

(35) Now. 2-6, DER-1-135, 125, FAD, 4 (Private land only, application must be accompanied by the Access
Courtesy Form or written permission from a landowner.).

(36) Nov. 2-6, DER-1-136, 5, FAD, Humphries/Rio Chama WMA'’s in 4 (Youth only, must provide hunter
education certification number on application.).

(37) Nowv. 2-6, DER-1-137, 300, FAD, 6Aand 6C.

(38) Nowv. 4-6, DER-1-138, 750, FAD, 44/45.

(39) Nowv. 6-10, DER-1-139, 90, FAD, 10.

(40) Nov. 6-10, DER-1-140, 10, FAD, Urraca WMA in 55.

(41) Nov. 6-10, DER-1-141, 30, FAD, Colin Neblett WMA in 54 and 55.

(42) Now. 6-10, DER-1-142, 5, FAD, E.S. Barker WMA in 55 (Youth only, must provide hunter education
certification number on application.).

(43) Nov. 6-10, DER-1-143, 10, FAD, Sierra Grande Hunt Area in 56.

(44) Nowv. 6-12, DER-1-144, 665, FAD, 2B.

(45) Nowv. 8-10, DER-1-145, 750, FAD,  44/45.

(46) Nov. 13-19, DER-1-146, 10, FAD, Urraca WMA in 55.

(47) Nov. 13-19, DER-1-147, 30, FAD, Colin Neblett WMA in 54 and 55.

(48) Nov. 13-19, DER-1-148, 5, FAD, E.S. Barker WMA in 55.
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(49) Nov. 13-19, DER-1-149, 10, FAD, Sierra Grande Hunt Area in 56.

(50) Nov. 12-18, DER-1-150, 30, FAD, 5A (Public land only).

(51) Now. 12-18, DER-1-151, 220, FAD, 5A (Private land only, application must be accompanied by the Access
Courtesy Form or written permission from a landowner.).

(52) Dec. 7-9, DER-1-152, 75, FAD, 27.

E. Deer entry hunts for bows, listing the hunt date, hunt code, maximum number of licenses available, bag limit, and open
GMU’s or areas, shall be as indicated below:

(1)  Sept. 1-20, DER-2-101, 200, FAD, 2.

(2) Sept. 1-20, DER-2-102, 150, FAD, 4 (Private land only, application must be accompanied by the Access
Courtesy Form or written permission from a landowner.).

3)  Sept. 1-20, DER-2-103, 30, FAD, 5A (Public land only).

(4) Sept. 1-20, DER-2-104, 220, FAD, 5A (Private land only, application must be accompanied by the Access
Courtesy Form or written permission from a landowner.).

(5)  Sept. 1-20, DER-2-105, 500, FAD, 6A and 6C.

(6)  Sept. 1-20, DER-2-106, 25, FAD, 7.

(7)  Sept. 1-20, DER-2-107, 173, FAD, 8 (including Sandia Ranger District).

(8) Sept. 1-20, DER-2-108, 90, FAD, 10.

(9) Sept. 1-20, DER-2-109, 100, FAD, 14.

(10)  Sept. 1-20, DER-2-110, 400, FAD, 17.
(11)  Sept. 1-20, DER-2-111, 200, FAD, 44/45.

(12)  Sept. 1-20, DER-2-112, 20, FAD, Sierra Grande Hunt Area in 56.

(13) Nov. 1-30, DER-2-113, 40, FAD, Sugarite Canyon State Park in 57.

(14) Nov. 9-30, DER-2-114, 173, FAD, 8 (including Sandia Ranger District).

(15) Dec. 1-31, DER-2-115, 100, FAD, 8 (including Sandia Ranger District, Youth only, must provide hunter
education certification number on application.).

(16) Dec. 4-25, DER-2-116, 173, FAD, 8 (including Sandia Ranger District).

(17) Jan. 1-15,2003, DER-2-117, 50, FAD, 2A.

(18) Jan. 1-15,2003, DER-2-118, 150, FAD, 2B.
(19) Jan. 1-15,2003, DER-2-119, 173, FAD, 8 (including Sandia Ranger District).

(20) Jan. 1-15, 2003, DER-2-120, 10, ES, Huey WMA in 33, Seven Rivers and Brantley WMA’s in 31 (Youth
only, must provide hunter education certification number on application.)

F. Deer entry hunts for muzzle-loaders, listing the hunt date, hunt code, maximum number of licenses available, bag limit,
and open GMU’s or areas, shall be as indicated below:

(1)  Sept. 21-30, DER-3-101, 350, FAD, 2.

(2) Sept. 21-30, DER-3-102, 100, FAD, 4 (Private land only, application must be accompanied by the Access
Courtesy Form or written permission from a landowner.).

(3)  Sept. 21-30, DER-3-103, 200, FAD, 6A and 6C.

(4)  Sept. 21-30, DER-3-104, 25, FAD, 7.

(5) Sept. 21-30, DER-3-105, 75, FAD, 8 (Except Sandia Ranger District).

(6)  Sept. 21-30, DER-3-106, 90, FAD, 10.

(7)  Sept. 21-30, DER-3-107, 50, FAD, 14.

(8)  Sept. 25-30, DER-3-108, 400, FAD, 17.

(9)  Sept. 21-30, DER-3-109, 150, FAD, 44/45.

(10)  Sept. 21-30, DER-3-110, 10, FAD, Sierra Grande Hunt Area in 56.

(11)  Nov. 22-24, DER-3-111, 30, ES, Huey WMA in 33, Seven Rivers and Brantley WMA’s in 31 (Youth
only, must provide hunter education certification number on application.).

G Deer entry hunts for muzzle-loaders or bows, listing the hunt date, hunt code, maximum number of licenses available,
bag limit, and open GMU’s or areas, shall be as indicated below:

(1) Nov. 30-Dec. 4, DER-8-101, 25, FAD, 27.

(2) Jan. 1-5, 2003, DER-8-102, 35, FAD, Organ Mountains in 19.

H. Special conditions for units testing positive for chronic wasting disease.
(1) Hunters will be required to check in and check out at designated check stations.

2) Successful hunters in that unit will be permitted to remove quarters or other portions of meat with no part of the spinal chord

or head attached, meat that is boned out, hides with no heads attached, skull plates with antlers attached that have been cleaned of all meat

and tissue, and antlers with no meat or tissue attached.

(3) Al cleaned skull plates must be subjected to a chlorine bleach immersion before leaving the unit.
The immersion bath must consist of at least 1 part chlorine bleach and 2 parts water by volume.

4 Hunters will be required to submit heads of all harvested deer to designated check station within 24 hours of kill.
[4-1-95, A, 8-15-95; R 3-14-98; Re-pr, 3-15-99, A, 12-31-99; 19.31.8.20 NMAC —Rn & A, 19 NMAC 31.8.20, 3-14-2001; A, 12-28-01; A,
12-30-02]
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NEW MEXICO

DEPARTMENT OF LABOR
EMPLOYMENT SECURITY
DIVISION

11 NMAC 3.500 was repealed and rewritten
in its entirety. It was replaced by 11.3.500
NMAC, effective January 1, 2003. The title
and topic remain the same, but the organi-
zation of the material and the specific ele-
ments have been extensively altered.

NEW MEXICO

DEPARTMENT OF LABOR
EMPLOYMENT SECURITY
DIVISION

TITLE 11 LABOR
WORKERS COMPENSATION
CHAPTER 3 EMPLOYMENT
SECURITY

PART 500 ADJUDICATORY
HEARINGS, FILING OF APPEALS
AND NOTICE

AND

11.3.500.1 ISSUING AGENCY:
New Mexico Department of Labor,
Employment Security Division, P.O. Box
1928, Albuquerque, NM 87103.

[11.3.500.1 NMAC - Rp, 11 NMAC
3.500.1, 01-01-2003]

11.3.500.2 SCOPE: General
Public

[11.3.500.2 NMAC - Rp, 11 NMAC

3.500.2, 01-01-2003]

11.3.500.3 STATUTORY
AUTHORITY: NMSA 1978 Sections 51-
1-1 to 51-1-59.

[11.3.500.3 NMAC - Rp NMAC 3.500.3,
01-01-2003]

11.3.500.4
Permanent
[11.3.500.4 NMAC - Rp,
3.500.4, 01-01-2003]

DURATION:

11 NMAC

11.3.500.5 EFFECTIVE DATE:
January 1, 2003, unless a later date is cited
at the end of a section.
[11.3.500.5 NMAC - Rp,
3.500.5, 01-01-2003]

11 NMAC

11.3.500.6 OBJECTIVE: To
Provide Procedures Governing
Unemployment Appeals and Hearings.
[11.3.500.6 NMAC - Rp, 11 NMAC
3.500.6, 01-01-2003]

11.3.500.7 DEFINITIONS:

A. “Adjudicatory hearing”
means a judicial or quasi-judicial hearing
upon either the law or the evidence or both.

B. “Adjudicatory body”
means the appeal tribunal, the board of
review or other commissions or body with-
in the department holding an adjudicatory
hearing.

C. “Authorized represen-
tative” means an individual who, by virtue
of his position within the department, is
designated by the secretary to perform cer-
tain specific tasks on behalf of the depart-
ment.

D. “Double affirmation”
means if a prior determination or decision
allowing benefits is affirmed by a decision
of the department, including the board of
review or a reviewing court, no action to
recover benefits paid to a claimant shall be
taken if there is a subsequent disqualifica-
tion. NMSA 1978 Section 51-1-8J. A
remand by the secretary or the board of
review due to a failure to appear does not
constitute a ruling in favor of the claimant
for the purpose of the double affirmation
rule.

E. “Good Cause” means a
substantial reason, one that affords a legal
excuse, a legally sufficient ground or rea-
son.

F. “Precedent  manual”
means a compilation of decisions of the
appeal tribunal and board of review desig-
nated significant by the department, but
with the parties’ names and identifying
information redacted and removed.
[11.3.500.7 NMAC - N, 01-01-2003]

11.3.500.8 PRESENTATION OF
APPEALS OF INITIAL DETERMINA-
TIONS:

A. Claims: Any interested
party aggrieved by a determination of the
claims section is entitled to file an appeal.
Any written communication clearly demon-
strating a desire to appeal a determination of
the claims section will be regarded as an
appeal. All appeals should be transmitted to
the department in a format indicating the
interested party’s desire to appeal. For any
issues of timeliness, the time and date
affixed on the cover page by the recipient's
transmitting device will be presumptively
the date and time of submission.

B. Tax: In any case where
a party is dissatisfied with the decision of
the assistant unemployment insurance
bureau chief for the tax section as provided
in Section C of 11.3.400.425 NMAC, the
party may, within fifteen calendar days
from the date of transmission of the assis-
tant unemployment insurance bureau chief's
decision, file an appeal with the appeal tri-
bunal for the department. Except that, in
any case where no facts are in dispute and
further hearing will serve no useful purpose,
the assistant unemployment insurance

bureau chief for the tax section may trans-
mit the matter directly to the appeal tribunal
for an administrative decision stating that
there are no facts in dispute and the parties
have agreed that the case is to be submitted
to the board of review for issuance of a final
administrative decision. All interested par-
ties will be given notice of any hearing or
review before the appeal tribunal or board
of review as provided more fully elsewhere
in Part 500 of 11.3. NMAC.

C. Unless otherwise pro-
vided by statute or a specific rule of the
department, the time for the appeal of any
determination from one level to another
within the department is fifteen days from
the date of the transmission of the decision
or determination, with the first day com-
mencing on the calendar date after the date
of transmission.

D. The time for filing any
appeal within the department may be
extended only upon a showing of good
cause.

[11.3.500.8, NMAC - N, 01-01-2003]

11.3.500.9 ADJUDICATORY
PROCEEDINGS GENERALLY:
A. Right To

Representation: In any adjudicatory hear-
ing before the department:

(1) Any party may represent him-
self or be represented by an attorney at law
or by any other person qualified to represent
the party in the matters under consideration.
The secretary may bar attorneys and author-
ized representatives from appearing on
behalf of others in proceedings before the
department if, in the attorney or authorized
representative’s previous’ conduct has
established to the department’s satisfaction
that the attorney or authorized representa-
tive is unlikely to provide competent repre-
sentation in future proceedings.

(2) A partnership may be repre-
sented by any of its employees, members or
duly authorized representative. A corpora-
tion or association may be represented by an
officer, employee or any duly authorized
representative. Any governmental entity
may be represented by an officer or employ-
ee or any other authorized person.

(3) The presiding officer, includ-
ing the secretary, may, for lack of qualifica-
tions or other sufficient cause, bar any per-
son from representing any party, in which
event, the reasons for such bar shall be set
out in the record of proceedings.

B. The Unauthorized
Practice of Law: Any party may be repre-
sented by an attorney at law licensed to
practice in the courts of this state. A repre-
sentative or agent other than licensed attor-
neys may represent any party only to the
extent that such participation does not con-
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stitute unauthorized practice of law under
the statute and rules of the courts of the state
of New Mexico.

C. Copies: Consistent
with the provisions of NMSA 1978 Section
51-1-32 and 11.3.100.109 NMAC, while
any proceeding before the department is
ongoing or within the period for appeal, a
party to such proceeding may request and
receive from the department, without
charge, one set of copies of the department
files and records, including but not limited
to investigation reports, statements, memo-
randa, correspondence, tape recordings or
transcripts of hearings or other data, per-
taining to matters under consideration or
scheduled for hearing or other proceeding.
Thereafter, copies shall be charged at the
department’s usual rate for copying.

D. Notice Of Hearing:
Upon the scheduling of an adjudicatory
hearing before the appeal tribunal on any
appeal, a notice of the hearing shall be
transmitted to all interested parties at least
ten calendar days prior to the date of the
adjudicatory hearing and shall include:

(1) A statement of the time, place
and nature of the hearing;

(2) A statement of the legal
authority and jurisdiction under which the
hearing is to be held;

(3) A short and plain statement of
the foreseeable issues so that all parties
have sufficient notice to afford each party
reasonable opportunity to prepare. If any
issue cannot be stated in advance of the
hearing, it shall be stated as soon as practi-
cable. In all cases of delayed statement, or
where subsequent amendment of the issues
is necessary, sufficient time shall be allowed
after statement or amendment to afford all
parties reasonable opportunity to prepare.

E. Pre-Hearing Procedure
Generally:

(1) Stipulations: The parties to an
appeal, with the consent of the appeal tribu-
nal, may stipulate in writing to any or all
facts involved. The appeal tribunal may
decide the appeal on the basis of such stip-
ulation, or, in its discretion, may set the
appeal down for hearing and take such fur-
ther evidence, as it deems necessary, to
enable it to determine the appeal.

(2) Authority of Authorized
Representatives Regarding the Gathering of
Evidence, Issuing Subpoenas, Authorizing
Depositions, and Administering Oaths and
Affirmations: Authorized representatives of
the department may issue subpoenas requir-
ing, upon reasonable notice, the attendance
and testimony of witnesses and the produc-
tion of any evidence, including books,
records, correspondence, documents, papers
or other objects necessary and relevant to
any proceeding before it or its authorized

representative. An authorized representa-
tive may administer oaths and affirmations,
and certify to official acts. An authorized
representative in any proceeding before him
may authorize the taking of depositions of
witnesses, including parties within or with-
out the state, in the same manner as provid-
ed by law for the taking of depositions in
civil actions in the district court, and the
deposition may be used in the same manner
and to the same extent as permitted in the
district court.

F. Subpoenas:

(1) “Subpoena” means an official
directive or order by a hearing officer or
quasi-judicial official directing the recipient
to appear and testify as a witness. The sub-
poena may require the witness to bring doc-
uments with him when he comes to testify.

(2) The department’s authority to
issue subpoenas is found at NMSA 1978
§51-1-8(L) and 51-1-28. Department sub-
poenas can be served personally at least five
days prior to the appearance or by certified
mail posted at least 10 days prior to the
appearance date.

(3) Issuance and Challenges to
Subpoenas: The adjudicatory body or other
authorized representative of the department
may issue subpoenas to compel attendance
of witnesses and production of records in
connection with proceedings before the
adjudicatory body or department. NMSA
1978 Sections 51-1-28 & 29.

(a) Who may request: Any party
to an adjudicatory proceeding may make
written application to the applicable adjudi-
catory body for the issuance of a subpoena.

(b) Contents of requests for sub-
poena: The party seeking the subpoena
must reasonably identify and specify the
evidence or documents sought and show the
relevance of such evidence or documents to
the issue under consideration. The pro-
posed subpoena shall show upon its face the
name and address of the party at whose
request the subpoena was issued.

(c) Decision regarding issuance
of subpoena: The adjudicatory body, at its
discretion, may issue the subpoena upon the
written application or may schedule a hear-
ing or conference on the application to hear
argument and objections from interested
parties for the purpose of determining
whether the subpoena should issue. If such
a hearing is held, the adjudicatory body may
make a ruling on the record during the hear-
ing, or may, in its discretion, issue a written
decision, informing the parties of their right
to further appeal.

(d) Challenge to issued subpoena
or a request to quash: Any witness sum-
moned may petition the department to
vacate or modify a subpoena served on the
witness. The department shall give prompt

notice of such petition to all interested par-
ties. After the investigation or hearing,
whichever the department considers appro-
priate, it may grant the petition in whole or
part, or it may deny the petition upon a find-
ing that the testimony or the evidence
required to be produced does not relate with
reasonable directness to any matter in ques-
tion, or that a subpoena for the attendance of
a witness or the production of evidence is
unreasonable or oppressive, or has not been
issued a reasonable period in advance of the
time when the evidence is requested, or for
any other reason that justice requires.

(e) Appeal of Disputes: The stat-
ed reason for the request for the subpoena
and the stated reason for the opposition as
well as the hearing officer’s decision in
regard to the subpoena shall be part of the
record on appeal.

(f) Order of Protection: If the
department denies the petition to quash the
subpoena, the aggrieved party may petition
the district court of either the county where
he resides, or, in the case of a corporation,
the county where it has its principal office,
or the county where the hearing or proceed-
ing will be held for an order of protection.

(g) Witness fees and mileage: Ifa
written request to the secretary is made
prior to appearing to testify or within 5 days
after testifying, witnesses, other than parties
to a proceeding or the parties’ designated
agents or representatives, subpoenaed for
any appeal tribunal hearing or other depart-
ment proceeding may be paid witness and
mileage fees by the department. Mileage
and witness fees may be permitted as is
deemed reasonable by the secretary based
on the specific witness’ situation but in no
event will a witness be paid more than the
statutory amount allowed witnesses appear-
ing in the district courts of this state.

(h) Sanctions to Compel
Compliance with Subpoenas: In case of
failure to comply with any subpoena issued
and served under the department’s statutory
authority or for the refusal of any person to
testify to any matter regarding which he
may be interrogated lawfully in a proceed-
ing before an adjudicatory body of the
department, the department may apply to
the district court either in the county of the
person's residence or in the county where
the hearing or proceeding is being held, for
an order to compel compliance with the
subpoena or the furnishing of information
or the giving of testimony. The prevailing
party is entitled to costs of the enforcement
proceeding.

(i) Sanctions against Parties for
Witnesses” Failure to Comply with
Subpoenas: When a subpoenaed witness
fails to attend or testify, if a party exercises
substantial control or influence over the wit-
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ness, such as an employee, friend or relative
of a party employer or a friend or relative of
a party claimant, the adjudicatory body can
deem that, if the witness had appeared and
testified, the testimony would have been
unfavorable to the party controlling or influ-
encing the witness.

(j) If a party or a subpoenaed wit-
ness fails or refuses to produce records or
documentary evidence pursuant to an order
or subpoena of the adjudicatory body, the
adjudicatory body can deem that, if the
records or documentary evidence had been
produced, the evidence would have been
unfavorable to the party failing or refusing
to produce the records or documentary evi-
dence or to the party controlling or influ-
encing the witness who failed or refused to
produce the records or documentary evi-
dence.

G. Disqualification ~ Of
Board of Review Members and Appeal
Tribunal Hearing Officers: An appeal tribu-
nal hearing officer or board of review mem-
ber shall withdraw from any proceeding in
which he cannot accord a fair and impartial
hearing or consideration and from any pro-
ceeding in which he has an interest. Any
party may request a disqualification of an
appeal tribunal hearing officer or board of
review member on the grounds of the per-
son's inability to be fair and impartial, by
filing an affidavit or written statement or
making a statement on the record with the
appeal tribunal or board of review promptly
upon the discovery of the alleged grounds
for disqualification, stating with particulari-
ty the grounds upon which it is claimed that
the person cannot be fair and impartial. The
disqualification shall be mandatory if suffi-
cient factual basis is set forth in the affidavit
of disqualification. If a board of review
member is disqualified pursuant to this reg-
ulation, the remaining board of review
members may appoint an appeal tribunal
hearing officer or other qualified depart-
ment representative to sit on the board of
review for the proceeding involved. The
grant or denial of a requested disqualifica-
tion can be considered in an appeal on the
merits.

H. Attorneys at Law and
Authorized Representatives: Prior to or at
the commencement of any adjudicatory
hearing, all attorneys at law or other author-
ized representatives shall file a written entry
of appearance which shall be made a part of
the record and a copy shall be furnished by
the attorney or representative to the oppos-
ing party. The entry of appearance shall be
signed by the attorney at law or authorized
representative, whose mailing address, tele-
phone number and other contact addresses
shall be provided. An attorney or represen-
tative who has provided notice of represen-

tation will be deemed to continue such rep-
resentation until a written notification of the
withdrawal of such representation is provid-
ed to all parties, the hearing officer or the
board of review. Even if an attorney or
authorized representative has entered his
appearance on behalf of a party, the party
may appear on his own behalf without the
attorney or authorized representative.

L. Ex Parte
Communications: No party or representa-
tive of a party or any other person shall
communicate off the record about the mer-
its of the case with the cabinet secretary, any
hearing officer or board of review member
who participates in making the decision for
any adjudicatory hearing, unless the com-
munication is written and a copy of the
communication is transmitted to all interest-
ed parties to the proceeding. The cabinet
secretary, any hearing officer, board of
review member or their representatives
shall not communicate off the record about
the merits of an adjudicatory hearing with
any party or representative of a party or any
other person, unless a copy of the commu-
nication is sent to all interested parties in the
proceeding.

J. Requirements For
Hearing Evidence Or Reviewing Record:
The cabinet secretary, board of review
member or appeal tribunal hearing officer
shall not participate in any decision for any
adjudicatory hearing unless he has heard the
evidence or reviewed the record.
[11.3.500.9 NMAC - N, 01-01-2003]

11.3.500.10 HEARING PROCE-
DURE BEFORE ADJUDICATORY
BODIES OF THE DEPARTMENT:

A. Continuance,
Adjournment and  Reopening  of
Adjudicatory Hearings:

(1) An adjudicatory hearing
before an appeal tribunal hearing officer or
the board of review or a review before the
board of review, for good cause shown, may
be continued or adjourned upon the request
of a party or upon the appeal tribunal's or
board of review's own motion, at any time
before the hearing is concluded. A
claimant's right to a prompt determination
of his eligibility and payment of benefits
shall not be impaired by undue delay of pro-
ceedings.

(2) If the party appealing or any
other party fails to appear at any scheduled
adjudicatory hearing, the appeal tribunal or
board of review in the absence of notice
from such party, may, in its best judgment,
either adjourn the hearing until a later date
or proceed to render its decision on the
record and the evidence then before it. Any
decision shall be subject to rehearing before
the tribunal or board of review upon a

showing within fifteen days after its date
that there was good cause for the party's
failure to appear.

(3) A reopening of any adjudica-
tory hearing shall be granted upon showing
of good cause, including good cause for not
appearing at the scheduled hearing, or may
be ordered on the appeal tribunal's or board
of review's own motion for good cause. A
request for reopening shall be made as soon
as reasonably possible but in no event later
than fifteen days after the decision of the
appeal tribunal or board of review was
mailed. An untimely request for reopening
shall be heard by the appeal tribunal on the
reason for the untimely request for the
rehearing. If the hearing officer finds good
cause for the late request, the request to
reopen shall be set for hearing. If the hear-
ing officer finds good cause for failing to
appear, the merits of the appeal shall be set
for hearing. Either party may file an appeal
of any written decision issued by the hear-
ing officer to the secretary.

(4) A request for a continuance,
adjournment or reopening shall be made to
the appeal tribunal hearing officer or the
board of review as identified on the notice
of hearing or notice of review. Such
requests shall be transmitted to the appeal
tribunal or board of review respectively.
Notice of the date, time and place of a
reopened, postponed or adjourned hearing
shall be given to the parties or their repre-
sentatives and shall include a statement of
the issues to be heard.

B. Opportunity for Fair
Hearing: In conducting adjudicatory hear-
ings, the board of review or appeal tribunal
shall afford all parties an opportunity for a
full and fair hearing including an opportuni-
ty to respond and present evidence and
argument on all issues involved; provided
that the term "adjudicatory hearing" as used
in this rule does not apply to fact-finding
interviews conducted by the department
representative for purposes of making an
initial determination of eligibility for bene-
fits or liability for contributions, payments
in lieu of contributions, interest or penalties
under the Unemployment Compensation
Law.

C. Conduct of
Adjudicatory Hearings:

(1) Adjudicatory hearings before
the adjudicatory bodies of the department
shall be conducted in such a manner that all
parties are afforded basic rights of due
process and that all pertinent facts necessary
to the determination of the rights of the par-
ties are obtained. All hearings and proceed-
ings will be conducted informally in such a
manner as to ascertain the substantial rights
of the parties and will not be governed by
common law or statutory rules as to the
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admissibility of evidence or by technical
rules of procedure, but the procedures shall
afford the parties equally and impartially
the right to:

(a) Call and examine witnesses,
cross examine witnesses;

(b) Introduce exhibits and offer
rebuttal evidence;

(c) Object to questions and to the
introduction of improper or irrelevant testi-
mony or evidence;

(d) Make closing statements; and

(e) Submit written expositions of
the case, within the discretion of the hearing
officer.

(2) The adjudicatory body, on its
own initiative,

(a) May examine parties and wit-
nesses;

(b) Require additional evidence
as it finds necessary to the determination of
the issues before it

(c) may exclude testimony and
evidence which it finds to be incompetent,
irrelevant or otherwise improper by stan-
dards of common reasonableness.

(d) If it deems appropriate, the
adjudicatory body may permit opening
statements.

D. Authority Over
Conduct Of Adjudicatory Hearings. The
adjudicatory body shall have and shall exer-
cise full authority over the conduct and
behavior of parties and witnesses appearing
before it to insure a fair, orderly adjudicato-
ry hearing and an expeditious conclusion of
the proceedings.

E. Mode of Hearings:

(1) The adjudicatory body may
conduct the adjudicatory hearing by tele-
phone or in person at the discretion of the
adjudicatory body. The mode of conducting
the hearing will be as indicated in the notice
setting the hearing.

(2) Notice of telephone hearing:
If the hearing is to be by telephone, the
notice shall so inform the parties and will
include instructions for informing the hear-
ing officer of the necessary telephone num-
bers. If the hearing is a telephonic hearing,
no party or representative will be permitted
to attend in person. If the hearing is an in-
person hearing, at the discretion of the hear-
ing officer, a party, witness or representative
will be permitted to appear telephonically.

(3) Request for change in mode of
hearing: Prior to the time that the hearing is
scheduled, a party may request that a hear-
ing be conducted by telephone or in person.
A party shall state the reasons for the
request on the record or in writing. If anoth-
er party objects to the request, the hearing
officer will grant or deny the request either
on the record or in writing. Both the reason
for the request and the ruling shall be part of

the record on appeal.

F. Exhibits:

(1) Exchange of Exhibits Prior to
Hearings: At least 24 hours prior to any
hearing, a party seeking to introduce
exhibits shall submit to the hearing officer
the documents or copies thereof that he may
seek to introduce.

(a) A party seeking to introduce
exhibits shall provide copies of all proposed
exhibits to the other party. The copies shall
be transmitted by the offering party in a
manner to insure their receipt by the other
party at least 48 hours prior to the date and
time of the scheduled hearing.

(b) A party seeking to introduce
exhibits shall provide copies of all proposed
exhibits to the hearing officer. The copies
shall be transmitted by the offering party in
a manner to insure their receipt by the other
party at least 24 hours prior to the date and
time of the scheduled hearing.

(1) In no event shall the
hearing officer be provided copies of
exhibits not previously transmitted by the
offering party to the opposing party.

(i) The hearing officer
may require the offering party to number
the pages of a voluminous exhibit such as a
personnel file or employment manual.
Failure to sequentially number the pages of
a voluminous exhibit will be grounds to
deny the admission of the exhibit.

(c) Documents not submitted in
accordance with this subsection shall be
denied admission and denied consideration
by the department

(i) Unless it is apparent
that the particular document was previously
seen by the party whose interest is affected,
that party acknowledges having seen the
document and has no objection to its admis-
sion or

(i1) The hearing officer,
in his discretion, determines that fundamen-
tal fairness and the proper administration of
the Unemployment Compensation Law
requires the admission of the document.

(d) In any case where the hearing
officer determines that documentary evi-
dence will be admitted over the objection of
a party that he has not had an opportunity to
review and consider the evidence, a reason-
able continuance shall be granted by the
hearing officer to give the objecting party
an opportunity to review the evidence.

(2) Marking Exhibits: All
exhibits tendered to the hearing office shall
be separately marked for identification. The
employer’s exhibits shall be denoted E-1,
E-2, E-3 and so forth; the claimant’s
exhibits shall be denoted C-1, C-2, C-3 and
so forth. A file, such as a personnel file,
containing voluminous documents need not
be separately marked, but the pages shall be

individually numbered by the offering party
prior to admission.

(3) Exhibits admitted and consid-
ered by the hearing officer shall be individ-
ually identified on the record.

(4) Exhibits denied admission:
The reason for the denial of admission of
tendered exhibits shall be clearly stated on
the record. Typical, but not exclusive, rea-
sons for the denial of admission of an exhib-
it is lack of relevancy, immateriality, redun-
dancy and voluminous unnumbered pages
or documents. Solely for the purpose of
appeal on the issue of improper denial of
admission of exhibits, exhibits offered and
denied admission shall be retained in the
record, but shall not form the basis for the
decision. The written decision shall reiter-
ate the statement of exhibits denied admis-
sion and the basis for the denial.

G Record of Hearings:

(1) Proper Record: The adjudica-
tory body shall ensure that all of the testi-
mony, objections and motions or other mat-
ters in connection therewith are fully and
accurately recorded, in such a manner that a
complete and accurate transcript can be ren-
dered therefrom as needed; provided only
that the board of review need not prepare a
record of its deliberations, but only of its
actual decision.

(2) The Record In An
Adjudicatory Hearing Shall Include:

(a) All documents in the claim or
tax file, pleadings, motions and previous
rulings;

(b) Documentary
received or considered;

(c) A statement of matters offi-
cially noticed;

(d) Questions, tenders of evi-
dence, offers of proof, objections and rul-
ings thereon in the form of a tape recording
or transcript;

(e) Findings and conclusions; and

(f) Any decision, opinion or
report by the cabinet secretary, board of
review members or appeal tribunal hearing
officer conducting the hearing.

(3) Tape recordings: The depart-
ment deems that a tape recording of a pro-
ceeding made on the department’s system is
an adequate record.

(a) Inaudible tape: If the tape or a
significant portion of it is demonstrated as
inaudible or otherwise unusable, if the par-
ties do not stipulate as to the matters which
would have appeared on the tape if usable,
the adjudicatory body may order a rehearing
de novo of all matters or of only the matters
which were on the unusable portions of
tape.

evidence

(b) Official transcript:  The
department or either party, at the party’s
expense, may prepare a typed transcript of
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any such tape recording for the use of the
parties. Any typed transcript prepared by
the department or under its supervision may
be designated by the adjudicatory body as
the official transcript. Typed transcripts
prepared by a party shall not be deemed
official transcripts unless such transcript
was transcribed with the department’s con-
sent and prepared either in-person or from a
department tape by an individual approved
by the department.

(c) Availability of tapes: Upon
written application, for good cause shown, a
duplicate copy of the tape recording of all
testimony, objections and motions or other
matters will be supplied to any party to the
proceeding. Unless the applicant is entitled
to the a copy of the tape without charge or
otherwise shows good cause as to why he
should not be charged as provided in
11.3.100.109 NMAC, the applicant may be
required to either pay for a copy of the tape
or to furnish cassette tapes for the duplica-
tion.

(d) Other records of adjudicatory
hearings: Except by agreement or stipula-
tion by the parties or upon application
showing good cause, no other record of an
adjudicatory hearing shall be made in the
sole interest of one party, by a reporter or
recording device of any description. A find-
ing of good cause and permission to a party
to employ such means of making his own
record shall include the party's certification
that, in keeping with Section NMSA 1978
Section 51-1-32, no such record or any
information therefrom shall be disclosed or
open to public inspection or used for any
other purpose in any manner revealing the
identity of the parties or the nature of the
issues.

H. Factual Information To
Be Considered: All evidence, including any
records, investigation reports and docu-
ments in the possession of the adjudicatory
body which the department desires to avail
itself as evidence in making a decision,
shall be made a part of the record in the pro-
ceedings, and no other factual information
or evidence shall be considered, except as
provided in this section. Documentary evi-
dence may be received in evidence in the
form of copies or excerpts or by specific
citation to page numbers in published docu-
ments.

L. Briefs or memoranda of
law, requested findings of fact and conclu-
sions of law: At any time during an adjudi-
catory hearing and prior to a decision, the
parties may be afforded a reasonable oppor-
tunity to submit briefs or memoranda of
law, proposed findings of fact and conclu-
sions of law, together with supporting rea-
sons including citations to the record and
copies of case law, for the consideration of

the adjudicatory body.

J. Official Notice: Official
notice may be taken of all facts of which
judicial notice may be taken and of other
facts within the specialized knowledge of
the board of review or appeal tribunal hear-
ing officer, but whenever any such member
or officer takes official notice of a fact, the
noticed fact and its source shall be stated at
the earliest practicable time, before or dur-
ing the adjudicatory hearing, but before the
final decision, and any party shall, on time-
ly request, be afforded an opportunity to
show the contrary.

K. Specialized Knowledge
Of Department: The experience, technical
competence and specialized knowledge of
the department and its staff may be utilized
in the evaluation of the evidence by the
adjudicatory bodies of the department.

L Decision of  the
Adjudicatory Body:

(1) Decision in  Writing:
Following the conclusion of an adjudicato-
ry hearing on an appeal, the adjudicatory
body shall promptly announce its decision
on the case. The decision shall be in writing,
shall include findings of fact and conclu-
sions of law, and shall be signed by the
hearing officer or board of appeal members
who heard the appeal.

(2) Findings of fact shall be based
exclusively on the record, the evidence pre-
sented at the tribunal hearing and matters
officially noted.

(3) The residuum rule shall apply
in the issuance of all decisions. This rule
requires that the decision of the depart-
ment’s adjudicatory body be supported by
“substantial evidence”, that is evidence
which would support a verdict in a court of
law. For example, controverted hearsay tes-
timony does not qualify as substantial evi-
dence. Trujillo v. Employment Sec. Com’n
of NM, 94 N.M. 343, 610 P.2d 747 (1980).

(4) Where an appeal was not filed
within the statutory appeal period, the adju-
dicatory body shall, after review of the
record, enter an order dismissing the appeal
or conduct an evidentiary hearing with
notice to all interested parties to determine
whether the appellant has good cause for
failure to timely appeal from an initial
determination. Any decision that includes
an order of dismissal or denial of a request
for reopening shall include the adjudicatory
body’s findings and conclusions for the dis-
missal or denial.

(5) Publication of decision:
Copies of any decision issued by the adjudi-
catory body shall be promptly transmitted to
all interested parties to the appeal.

M. Remand by
Adjudicatory Body: The adjudicatory body
may, in its discretion, remand any issue

developed from evidence presented at the
hearing or apparent from the existing record
to the claims examiner or tax representative
or appeal tribunal with an order directing
that a determination be made with regard to
that issue or that additional procedures be
taken to perfect a determination already
issued or to make other disposition in the
matter.

[11.3.500.10 NMAC - N, 01-01-2003]

11.3.500.11 REMOVAL
ACTIONS: At the order of the secretary,
any proceeding before the claims examiner,
tax representative or the appeal tribunal
may be removed to the board of review.
Such removed actions shall be presented,
heard and decided by the board of review in
the manner prescribed for adjudicatory
hearings.

[11.3.500.11 NMAC - N, 01-01-2003]

11.3.500.12 PRESENTATION OF
FURTHER APPEALS:
A. An interested party

aggrieved by a decision of the appeal tribu-
nal is entitled to appeal to the cabinet secre-
tary. A written communication clearly
demonstrating a desire to appeal a determi-
nation to the cabinet secretary shall be filed
with the department. The information sub-
mitted with the appeal shall include a clear
statement of the relevant facts and a clear
statement of the party's basis for appeal.

B. Secretary  Decision:
The secretary shall review the application
and shall, within fifteen days after receipt of
the application for appeal, either affirm the
decision of the hearing officer, remand the
matter to the adjudicatory body for an addi-
tional hearing or new decision, remand to
the claims section or tax section for further
investigation and determination, or refer the
decision to the board of review for further
review and decision on the merits of the
appeal. Issues of timeliness shall be decid-
ed by the board of review.

(1) Decision in  Writing:
Following the conclusion of a review on an
appeal, the cabinet secretary shall issue his
decision. The decision shall be in writing,
shall include findings of fact and conclu-
sions of law, and shall be signed by cabinet
secretary

(2) Findings of fact shall be based
exclusively on the record and matters offi-
cially noted.

(3) Publication of decision:
Copies of any decision issued by the secre-
tary shall be promptly transmitted to all
interested parties to the appeal.

C. If the secretary takes no
action within fifteen days of receipt of the
application for appeal and review, the deci-
sion will be promptly scheduled for review
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by the board of review as though it had been
referred by the secretary.

D. All appeals from a deci-
sion of the appeal tribunal filed more than
fifteen days from the date of the appeal tri-
bunal’s decision shall be referred to the
board of review. In addition to the informa-
tion required by Subsection A of
11.3.500.12 NMAC, all late appeals shall
contain a concise statement setting forth the
reasons for the late appeal. The board of
review may extend the time for filing any
appeal from a decision of the appeal tribu-
nal only upon showing of good cause.

E. Notice Of Review
Before The Board Of Review: Notice of the
scheduling of any appeal by the board of
review shall be mailed to all interested par-
ties at least ten calendar days before the date
of review by the board. Such notice shall
include the same information as specified in
Section D of 11. 3.500.9 NMAC.

F. Applications For Leave
To Participate Or Intervene In An Appeal:
An interested party, if aggrieved by a deci-
sion of the appeal tribunal, but not a party to
the proceeding before the appeal tribunal,
may apply for leave to participate or inter-
vene in an appeal before the board of
review. The party applying for leave to par-
ticipate or intervene in an appeal before the
board of review shall file with the board of
review an application for leave to join an
appeal setting forth his interest in the matter
appealed. The board of review shall have
the discretionary power to approve or reject
any such application.

[11.3.500.12 NMAC - N, 01-01-2003]

11.3.500.13 THE BOARD OF
REVIEW:

A. The Board of Review’s
Authority: In every case referred to the

board of review by the secretary from an
appeal tribunal decision, in its discretion,
the board of review may hear and decide the
case upon the record; it may entertain oral
or written arguments, or, after notice to all
parties and in accordance with the depart-
ment's rules governing the conduct of adju-
dicatory hearings, it may take additional
evidence before it.

B. Review of the Record
as an Appellate or Reviewing Body: As a
general practice and unless the board of
review gives specific notice to the contrary,
the board sits in its capacity as an appellate
or reviewing body. As such, it reviews the
record; it does not receive new evidence.

C. Remand By Board Of
Review To The Appeal Tribunal Or Claims
Examiner Or Tax Section: With an order
directing that a determination or decision be
made with regard to that issue, or that addi-
tional procedures be taken to perfect a

determination or decision already issued, or
to make other disposition in the matter, as
the board of review, in its discretion, may
deem necessary, the board of review may
remand any claim or an issue involved in a
claim; any issue developed from evidence
presented at the hearing or apparent from
the existing record:

(1) To the appeal tribunal for the

taking of additional evidence or a hearing
de novo. Hearings conducted by the appeal
tribunal pursuant to a remand by the board
of review shall be conducted after notice to
all parties and in accordance with the
department's rules governing the conduct of
adjudicatory hearings.
Unless directed otherwise by the board of
review, the appeal tribunal shall issue a
decision based upon the entire record before
it, including the record of all the prior hear-
ings. Parties to any additional hearing shall
have the right to review the appeal tribunal
tape recording made at any prior evidentiary
hearing.

(2) To the claims examiner or tax
representative for fact-finding and issuance
of an initial determination.

D. Appeals by the
Secretary: Within fifteen days from the date
of issuance of any decision by the appeal
tribunal, the secretary, on his own motion,
may request the board of review to review a
decision of an appeal tribunal hearing offi-
cer which the secretary believes to be incon-
sistent with law or the applicable rules of
interpretation or which is not supported by
the evidence. In such situations, may in its
discretion, the board of review take addi-
tional evidence, review the matter on the
record or remand the matter to the appeal
tribunal for an additional evidentiary hear-
ing.

E. Decision by the Board
of Review:

(1) Decision in  Writing:
Following the conclusion of a review on an
appeal, the board of review may take the
appeal under advisement, may order a tran-
script of proceedings for review, may afford
the parties an opportunity to file memoran-
dum briefs and proposed findings of fact
and conclusions of law; or the board may
issue its decision. The decision shall be in
writing, shall include findings of fact and
conclusions of law, and shall be signed the
members of the board who heard or
reviewed the appeal. If a decision of the
board of review is not unanimous, the deci-
sion of the majority shall control. The
minority may file a dissent from such deci-
sion.

(2) Findings of fact shall be based
exclusively on the record, the evidence pre-
sented at the tribunal hearing and matters
officially noted.

(3) Where an appeal was not filed
within the statutory appeal period, the board
of review shall proceed as provided in
Paragraph 4 of Subsection L of 11.3.500.10
NMAC.

(4) Publication of decision:
Copies of any decision issued by the board
of review shall be promptly transmitted to
all interested parties to the appeal.
[11.3.500.13 NMAC - N, 01-01-2003]

11.3.500.14 INSPECTION  OF
DECISIONS: Copies of all decisions of
the cabinet secretary, board of review and
appeal tribunal shall be kept on file in
accordance with the state records center
retention requirements at the department’s
office in Albuquerque, New Mexico. Such
decisions shall be open for inspection but
without in any manner revealing the names
of the parties or witnesses involved. The
redacted decisions shall be filed chronolog-
ically but, from time to time, may be
indexed by topic and offered as a precedent
manual.

[11.3.500.14 NMAC - N, 01-01-2003]

11.3.500.15 ADMINISTRATIVE
ERROR: Clerical mistakes in decisions or
parts of the record and errors arising from
oversight or omission may be corrected by
the department at any time on its own ini-
tiative or on the request of any party.
During the pendency of an appeal to the
judicial system, such mistakes may be cor-
rected before the official record is transmit-
ted to the district court, and, thereafter,
while the appeal is pending, may be cor-
rected with leave of the appellate court.
[11.3.500.15 NMAC - N, 01-01-2003]

11.3.500.501 -
[RESERVED]
[11.3.500.501-512 NMAC - Repealed, 01-
01-2003]

11.3.500.512:

HISTORY OF 11.3.500 NMAC:

PRE-NMAC REGULATORY FILING
HISTORY: The material in this Part was
derived from that previously field with the
State Records Center and Archives under
ESD 74-1, Unemployment Compensation
law of New Mexico and Rules and
Regulations of the Commission, filed 10-1-
74; Regulation 504, Presentation of Appeals
to the Secretary from the Appeal Tribunal,
amended and filed 5-25-90, Regulation 517,
Opportunity for Fair Hearing, amended and
filed 10-9-90; Regulation 518, Conduct of
Adjudicatory Hearings, amended and filed
10-9-90; Regulation 519, Authority Over
Conduct of Adjudicatory Hearings, amend-
ed and filed 10-9-90; Regulation 520,
Transcript of Adjudicatory Hearings,
amended and filed 10-9-90; Regulation 521,
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Factual Information to Be Considered,
amended and filed 10-9-90; Regulation 522,
Submission of Briefs, amended and filed
10-9-90; Regulation 523, Official Notice,
amended and filed 10-9-90; Regulation 524,
Specialized Knowledge of Division,
amended and filed 10-9-90; Regulation 525,
Right to Representation, amended and filed
10-9-90; Regulation 526, Representation by
Attorneys or Other Representatives, amend-
ed and filed 10-9-90; Regulation 527, The
Adjudication of Appeals or Determinations
by the Board of Review on Cases Ordered
Removed to it by the Secretary, amended
and filed 10-9-90; Regulation 528, Review
of the Record by the Board of Review,
amended and filed 10-9-90; Regulation 529,
Remand by Board of Review to the Appeal
Tribunal or Claims Examiner or Tax
Section, amended and filed 10-9-90;
Regulation 530, Appeals by the Secretary,
amended and filed 10-9-90; Regulation 531,
Ex Parte Communications, amended and
filed 6-14-91; Regulation 532,
Requirements for Hearing Evidence or
Reviewing Record amended and filed 6-14-
91; Regulation 533, Decision of Appeal
Tribunal, amended and filed 6-14-91;
Regulation 534, Decision of Board of
Review, amended and filed 6-14-91;
Regulation 534.1, Secretary Decisions,
amended and filed 6-14-91; Regulation 535,
Inspection of Decisions, amended and filed
6-14-91; Regulation 536, The Record in an
Adjudicatory hearing shall include:, amend-
ed and filed 6-14-91; Regulation 537,
Notice of Tax Determinations, amended and
filed 5-04-90; Regulation 538, Request for
Review and Redetermination, amended and
filed 5-04-90; Regulation 539, Informal
Conference Procedure and Decision,
amended and filed 5-04-90; Regulation 540,
Presenting Appeals, amended and filed 5-
04-90.

HISTORY OF REPEALED MATERIAL:
11 NMAC 3.500, ADJUDICATORY
HEARINGS, FILING OF APPEALS AND
NOTICE- Repealed 01-01-2003

NEW MEXICO

DEPARTMENT OF LABOR
EMPLOYMENT SECURITY
DIVISION

This is an amendment to 11.3.400 NMAC,
Sections 1, 3, 7, 404, 407, 409, 413, 414,
415, 419, 420, 421, 422, 425.

11.3.400.1 ISSUING AGENCY:
NM Department of Labor, Employment
Security ~ Division, [Uremployment
Insuranee—-Bureat], P.O. Box 1928
Albuquerque, NM 87103

[7-15-98; 11.3.400.1 NMAC — Rn & A, 11

NMAC 3.400.1, 9-1-2001; A, 01-01-2003]

11.3.400.3 STATUTORY
AUTHORITY: NMSA 1978 Sections 51-
1-1 to [4—-58] 51-1-59.

[7-15-98; 11.3.400.3 NMAC — Rn & A, 11
NMAC 3.400.3, 9-1-2001; A, 01-01-2003]

11.3.400.7 DEFINITIONS: [As

[RESERVED]
[11.3.400.7 NMAC - N, 9-1-2001; —
Repealed 01-01-2003]

11.3.400.404 WAGE AND CON-
TRIBUTION REPORTS BY EMPLOY-
ING UNITS:

A. WAGE AND CONTRI-

BUTION REPORT FILING REQUIRE-
MENTS: An employer's wage and contribu-
tion report must be filed on a form pre-
scribed by the department or a reasonable

facsimile of the prescribed form on or
before the last day of the month immediate-
ly following the end of the calendar quarter.
If the due date falls on a Saturday, Sunday
or legal holiday, the report is due on the next
department business day. A wage and con-
tribution report must be filed even though
no wages were paid or no contribution or
tax is due for the quarter unless the employ-
er's liability has been terminated or sus-
pended pursuant to NMSA 1978 Section 51-
1-18. Each wage and contribution report
must include only wages, as the term is
defined in NMSA 1978 Section 51-1-42(T),
paid during the quarter being reported.
Corrections of errors made on previously
submitted reports must be submitted sepa-
rately on a form prescribed by the depart-
ment.

B. SIGNATURE
REQUIREMENTS ON WAGE AND CON-
TRIBUTION REPORTS: Wage and contri-
bution reports must [be—siened] have an

appropriate signature by the owner, partner,
corporate officer or a designated representa-

tive of the employer. If the employer
appoints a designated representative who is
not an employee, a power of attorney
authorizing the designated representative to
sign the reports must be filed with the
department. Unsigned or improperly signed
reports that are returned to the employer for
proper signature will not be considered
valid or filed until they are properly signed
and returned to the department.

C. WAGE DETAIL
REPORTING REQUIREMENTS:
Employers who are reporting two hundred
fifty or more employees in any calendar
quarter must file their quarterly wage and
contribution report on magnetic media or
other electronic means, using a format pre-
scribed by the department. Employers
reporting less than two hundred fifty
employees in a calendar quarter may elect
to use magnetic, or other means specified
by the department, reporting. Reports that
contain extraneous information, are incom-
plete or otherwise prepared improperly are
not acceptable and will be returned to the
employer and become subject to the penal-
ties prescribed in NMSA 1978 Section 51-
1-12.

D. ESTIMATED WAGE
AND CONTRIBUTION REPORTS: If an
employer fails or refuses to make reports
showing what the employer claims for the
amount of contributions which it believes to
be due, the department’s representative
shall estimate the amount according to the
process described in 11.3.401.404.E
NMAC. After the estimated contribution is
calculated, the department shall mail a
notice to the employer advising it that the
department is estimating the amount of con-
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tribution due, providing the estimated
amount and advising that ten days after the
notice is given, the lien will be recorded.
After the ten days provided in the notice has
elapsed, the lien shall be recorded. Upon
issuance, the department shall cause the
warrant of levy and lien to be recorded in
same manner as any other warrant issued by
the department. If the employer does not
make a showing to the satisfaction of the
secretary that the estimated contribution is
incorrect within thirty days after the warrant
of levy and lien is filed with the county
clerk, then the estimated amount shown in
the warrant shall be and become the amount
of the contribution due for the period stated
in the warrant. If thereafter, the department
should receive from the employer reports
for the estimated quarters containing differ-
ent amounts, the estimation of the contribu-
tion due shall not be altered, and the
employer shall remain liable for the amount
assessed. The information provided by the
employer on the report, ES 903(B), as to
individual employees shall be entered in the
department’s records.

E. ESTIMATION
PROCESS: The estimated contribution
shall be one and one-half times higher than
the highest contribution reported in any
quarter in the most recent two years or eight
quarters in which wage reports were filed.
If no wage and contribution report has been
filed since the employer was determined
liable or if the employer has never submit-
ted a report to determine liability to the
department, no estimations shall be done
unless required to clear an unemployment
insurance claim.

F. ADMINISTRATIVE
ERROR: At any time, the department may
correct any error the unemployment insur-
ance assistant bureau chief for the tax sec-
tion determines has been made even if noti-
fications have been given, estimations made
or contributions paid pursuant to the notifi-
cations. By way of example and not by lim-
itation, such internal errors may be the
result of an estimation that has been made
after notice was mailed to an incorrect
address, mailed to a deceased or incapaci-
tated natural employer, estimations other-
wise imposed without proper notice to the
employer, estimations imposed due to mis-
information in a wage claim which precipi-
tated the establishment of an incorrect
account, or other incidents of human or
computer error or excusable neglect within
the department. Estimations may be
removed only pursuant to the written
authorization of the unemployment insur-
ance assistant bureau chief for the tax sec-
tion.

[7-15-98; 11.3.400.404 NMAC - Rn & A,
11 NMAC 3.400.404, 9-1-2001; A, 01-01-

2003]

11.3.400.407 FIRST PAYMENT
OF CONTRIBUTIONS FOR NEW
EMPLOYERS AND EMPLOYERS
ELECTING COVERAGE:

A. The first contribution
payment of any employing unit which
becomes an employer within any calendar
quarter of any calendar year shall become
due and payable on or before the last day of
the month next following the quarter for
which such contributions have accrued, and
shall include contributions which have
accrued during the whole of such calendar
year.

B. Notwithstanding  the
provisions of Subsection A of 11.3.400.407
NMAC of this rule, the first contribution
payment of any employing unit which elects
to become an employer shall, upon the writ-
ten or electronic approval of the depart-
ment, become due and payable on or before
the last day of the month next following the
close of the calendar quarter in which the
department’s approval is given. Such first
payment shall include contributions with
respect to all wages for services covered by
such election paid on or after the effective
date and up to and including the last day of
such calendar quarter. Interest and penalties
shall be assessed from and after the due
date.

[7-15-98; 11.3.400.407 NMAC — Rn & A,
11 NMAC 3.400.407, 9-1-2001; A, 01-01-
2003]

11.3.400.409 REPORT TO
DETERMINE LIABILITY:
A. REGISTRATION:

Each employing unit or business entity
engaged in doing business in the state of
New Mexico, whether by succession to a
business already being operated, by starting
a new business, by change in partnership, or
otherwise, shall file a report to determine
liability with the department on a form sup-
plied by the department. Each employing
unit shall, within ten days, immediately
after beginning such business, inform the
department in writing of that fact and
request the report to determine liability. The
report to determine liability shall be filed
within thirty days from the commencement
of the business even if the employing unit or
business entity does not have employees
performing services subject to coverage
under the New Mexico Unemployment
Compensation Law.

B. REPORT OF
CHANGE IN STATUS:

(1) Every subject employer who
shall sell, convey or otherwise dispose of its
business, or all or any substantial part of the
assets thereof, or who shall cease business

for any reason, whether voluntarily or by
being in bankruptcy shall, within five days,
immediately report such fact, in writing or
electronically, to the department, stating the
name and address of the person, firm or cor-
poration to whom such business, or all or
any substantial part of the assets thereof,
shall have been sold, conveyed or otherwise
transferred.

(2) In cases of bankruptcy,
receivership or similar situations, such
employer shall report the name and address
of the trustee, receiver or other official
placed in charge of the business.

(3) Upon the death of any
employer, the report shall be made by the
employer’s personal representative upon
his appointment by the court. In the event
no personal representative is appointed, the
report shall be made by the heir or other
person who succeeds to the interest of the
employer.

(4) In the event of a dissolution of
partnership or joint venture, such report
shall be made by the former partners or joint
venturers.

(5) For purposes of Paragraph 1of
Subsection [A] B of 11.3.400.409 NMAC
of this rule, "substantial" part of a business,
shall be any identifiable part which, if con-
sidered alone, would constitute an employ-
ing unit as defined in NMSA 1978 Section
51-1-42D.

[7-15-98; 11.3.400.409 NMAC — Rn & A,
11 NMAC 3.400.409, 9-1-2001; A, 01-01-
2003]

11.3.400.413 PROCEDURE FOR
RELIEF FROM PENALTIES:
A. An employer aggrieved

by the imposition of penalties for late
reports or late payment of contributions or
payments in lieu of contributions may, with-
in fifteen days following the mailing of
notice thereof, file a written application for
relief with the assistant unemployment
insurance bureau chief for the tax section. A
request for relief must state with particular-
ity wherein the employer feels the imposi-
tion of penalties is in error and any facts or
evidence in support of the request.

B. The assistant unem-
ployment insurance bureau chief for the tax
section may, at his discretion, review the
application on the record and facts and evi-
dence submitted, or may schedule an infor-
mal conference in accordance with
Subsection C of 11.3.500.512 NMAC.

C. In any case where the
employer is dissatisfied with the decision of
the assistant unemployment insurance
bureau chief for the tax section, the employ-
er may, within fifteen calendar days from
the date of mailing of the decision, file an
appeal with the appeal tribunal for the
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department in accordance with
[+H-3-500-564] 11.3.500.8 NMAC govern-
ing benefit determination appeals. 11.3.500
NMAC governing benefit appeals shall
apply to and govern the adjudication of all
such appeals.

D. The secretary shall not
permit taxpayers and their representatives
to bypass the normal procedures of the
department to obtain relief from penalties
directly from the secretary.

[7-15-98; 11.3.400.413 NMAC - Rn & A,
11 NMAC 3.400.413, 9-1-2001; A, 01-01-
2003]

11.3.400.415 EXPERIENCE RAT-
ING OF EMPLOYERS: This rule shall
govern the experience rating provisions of
NMSA 1978 Section 51-1-11.

A. DEFINITIONS:  For
purposes of 11.3.400.415 NMAC, the fol-
lowing definitions shall apply:

(1) The "total assets in the fund"
means all contributions collected, all pay-
ments in lieu of contributions collected or
due from nonprofit organizations or govern-
mental units and accounts receivable for
federal shareable benefits for periods
through the computation date of June 30.

(2) "Last annual payrolls" means
the total payrolls as reported by all employ-
ers subject to contributions for the twelve-
month period ending December 31 prior to
the computation date.

(3) The '"reserve" for each
employer shall be the excess of employer’s
total contributions paid less total benefit
charges computed as a percentage of the
employer’s "average payroll" reported for
contributions. Each employer's reserve
account percentage (“excess reserve ratio”)
shall be rounded to the nearest one-tenth of
one percent.

B. ELIGIBILITY OF
EMPLOYER'S ACCOUNT FOR COM-
PUTED RATE BASED ON BENEFIT
EXPERIENCE. For purposes of the inter-
pretation and application of NMSA 1978
Section 51-1-11E, no employer's experience
rating account shall be deemed to have been
chargeable with benefits throughout the pre-
ceding thirty-six consecutive calendar
month period ending on a computation date
as defined in NMSA 1978 Section 51-1-
11H(3)(d), unless as of such computation
date, the department finds that the employ-
er paid wages in employment during any
part of the first calendar quarter of the three
and one-half year period ending on such
computation date and that the payment of
such wages was not interrupted for nine or
more consecutive calendar quarters, or by
termination of coverage under NMSA 1978
Section 51-1-18; provided, all quarterly
wage and contribution reports received by

the department by July 31 following the
computation date will be considered in
computing the rate for the succeeding cal-
endar year. [SubseetionB—rev—9/94-]
[7-15-98; 11.3.400.415 NMAC — Rn & A,
11 NMAC 3.400.415, 9-1-2001; A, 01-01-
2003]

11.3.400.419 CHARGING OF
BENEFITS: Whenever a claimant files a
new claim for benefits and is found by the
department to have sufficient base period
wages to entitle him to benefits if otherwise
eligible, the department shall issue a
"Notice to Employer of Claim
Determination", Form ES-957, to each base
period employer unless that employer was
also the claimant's last employer and has
been sent notice pursuant to 11.3.300.308
NMAC. The notice to each employer will
give the name and social security account
number of the claimant, the claim date and
the amount of wages paid by that employer
in each quarter of the base period.

A. NOTICE TO
EMPLOYER OF CLAIM DETERMINA-
TION -- RESPONSE REQUIRED:
Notwithstanding the fact that a prior deter-
mination has been made by the department
that benefits paid to the designated claimant
during a benefit year with respect to which
a contributing employer was either a last or
base period employer will not be charged to
the employer's account, benefits paid the
claimant will be charged to the employer's
account unless he responds to the "Notice to
Employer of Claim Determination", Form
ES-957, as directed within [fifteen] ten days
from the date shown on the notice, setting
forth:

(1) the date on which the
claimant's employment with the employer
was terminated;

(2) full particulars relating to the
fact of the claimant's separation, showing
that the claimant left the employment of the
contributing employer voluntarily for a
cause not attributable to the employer or
was discharged from such employment for
misconduct connected with his work;

(3) that a prior determination that
the contributing employer's account would
not be chargeable was made by the depart-
ment at the time of the claimant's separation
from employment with that employer;

(4) such other information as
called for in the notice.

B. PRIOR DETERMINA-
TION OF ELIGIBILITY FINAL: Ifa prior,
final determination has been made by the
department that the claimant did not volun-
tarily leave his employment with the
employer for a cause not attributable to the
employer, or that he was not discharged for
misconduct connected with his work, or that

the employer is no longer an interested
party to proceedings on the claim because
of failure to respond within the time
allowed to the "Notice to Employer of
Claim for Benefits", Form ES-442, issued at
the time of the claimant's separation, that
determination will remain final and binding
for purposes of making a determination in
response to the "Notice to Employer of
Claim Determination", Form ES-957, on
the chargeability of the employer's account
for benefits payable to the claimant.

C. MULTIPLE PERIODS
OF EMPLOYMENT WITH SAME
EMPLOYER: If the individual had more
than one period of employment and termi-
nation of employment with the same base
period employer during and after the current
and past five quarters, the employer must
include in the report:

(1) the date on which each period
of employment terminated,;

(2) full particulars as to the cir-
cumstances of the termination including the
reason given by the individual for leaving
the employment or the nature of the indi-
vidual's actions for which he was dis-
charged, or the reason the claimant was laid
off, as the case may be.

D. CONCURRENT
EMPLOYMENT WITH TWO OR MORE
EMPLOYERS: Where an individual works
concurrently for two or more employers and
becomes unemployed from one or more, but
one or more of the concurrent employers
continues to furnish that individual substan-
tially the same amount of work, benefits
shall not be charged to that employer or
those employers who continue to furnish the
claimant substantially the same amount of
employment during such period of unem-
ployment as long as the individual is receiv-
ing benefits based on base period earnings,
in whole or in part, from the former concur-
rent employers. Those employers who con-
tinue to furnish the claimant work must
respond to the "Notice to Employer of
Claim Determination", Form ES-957, with-
in fifteen days from the date shown on the
notice setting forth the number of hours per
week the claimant worked during the cur-
rent and two preceding quarters.

E. CHARGING UNDER
COMBINED WAGES: Benefits paid to a
claimant based on wage credits from one or
more states combined with New Mexico
shall not be charged to an employer's
account when no benefits have been paid
upon the sole basis of wage credits in New
Mexico.

F. NOTICE OF DEPART-
MENT’S DETERMINATION: Upon
receipt of the employer's response to the
"Notice to  Employer of Claim
Determination", Form ES-957, within the
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time prescribed, the department shall make
a determination with respect to relief from
the charging of benefits, and shall promptly
notify the employer if it is determined that
the employer's account will be charged for
benefits paid. The determination shall
become final unless the employer files an
application for appeal, setting forth the rea-
sons therefore, within [fifteer] ten days
from the date shown on the determination.
[7-15-98; 11.3.400.419 NMAC — Rn & A,
11 NMAC 3.400.419, 9-1-2001; A, 01-01-
2003]

11.3.400.420 EMPLOYER ELEC-
TIONS TO COVER MULTI-STATE
WORKERS:

A. This rule shall govern
the department in its administrative cooper-
ation with other states subscribing to the

Interstate Reciprocal Coverage
Arrangement, hereinafter referred to as "the
arrangement".

B. As used in

11.3.400.420 NMAC the following words
and terms shall have the following meaning,
unless the context clearly indicates other-
wise:

(1) “Agency”: Any officer, board,
commission, or other authority charged
with the administration of the unemploy-
ment compensation law of a participating
jurisdiction.

(2) “Interested jurisdiction”: Any
participating jurisdiction to which an elec-
tion submitted under this rule is sent for its
approval; and "interested agency" means
the agency of such jurisdiction.

(3) “Jurisdiction”: Any state of
the United States, the District of Columbia,
Puerto Rico, the Virgin Islands, or, with
respect to the federal government, the cov-
erage of any federal unemployment com-
pensation law.

(4) “Participating jurisdiction”: A
jurisdiction whose administrative agency
has subscribed to the arrangement and
whose adherence thereto has not terminat-
ed.

(5) “Services customarily per-
formed by an individual in more than one
jurisdiction” are services performed in more
than one jurisdiction during a reasonable
period, if the nature of the services gives
reasonable assurance that they will continue
to be performed in more than one jurisdic-
tion or if such services are required or
expected to be performed in more than one
jurisdiction under the election.

C. Submission and
approval of coverage elections under the
arrangement.

(1) Any employing unit may file
an election, on a form provided by the divi-
sion, to cover under the law of a single par-

ticipating jurisdiction all of the services per-
formed for him by any individual who cus-
tomarily works for him in more than one
participating jurisdiction.

(2) Such an election may be filed,
with respect to an individual, with any par-
ticipating jurisdiction in which:

(a) any part of the individual's
services is performed;

(b) the individual resides; or

(c) the employing unit maintains
a place of business to which the individual's
services bear a reasonable relation.

(3) The agency of the elected
jurisdiction [;—thus—seleeted—and—deter-
sinreds| shall initially approve or disap-
prove the election.

(4) If such agency approves the
election, it shall forward a copy thereof to
the agency of each other participating juris-
diction specified thereon, under whose
unemployment compensation law the indi-
vidual or individuals in question might, in
the absence of such election, be covered.
Each such interested agency shall approve
or disapprove the election, as promptly as
practicable; and shall notify the agency of
the elected jurisdiction accordingly.

(5) In case its law so requires, any
such interested agency may, before taking
such action, require from the electing
employing unit satisfactory evidence that
the affected employees have been notified
of, and have acquiesced in, the election.

(6) If the agency of the elected
jurisdiction, or the agency of any interested
jurisdiction, disapproves the election, the
disapproving agency shall notify the elected
jurisdiction and the electing employing unit
of its action and of its reason therefore.

(7) Such an election shall take
effect as to the elected jurisdiction only if
approved by its agency and by one or more
interested agencies.

(8) An election thus approved
shall take effect, as to any interested agency,
only if it is approved by such agency.

(9) In case any such election is
approved only in part, or is disapproved by
some of such agencies, the electing employ-
ing unit may withdraw its election within
ten days after being notified of such action.

D. Effective Period of
Elections.

(1) Commencement.

(a) An election duly approved
under this rule shall become effective at the
beginning of the calendar quarter in which
the election was submitted, unless the elec-
tion, as approved, specified the beginning of
a different calendar quarter.

(b) If the electing unit requests an
earlier effective date than the beginning of
the calendar quarter in which the election is
submitted, such earlier date may be

approved solely as to those interested juris-
dictions in which the employer had no lia-
bility to pay contributions for the earlier
period in question.

(2) Termination.

(a) The application of an election
to any individual under this rule shall termi-
nate, if the agency of the elected jurisdiction
finds that the nature of the services custom-
arily performed by the individual for the
electing unit has changed, so that they are
no longer customarily performed in more
than one participating jurisdiction. Such ter-
mination shall be effective as of the close of
the calendar quarter in which notice of such
finding is mailed to all parties affected.

(b) Except as provided in
Subparagraph a of Paragraph 2 of
Subsection D of 11.3.400.420 NMAC, each
approved election shall remain in effect
through the close of the calendar year in
which it is submitted, and thereafter until
the close of the calendar quarter in which
the electing unit gives written notice of its
termination to all affected agencies.

(c) Whenever an election hereun-
der ceases to apply to any individual, under
Subparagraph a of Paragraph 2 of
Subsection D of 11.3.400.420 NMAC, the
electing unit shall notify the affected indi-
vidual accordingly.

E. Reports and notices by
the electing unit.

(1) The electing unit shall
promptly notify each individual affected by
its approved election, on a form approved
by the elected jurisdiction, and shall furnish
the elected agency a copy of such notice.

(2) Whenever an individual cov-
ered by an election hereunder is separated
from his employment, the electing unit shall
again notify him, forthwith, as to the juris-
diction under whose unemployment com-
pensation law his services have been cov-
ered. If at the time of termination the indi-
vidual is not located in the elected jurisdic-
tion, the electing unit shall notify him as to
the procedure for filing interstate benefit
claims.

(3) The electing unit shall imme-
diately report to the elected jurisdiction any
change which occurs in the conditions of
employment pertinent to its election, such
as cases where an individual's services for
the employer cease to be customarily per-
formed in more than one participating juris-
diction or where a change in the work
assigned to an individual requires him to
perform services in a new participating
jurisdiction.

F. Approval of reciprocal
coverage elections. The authority to
approve or disapprove reciprocal coverage
elections in accordance with this rule shall
be exercised by the assistant unemployment



922

New Mexico Register / Volume XIII, Number 23 / December 13, 2002

insurance bureau chief for the tax section.
[7-15-98; 11.3.400.420 NMAC — Rn & A,
11 NMAC 3.400.420, 9-1-2001; A, 01-01-
2003]

11.3.400.421 EMPLOYERS
ELECTING COST BASIS FINANCING
AND GROUP ACCOUNTS:

A. DEFINITIONS. Where
used in 11.3.400.421 NMAC words and
phrases shall have the following meanings,
unless otherwise indicated:

(1) "Account" means the employ-
er account, identified by an account num-
ber, established and maintained for each
employer, or employer member of a group
account, for the purpose of determining lia-
bility for payments in lieu of contributions,
and from which benefits to eligible
claimants can be determined.

(2) "Group Account" means the
account, identified by an account number,
established for two or more employers
whose application to become liable for pay-
ments in lieu of contributions and for shar-
ing the cost of benefits paid by them, has
been approved by the department in accor-
dance with NMSA 1978 Section 51-1-13E.

(3) "Group Member" means any
employer who has become associated with
another or others to form a group account.

(4) "Taxable Year" means the cal-
endar year beginning the first day of
January and ending the thirty-first day of
December.

B. CHARGING OF BEN-
EFITS: Any benefits or any portion there-
of, paid on the basis of wage credits earned
within the claimant's base period with any
employer who has elected to become liable
for payments in lieu of contributions, shall
be reimbursed by the employer in accor-
dance with NMSA 1978 Section 51-1-
13B(4), and any benefits or portion thereof,
paid on the basis of wage credits earned
within the claimant's base period with any
employer while the employer was subject to
contributions pursuant to NMSA 1978
Section 51-1-18A, shall be charged to the
experience rating account of the employer
as provided in NMSA 1978 Section 51-1-
11B.

C. DUE DATES OF
WAGE AND CONTRIBUTION REPORTS
AND PAYMENTS IN LIEU OF CONTRI-
BUTIONS: Each employer who has elect-
ed to become liable for payments in lieu of
contributions shall submit a wage and con-
tribution report on Form ES-903A each cal-
endar quarter with respect to wages paid in
such quarter. Said wage and contribution
report shall be submitted on or before the
end of the month following the close of the
calendar quarter to which the wage and con-
tribution report applies. The wages so

reported shall not be used for computation
of rates as provided for employers subject to
contributions.

D. SUBMISSION OF
WAGE AND CONTRIBUTION REPORTS
FOR GROUP ACCOUNTS: The quarterly
wage and contribution report required of
each group member of a group account shall
be [subsaitted] transmitted by the group rep-
resentative with a statement listing each
wage and contribution report and showing
total wages paid by each group member.
The payments in lieu of contributions
required of each group member shall be
[subsnitted} transmitted by the group repre-
sentative, together with all amounts owing
by all the group members, within thirty days
after [methng] transmission by the depart-
ment of a statement showing the payments
in lieu of contributions owing. Each report
and any payments required of each employ-
er or group member not [subsitted] trans-
mitted within the time specified will be
delinquent and penalties and interest as pro-
vided by the Unemployment Compensation
Law shall be assessed from and after the
delinquent date.

E. EXTENSION OF
TIME TO SUBMIT REPORTS: Upon writ-
ten application, [subsitted] transmitted
prior to the due date, by an employer, group
member, or group account representative
establishing to the satisfaction of the depart-
ment that good cause exists, excluding any
dilatory act, negligence or lack of funds on
the part of the employer, an extension, not
to exceed thirty days, may be granted by the
department with respect to the due date of
the wage and contribution report or pay-
ment.

F. TERMINATION OF
RIGHT TO MAKE PAYMENTS IN LIEU
OF CONTRIBUTIONS: If, after due
notice, any employer who has elected to
become liable for payments in lieu of con-
tributions remains delinquent for payments
or interest or penalty, the department shall
[metify] transmit a determination to said
employer of pending termination of the
organization's election to make payments in
lieu of contributions for the next calendar
year. If payment is not forthcoming within
thirty days from the date of said notice, the
department shall [ret#y} transmit a final
determination to such employer that elec-
tion has been terminated for the next calen-
dar year.

G REQUIREMENTS
FOR SURETY BOND: At the discretion of
the department, termination of an organiza-
tion's election to make payments in lieu of
contributions shall continue effective for
any succeeding calendar year unless the
employer provides a surety bond acceptable
to the department and underwritten by a

corporate surety authorized to transact busi-
ness in New Mexico; or an agreement of
cash collateral assignment, executed with a
state or national bank or federally insured
savings association authorized to do busi-
ness in New Mexico, as trustee, in a form
prescribed by the department. Interest, if
any, accumulating on the cash collateral
assignment shall accrue to the employer.
Said surety or cash bond shall be in the
amount of not more than 2.7% of the tax-
able wages paid for employment subject to
the Unemployment Compensation Law by
the employer in the four quarter period
immediately preceding the date of notice of
termination was issued and shall be released
by the department only when no further
delinquency for payment in lieu of contri-
butions of the employer exists.

H. ESTABLISHING
ACCOUNTS, PROVIDING FOR ADDI-
TIONS AND WITHDRAWALS OF
GROUP MEMBERS: The department,
upon receipt of properly completed Form
ES-802, bearing the endorsement of each
group member, accompanied by any forms
enumerated therein or otherwise requested
in writing, shall establish a group account
and notify the group representative of the
effective date as provided in NMSA 1978
Section 51-1-13E. The group account shall
remain in effect for a period of not less than
two calendar years, ending on December
31, and thereafter, until terminated at the
discretion of the department, or by approval
by the department, of an application from
the group received on or before December
1, immediately preceding the calendar year
in which termination is desired. Upon estab-
lishment and after termination of the group
account, each group member, group account
and group account representative shall be
fully liable for:

(1) any payment in lieu of contri-
butions, penalties or interest required under
NMSA 1978 Section 51-1-13E, for the peri-
od during which any benefits or portion
thereof are payable on the basis of wage
credits earned during the period the
claimant's base period employer was a
group member; and

(2) the performance of the group
representative.

L. ADDITIONS OF
GROUP MEMBERS: Any nonprofit
organization liable for payments in lieu of
contributions which becomes subject to the
Unemployment Compensation Law on or
after January 1, 1972, may, with the
approval of the department, be added to an
existing group account if the department
receives an application as called for in
Subsection H of 11.3.400.421 NMAC not
later than thirty days prior to the beginning
of the calendar year for which the applica-
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tion is to be effective.

J. ACQUISITION  OF
GROUP MEMBERS: Any nonprofit
organization liable for payments in lieu of
contributions which acquired the organiza-
tion, trade or business, or substantially all
the assets thereof, of a group member who
because of the transaction no longer
employs workers in employment will be a
group member of the group account to
which his predecessor belonged provided
the department receives an application as
called for in Subsection H of 11.3.400.421
NMAC not later than thirty days after the
date of the transaction.

K. WITHDRAWAL OF
GROUP MEMBERS: A member may with-
draw or be removed from a group account
only at the end of a calendar year provided
written application for withdrawal or
removal is received by the department not
later than thirty days prior to the first day of
the following calendar year. Such with-
drawal or removal of a member from a
group account shall not be effective until
approved by the department. No group
member may withdraw or be removed from
a group account unless it has been a mem-
ber of such group account for at least two
calendar years as of the effective date of the
withdrawal or removal; except that a mem-
ber may withdraw or be removed from a
group at any time if the group member:

(1) has permanently ceased to
employ workers in employment, or

(2) has ceased to be an employer
exempt under Section 3306 (c) (8) of the
federal Unemployment Tax Act; or

(3) has, in accordance with
NMSA 1978 Section 51-1-13A(2), termi-
nated its election to be liable for payments
in lieu of contributions; or

(4) has for a period of two succes-
sive quarters been delinquent in its payment
of assessments under the group plan for
benefits chargeable to its account.
[7-15-98; 11.3.400.421 NMAC — Rn & A,
11 NMAC 3.400.421, 9-1-2001; A, 01-01-
2003]

11.3.400.422 INDIAN TRIBES:
A ELECTION OF

an_affirmative election in writing in the
manner provided in 11.3.400 NMAC, the
electing entity shall be deemed to have
elected status as a contributing employer.

(2) If the Indian tribe, tribal unit
or a subdivision, subsidiary or business
enterprise wholly owned by a tribe is cur-
rently registered with the department and
desires to change its manner of treatment
the electing entity may change its election
on or before the due date of the wage and
contribution report for the fourth quarter of
2001, which report is due January 31, 2002.
Such change in election shall be in writing
in the manner provided in 11.3.400.422
NMAC

B. MASTER CONTRIB-
UTORY ACCOUNTS:

(1) Effective July 1, 2001, master
contributory accounts for the Indian tribe
tribal unit or a subdivision, subsidiary or
business enterprise wholly owned by a tribe
previously established with the department
are discontinued. If the Indian tribe, tribal
unit or a subdivision, subsidiary or business
enterprise wholly owned by a tribe elects to
be a reimbursable employer, it may apply
for group account treatment as provided in
11.3.400.421 NMAC.

(2) Upon _the termination of a
master account, all members of the master
account will be assigned the then existing
tax rate for the master account. Each mem-
ber of the former master account will enjoy
the former master account’s tax rate for the
remainder of the calendar year 2001.
Thereafter, each former member of the for-
mer_master account will be assigned an
individual tax rate based on its individual
experience history commencing July 1
2001.

C. ASSIGNMENT _ OF
ACCOUNT NUMBERS:

(1) Upon registration with the
department, an Indian tribe, tribal unit or a
subdivision, subsidiary or business enter-
prise wholly owned by a tribe not previous-
ly registered will be assigned an employer
account number.

(2) An Indian tribe, tribal unit or a
subdivision, subsidiary or business enter-
prise wholly owned by a tribe previously

TREATMENT:
(1) An Indian tribe, tribal unit or a

registered as part of a master account may
be assigned a new account number.

subdivision, subsidiary or business enter-
prise wholly owned by a tribe (“electing

entity”) shall make its election to be a con-

tributing employer or reimbursable employ-

[11.3.400.422 NMAC — N, 01-01-2003]

er on or before December 1. for previously

registered Indian tribes, and 30 days after
subjectivity is determined for newly subject

11.3.400.425 NOTICE OF TAX
DETERMINATIONS FINAL AND
APPEALS:

A. Finality of decision:

The department shall give written notice to

Indian Tribes. except for the year 2001,
Indian Tribes may make the election any

any employer, employing unit or claimant
of every determination made by the tax sec-

time between July 1, 2001, and December

tion which could alter or affect the employ-

1. 2001. If the electing entity fails to make

er's or employing unit's tax liability or the

claimant's monetary eligibility under the
law. Such determination shall be deemed to
be the final decision of the department,
unless a request for review and re-determi-
nation is initiated pursuant to Section B of

11.3.400.425 NMAC or an appeal is initiat-
ed pursuant Section B of 11.3.500.8

NMAC.
B. Request For Review

and Redetermination:  Any claimant,
employer or employing unit aggrieved by a
tax section determination may, within fif-
teen days following the transmission of the
notice of determination, request a review
and redetermination by the assistant unem-
ployment insurance bureau chief for the tax
section. A request for review must state with
particularity the basis on which the party
seeking review feels the determination is in
error and any additional facts or evidence
the party intends to raise in support of the
request. The assistant unemployment insur-
ance bureau chief for the tax section may, at
his discretion, review the matter on the facts
and evidence already submitted. may sched-
ule a conference with the aggrieved party or
parties or otherwise communicate seeking
commentary or may refer the matter to the
appeal tribunal for a hearing in accordance
with the rules governing adjudicatory hear-

ngs.

C. Informal Conference

Procedure and Decision: Any tax confer-
ence scheduled by the assistant unemploy-
ment insurance bureau chief for the tax sec-
tion shall be conducted informally. Within
twenty days after the conference. the assis-
tant unemployment insurance bureau chief
for the tax section shall issue a written deci-
sion, affirming. reversing or modifying the
determination in question. The decision
shall be transmitted to all parties and shall
inform them that it will become final and
binding if no appeal is filed within fifteen
days of its transmittal in accordance with
Section B of 11.3.500 NMAC.

D. Stay pending appeal:
Legal action. including the issuance of 10-
Day Notices and Warrants of Lien and
Levy, shall not be taken on accounts who

have an appeal pending within the depart-
ment.

[11.3.400.425 NMAC — N, 01-01-2003]

NEW MEXICO

DEPARTMENT OF LABOR
EMPLOYMENT SECURITY
DIVISION

This is an amendment to 11.3.100. NMAC,
Sections 1, 3, 5, 6, 7, and 102 - 112. The
rule was also renumbered and reformatted
from 11 NMAC 3.100 to comply with cur-
rent NMAC requirements.
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11.3.100.1 ISSUING AGENCY: | tronically for the purpose of communica- T “The assistant unem-
New Mexico Department of Labor, | tion; ployment bureau chief for claims” means
Employment Security Division, L “Electronic_signature” | that person or that person’s official

[Hremplevment—insuranee—Burean,| P.O.
Box 1928, Albuquerque, NM 87103

[7-15-98; 11.3.100.1 NMAC — Rn & A, 11
NMAC 3.100.1, 01-01-2003]

11.3.100.3 STATUTORY
AUTHORITY: NMSA 1978 Sections 51-
1-1 to [$44-58] 51-1-59.

[7-15-98; 11.3.100.3 NMAC — Rn & A, 11
NMAC 3.100.3, 01-01-2003]

11.3.100.5 EFFECTIVE DATE:
July 15, 1998, unless a later date is cited at
the end of a section [erparagraph].
[7-15-98; 11.3.100.5 NMAC — Rn & A, 11
NMAC 3.100.5, 01-01-2003]

11.3.100.6 OBJECTIVE: To

explain the general [N-M—Department—of
Eeber] New Mexico department of labor
rules and regulations addressing [elgtbiity
fer-unemployment—eompensation—benefits|

the Unemployment Compensation Law.
[7-15-98; 11.3.100.6 NMAC — Rn & A, 11

NMAC 3.100.6, 01-01-2003]

11.3.100.7 DEFINITIONS: In
addition to the definitions found in the indi-

vidual parts and sections, the following def-
initions apply in Parts 100 through 500 of

Title 11, Chapter 3:

A. “Bureau” means the

unemployment insurance bureau of the
employment security division of the New
Mexico department of labor.

B. “Claim” means a
request for benefits pursuant to the

Unemployment Compensation Law.
C. “Contribution” means

the state unemployment insurance tax
imposed on employers pursuant to the
Unemployment Compensation Law.

D. “Department” means

the New Mexico department of labor.

E. “Division” means the
employment security division of the New
Mexico department of labor, formerly
known as the employment security commis-
sion and formerly known as the employ-
ment security department.

E. “Electronic” means
relating to technology having electrical,
digital, magnetic, wireless, telephonic, opti-
cal, electromagnetic or similar capabilities;

G “Electronic form”
means body of information collected by
electronic means, computer program or
other automated means similar to the body

of information collected by a paper docu-
ment;

H. “E-mail” or “electronic

mail” means communications similar to
paper letters and memos transmitted elec-

means electronic _symbols or process
attached to or logically associated with a
record, adopted and executed by an individ-

ual with the intent to sign the record or elec-
tronic form.

L. “Good Cause” means a

substantial reason, one that affords a legal

excuse, a legally sufficient ground or rea-
son.

K. “IVR” means the inter-

active voice response system used by the

state office claims to process claims.
L. “Password” means a

series of letters and numbers intended by
the sender and receiver to provide addition-
al security to electronic transmissions.
Typically, the password is adopted by the
sender and conveyed to the receiver prior to
a series of communications. The password
is used to verify the identify of the sender of

the communications. The password, along

with the sender’s “username” can constitute

a signature for all legal purposes.
M. “Personal Identification

Number” or “PIN” means a series of letters

and numbers intended by the sender and
receiver to provide additional security to
clectronic transmissions. The terms “pass-
word” and “PIN” are used interchangeably
in the department’s rules, regulations and
policies.

N. “Rule” and ‘“regula-

tion” are synonymous and refer to provi-
sions of the New Mexico Administrative

Code.

0. “Secretary” means the
cabinet secretary of the New Mexico
department of labor or that person’s official
designee as provided in the department’s
internal policies and procedures.

P “Signature” means any
means of signature including, but not limit-
ed to, manual, facsimile, electronic, digital
or other means permitted by law.

Q. “Sole proprietorship”
is a business operated by individual whose
ownership interest is not held as shares in a
corporation, limited liability company, gen-
eral or limited partnership or limited liabili-
ty partnership. The use of the terms “sole
proprietor” or “sole proprietorship” do not
exclude marital community ownership or a

marital partnership.
R. “State office claims”

means the claims section of the unemploy-
ment insurance bureau of the employment

security division of the New Mexico depart-
ment of labor.

S. “Tax section” means
the tax administration section of the unem-
ployment insurance bureau of the employ-
ment security division of the New Mexico

department of labor.

designee.

u. “The assistant unem-
ployment bureau chief for tax” means that
person or that person’s official designee.

V. “The director of the
employment security division” means that
person or that person’s official designee as
provided in the department’s internal poli-
cies and procedures.

w “The unemployment
insurance bureau chief” means that person
or that person’s official designee as provid-
ed in the department’s internal policies and
procedures.

X. “Transmit” means any
method of communication customary in the
business community, including but not lim-
ited to U.S. Postal Service, private courier
services, personal delivery and electronic
communications such as telephone, facsim-
ile, electronic mail and Internet. Unless
specifically required by law or department
rule, transmissions and communications do
not require hard or paper documents.
Unless specifically required by law or
department rule, the date and time of the
receipt of the transmittal by the appropriate

department official is the received or filed
date.

Y. “Unemployment

Compensation Law” means NMSA 1978
Section 51-1-1 et seq. as amended from
time to time.

Z. “Username” means the

term as commonly used in electronic com-
munication which is an abbreviation of the
name of the sender of electronic communi-
cations. Typically, the username, which is
less secure, is used in conjunction with a
password or PIN to provide secure commu-
nications between a sender and receiver
while allowing the receiver assurances and
verification of the identity of the sender.

AA. "Wages" means all
remuneration for employment except as
provided in these rules or in state and fed-
eral statutes applicable to unemployment
compensation.

(1) Borrowed monies, including
monies borrowed from a 401(K) or other
pension account, even if such borrowed
money may create a taxable event, shall not
be deemed remuneration or wages such as

to disqualify the individual from unemploy-
ment benefits.

(2) 26 US. C. Section
3306(b)(13) of the Internal Revenue Code
excludes from the definition of wages “any
payment made, or benefit furnished, to or
for the benefit of an employee if at the time
of such payment or such furnishing it is rea-
sonable to believe that the employee will be
able to exclude such payment or benefit
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from income under section 127 or 129.”
Under 26 U.S.C. Section 127 of the Internal

Revenue Code. employer-paid education
expenses are excludable from the gross
income of and wages of an employee if pro-
vided under an educational assistance plan.
This exclusion applies to both graduate and
undergraduate courses and is effective with

respect to courses beginning after
December 31, 2001.

[11.3.100.7 NMAC — N, 01-01-2003]

11.3.100.102 SERVICES PER-
FORMED FOR A "SCHOOL": The term
"school" as used in NMSA 1978 Section
51-1-42F(11)(1) means a public or private,
nonprofit educational institution, except an
institution of higher education as defined in
NMSA 1978 Section 51-1-42F(11)(0):

A. In which participants,
trainees, or students are offered an organ-
ized course of study or training designed to
transfer to them knowledge, skills, informa-
tion, doctrines, attitudes or abilities from,
by, or under the guidance of an instructor or
teacher; and

B. In which the courses of
study or training which it offers may be aca-
demic, technical, trade or preparation for
gainful employment in a recognized occu-
pation; and

C. Which is approved,
licensed or permitted to operate as a school
by the [Stete—Depertment—ef—Edueation|
New Mexico department of education or
other government agency that is authorized
within the state to approve, license or per-
mit the operation of a school.

[7-15-98; 11.3.100.102 NMAC — Rn, 11
NMAC 3.100.102, 01-01-2003]

11.3.100.103
ING:

APPROVED TRAIN-

A. Any claimant may
request to receive benefits while attending
school for training purposes. The claimant
shall make a written application on a form
prescribed by the department. The applica-
tion shall include the following informa-
tion:

(1) The claimant's work history
for the prior two-year period, and a brief
description of duties

(2) The reason for the claimant's
unemployment;

(3) The proposed course of train-
ing, including a written description of the
course of instruction;

(4) The establishment where the
claimant will receive training, and

(5) The type of jobs for which the
claimant will qualify upon completion of
training.

;.. F. ]. . . :

" . e
sueeessor—the—TradeAet-of+974-or-its—ste-
eessor-or-any-othertew] Training under any

program as provided by federal or state law
required for approval as a condition for cer-

tification  of the  Unemployment
Compensation Law by the United States
Secretary of Labor, shall constitute
approved training for purposes of this regu-
lation and the provisions of NMSA 1978
Section 51-1-5E.

C. Other than those train-
ing programs identified in Subsection B of
11.3.100.103 NMAC [ef—this—resuation],
the department will only approve applica-
tions for training in vocational or technical
schools or classes which have been
approved by [State—Depeartirent—of

Eduestionr] the New Mexico department of
education or a similar department of anoth-

er state. The department will not approve:

(1) applications for programs of
instruction offered at community colleges,
colleges or universities which are primarily
intended to lead toward a baccalaureate or
higher degree or that have as their purpose
the preparation of participants for employ-
ment in occupations requiring a baccalaure-
ate or higher degree from institutions of
higher education, or

(2) programs of instruction as a
regular full-time student, intended to lead
toward a secondary diploma.

D. The department will, in
addition to Subsection C of 11.3.100.103
NMAC [ef—this—+regwlation], only approve
training programs under the following con-
ditions:

(1) Prospects for continuing
employment in the labor market area in
which the individual resides or is seeking
work and for which the individual is
presently suited by training and/or experi-
ence are minimal based upon current labor
market information and are not likely to
improve in the foreseeable future, making a
change in occupation necessary for reem-
ployment. Work for which the individual is
presently suited by training or experience
means "suitable work" as defined in NMSA
1978 Section 51-1-7C.

(2) The claimant must have the
required qualifications or aptitudes to suc-
cessfully complete the training program.

(3) The training program must
relate to an occupation or skill for which
there are, or are expected to be in the imme-
diate future, reasonable employment oppor-
tunities in the labor market area where the
individual resides or intends to seek work.

(4) The training program must be
attainable within fifty-two training weeks,
and must result in a training certificate. In
addition, there must be a reasonable assur-
ance of successful completion of training

should the individual's unemployment
insurance compensation benefits exhaust
prior to completion of the training course

(5) The claimant's application for
approval of training, as described
Subsection A of 11.3.100.103 NMAC [ef
thisregtlatior], was submitted and received
at one of the [teber—serwiee] workforce
development centers of the New Mexico
department of labor or equivalent office in
another state, prior to the commencement of
the training.

E. A claimant whose
application for training has been approved
shall not be required to make an active
search for work during participation in the
training program and when between succes-
sive terms where the break from school is
four weeks or less provided that the
claimant submits bi-weekly written verifi-
cation to the department from the training
institution attesting to his attendance and
satisfactory progress. Satisfactory progress
means that the claimant is passing all of the
classes with grades sufficient to qualify for
graduation, licensing or certification as
appropriate. Benefits shall not be paid for
any week in which the claimant fails to
timely submit a written verification.

F. At the time a course of
training is approved, the department shall
notify the training institution of the
claimant's status. The notification shall
direct the training institution to promptly
notify the department in writing if the
claimant's attendance or progress becomes
unsatisfactory. Unsatisfactory progress
means any indication of failure to obtain a
passing grade, such as uncompleted work,
unsatisfactory test scores or mid-term
reports.

G A claimant enrolled in
an approved training program shall prompt-
ly notify the department in writing if he dis-
continues regular attendance of the training
program or receives notice of unsatisfactory
progress from the training institution.
Unsatisfactory progress means any indica-
tion of failure to obtain a passing grade,
such as uncompleted work, unsatisfactory
test scores or mid-term reports.

H. Department approval
for training shall automatically end if the
claimant discontinues school attendance,
drops or changes any classes or fails to
maintain satisfactory progress.

L. A claimant enrolled in
an approved training program shall have his
weekly benefit amount reduced by the
amount of any subsistence allowance
received on account of participation in
training. A subsistence allowance is a direct
or indirect payment to the claimant which is
made or usable for routine living expenses
not directly associated with participation in
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training, such as room, board, utilities or
general transportation. It does not include
reimbursements for any of the direct costs
of training such as tuition, books, supplies,
tools, transportation to training or the cost
of child care during time spent in training. A
lump sum payment of a subsistence
allowance shall be prorated for the applica-
ble training period.

[7-15-98; 11.3.100.103 NMAC — Rn & A,
11 NMAC 3.100.103, 01-01-2003]

11.3.100.104 FILING DATE: Any
report, response or other document required
to be filed by the Unemployment
Compensation Law or these [reselations]
rules, and any appeal, notice or other plead-
ing required to be filed with the [éiwisten]
department shall be deemed filed on the
date it is received by the [é#wister] depart-
ment or, if mailed, as of the date of the post-
mark on the envelope. Ifit is postmarked at
or prior to the deadline, it will be deemed
filed timely if received by the department
within a reasonable period of time. Unless
otherwise specified in the Law or [regtde-
#ens] rules, any such report, response doc-
ument or appeal that is mailed but has no
postmark date shall be considered timely if,
on the basis of customary mail practice and
the actual date of delivery, it may be pre-
sumed to have been mailed within the spec-
ified time period. If the final day for a
report, response document or appeal falls on
a date when the [divisten] department
offices are closed, receipt on the first busi-
ness day thereafter shall be considered time-
ly.

[7-15-98; 11.3.100.104 NMAC — Rn & A,
11 NMAC 3.100.104, 01-01-2003]

11.3.100.105 VALUATION OF
REMUNERATION IN KIND:
A. If an individual

receives any part of his wages in a medium
other than cash, the reasonable cash value
of such remuneration other than cash shall
be deemed for all purposes of the
Unemployment Compensation Law to be
either:

(1) The amount which is agreed
upon between the employing unit and such
individual if the terms of the agreement are
reported to the [éivisien] department and
the [éiwister] department agrees that such
agreed amount or value is reasonable; or

(2) The cash value as shown to
the satisfaction of the [éivisien] department.

B. If the [eiwiston] depart-
ment determines that the amount agreed is
unreasonable, or if the employing unit and
the individual fail to agree upon an amount,
or if the employing unit fails to report the
terms of an agreement to the [eiwistesn]
department and fails to show the cash value

of such [#ereash] non-cash remuneration
prior to the due date of contributions or pay-
ment in lieu of contributions with respect to
such wages, the [divistor] department shall
fix an amount or value after considering all
available information or evidence; and such
amount fixed by the [éivister] department
shall be deemed for all purposes of the
Unemployment Compensation Law to be
the cash value of such wages received in
any medium other than cash.

[7-15-98; 11.3.100.105 NMAC — Rn & A,
11 NMAC 3.100.105, 01-01-2003]

11.3.100.106 AFFIRMATIONS
UNDER PENALTY OF PERJURY:
A. All _information and

statements required of an individual by the

department in furtherance of the depart-
ment’s duties are deemed material.

B. All submissions to the

department of information and statements
are deemed made as an affirmation or oath

under penalty of perjury pursuant to NMSA
1978 14-13-2 and 30-25-1.

C. All signatures or affir-
mations requests on department forms
whether paper. electronic or voice submis-
sion shall carry the warning in substantially
the following format: “I solemnly, sincere-
ly and truly declare and affirm that the state-
ments made herein and the information sup-
plied by me are true and correct, with no
material omissions, and I do so under the

pains and penalties of perjury.”
[11.3.100.106 NMAC — N, 01-01-2003]

social security numbers as a means of veri-
fying identity and eligibility for benefits
under the Unemployment Compensation
Law. The department may verify all infor-
mation submitted with that in the possession

of other state and federal agencies.
A An employer or

employing unit’s failure or refusal to pro-

vide the required numbers will result in
enforcement action.

B. A claimant’s failure or

refusal to provide the required numbers will
result in a denial of benefits.

C. The provision of a false
identification number or a false social num-

ber could result in criminal liability.
[11.3.100.108 NMAC — N, 01-01-2003]

11.3.100.109 AVAILABILITY AND
CONFIDENTIALITY OF DEPART-
MENT RECORDS:

A Reconciliation of

Public Records Act. NMSA 1978 Section
14-2-1 through 14-2-12 and the confiden-
tiality provisions of NMSA 1978 Section
51-1-32: NMSA 1978 Section 14-2-6(E).
defines “public records” as “all documents,
papers, letters. books. maps. tapes. photo-
graphs, recordings and other materials,
regardless of physical form or characteris-
tics, that are used. created, received main-
tained or held by or on behalf of any public
body and relate to public business, whether
or not the records are required by law to be
created or maintained.” The Public Records
Act permits the inspection of public records

of this state “except as otherwise provided
by law.” NMSA 1978 Section 14-2-1(8).

11.3.100.107 DE MINIMIS
AMOUNTS:
A. Amounts owed by the

department to individuals or entities which
amounts are equal to or less than the com-
bined total amount of $5.00 in any quarter
shall be retained on the department’s books
as a credit to that individual, entity or
account, but no check or payment shall be
issued absence a specific request by the

party to whom the credit is due.
B. Amounts which are

equal to or less than the combined total
amount of $20.00 owed by individuals or
entities to the department will not be billed
or invoiced or liens issued. but the amounts
due shall be retained on the department’s
books as a debit owing by that individual,

entity or account.
[11.3.100.107 NMAC — N, 01-01-2003]

11.3.100.108 YERIFICATION OF
INFORMATION SUBMITTED; TAX
IDENTIDICATION AND SOCIAL
SECURITY NUMBER REQUIRED:
The department requires employers and

employing units and claimants to provide
their federal tax identification numbers or

NMSA 1978 Section 51-1-32 requires that
“information obtained from any employing
unit or individual pursuant to the adminis-
tration of the Unemployment Compensation
Law and determinations as to the benefit
rights of any individual are confidential and
shall not be open to inspection in any man-
ner revealing the individual’s or employing
unit’s identity except that such information
may be made available to those designated
persons and agencies, and for the purposes
specified in regulations issued by the secre-
tary.”

B. Consistent with the pro-
visions of NMSA 1978 Section 51-1-32,
department files and records, including but
not limited to investigation reports, state-
ments, memoranda, correspondence or
other data, regardless of the media on which
stored. pertaining to matters under consider-
ation or scheduled for hearing, other depart-
mental proceeding or judicial appeal shall
be available for inspection and copying, at
any reasonable time by the employing unit
or individual who is a party to any proceed-
ing before the department.

C. The contents of depart-
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ment files and records shall not be released

to any person except the employing unit or
the individual to whom the file or record
pertains or that employing unit or individ-
ual’s authorized representative, and then,
only upon a signed, written release, court
order, grand jury subpoena or search war-
rant. Except in instances of court orders,
grand jury subpoenas and search warrants,
if more than one party, such as an employer
and an employee, are named in the file or
record sought, both parties must consent to
the release of'the file or record if'it is sought
for any purpose other than a proceeding
before the department.

D. With the consent and
approval of the secretary, upon advice of the
department’s general counsel, the contents
of the departments files and records may be
released to law enforcement agencies for
the purpose of criminal investigations and

child support proceedings.
E. From time to time, the

department may enter into agreements to
exchange information with other govern-
ment agencies and with non-government
providers of public assistance, which agree-

ments may provide for the exchange of
information otherwise confidential under

NMSA 1978 Section 51-1-32. The con-
veyance of this information is for the pur-
pose of obtaining information necessary for
the department to provide services to its
customers or so that other agencies can pro-
vide public assistance benefits to the indi-
viduals about whom the information per-
tains. In such instances, every reasonable
effort shall be made to maintain the confi-
dentiality of the information exchanged.

F Unless otherwise pro-
vided by statute or a written agreement pro-
vided in Subsection E of 11.3.100.108, the
department shall charge the indicated fees
for copies of department files and records
on the following media:

(1) Audio tape, $3.00 per tape;

(2) Video tape, $5.00 per tape;
3) Flo disc, $1.00 per disc;

(4) CD or DVD disc, $5.00 per

disc;

(5) Printed paper copies, $1.00 of
first page of file or request; 50 cents per
page thereafter up to 100 copies; 25 cents
all copies thereafter within the same file or
request;

(6) Staff research time, $20.00 per
hour for all time in excess of one hour spent
in locating or reviewing a file prior to copy-

ing;

(7) Employment or income verifi-
cation, whether or not copies are requested,
$6.00; and

(8) Any format not listed above
shall be charged at a reasonable rate for the
equipment, staff and other resources used to

provide the copies.
[11.3.100.109 NMAC — N, 01-01-2003]

mercial purposes so long as not subject to
another's copyright. Any such duplication

11.3.100.110 WEBSITE:

A. For the convenience of
the department, its employees. its customers
and the general public, the department oper-
ates and maintains one or more websites to
provide a portal to services offered by the
department. The website contains original
material pages and material developed by
the department as well as commercially pre-

pared software systems acquired to provide
access to services that support the

or dissemination must be accompanied by a
citation acknowledging the department as
the source of the information and the
department’s copyright and trademark
notices.

(6) May not be used for commer-
cial purposes of any kind without the writ-
ten permission of a division director or
higher officer of the department except that
employment listings may be used by indi-
vidual website users for obtaining employ-
ment.

Workforce Investment Act and the

Department’s _mission. The department
website also features links to the websites of
other providers who also offer services that
are related or complementary to the servic-
es offered by the department.

B. Binding Agreement:
Use of the department’s website constitutes
acceptance as a contract of the published
terms and conditions as provided in this rule

and as published on the website from time
to time.

C. General  Disclaimer:

The department shall attempt to ensure that
the information on the website is accurate
by continuously updating the information.

The department does not warrant or guaran-
tee that the information is free from error.

The website is a work in progress, under
constant development in order to better
serve the website users. The department
accepts no liability for any loss or damage,
direct, indirect, consequential or otherwise,
incurred in the reliance on the material
information or programs provided on the
website.

D. Public __ Information:
Information on the website is public infor-

mation pursuant to the Public Records Act.
NMSA 1978 Section 14-2-1 through 14-2-

E Copyright Notice: All
copyrightable text, graphics, design, selec-
tion and arrangement of information is pro-
tected by copyright (2000, New Mexico
Department of Labor) and the department’s
trademark, NMWORKS ™,

G Trademark Notice:
NMWORKS ™ js a trademark of the
department, which identifies the depart-
ment, and in conjunction with the goodwill
of the department, its reputation. The
department trademark NMWORKS ™ jg
the subjects of pending applications and
may not be used without credit given by use
of the proper mark. The trademark includes
the word NMWORKS™ and the related
logo. The trademarked name and logo may
not be used without prior express written

H. Third Party Links: The
department website provides links to third
party websites and vice versa as a courtesy
and convenience to the department’s web-
site users. The department is not responsi-
ble for the content or condition of third
party websites. The department has no
responsibility or liability to users for the
content or accuracy of websites linked from
this page or websites that provide a link to
this page. The department does not endorse

12.

E. Property of the depart-
ment: All the material, information or pro-
grams on the department website are the
property of the department unless otherwise
specified. The material, information or pro-
grams on the department website:

(1) Are provided as a public serv-
ice for informational and educational pur-
poses only.

(2) Are not intended as legal
advice of any kind.

(3) May be used only for the pur-
pose of gaining general information or for
nonprofit purposes.

(4) May be copied or distributed

only if credit is attributed to the department
by using the proper trade mark

the views, products or services of third
party websites.  The department has no
responsibility for the privacy practices or
internal content of linked sites. The provi-
sion of a link provides no assurance that the
linked site has a privacy policy similar to
the department’s privacy policy.

L Privacy: The depart-
ment is committed to maintaining the priva-
cy of the personal information of those per-
sons who access and use the department’s
website. The department is committed to
maintaining_the security of its computer

system.

(1) Monitoring: The department’s
computer system including the website is
monitored to ensure proper operation, to
verify the functioning of applicable security

NMWORKS ™,

(5) Is for public use and may be
duplicated and disseminated for non-com-

features and for similar purposes.
(2) Personally identifiable infor-
For the purpose of the website,

mation:
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“personally identifiable information” means
information collected on-line that could

serve to identify an individual, including,
but not limited to:

(a) First and last name;

(b) Physical address;

(c) E-mail address;

(d) Telephone number;

(e) Social security number;

(f) Tax identification number;

(g) Credit card information;

(h) Bank account information;

(i) Any combination of informa-
tion that could be used to determine identi-
ty.

(3) Except where specified, web-
site users need not provide personally iden-

tifiable information to visit the department
website or download information from the

website.

4) An ersonally identifiable
information provided to the department will
be used solely by the department, its agents,
contractor and employees, unless the infor-
mation is designated as a public record
under the Public Records Act.

(5) Unless the user chooses to
provide the information for a specific pur-
ose, personally identifiable information is

not collected and maintained by the depart-

ment.

(6) Personally identifiable infor-
mation may be required to qualify or deter-
mine eligibility for certain government
services.

(7) The department shall take rea-
sonable precaution to protect the confiden-
tiality of personally identifiable information
from loss, misuse, alteration or disclosure to

unauthorized persons.

8) Unless otherwise prohibited
by state or federal law or applicable rules
and regulations, an individual may access
and correct personally identifiable informa-
tion whether or not the access was created
by accident, unauthorized access or a
change in circumstances.

(9) E-mail or other forms of infor-
mation requests sent to the department web-
site may be saved and used to respond to the
request, to forward the request to the appro-
priate agency, communicate updates of
information or to provide the department’s
webmaster with valuable customer feed-
back to assist in improving the website.

(10) Despite all precautions, the
department does not guarantee or warrant
users of the website against hardware fail-
ure, unauthorized intrusion or other techni-
cal problems that might affect privacy and
confidentiality.

(11) To maintain the website
user’s privacy, the department requires the
use of a password before accessing any per-
sonal or account information. The depart-
ment shall provide methods for the assign-

ment of user names and passwords in a
manner customary in the industry from time
to time.

J. Trespass: The depart-
ment shall use all legally available means to
prevent, monitor and investigate any
attempt to deface, delete, modify or misap-
propriate the department’s website, server.
database, information system or other
department technology asset.

K. Finality: No informa-
tion provided to the department through this
electronic medium is final until the depart-
ment transmits a confirmation to the web-
site user.

L. Publication of and
Amendment to Website policy: A copy of
this rule shall be published on the website.
From time to time., the department may
heighten, but shall not decrease the privacy
policy without amendment of this rule.
[11.3.100.110 NMAC — N, 01-01-2003]

11.3.100.111 DIGITIZED
TURES: [RESERVED]
[11.3.100.111 NMAC — N, 01-01-2003]

SIGNA-

11.3.100.112 ELECTRONIC
TRANSACTIONS: Pursuant to the
Uniform FElectronic Transmission Act as
adopted by the state of New Mexico
NMSA 1978 Sections 14-16-1 to 14-16-19
(2001). the department has developed pro-
cedures for communications by electronic
means. Official communications with the
department shall contain all material cus-
tomarily found on  paper forms.
Additionally, electronic forms and records
used by the department shall clearly indi-
cate the purpose of the form. instructions
for completion and submission electronical-
ly. information on receiving assistance by
telephone or e-mail, require the submission
of a valid e-mail address, telephone number
or United States postal service address at
which the sender can be contacted regarding
the information submitted and the purpose
underlying the submission of the informa-
tion. A person choosing to communicate
with the department electronically bears the
responsibility of insuring that the informa-
tion submitted and the methods by which he
can be contacted are accurate. The use of a
person’s name, identifying information
username and password or PIN in electron-
ic_and other communications with the
department is deemed a signature for all
legal purposes. Persons using a means of
electronic communication shall be advised
that the submission of the information using
the identifier is deemed a binding signature.
[11.3.100.112 NMAC — N, 01-01-2003]

NEW MEXICO

DEPARTMENT OF LABOR
EMPLOYMENT SECURITY
DIVISION

This is an amendment to 11.3.200 NMAC,
Section 1, 3, 5, 6, 201 — 207. This rule was
also renumbered and reformatted from 11
NMAC 3.200 to comply with current
NMAC requirements.

PART 200 PROCEDURES AND
REQUIREMENTS REGARDING PRO-
MULGATION OF RULES AND REGU-
LATIONS

11.3.200.1 ISSUING AGENCY:
[ANM] New Mexico Department of Labor,
Employment Security Division,
[Bremplovmrent—insuranee—Burean.| P.O.
Box 1928, Albuquerque, NM 87103
[7-15-98; 11.3.200.1 NMAC — Rn & A, 11
NMAC 3.200.1, 01-01-2003]

11.3.200.3 STATUTORY
AUTHORITY: [SEcHONSSI11TO
HH-5—PNMSA—1978] NMSA 1978
Sections 51-1-1 to 51-1-59.

[7-15-98; 11.3.200.3 NMAC — Rn & A, 11

NMAC 3.200.3, 01-01-2003]

11.3.200.5 EFFECTIVE DATE:
July 15, 1998, unless a later date is cited at
the end of a section [erparagraph].
[7-15-98; 11.3.200.5 NMAC — Rn &A, 11
NMAC 3.200.5, 01-01-2003]

11.3.200.6 OBJECTIVE: To
explain the procedures and requirements
governing promulgation, adoption, amend-
ment and appeal of rules and regulations for
the New Mexico department of labor,
employment security division.

[7-15-98; 11.3.200.6 NMAC — Rn & A, 11
NMAC 3.200.6, 01-01-2003]

11.3.200.201 [PROCEDURESAND
REQUHREMENTSREGARBINGPRO-
MEBELGAHON—OF—REGHEEATIONS)
NOTICE REGARDING PROMULGA-
TION OF RULES:

A. [NOHEE:] Prior to the
adoption, amendment or repeal of any rule
or regulation, the secretary [er-his-desigree]
shall:

(1) Publish one notice of its pro-
posed action at least thirty days prior there-
to in the New Mexico Register [and—a—a

. | ciroutation_int
state]| and on the department’s website.

(2) Notify any person or group fil-
ing a written request, the request to be
renewed yearly, for notice of any proposed
action that may affect that person or group,
notification being by mail to the last known
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address of the person or group at least thir-
ty days prior to the proposed action.

B. The notice in [beth
Reareraphs2604-1-and2042-abeve]| contem-
plated by 11.3.200.201 NMAC shall give
the time and place of the proposed action,
describe the subject matter of the proposed
action and state the manner in which inter-
ested persons may present their views and
the method by which copies of the proposed
rule or regulation, proposed amendment or
repeal of an existing rule or regulation may
be obtained.

[7-15-98; 11.3.200.201 NMAC — Rn & A,
11 NMAC 3.200.201, 01-01-2003]

11.3.200.202 SUBMISSION BY
INTERESTED PERSONS: Prior to the
adoption, amendment or repeal of any rule
or regulation, the secretary [er-his-destenee]
shall conduct a public hearing and afford all
interested persons a reasonable opportunity
to submit data, views and arguments orally
or in writing concerning the proposed
action; however, if the secretary finds that
oral presentation is unnecessary or imprac-
ticable, he may require submission to be
made in writing.

[7-15-98; 11.3.200.202 NMAC — Rn & A,
11 NMAC 3.200.202, 01-01-2003]

11.3.200.203 CONSIDERATION
AND ADOPTION BY SECRETARY:
The secretary [er-his-destenee] shall consid-
er fully all written and oral submissions
respecting the proposed regulatory action.
All persons attending the public hearing
[endter] or making oral or written submis-
sions to be considered in connection with
the proposed action shall be given a copy of
the final rule or regulation upon filing.
[7-15-98; 11.3.200.203 NMAC — Rn & A,
11 NMAC 3.200.203, 01-01-2003]

11.3.200.204 EMERGENCY REG-
ULATIONS: If the secretary finds that
immediate adoption, amendment or suspen-
sion of a rule or regulation is necessary for
preservation of the public peace, safety or
general welfare, the secretary may dispense
with the requirements of notice and hearing
and adopt, amend or suspend a regulation as
an emergency. The secretary's findings and
a brief statement of the reasons for its find-
ings shall be incorporated in the emergency
rule or regulation, amendment or suspen-
sion. If an emergency rule or regulation,
amendment or suspension shall remain in
effect for longer than sixty days, notice as
required in 11.3.200.201 NMAC shall be
given within seven days after the emer-
gency action.

[7-15-98; 11.3.200.204 NMAC — Rn & A,
11 NMAC 3.200.204, 01-01-2003]

11.3.200.205 FILING AND

EFFECTIVE DATE: The secretary shall
file each rule or regulation, amendment or
repeal thereof in accordance with the State
Rules Act, and each rule or regulation,
amendment or repeal shall be effective as of
the date of filing or as otherwise provided in
the rules. The secretary shall publish in the
New Mexico Register, in full or in part, all
adopted rule or regulation, amendments or
repeals.

[7-15-98; 11.3.200.205 NMAC — Rn & A,
11 NMAC 3.200.205, 01-01-2003]

11.3.200.206 PETITIONS FOR
ADOPTION, AMENDMENT OR
REPEAL OF RULES AND REGULA-
TIONS:

A. Any interested person
may petition the secretary requesting the
promulgation, amendment or repeal of any
rule.

(1) Where the petition requests
the promulgation of a rule, the requested or
proposed rule must be set out in full. The
petition must also include all of the reasons
for the requested rule.

(2) Where the petition requests
the amendment or repeal of a rule presently
in effect, the rule or portion of a rule must
be set out as well as a suggested amended
form, if any. The petition must set out all of
the reasons for the requested amendment or
repeal of the rule.

B. All petitions shall be
considered by the secretary who may, in his
discretion, order a hearing for the further
consideration and discussion of the request-
ed promulgation, amendment, repeal or
modification of any rule.

C. Within sixty days after
submission of a petition, the secretary shall
either deny the petition in writing, stating
the reasons for the denial, or initiate rule
making proceedings in accordance with
Sections 11.3.200.201, 202 and 203
NMAC.

[7-15-98; 11.3.200.206 NMAC — Rn & A,
11 NMAC 3.200.206, 01-01-2003]

11.3.200.207 DECLARATORY
RULINGS: Any person may petition the
secretary for a declaratory ruling as to the
applicability of any provision of the
Unemployment Compensation Law or any
rule or regulation promulgated thereunder
to the petitioner whose interests, rights or
privileges will be significantly affected
thereby. The secretary shall consider the
petition and within a reasonable time shall:

A. Issue a declaratory rul-
ing; or

B. Notify the petitioner
that no declaratory ruling is to be issued; or

C. Set a reasonable time

and place for hearing argument upon the

matter and give reasonable notification to
the petitioner and any other person or per-
sons named as a party to the proceedings or
affected by the declaration, of the time and
place for such hearing and of the issue
involved.

(1) If a hearing is conducted, the
secretary shall, within a reasonable time,
issue a declaratory ruling or notify the peti-
tioner that no declaratory ruling is to be
issued.

(2) No declaratory ruling shall
prejudice the rights of persons not parties to
the proceeding.

D. Hearings on declaratory

rulings shall be conducted in the manner
provided in 11.3.500 NMAC.

[7-15-98; 11.3.200.207 NMAC — Rn & A,
11 NMAC 3.200.207, 01-01-2003]

NEW MEXICO

DEPARTMENT OF LABOR
EMPLOYMENT SECURITY
DIVISION

This is an amendment to 11.3.300 NMAC,
Sections 1, 3, 5, 6, 301 — 325. The rule was
also renumbered and reformatted from 11
NMAC 3.300 to comply with current
NMAC requirements.

11.3.300.1 ISSUING AGENCY:
[MNM] New Mexico Department of Labor,
Employment Security Division,
[Bremployment—insuranee—Burear|, P.O.
Box 1928 Albuquerque, NM 87103.
[7-15-98; 11.3.300.1 NMAC — Rn & A, 11
NMAC 3.300.1, 01-01-2003]

11.3.300.3 STATUTORY
AUTHORITY: NMSA 1978 Sections 51-
1-1 to [54+34-58] 51-1-59.

[7-15-98; 11.3.300.3 NMAC — Rn & A, 11
NMAC 3.300.3, 01-01-2003]

11.3.300.5 EFFECTIVE DATE:
July 15, 1998, unless a different date is cited
at the end of a section [erperesraph].
[5-15-97, 7-15-98; 11.3.300.5 NMAC — Rn
& A, 11 NMAC 3.300.5, 01-01-2003]

11.3.300.6 OBJECTIVE:
P , 00— . G e
the—snemployment—eompensation—law—ef
New-Mextee]. The purpose of this rule is to
provide clarification of the Unemployment
Compensation Law. This rule assists
claimants in better understanding how spe-
cific sections of the law are administered by
the department. The rule assists claimant to
better comply and better understand the
department’s procedures.
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[5-15-97, 7-15-98; 11.3.300.6 NMAC — Rn
& A, 11 NMAC 3.300.6, 01-01-2003]

11.3.300.301 FILING INITIAL,
ADDITIONAL AND REOPENED
CLAIMS:

A. As
11.3.300.301 NMAC:

(1) "Claimant" means an individ-
ual who has filed an initial claim, addition-
al claim or reopened claim for unemploy-
ment compensation benefits and this filing
is within a benefit year or other eligibility
period.

used in

(2) An "initial claim" means a
new claim [whieh—is-an-appheatior| appli-
cation submitted by the claimant to estab-
lish a benefit year and to obtain a determi-
nation of weekly and maximum benefit
amounts.

(3) An "additional claim" [is]
means a claim application which reactivates
a claim during an existing benefit year or
other eligibility period and certifies to a
period of employment other than
self-employment which occurred subse-
quent to the date of filing the last initial,
additional or reopened claim.

(4) A "reopened claim" [8] means
a claim application which reactivates a
claim during an existing benefit year or
other eligibility period and certifies to a
continuous period of unemployment for
which the claimant did not file timely con-
tinued claims and during which the claimant
either remained unemployed or had a period
of self-employment since last reporting on
this claim.

(5) “A transitional claim” means a
claim filed to request a determination of eli-
gibility and establishment of a new benefit
year having an effective date within a
seven-day period immediately following
the benefit year ending date and a week for

which compensation or waiting week credit
was claimed; i.e. continuous certification.

B. Unless otherwise pre-
scribed, any claimant wishing to claim ben-
efits shall [repertt-persen-to-ataber-serv
tee-eentess| register for work, file an initial,
additional, transitional or reopened claim
for benefits and provide the name and
address of his last employer. For purposes
of this section, "last employer" means:

(1) The most recent employer or
employing unit from which the claimant
separated for reasons other than lack of
work; or

(2) In the event of a separation for
lack of work, the employer or employing
unit from which the claimant separated for
reasons other than lack of work if the
claimant, subsequent to his [erhe¥] separa-
tion for reasons other than lack of work, has
not worked and earned wages in insured

work or bona fide employment other than
self-employment in an amount equal to or
exceeding five times the claimant's weekly
benefit amount.

C. The date of filing of
any initial, additional or reopened claim
shall be the Sunday of the week in which
filed. Upon a showing of good cause, any
initial claim or additional claim may be
back-dated to the Sunday of the week
immediately following the week in which
the claimant was separated, and any
reopened claim may be back-dated up to a
maximum of twenty-one days from the pre-
ceding Sunday of the date of the request for
back-dating. "Good cause," as used in this
section, exists when it is established that
factors or circumstances beyond the reason-
able control of the claimant caused the
delay in filing. All requests for back-dating
[shel—be—aecompanied—by—a—faet-finding
reportfrom-thetaberserviee-eenter] or post-

dating shall include a fact-finding report.
[7-15-98; 11.3.300.301 NMAC — Rn & A,

11 NMAC 3.300.301, 01-01-2003]

11.3.300.302 FILING CONTIN-
UED CLAIMS: [J-orderto-establish-and
et ehietbhitvforL ; : .

the-state—elatms—otheeinAdbuguergte:| In
order to establish and maintain eligiblity for
benefits or for waiting-period credit during
a_continuous period of unemployment a
claimant shall continue to report weekly as
directed and file continued claims for bene-
fits through the interactive voice response
(IVR) system. or through the Internet. The
assistant unemployment bureau chief for
claims may approve paper certification
where that person deems necessary to pro-

vide prompt, appropriate, accurate, efficient
service to a claimant.

[5-15-97; 11.3.300.302 NMAC — Rn & A,
11 NMAC 3.300.302, 01-01-2003]

11.3.300.303 TIMELY RESPONSE

TO REQUEST FOR INFORMATION:
A. [Any—respense—to—a

Any response to a request for additional
information from the department prior to
issuance of an initial determination must be
received by the department at the state
office claims within ten calendar days from
the date transmitted. The response may be
transmitted in writing, by facsimile, by elec-
tronic mail or by telephone to the state
office claims.

B. The ten calendar day
period shall begin to run on the first day
after the date the request was [meHed)] trans-
mitted to the claimant or to the employer. If
the tenth calendar day falls on a date when
the [divister] department offices are closed,
receipt on the first business day thereafter
shall be timely.

[7-15-98; 11.3.300.303 NMAC — Rn & A,
11 NMAC 3.300.303, 01-01-2003]

11.3.300.304 LATE FILING OF
CONTINUED CLAIMS:
A. [Fhe—division,—for—rea-

formr-] If the department finds good cause
for a claimant’s failure to timely file his
continued claim, the claimant may file a late
continued claim provided the certification is
filed not later than the thirteenth day fol-
lowing the last day of the week requiring
the certification.

B. [Cesrtifications—returned

. . i .
. TRy .
feerd . .

. E 'IE l l .3 : o] A
certification not processed due to a depart-
ment request for additional information
from the claimant shall be considered time-
ly if the requested information is received
by the state office claims no later than ten
calendar days after the request for addition-
al information is transmitted to the
claimant.
[7-15-98; 11.3.300.304 NMAC — Rn & A,
11 NMAC 3.300.304, 01-01-2003]

11.3.300.305 [EEAIMSANDREG-
BTFRAHONSFEORINDPADUALSIN
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tive-asreguested. |

[RESERVED]

[5-15-97; 11.3.300.305 NMAC - Rn, 11
NMAC 3.300.305, Repealed 01-01-2003]

11.3.300.306 CLAIM REGISTRA-
TION FORM: [Unless—etherwise—pre-
7 ’g. . . .
. ' Ervng
1 oreO3 . . f
',ligl' lllll'jil ;
Cor inad o ) : ]
Unless otherwise prescribed, claims for reg-
ular benefits shall be made on the claims
application form, Form ES-400, giving all
information required thereby. A claimant
shall also separately register for work with
the department within fourteen business
days. If the claimant fails to register, his
benefits may be temporarily withheld until
he registers, and, after a further review, may
be denied unless good cause for the failure

to register is shown.
[7-15-98; 11.3.300.306 NMAC — Rn & A,

11 NMAC 3.300.306, 01-01-2003]

11.3.300.307 WAITING PERIOD
CREDIT AND CONTINUED CLAIM
FORM: Unless otherwise prescribed, wait-
ing-period credit or continued claims for
benefits for unemployment shall be made
[er] through IVR, Internet, on paper or as
otherwise provided by the department from
time to time, providing the information is in

substantially the same form as that on the
certification form, Form ES-408, setting

forth that:

A. The claimant continues
his claim for benefits;

B. He is unemployed or
partially unemployed;

C. He registers for work;

D. Since he last registered

for work he has performed no services and
earned no wages, except as indicated,

E. He is able to work,
available for work and actively seeking
work; and

F. Such other information
as is required [thereby| by the department
from time to time.

[7-15-98; 11.3.300.307 NMAC — Rn & A,
11 NMAC 3.300.307, 01-01-2003]

11.3.300.308 SEPARATION
REPORTS AND EMPLOYER NOTICE
OF CLAIM:

A. NOTICE TO

EMPLOYER OF FILING OF CLAIM:
[ e ; L

fromremployment.| Whenever an individ-
ual files an initial claim for benefits or an
additional claim, the department shall
immediately transmit to his last known
employer, at the address of the employer as
registered with the department, if so regis-
tered, and, if not registered, to the address
provided by the claimant, a dated notice of
the filing of the claim. The employer shall
provide the department with full and com-
plete information in response to the inquiry.
The employer shall transmit a response
directly to state office claims within ten cal-

endar days from the date of the transmittal
of the notice of claim.

B. REQUEST FOR
ADDITIONAL INFORMATION: [Psierte

issuanee—of—a—determination—prrsuent—to

mination-or-deetstonofsuehelaim.] Prior

to issuance of a determination pursuant to
Subsection C of 11.3.300.308 NMAC, the
department may request additional informa-
tion from the employer, the claimant or wit-
nesses by telephone, fax, electronic mail or
other written report relative to the separa-
tion of the claimant from employment.

Information obtained by telephone shall be
fully documented by the department’s rep-
resentative, and may be used as evidence in

any determination or decision of such
claim.

C. INITIAL DETERMI-
NATION: When a [separatior] non-mone-
tary issue is not raised in an application for
unemployment compensation benefits and
[er] the employer's response is not received
by the [Stete—Claims—Offee] state office
claims within ten calendar days after the
[metine] transmission of the notice of
claim, a determination shall be [deemed—te
be] made based upon the information on the
application. [aré] Payment of benefits may
be commenced without further notice.

(1) The ten-day period shall begin
to run on the day after the notice of claim
was [matted] transmitted as indicated on the
application [by-the-(elaims—takery. If the
tenth calendar day shall fall on the weekend
or on a holiday, the reply shall be timely if
received at the [State—Clatms—Offiee] state
office claims on the following [we#k] busi-
ness day.

(2) [Feture—en—the—part—eif—the

ehersed:] The employer’s failure to trans-
mit a substantive response to the notice of
claim within the ten-day period shall be an
irrevocable waiver of the employer’s right
to be heard before a determination is made

and benefits charged to the employer’s
account as a result of the determination
shall remain charged, unless reversed on
appeal upon a showing of good cause. Ifthe
claimant is subsequently disqualified from
the receipt of benefits. the employer will
remain liable for any benefit charges
incurred to date of disqualification in the
absence of a showing of good cause by the
employer.

(3) [When—en—employer—eontests

to—the—elatmant:] After the ten-day period

has passed, the department shall immediate-
ly transmit to the parties the determination
and the reason for it, and shall advise the
parties of the right to appeal that determina-
tion pursuant to these rules.

(4) [When—a—separation—isste—is
. e L e
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; . I
elat-] When a separation issue is timely
raised, a determination shall be transmitted
only after a department representative has

adjudicated the claim.
D. REDETERMINA -

TION: A redetermination of a non-mone-

tary determination shall be made only by
the department employee who made the ini-
tial determination. A redetermination may
be issued only if all the following criteria

are met:

(1) The adjudicator perceives the
need for reconsideration either as a result of
a protest by an interested party or on the
adjudicator’s own initiative due to new or
additional information received. Examples
of the type of errors which may prompt a
redetermination are misapplication or mis-
interpretation of the law, mathematical mis-
calculation; an additional fact not available
to the adjudicator at the time of the determi-
nation excluding those facts the employer
and claimant had the opportunity to provide
prior to the initial determination, a mailing
of a notice to the wrong employer or
address, an ES-442 discrepancy. a key
punch or coding error. A ‘“late protest”
mean an untimely protest that is accepted
based on good cause for the untimely pres-
entation of the protest.

(2) All evidence and records must
be re-examined.

(3) A written redetermination
notice is issued to the claimant and any
other interested party, and is documented in
the department records.

(4) A redetermination can be
issued no later than the twentieth calendar
day from the original determination date or
twenty days from the date of the first pay-
ment deriving from the original determina-
tion, whichever event occurs latest. The
date of the first payment is deemed the orig-
inal determination date when a late protest
is received within twenty days of the first
payment.

(5) All determinations must be
approved by the assistant unemployment
bureau chief for claims except in instances
where the determination where payment has
been made. In the event that the first pay-
ment date is deemed the original determina-
tion date, the adjudicator may issue a rede-
termination without the prior approval of
the assistant unemployment bureau chief
for claims, provided that the ES-442 was
received with the statutory time limits and
within less than twenty calendar days from
the date of the first payment.

(6) If the claimant has begun col-
lecting benefits and. as a result of redeter-
mination, will be denied benefits, the

claimant shall be advised of this fact prior to
issuance of the redetermination.

E. STOPPING PAY-
MENT DUE TO ADMINISTRATIVE
ERROR: Once an initial determination is
made pursuant to this section and payment
of benefits is begun, payments shall not be
stopped without prior notice and an oppor-
tunity to be heard pursuant to Subsection A
of 11.3.300.308 NMAC. When payments
are made as a result of administrative error
by the department and are clearly not
authorized by law, rule or regulation or any
determination made pursuant to Subsection
C of 11.3.300.308 NMAC, [ef—this
Regwlation]| such payment shall not be
deemed to have been made pursuant to a
determination of eligibility, and the depart-
ment may stop such payments without prior
notice and without an opportunity to be
heard. For purpose of this section, "admin-
istrative error" refers solely to payments
made as a result of handling or processing
errors, mistakes or omissions by the depart-
ment which are unrelated to or are inconsis-
tent with specific eligibility determinations
made in accordance with Subsection C of
11.3.300.308 NMAC of this [Regwlation]
rule.

F. EMPLOYER'S
NOTICE OF A LABOR DISPUTE: When
there is a strike, lock-out or other labor dis-
pute, the employer shall file with the depart-
ment after the commencement of such
activity, and upon the demand of the depart-
ment, a report of the existence and nature of
the labor dispute, and the number of persons
affected; and shall promptly provide the
names, social security numbers and work
classifications of all individuals unem-
ployed due to the labor dispute, and whether
and in what manner each [ef-said—ndivide
ads] individual is participating in the dispute
or has a direct interest in the outcome.

G TERMINATION OF
CONTINUED CLAIMS: Payment of con-
tinued benefits to any person who has been
determined eligible to receive benefits on an
initial claim in accordance with
11.3.300.308 NMAC shall not thereafter be
terminated without notice and an opportuni-
ty for a fact-finding interview.

[—A—elaimant—in—a-eontinted
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ASSISTA-]
[7-15-98; 11.3.300.308 NMAC — Rn & A,
11 NMAC 3.300.308, 01-01-2003]

11.3.300.309 BENEFITS FOR
PARTIAL UNEMPLOYMENT:
A. PARTIALLY UNEM-

PLOYED INDIVIDUAL: An individual is
partially unemployed in any week in which
his usual full-time employment is reduced
to less than the normal full-time hours cus-
tomarily scheduled and prevailing in the
establishment in which he is employed, and
his wages fall below his weekly benefit
amount, due to the employer having less
than full-time work for him. For a partially
unemployed individual whose wages are
paid on a weekly basis, a week of partial
unemployment shall consist of his pay peri-
od week, a calendar week or some other
period designated by the [Cemmission]
department

B. NOTICE OF
REDUCED EMPLOYMENT: On the next
payday after any week for which an
employee's work has been reduced by the
employer to less than four full days or the
[egatvelent] standard 32 hours hours, his
employer shall notify him that he may file a
claim [et-the-nearest-employment-offiee] by

contacting the department for a week of par-
tial unemployment. This notice, and similar

notices required for weeks of reduced

employment thereafter, [mey—be—n—sueh

wrttten—form—as—the—employer—mey—seleet
; e I .

§ e insuificient |

shall be posted prominently in the place of

employment in a form as directed by the
department. The first notice and each subse-

quent notice should show the employee's
[etat] gross wages for the week in order to
establish what, if any, benefits may be due
him. On notice from the [Cewmission]
department, the employer shall furnish, as
may be directed, such other information as
may be necessary in any case to insure the
proper payment of benefits. If the employer
fails to notify the employee of his rights
under the law regarding reduced employ-
ment, the employee may file for benefits at
any time. Once the employee has received
notice from the employer, he be may denied
benefits if he has earned five times the
weekly benefit amount after notification.
[& PERIODFORREGES-
FRAHONAND—FEHING—OF—CEAIMS
EOR—PARFA—ENEMPEOYMENF—A
. .
5 e s f : yomproyme
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weelcefunemployment-oeeurred: |

[E]JC. EMPLOYER
RECORDS IN CONNECTION WITH
PARTIAL UNEMPLOYMENT: In addi-
tion to the requirements set forth in
11.3.400.401 NMAC, each employer shall
keep his payroll records in such form that it
would be possible from an inspection there-
of to determine for any employee who may
be eligible for partial benefits;

(1) wages earned by weeks as
described in Subsection A of 11.3.300.309
NMAC

(2) whether any week was in fact
a week of less than full-time work; and

(3) time lost, if any, by each such
worker due to his unavailability for work.
[7-15-98; 11.3.300.309 NMAC — Rn & A,
11 NMAC 3.300.309, 01-01-2003]

11.3.300.310 INTERSTATE
CLAIMS: This [regulation—shal—gevern

the—d#visten| section governs the depart-
ment in its administrative cooperation with

other states adopting a similar rule or regu-
lation for the payment of benefits to inter-
state claimants, any provision of any other
rule to the contrary notwithstanding.

A. DEFINITIONS: As
used in 11.3.300.310 NMAC, unless the
context clearly requires otherwise:

(1) “Agent state” means any state
in which an individual files a claim for ben-
efits from another state or states.

(2) “Benefits” means the compen-
sation payable to an individual with respect
to his unemployment, under the unemploy-
ment insurance law of any state.

(3) “Interstate benefit payment
plan” means the plan approved by the
Interstate Conference of Employment
Security Agencies as approved by the
United States Secretary of Labor under
which benefits shall be payable to unem-
ployed individuals absent from the state or
states in which benefit credits have been
accumulated.

(4) “Interstate claimant” means
an individual who claims benefits under the
unemployment insurance law of one or
more liable states through the facilities of an
agent state. The term "interstate claimant”
shall not include any individual who cus-
tomarily commutes from a residence in an
agent state to work in a liable state unless
the division finds that this exclusion would
create undue hardship on such claimants in
specified areas

(5) “Liable state” means any state
against which an individual files, through
another state, a claim for benefits.

(6) “State” [fneludes] means the
states of the United States of America, the
District of Columbia, the Commonwealth of
Puerto Rico and the Virgin Islands.

(7) “Week of unemployment”
[Hretades] means any week of unemploy-
ment as defined in the law of the liable state
from which benefits with respect to such
week are claimed.

B. REGISTRATION FOR
WORK:

(1) Each interstate claimant shall
be registered for work, through any public
employment office in the agent state when
and as required by the law, regulations,
rules, policies and procedures of the agent
state. [Sweh] The registration shall be
accepted as meeting the registration require-
ments of the liable state.

(2) Each agent state shall [eady]
report, to the liable state in question,
whether each interstate claimant meets the
registration requirements of the agent state.

C. BENEFIT RIGHTS OF
INTERSTATE CLAIMANTS:

(1) If a claimant files a claim
against any state, and it is determined by
such state that the claimant has available
benefit credits in such state, then claims
shall be filed only against such state as long
as benefit credits are available in that state.
Thereafter, the claimant may file claims

against any other state in which there are
available benefit credits.

(2) For purposes of this rule, ben-
efit credits shall be deemed to be unavail-
able whenever benefits have been exhaust-
ed, terminated, or postponed for an indefi-
nite period or for the entire period in which
benefits would otherwise be payable, or
whenever benefits are affected by the appli-
cation of a seasonal restriction.

D. CONTINUED
CLAIMS FOR BENEFITS:

(1) [SHeims—ferbenefits—or—wait

of-eenseeutive-elaims—ed:] Any claim for
benefits or for waiting-period credit shall be
filed by an interstate claimant on the IVR or
Internet in accordance with uniform proce-
dures developed pursuant to the Interstate
Benefit Payment Plan. The claim shall be
filed in accordance with the type of week in
use in the agent state. Any adjustments
required to fit the type of week used by the
liable state shall be made by the liable state
on the basis of consecutive claims filed.

(2) fFSHaimsshal-be-filedinaceor

. , .
) it €
- .. . Pros
meit| The claim shall be filed in accordance
with the agent state’s rules or regulations for
intrastate claims.

(a) With respect to claims for
weeks of unemployment in which an indi-
vidual [as] is not working for his regular
employer, the liable state shall, under cir-
cumstances which it considers good cause,
accept a continued claim filed up to one
week or one reporting period late. If a
claimant files more than [ene-repertingper-
od] two weeks late, an initial interstate
claim must be used to begin a claim series,
and no continued claim for a past period
shall be accepted.

(b) With respect to weeks of
unemployment during which an individual
is attached to his regular employer, the
liable state shall accept any claim which is
filed within the time limit applicable to such
claims under the law of the agent state.

E. DETERMINATIONS
OF CLAIMS:

(1) The agent state shall, in con-
nection with each claim filed by an inter-
state claimant, ascertain and report to the
liable state such facts relating to the
claimant's availability for work and eligibil-
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ity for benefits as are readily determinable
in and by the agent state.

(2) The agent state's responsibili-
ty and authority in connection with the
determination of interstate claims shall be
limited to investigation and reporting of rel-
evant facts. The agent state shall not refuse
to take an interstate claim.

F. APPELLATE PROCE-
DURES:

(1) The agent state shall afford all
reasonable cooperation in the taking of evi-
dence and the holding of hearings in con-
nection with appealed interstate benefit
claims.

(2) With respect to the time limits
imposed by the law of a liable state other
than New Mexico, upon the filing of an
appeal in connection with a disputed benefit
claim, whether or not the appeal is timely
shall be determined by the liable state by
reference to that state's law, regulations, [e¥]
rules, policies and procedures. In interstate
appeals in which New Mexico is the liable
state, whether or not the appeal is timely
shall be determined by reference to relevant
provisions of the New Mexico
Unemployment Compensation Act and cur-
rent [e¥vistonresations| department rules
applicable to intrastate appeals.

G EXTENSION OF
INTERSTATE BENEFIT PAYMENTS TO
INCLUDE CLAIMS TAKEN IN AND
FOR CANADA: This rule shall apply in all
its provisions to claims taken in and for
Canada.

[7-15-98; 11.3.300.310 NMAC — Rn & A,
11 NMAC 3.300.310, 01-01-2003]

11.3.300.311 COMBINED-WAGE
CLAIMS: This [reguiation—shal—govern
the—divisten| section governs the depart-
ment in its administrative cooperation with
other states subscribing to the Interstate
Arrangement Plan for Combining
Employment and Wages as approved by the
United States Secretary of Labor. All com-
bined-wage claims shall be subject to the
provisions of the Interstate Arrangement for
Combining Employment and Wages, the
Interstate Benefit Payment Plan, the regula-
tions and guidelines prescribed by the
United States Secretary of Labor, and the
applicable provisions of the Unemployment
Compensation Law and division regulations
which apply to claims for and payment of
regular unemployment compensation.

A. DEFINITIONS:  As
used in 11.3.300.311 NMAC,

(1) “Agent State” means any state
in which an individual files a claim for ben-
efits from another state or states.

(2) “Combined-Wage Claim”
means a claim filed under this arrangement
using wage credits from more than one

state.

(3) “Combined-Wage Claimant”
means a claimant who uses wages from
more than one state to establish monetary
entitlement to benefits and who has filed a
claim under this arrangement.

(4) “Paying State” means the state
against which the claimant is filing that
actually issues the benefit [eheelets)] check.

(5) ‘State” [inekades] means the
states of the United States of America, the
District of Columbia, the Commonwealth of
Puerto Rico and the Virgin Islands.

(6) “Transferring State” means a
state in which the combined-wage claimant
had covered employment and wages within
the base period of the paying state which
can be transferred to establish a claim.
Wages from more than one transferring
state can be used to establish a com-
bined-wage claim.

(7) “Employment and Wages”:

(a) [employment—refers—ito)]
“Employment” means all services which
are covered under the unemployment com-
pensation law of a state, whether expressed
in terms of weeks of work or otherwise.

(b) "Wages" [refers+e] means all
remuneration for such employment except
as otherwise defined more fully in the
statutes and clarified in these rules.

(8) “Base Period and Benefit
Year” means the base period and benefit
year applicable under the unemployment
compensation law of the paying state.

B. FILING OF CLAIMS:

(1) The general rule: An unem-
ployed individual who has covered employ-
ment and wages in more than one state has
the right to combine such wages and
employment in the base period of one state
if the combination will provide benefits for
which he could not otherwise qualify or will
increase the benefits for which he qualifies
in a single state. [Sweh—individual] The
claimant must file a combined-wage claim
if he is eligible to do so rather than claim
extended benefits. If he wishes, [ke] the
claimant has the right to reject a
combined-wage and file against a state in
which he is separately eligible or to cancel
the combined-wage claim and file no claim.

) Restrictions on
combined-wage claims:

(a) Any unemployed individual
who has covered employment in two or
more states may file a combined-wage
claim unless:

(1) he has established a
claim under any other state;

(ii) the benefit year has
not ended; and

(iii) there are still
unused benefit rights. A claimant will not
be considered to have unused benefit rights

on a prior claim if all benefits have been
exhausted or benefits have been denied by a
seasonal restriction or benefits have been
postponed for an indefinite period or for the
remainder of the benefit year.

(b) If an individual files a com-
bined-wage claim, all wages and employ-
ment in all states in which he worked during
the base period of the paying state must be
included except employment and wages
which are not transferable under the provi-
sions of Subsection C of 11.3.300.311
NMAC of this [regtlation] rule.

C. RESPONSIBILITIES
OF NEW MEXICO WHEN TRANSFER-
RING WAGES:

(1) Wages earned in New Mexico
in covered employment during the base
period of the combined wage claim filed by
a claimant will be promptly transferred to
the paying state.

(2) Wages earned in New Mexico
will not be transferred if the employment
and wages have been

(a) transferred to another paying
state and have not been returned unused, or
which have been previously used by New
Mexico as the basis for a monetary determi-
nation which establishes a benefit year, or

(b) cancelled or are otherwise
unavailable to the claimant as a result of a
monetary determination by New Mexico
prior to its receipt of the request for transfer,
if such determination has become final or is
the subject of a pending appeal. If the
appeal is finally decided in favor of the
combined-wage claimant, any employment
and wages deemed eligible for use as wages
in establishing monetary eligibility will be
transferred to the paying state.

D. NON-MONETARY
ELIGIBILITY DETERMINATION: When
a combined-wage claim is filed, the law and
eligibility requirements of the paying state
apply even if an issue has been previously
adjudicated by a transferring state.

E. CONDITIONS FOR
WITHDRAWAL OF A COMBINED
WAGE CLAIM: A combined-wage
claimant may withdraw his or her com-
bined-wage claim any time before the mon-
etary determination of the paying state
becomes final, provided that the
combined-wage claimant:

(1) repays in full any benefits paid
to him [e+hef], or

(2) authorizes the [statefs)] state
against which he [e+shke} will claim benefits
to withhold and forward to the former pay-
ing state a full repayment of benefits.

F. RECOVERY OF
PRIOR OVERPAYMENTS: If there is an
overpayment outstanding in the transferring
state, including New Mexico, and such
transferring state so requests, the overpay-
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ment shall be deducted from any benefits
the paying state would otherwise pay to the
combined-wage  claimant on  the
combined-wage claim except to the extent
prohibited by the law of the paying state.
The paying state shall transmit the amount
deducted to the transferring state or credit
the transferring state's required reimburse-
ment under the arrangement. This para-
graph shall apply to overpayments only if
the transferring state certifies to the paying
state that the determination of overpayment
was made within three years before the
combined-wage claim was filed and that
repayment is legally required and enforce-
able against the combined-wage claimant
under the law of the transferring state.

G NOTIFICATION AND
APPEALS:

(1) A combined-wage claimant
will receive a monetary determination
notice from the paying state once the wage
information from all states is received. The
claimant has the right to appeal any aspect
of his monetary entitlement. The appeal
may be against either the paying state or the
transferring state depending upon which
agency issued the determination which the
combined-wage claimant considers adverse
to his [erhet]| interest. If the transferring
state refused to transfer wages because the
wage credits were cancelled under a dis-
qualification or because the work was not
covered, the combined-wage claimant will
be sent an appealable determination by the
transferring state.

(2) Except as provided in
Subparagraph b of Paragraph 2 of
Subsection G of 11.3.300.311 NMAC [e+f
this-seetterr], where the claimant files his [e¥
her] combined-wage claim in the paying
state, any protest or appeal shall be in accor-
dance with the law of such state.

(a) Where the combined-wage
claimant files his [er-hef] combined-wage
claim in a state other than the paying state
or under the circumstances described in
Subparagraph b of Paragraph 2 of
Subsection G of 11.3.300.311 NMAC
below, any protest or appeal shall be in
accordance with the Interstate Benefit
Payment Plan.

(b) To the extent that any protest
or appeal involves a dispute as to the cover-
age of the employing unit or services in the
transferring state or otherwise involves the
amount of wages subject to transfer, the
protest or appeal shall be decided by the
transferring state in accordance with its law.
[7-15-98; 11.3.300.311 NMAC — Rn & A,
11 NMAC 3.300.311, 01-01-2003]

11.3.300.312 | A—REGHEAHON
PERTAININGTO| EXTENDED BENE-
FIT CLAIMS AND PAYMENT:

A. APPLICATION  OF

OTHER [REGUHEAHONS] RULES: The
pertinent provisions of the law and [reguta-
#ons| rules that apply to regular claimants
apply also to claimants for extended claims
insofar as such [regwations] rules pertain-
ing to regular claimants are not inconsistent
with the provisions of this [regwiatier] rule.

B. FILING CLAIMS:

[ '

Unless otherwise prescribed, an "exhaus-
tee" as defined in NMSA 1978 Section
51-1-48(H), may claim extended benefits
by contacting a customer service represen-
tative, registering for work and filing a
claim for extended benefits. The claim shall
become effective as of the Sunday of the
week in which filed, provided that the claim
may be back-dated to the Sunday of the
week immediately following the week
which exhausted benefit entitlement if the
failure to file is determined to be with good
cause.

C. CLAIM DETERMI-
NATION AND NOTICE: Upon receipt of a
claim for extended benefits the
[commission]| department will issue a
determination on [stehts] the right to
extended benefits and [delver—er—mail]
transmit a notice thereof to the claimant.
[Se+d] The determination may be appealed
in the manner prescribed for regular benefit
determination appeals.

D. CONTINUED
CLAIMS: Any individual, in order to claim
weekly-extended benefits, shall [meat—the

. | olai i l o
. by theC ..
tive-shatrepertinpersen] file the continued
claim as directed and when instructed by the

customer _service representative when
instructed to do so.

E. RELIEF FROM CER-
TAIN ELIGIBILITY REQUIREMENTS:
An individual who claims extended benefits
will not be required

(1) to be unemployed for a wait-
ing-period of one week, or

(2) to perform services in
employment as designated in NMSA 1978

Section 51-1-5(B), before extended benefits
are paid.

F. REQUIREMENT FOR
ADDITIONAL INITIAL CLAIMS: An
individual whose benefit year expires with-
in such an extended benefit period must file
an initial claim for regular benefits at the
end of his current benefit year and, if a new

benefit year is not established, at the begin-
ning of each calendar quarter during [seie

period—H-a—new—benefitrearis—not-estab-
kished,] the period to determine if he has
sufficient wage credits in covered employ-
ment to establish a new regular claim.
[7-15-98; 11.3.300.312 NMAC — Rn & A,
11 NMAC 3.300.312, 01-01-2003]

11.3.300.313 "WEEK" DEFINED:

A. WEEK OF UNEM-
PLOYMENT. Weeks of unemployment and
claims [¢herfore] therefore shall be on a cal-
endar week basis, except as prescribed in
the case of partial unemployment, or as the
[Commmission] department may direct other-
wise in any case where it appears some
other "week" may better secure the full pay-
ment of benefits when due.

B. CONDITIONS FOR
ESTABLISHMENT: The calendar week
within which an individual becomes unem-
ployed and in which he earns less than his
weekly benefit amount shall be credited as a

week of unemployment. [#—the—foHewins

aftersueh-weelk. |

C. “WEEK" IN MORE
THAN ONE BENEFIT YEAR: A week of
unemployment shall be deemed to be with-
in that benefit year which includes the
greater part of such week.

[B- WEEK—— OF
PARTFOTALENEMPEOY MENT——Jhe

" "
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eent—of—buttess—than—his—weeldy—benefit
apply—to—weelks—ef—part-total—unemploy-
ment}

[E]D. WEEK OF DISQUAL-
IFICATION: With respect to acts and peri-
ods of disqualification under NMSA 1978
Section 51-1-7, which occur or commence
before the commencement of any week of
unemployment as defined in this Section
and Subsection A of 11.3.300.309 NMAC,
"week" means the calendar week in which
the disqualifying act or event occurs.
[7-15-98; 11.3.300.313 NMAC — Rn & A,
11 NMAC 3.300.313, 01-01-2003]

11.3.300.314
CLAIMS:

A. NMSA 1978 Section
51-1-38(D) of the Unemployment
Compensation Law provides:
“Notwithstanding any other provision of the
Unemployment Compensation Law, includ-
ing the provisions of NMSA 1978 Section
51-1-8(1), if any individual claiming bene-
fits or waiting period credits shall, in con-
nection with such claim, make any false
statement or representation, in writing or
otherwise, knowing it to be false or shall
knowingly fail to disclose any material fact
in order to obtain or increase the amount of
a benefit payment, such claim shall not con-
stitute a valid claim for benefits in any
amount or for waiting period credits but
shall be void and of no effect for all purpos-
es. In addition to any other penalties pro-
vided herein, the entire amount of the bene-
fits obtained by means of such claim shall
be subject to recoupment by deduction from
the claimant's future benefits or it may be
recovered as provided for the collection of
past due contributions in accordance with
NMSA 1978 Section 51-1-36(B).” The
terms used in NMSA 1978 Section 51-1-
38(D) mean:

(1) “False” [A-staternent-orrepre-
sentation—ts—false-H—4s| means a statement
contrary to fact.

(2) “Knowingly” [A-staternent-of

¥ AR N f
l £ l by "
beheving—that-i—is—trae:] means the person

making the statement, at the time it was
made, knew the statement to be false or
should have known it to be false because he

had no reasonable basis for believing it to

be true.

(3) [A-eleimanticrowinshy-failsto
diselese—a—faet—ifhe—or—she] “Knowingly
fails to disclose any material fact” means
the claimant deliberately withholds infor-
mation which he [e#she] knows should be
disclosed to the [éivister] department.

(4) “Material fact” [A—faet—is

FRAUDULENT

smatertelHHseme—weay—] means the fact

affects the eventual outcome of a transac-
tion. A fact which, if known, would result in
a determination adverse to the claimant is a
material fact. A fact is not material if the
failure to disclose it or the intentional mis-
statement of it would not cause injury. A
fact which, if known, would not cause a
denial or reduction of benefits or disqualifi-
cation from receipt of benefits is not a mate-
rial fact.

(5) “With intent to obtain bene-
fits” [Fhis-statementrefersto-the-elaimants
L Ery-meemng e o
: : ; -] means the
claimant intended the statement to assist the
claimant to obtain benefits. In the absence
of facts to indicate otherwise, when con-
cealment of a material fact by willful mis-
statement or nondisclosure occurs in con-
nection with a claim for benefits, it is
assumed that the claimant's intent was to
obtain or increase the amount of a benefit
payment. When facts are established which
indicate a different intent, the conclusions
as to the claimant's intent shall be based on
consideration of all the facts and not merely
an assumption.

B. A claimant who inad-
vertently makes a mistake or omission or
who does not understand his [e+—her]
responsibility or the questions asked of him
[e+her], and, on the basis of information
previously given him [esthet] by the [eiv
ster] department, cannot reasonably be
expected to understand his [eshef] respon-
sibility shall not be subject to the provisions
of NMSA 1978 Section 51-1-38(D).

C. The [éiwisten] depart-
ment shall impose an administrative penalty
pursuant to NMSA 1978 Section
51-1-38(A) for each week that a claimant
knowingly makes a false statement or repre-
sentation or knowingly fails to disclose a
material fact to obtain or increase the
amount of a  benefit payment.
Administrative penalties shall be imposed
as follows:

(1) For each week of unreported
or underreported earnings, the claimant
shall forfeit all benefit rights for a period of
four weeks, up to a maximum of fifty-two
weeks;

(2) For each false statement on
separation, eligibility, refusal of work and
other issues, the claimant shall forfeit all
benefit rights for a period of four weeks, up
to a maximum of fifty-two weeks; and

(3) A claimant shall forfeit all
benefit rights for fifty-two weeks from the
date of the determination or the date he is
next determined entitled to benefits
whichever comes latest in any case where
he [er—she] fraudulently obtained or

increased benefits in two or more separate

[benefit-years| offenses.

inetude—the—filing—ofa—eivilaetion:] The
department shall demand immediate repay-
ment of any overpayment established pur-
suant to NMSA 1978 Section 51-1-38(D). A
warrant of levy and lien shall be filed in all
cases where the overpayment is not repaid
immediately. Recovery of the overpayment
may be by any means permitted by law.
Recovery of fraudulent overpayments may
include court awarded costs. The court
costs awarded by the court shall be added to
the overpayment and shall be collected in

the same manner as the underlying overpay-
ment.

E. Restitution of an
amount overpaid to a claimant due to fraud-
ulent misrepresentation or failure to dis-
close a material fact shall not preclude the
[divister] department from instituting crim-
inal proceedings against such claimant.
[7-15-98; 11.3.300.314 NMAC — Rn & A,
11 NMAC 3.300.314, 01-01-2003]

11.3.300.315 RETIREMENT
INCOME:
A. Each eligible individual

receiving a periodic retirement income
financed in whole or in part by a base peri-
od employer shall have his weekly benefit
amount reduced by the prorated amount of
the base period employer's contribution to
the periodic pension or retirement payment.
The maximum benefit amount payable shall
also be reduced to an amount not more than
twenty-six times the reduced weekly benefit
amount. For purposes of this section, peri-
odic retirement income is not deemed
“received”, if . under the time period
allowed by the Internal Revenue Code, 26
U.S.C. Section 3405 and related provisions,
that amount is placed in a non-taxable qual-

ifying retirement account.
B. An individual's month-

ly pension or retirement payment shall be
multiplied by 12, then divided by 52 to
determine the amount of pension or retire-
ment income attributed to a week.

C. A lump-sum pension or
retirement payment shall be considered a
periodic payment and the amount divided
by 52 and allocated on a weekly basis
beginning with the last week worked prior

to retirement. [(Rev—9/94)]
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[7-15-98; 11.3.300.315 NMAC — Rn & A,
11 NMAC 3.300.315, 01-01-2003]

11.3.300.316 [AVAHABHATFY-OF]
DETERMINATION OF ELIGIBILITY
FULL-TIME STUDENTS:

A. The availability of
full-time students, except for students in
approved training in accordance with
NMSA 1978 Section 51-1-5(E) and
11.3.100.103 NMAC, shall be determined
in accordance with the provisions of NMSA
1978 Section 51-1-5(H) and the provisions
of this [regutatior| section.

B. [General—Rute] The
General Requirement:  Any claimant
enrolled in an educational or training insti-
tution or program in a course of study pro-
viding instruction of twelve or more hours
per week, or the equivalent thereof, is
denied from receiving benefits or
waiting-period credit. The period of denial
shall begin with the first week of instruction
and shall include between terms that will
resume in four weeks or less unless the
claimant provides a written statement from
the education or training institution or pro-
gram that he has withdrawn from school or
that he has not registered for next school
term.

C. Full-Time Students To
Whom Denial Does Not Apply: Time spent
attending classes and doing homework are
restrictions on availability for full-time, per-
manent work which must be overcome to
establish eligibility for benefits. Any
claimant enrolled in an educational or train-
ing institution or program on a full-time
basis who can demonstrate by substantial
and compelling evidence that he is unequiv-
ocally attached to the labor force and avail-
able for full-time, permanent work for
which he is presently qualified without
regard to the hours spent in attending class-
es or doing homework will not be subject to
denial if all of the following requirements
are met:

(1) While working full-time and
attending school, he became unemployed
for reasons not attributable to the schooling
and the hours of school attendance have not
changed substantially since becoming
unemployed, or he began attending school
after becoming unemployed and no
rearrangement of his school hours would be
required to accommodate his normal and
customary working hours;

(2) For school terms commencing
after the filing of the unemployment claim,
the claimant [hes-sabmitted | is required to
submit to the department a student ques-
tionnaire, a schedule of classes and, if
required by the department, an authoriza-
tion for release of school records prior to the
commencement of each school term. For

school terms commencing prior to the filing
of the unemployment claim, a student ques-
tionnaire, a schedule of classes and an
authorization for the release of school
records shall be submitted [et-the-Eletbitity
State-Offiee] to_the state office claims no
later than ten calendar days after the date
the claim is filed. The information on the
student questionnaire and schedule of class-
es may be verified by the department prior
to issuance of a determination that the
claimant is available for full-time, perma-
nent work for the school term covered on
the student questionnaire notwithstanding
his status as a full-time student.

D. A determination of eli-
gibility made in accordance with
Subsection C of 11.3.300.316 NMAC of
this [regedation] rule shall apply only to the
semester or period covered on the student
questionnaire.

H3-3002308—MNMAE:] A claimant who
receives a determination pursuant to
Subsection C of 11.3.300.316 NMAC of
this rule shall promptly transmit to the
department any changes to class schedule
during the school term. If the claimant adds
or changes any classes his eligibility shall
be subject to redetermination pursuant to
Subsection C of 11.3.300.316 NMAC of
this rule and Subsection A of 11.3.300.308

NMAC.

F. Definitions: As used in
NMSA 1978 Section 51-1-5(H) and this
[reguation] rule:

(1) "Full-time student" means any
individual enrolled in twelve or more hours
of instruction per week or the equivalent
thereof;

(2) "Educational or training insti-
tution or program" means any primary
school, secondary school or institution of
higher education, public or private, which
offers instruction, either for a fee or without
charge, and which requires attendance at
classroom instruction to receive the instruc-
tion, and

(3) "Instruction" means all teach-
ing or opportunity for learning whether of a
vocational or academic nature.

[7-15-98; 11.3.300.316 NMAC — Rn & A,
11 NMAC 3.300.316, 01-01-2003]

11.3.300.317 WAGES IN LIEU OF
NOTICE, BACK PAY FOR LOSS OF
EMPLOYMENT, OR VACATION PAY
AND BENEFIT RIGHTS: Except for
payments through a court for time spent in
jury service, all remuneration for services
actually performed in any week for which

benefits are claimed [exeeptfor—payments
] I s o

tee,] including wages in lieu of notice, back
pay for loss of employment and vacation
pay and wages as defined in NMSA 1978
Section 51-1-42(T) for any period for which
the individual has a definite return-to-work
date are deductible in accordance with
NMSA 1978 Section 51-1-4(B)(2) from any
benefits otherwise payable to a claimant for
the week or weeks covered by such pay-
ments; a claimant who receives such pay-
ments cannot establish a waiting period
credit or receive benefits for the week or
weeks covered by such payments, if such
payments equal or exceed the individual's
weekly benefit amount. When a claimant
leaves work voluntarily without good cause
connected with work or is discharged for
misconduct connected with work or fails
without good cause to apply for or accept an
offer of suitable work and receives remu-
neration for services actually performed in
any week for which benefits are claimed,
wages in lieu of notice, back pay for loss of
employment or vacation pay for any period
for which the individual has a definite
return-to-work date covering a period of
time subsequent to the week in which the
separation from employment occurs or the
offer of suitable work was made, such pay-
ments cannot be used to meet the require-
ment of remuneration in employment equal
to or exceeding five times the weekly bene-
fit amount of the claim to restore eligibility
following a disqualification from benefits
under the provisions of NMSA 1978
Sections 51-1-7(A),51-1-7(B) or 51-1-7(C).
[7-15-98; 11.3.300.317 NMAC — Rn & A,
11 NMAC 3.300.317, 01-01-2003]

11.3.300.318 BENEFITS DUE
DECEASED PERSONS:
A. [Benefits—-due—and
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erenee:| If prior to his death, a claimant had
filed a weekly certification, for benefits

which were unpaid at the time of his death,
the benefits shall be paid to the deceased
claimant’s  court-appointed executor,

administrator or personal representative. If
the deceased claimant’s next of kin demon-

strates, to the secretary’s satisfaction. that
the court appointment of a fiduciary is
impractical or legally unnecessary, then the
benefits shall be paid to the next of kin. The
order of priority for such payment shall be:

(1) [serviving-spense]| one-half to
the surviving spouse, if residing with the
deceased claimant at the time of death, and
one-half to the natural parent or physical
custodian of any minor children or any
dependent disabled adult children of the
deceased claimant (if more than one, per
capita by children and not per stirpes):

(2) [ehidrer] if no minor chil-
dren and no dependent disabled adult chil-
dren of the deceased claimant, all to the sur-
viving spouse; if no surviving spouse, all

equally

(3) [perents] to the surviving

adult children; if no surviving adult chil-
dren. all equally

(4) [brothers—and—sisters] to the
surviving parents; if no surviving parents,
all equally

(5) [otherretatives] to the surviv-
ing brothers and sisters: if no surviving par-
ents, all

(6) to the deceased claimant’s

heirs at law as provided in the New Mexico
Probate Code, NMSA 1978 Sections 45-2-
101 through 45-2-114.

B. [Fhe—seeretarr—hower
efis-not-bound-to-folew-sueh-orderofpref-
erenee--the-same-shal-appearineguitable:]
The secretary is not bound to follow such
order of priority if to do so appears
inequitable. Whenever there is more than
one legal heir in any of the above classes,
payment may be made to any one of such
group as agent for the others upon submis-
sion of proper evidence of authority and
identification.

C. Application for pay-
ment of benefits must be made in writing
and on the prescribed form within six
months of the death of the decedent and
must be accompanied by a certified copy of
the death certificate. The application form
shall set forth that the individual died intes-
tate, that no [edministrater—er—exeettor]
executor, administrator or personal repre-
sentative has been appointed to administer
[satd] the deceased claimant’s estate, and
the relationship of the person to the
deceased. Any [werrent—or—warrants| out-
standing warrants representing benefits
claimed must accompany the application
for payment for re-issuance.

D. Unless, within the time
prescribed herein a claim is made for bene-
fits due a deceased claimant by one of the
parties herein authorized to make such
claim, any warrants issued directly to the
deceased claimant shall be canceled, and
any additional benefit payments due to the
deceased claimant for weeks of unemploy-
ment prior to his [exher] death shall be can-
celed, and all sums represented by benefits
payable to the deceased claimant prior to his
[ex—her] death shall remain a part of the
unemployment compensation fund.
[7-15-98; 11.3.300.318 NMAC — Rn & A,
11 NMAC 3.300.318, 01-01-2003]

11.3.300.319 STANDARDS FOR
WAGES ELIGIBLE TO PURGE BENE-
FIT DISQUALIFICATION; BONA
FIDE EMPLOYMENT: In determining
whether a claimant has earned wages to
requalify for benefits after imposition of a
disqualification under the provisions of
NMSA 1978 Section 51-1-7, the following
shall apply:

A. Wages required to
requalify will include both insured and non-
insured wages, but will not include earnings
from self-employment or earnings excluded
under the provisions of
11.3.300.317.NMAC.

B. The wages must have
been earned for work performed subsequent
to the effective date of the disqualification.

C. The proof required to
establish wages for requalification may
consist of check stubs or other payment
records, employer statement or W-2 form if
the W-2 establishes that the wages were
paid after the effective date of the disquali-
fication. When employers' quarterly wage
reports available in the division show the
contended wage items, the department may
accept the [reper(s}] report as proof of
wages. If necessary for a determination
under Subsection B of 11.3.300.319
[#bewe], the period during which the wages
were earned shall be established by other
proof.

D. Except for wages of
which the division has knowledge through
employers' quarterly wage reports, the bur-
den of establishing requalifying wages shall
rest on the claimant. The [é+wister] depart-
ment may, as it deems appropriate, assist the
claimant in the verification of wages which
the claimant states he or she has earned but
of which he or she has no proof or insuffi-
cient proof, by contacting the [empleyer(s)
ettherby—telephone—er—t—writirs| employ-
ers.

E. The wages must have
been earned in "bona fide" employment.
The basic test to determine whether
employment is "bona fide" to purge a dis-

qualification is whether the total facts lead
[reasenably—te—a—econelasion] a reasonable
person to conclude that the individual was
in good faith genuinely attached to the labor
market as opposed to bogus employment or
the performance of some inconsequential
service entirely unrelated to any valid job
search. An individual is not engaged in bona
fide employment when [#] the service is
performed for the purpose of purging a dis-
qualification. No fixed rule can govern
when employment is "bona fide," but the
following factors shall be considered by the
[é#wisier] department:

(1) Whether a valid, arms-length
employer-employee relationship exists; this
excludes self-employment and incidental
cash payments for services reportedly per-
formed for relatives and friends;

(2) Whether the work is of the
type of which the claimant would accept
referral on a full-time basis or for repeated
temporary durations;

(3) Whether the work bears any
relation to the claimant's main occupational
skills;

(4) Whether the work is of the
type that employers generally offer in the
job market;

(5) Whether the work is related to
the particular employer's normal activity
and customarily offered to the working pub-
lic by this employer;

(6) Whether the employer is reg-
istered for employment purposes with
appropriate taxing and licensing authorities;

(7) The nature of the work, con-
cerning hours to be worked, where the work
is performed, and rate of pay;

(8) Whether the employer can
produce payroll records to substantiate the
amount of payment and appropriate tax
withholding information;

(9) Whether the wages for the
employment were equivalent to the
claimant's wages in his or her usual occupa-
tion or last preceding employment; and

(10) The manner in which the
work was obtained, and the nature and
extent of the claimant's search for work.
[7-15-98; 11.3.300.319 NMAC — Rn & A,
11 NMAC 3.300.319, 01-01-2003]

11.3.300.320
REQUIREMENT:

WORK SEARCH
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Hling-en-tnitiel-additonah-orrenewalelesm | for job referral/placement.  Interstate | tion. the claimant will not be permiited to
for-benefits—Werk—seareh-requirementsare | claimants are not required to sign a work | file continued claims by telephone until the
Hed— 5 t . } search plan. issue is resolved.
deneertherefore—elaimantsshouldrepertte & WORK—SEARCH

[ . .y

A. WORK SEARCH
CONTACTS: [H-erdeste | To qualify for
continued benefits, an intrastate [elainants]
claimant must:

(1) Actively seek work by con-
tacting a minimum number of different
employers each week [asstated-on-the-work
searehplan| as directed by department rep-
resentatives. A claimant may contact the
same employer more than one time during a
given week, but it will be considered as
only one of the minimum number of con-
tacts required. [Slaimants] A claimant may
list the New Mexico Department of Labor
workforce development centers, [anelor]
the New Mexico State Personnel Office
(SPO), America’s Job Bank, Workforce
Investment Act (WIA) partners and similar
programs as approved from time to time by
the department as valid work search con-
tacts for each week of claim certification. [

Hthe-elatmeantisrequired-to-make-onbyone

aceeptable-method-of seeldnewored

(2) Seek work on days within the
week for which benefits are being claimed.
Claimants must seek work with a minimum
number of different employers each week
but it is not mandatory that they seek work
on different days of the week; or

(3) Be a member of a union with
a hiring hall and meet the union require-
ments for job [referrabplacement] referral
or placement. A union with a hiring hall is
one that actively seeks to place its members
in employment.

(4) In order to qualify for contin-
ued benefits, interstate, if New Mexico is
the liable state, claimants must:

(a) Seek work within the week for
which benefits are being claimed; and

(b) Actively seek work by con-
tacting a minimum of two different employ-
ers each week, or if a union member, active-
ly seek work by contacting the union as

(c) Claimants filing through the
interactive telephone system (IVR) or
Internet must keep a record of the name,
address and [#ef] telephone number or elec-
tronic mail address of each employer con-
tacted. This information must be provided
to department representatives upon request.
Failure to provide the required information
may delay benefits or result in a denial. The
claimant must provide adequate informa-
tion to allow verification of the contact. If
a denial is imposed, the effective period
may include weeks for which the claimant
has already been paid benefits. Such bene-
fits would constitute an overpayment which
would be recouped pursuant to NMSA 1978
Section 51-1-38.

(d) [SHeimants—filing—throush—the
. . tond ,

resetved:] A claimant filing through the
interactive telephone system or Internet
may be told his continued claim cannot be
processed further until he talks with a
department representative. If a department
representative is not available at the time of
the claimant’s initial telephone call, the
claimant must contact a department repre-
sentative at the telephone number given
within 5 work days in order to resolve the
potential issue. Failure to contact the
department representative as instructed may

B. WORK SEARCH
WARNING. Prior to the denial of benefits
a documented warning shall be transmitted
to the claimant whose work search is
deemed inadequate or invalid. One warning
shall be allowed for each type of infraction.
An infraction, which occurs in two different
weeks but on the same certification, will be
considered as one infraction. If the
claimant fails to meet a work search
requirement on a subsequent certification
following a prior documented warning, a
denial will be issued. An “infraction” is a
violation of the applicable rule.

C. WORK SEARCH
WAIVER. NMSA 1978 Section 51-1-
5(A)(3) requires that an unemployed indi-
vidual shall be eligible to receive benefits in
a particular week only if able and available
for work and actively seeking permanent
and substantially full-time work in accor-
dance with the terms, conditions, and hours
common in that occupation or business.
The secretary may waive this requirement
for individuals who are on temporary lay-
off status from their regular full-time
employment [w4tk] upon receipt of an
assurance from [thet] the employer that the
lay-off shall not exceed four weeks or [whe
heve]| upon receipt of an express offer in
writing of substantially full-time work
which will begin within a period not
exceeding four weeks. A waiver made in
accordance with this [regtletien] rule shall
apply only to the four-week period covered
on the determination. [A—elaimant—whe

e 3

. t f PES

t ] I .
or-herreeal-date-or-stari-date:] A claimant
who receives a determination granting a
waiver for the four-week period shall
promptly transmit any change to his recall
date or start date to state office claims. The
claimant's eligibility shall then be subject to
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redetermination pursuant to Subsection A of
11.3.300.308 NMAC.

[5-15-97; 7-15-98; 11.3.300.320 NMAC —
Rn & A, 11 NMAC 3.300.320, 01-01-2003]

11.3.300.321 REEMPLOYMENT
SERVICES: Effective November 24,
1994, an unemployed individual shall be
eligible to receive benefits with respect to
any week only if he [ershe] participates in
reemployment services such as job search
assistance services, if the individual has
been determined to be likely to exhaust reg-
ular benefits, and needs reemployment serv-
ices pursuant to a profiling system estab-
lished by the [éiwisten] department, unless
the [d+visten] department determines that:

A. This individual has
completed such services; or
B. There is justifiable

cause for the claimant's failure to participate
in such services; and

C. The claimant is able,
available and actively seeking permanent,
full-time work. HRew9/94}]
[7-15-98; 11.3.300.321 NMAC — Rn & A,
11 NMAC 3.300.321, 01-01-2003]

11.3.300.322
LATIONS:
A. An initial or amended
monetary determination, Form ES-405,
Notice of Initial Determination of Benefits,
may be canceled by the claimant at any time
even though final, provided that no disqual-
ification has been issued nor any benefits
paid on the claim. Requests for cancellation
must be made [#—writing—and]| by the
claimant or his authorized representative in

the manner prescribed by the department
and signed by the claimant or the authorized

representative of the claimant.

B. A request to change the
date of a claim is deemed a request to can-
cel a claim and file a new claim. Subsection
A of 11.3.300.322 NMAC applies to situa-
tions where a claimant desires to change the
date of a claim.

(1) In some situations where
claims are filed near the end of a quarter, the
delay in the of filing a claim for a week or
two may increase the claimant’s weekly
benefits. If this is the situation, the cus-
tomer service representative will not sug-
gest or accept a request for monetary recon-
sideration.

(2) Base periods will not be shift-
ed to permit claimants to have 4 full quar-
ters on which to base a claim. The claimant
must either use the remaining 3 quarters or
wait the additional week or two to file his
claim so as to pick up the new base period.

(3) In situations where claimants
might be benefited by a delayed filing, the

CLAIM CANCEL-

customer service representative will advise
the claimant that the claim determination
will not show any wages for the first quar-
ter and that this is not an error. If using the
new base period will cause an increase in
the weekly benefit amount, the customer
service representative will make an effort to
advise the claimant of his option to file a
post-dated claim.

C. Notwithstanding  the
provisions of Subsection A of 11.3.300.322
NMAC [ef-this—tegttatior], claimants who
are eligible to file a combined wage claim
may cancel such claim when New Mexico
is the paying state if benefits have been paid
on the combined wage claim. Cancellation
will be authorized only if the claimant
agrees [#-weiag| in the manner prescribed
by the department to reimburse all benefits
paid by cash or by authorizing any other
state to deduct the amount due from any
benefit payments to which the claimant is
entitled. Requests for cancellation must be
made [#—weiting—and]| in the manner pre-
scribed by the department signed by the
claimant or the authorized representative of
the claimant. [Rev—9494]

[7-15-98; 11.3.300.322 NMAC — Rn & A,
11 NMAC 3.300.322, 01-01-2003]

11.3.300.323 VOLUNTARY
WITHHOLDING OF FEDERAL
INCOME TAX:

A. The [éivister] depart-
ment shall provide each individual filing a
new claim for unemployment compensation
on or after January 1, 1997, with the fol-
lowing information in documented form:

(1) Unemployment compensation
is subject to federal, state and local income
tax;

(2) Requirements exist under fed-
eral law pertaining to estimated tax pay-
ments;

(3) The individual may elect to
have federal income tax deducted and with-
held from the individual's unemployment
compensation payments [et—the—rate—ef15

’ ed-ifr-Seetion3402pH3
et —thednternalReverne Codeof 1 0%6—as
amended-and-] at the amount specified in
the federal Internal Revenue Code, 26
U.S.C. Section 3402(p)(2); and

(4) The individual is permitted to
change a previously elected withholding
status one time during each benefit year.

B. Amounts deducted and
withheld from unemployment compensa-
tion benefits shall remain in the unemploy-
ment compensation fund until transferred to
the [federat] Internal Revenue Service as a
payment of income tax.

C. The [éivister] depart-
ment shall follow all procedures specified
by the United States Department of Labor

and the [federad] Internal Revenue Service
pertaining to the deducting and withholding
of federal income tax.

D. Amounts  shall be
deducted and withheld for the purpose of
federal income tax payments only after
amounts are deducted and withheld for any
overpayments of unemployment compensa-
tion benefits, child support obligations and
food stamp over-issuances required to be
deducted and withheld wunder the
Unemployment Compensation Law. [5
NMSA-SeetionsS+1—t-et-seer|
[5-15-97; 7-15-98; 11.3.300.323 NMAC —
Rn & A, 11 NMAC 3.300.323, 01-01-2003]

11.3.300.324 OVERPAYMENTS :
A. Uncollectible overpay-
ments:

1) Stale overpayments: The

department may. at is sole option, determine
that is it not economically efficient to
actively pursue collection of overpayments
which are more than 10 years old or less
than $50 and more than 7 years old: howev-
er, to the extent required by law, these debts
will remain on the department’s books as
debts owing the department.

(2) Otherwise uncollectible debts:
From time to time, the department may, at
its discretion determine that is it not eco-
nomically efficient to actively pursue col-
lection of certain overpayments due to the
claimant’s situation or the department’s
resources. The overpayment remain an
obligation owed by the claimant to the
department. The department may cease or
forbear active collection activities for either
finite period or an indefinite period depend-

ing on the circumstances. The department’s

discretion in this matter is final.
B. “Double Affirmation”

means a situation in which a claimant has

received benefits through a decision which
was subsequently affirmed by either the
appeal tribunal or the board of review. If
either the appeal tribunal or the board of

review affirmed or approved the payment of
benefits, even if such determination is later

reversed. no action shall be taken to recov-
er the benefits paid to the claimant. Double
affirmation does not mean a situation in
which the claimant appeals the initial deter-
mination denying benefits; the appeal tribu-
nal approves benefits; the employer
appeals: the board of review remands to the
appeal tribunal where the employer then

fails to appear.
[11.3.300.324 NMAC — N, 01-01-2003]

11.3.300.325 OVERPAYMENTS

AND WAIVER OF OVERPAYMENTS

PURSUANT TO THE TRADE ACTS:
A. In accordance with the

provisions of 20 CFR 617.55. as amended
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from time to time, the department authoriz-
es the waiver of overpayments paid under
the Trade Acts, the Trade Adjustment
Assistance (TAA) or Trade Readjustment
Assistance (TRA). under the following cir-
cumstances:

(1) The individual seeking a
waiver of an overpayment must apply in the
form prescribed by the department within
14 calendar days after the issuance and
transmission by the department of the over-
payment determination.

(2) The application for waiver
will be approved if the department deter-
mines that

(a) The application was made
timely:

(b) Payment was made without
the fault of the individual seeking the waiv-

er; and

(c) Requiring repayment would
be contrary to equity and good conscience.

(3) The department’s affirmative
finding of any one of the following factors
of fault precludes a waiver:

(a) That the individual knowingly
made a material misrepresentation, which
misrepresentation resulted in the overpay-

ment: or
(b) That the individual knowingly

failed to disclose a material fact, which fail-

ure to disclose resulted in the overpayment;
or

(c) That the individual knew or
should have known that he was not entitled
to the payment; or

(d) That the department has previ-
ously issued a determination of fraud in
regards to the overpayment.

(4) The department shall consider
the following factors in determining
whether, in equity and good conscience, the
department should require repayment:

(a) Whether the overpayment was
the result of a decision on appeal;

(b) Whether the individual was
given notice that repayment would be
required in the event of reversal on appeal;

(c) Whether the recovery of the
overpayment would cause an extraordinary
and lasting financial hardship to the individ-
ual, resulting in the individual’s inability to
obtain minimal necessities of food. medi-
cine and shelter for at least 30 days and
period of financial hardship lasting at least
3 months, and

(d) Whether, if recoupment from
other benefits is proposed., the length of
time of extraordinary and lasting financial
hardship shall be the longest potential peri-
od of benefit entitlement as seen at the time
of the request for waiver of determination.

(5) In determining whether fraud
has occurred, the department shall consider
the following factors:

(a) Whether the individual know-
ingly made, or cause another to make, a
false statement or representation of a mate-
rial fact resulting in the overpayment.

(b) Whether the applicant know-
ingly failed, or caused another to fail, to dis-
close a material fact resulting in the over-

payment.
B. If a determination of

fraud is made, the individual shall be ineli-

gible for any further TAA or TRA benefits
and shall be ineligible for waiver of any

overpayment.
C. A finding that the over-

payment was not the result of a decision on
appeal or that the recovery would not cause
extraordinary and lasting financial hardship
shall preclude a waiver.

D. If an individual fails
without good cause, to complete training, a
job search or a relocation, any payment to
such individual that is not properly and nec-
essarily expended in attempting to complete
the activity shall constitute an overpayment.
Such overpayments shall be recovered or
waived according to the standards of fault,

equity and good conscience contained in
this section.

E. In any event, no repay-

ment shall be required or deduction made
until a notice and an opportunity for fair
hearing have been provided to the applicant,
a_determination has been issued by the

department, and the determination has
become final.

[11.3.300.325 NMAC — N, 01-01-2003]

NEW MEXICO STATE
LAND OFFICE

Notice of Renumbered Rules

Ray Powell, New Mexico
Commissioner of Public Lands, hereby
gives notice that the following rules were
renumbered and reformatted to comply with
current NMAC requirements effective
December 13, 2002:

FROM TO
SLO Rule 1 19.2.100 NMAC
SLO Rule 15 19.2.15 NMAC
NEW MEXICO BOARD OF
PHARMACY
16 NMAC 19.11, Occupational and
Professional  Licensing, Pharmacists,

Nursing Home Drug Control, filed March 9,
1998, is being repealed and replaced with
the new part 16.19.11 NMAC to conform

with current NMAC requirements, effective
12-15-2002.

NEW MEXICO BOARD OF

PHARMACY
TITLE 16 OCCUPATIONAL
AND PROFESSIONAL LICENSING
CHAPTER 19  PHARMACISTS
PART 11 NURSING HOME
DRUG CONTROL
16.19.11.1 ISSUING AGENCY:

Regulation and Licensing Department -
Board of Pharmacy, Albuquerque, NM,
(505) 841-9102.

[16.19.11.1 NMAC - Rp 16 NMAC 19.11.1,
12-15-02]

16.19.11.2 SCOPE: All nursing
homes and custodial care facilities; all
health care professionals who provide phar-
maceutical products or services, including
the ordering and administration of drugs, to
patients in nursing homes and custodial care
facilities. Hospital based Skilled Nursing
Facilities are not subject to this regulation -
See Part 7.

[16.19.11.2 NMAC - Rp 16 NMAC 19.11.2,
12-15-02]

16.19.11.3 STATUTORY
AUTHORITY:  Section 61-11-6.A(6)
NMSA 1978 authorizes the Board of
Pharmacy to license nursing home drug
facilities and all places where dangerous
drugs are dispensed or administered and to
provide for the inspection of their facilities
and activities. Section 61-11-14.B(9)
NMSA 1978 directs the Board to issue drug
custodial licenses for licensed nursing
homes and to adopt regulations that define
and limit those licenses.

[16.19.11.3 NMAC - Rp 16 NMAC 19.11.3,
12-15-02]

16.19.11.4
Permanent
[16.19.11.4 NMAC - Rp 16 NMAC 19.11.4,
12-15-02]

DURATION:

16.19.11.5 EFFECTIVE DATE:
December 15, 2002, unless a later date is
cited at the end of a Section.

[16.19.11.5 NMAC - Rp 16 NMAC 19.11.5,
12-15-02]

16.19.11.6 OBJECTIVE: The
objective of Part 11 of Chapter 19 is to
establish standards for the ordering, admin-
istration, maintenance and disposal of drugs
for patients in nursing homes, skilled nurs-
ing facilities, and long-term care and custo-
dial care facilities and to ensure that the
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facilities' pharmaceutical services are
organized and carried out for the benefit and
safety of the patients.

[16.19.11.6 NMAC - Rp 16 NMAC 19.11.6,
12-15-02]

16.19.11.7 DEFINITIONS:

A. Licensed Facility - Any
facility, skilled nursing facility, intermediate
care or any other upper level of care facility
as defined by Health and Human Services
Department that is required to maintain cus-
tody of patients drugs in a drug room, and
such drugs are administered by the facili-
ties' designated personnel.

B. Licensed  Custodial
Care Facility - Any facility or business,
including non-profit entity which provides
care and services on a continuing basis, for
two or more in-house residents, not related
to the operator, and which maintains cus-
tody of the residents' drugs.

C. Consultant Pharmacist -
means a pharmacist who is responsible to
the administrator of the facility and the
Board of Pharmacy for the development of
the drug storage and distribution and record
keeping requirements of a licensed nursing
home facility, and as further defined in
16.19.4.11 NMAC.

D. Designated Agent - A
licensed nurse, certified nurse practitioner,
physician assistant, pharmacist or pharma-
cist clinician authorized by a practitioner
and employed in a facility to whom the
practitioner communicates a prescription
drug order.

E. Prescription Drug
Order - An order from a practitioner or a
practitioner's designated agent to a pharma-
cist for a drug or device to be dispensed.
[16.19.11.7NMAC - Rp 16 NMAC 19.11.7,
12-15-02]

16.19.11.8
DARDS:

A. MINIMUM STAN-
DARDS FOR THE DISTRIBUTION,
STORAGE, HANDLING AND RECORD
KEEPING OF DRUGS:

(1) The pharmaceutical service
shall be organized and maintained primarily
for the benefit and safety of the patient.

(2) All medications administered
to patients shall be by direct order of a
physician, or other licensed practitioner, as
defined in the Pharmacy Act, 61-11-2P.

(3) The pharmaceutical service
shall be under the direction of a registered
pharmacist, who may be on a part-time or
consultant basis.

(4) Policies relating to the control,
distribution and administration of medica-
tions shall be developed by the pharmacist.
Preparation of a written procedures manual

MINIMUM  STAN-

shall be the responsibility of the pharmacist.

(5) An automatic stop-order poli-
cy shall be adopted to provide guidance in
these instances where medications ordered
are not specifically limited as to time or
number of doses.

(6) Adequate facilities to be pro-
vided for storage of medications. Proper
labeling is required on each patient's med-
ication container.

(7) Complete records - In addition
to those records specifically required by
federal and state laws, records shall be
maintained of the receipt, use, or disposition
of medications. The receipt and destruction
journal shall show:

(a) date;

(b) patient's name;

(c) pharmacy's name;

(d) name of drug;

(e) strength and dosage form;

(f) prescription number;

(8) quantity;

(h) initials of person accepting
delivery; and

(i) inventory of drugs to be
destroyed.

(8) Appropriate current drug ref-
erence sources shall be provided at the facil-
ity.

(9) In licensed nursing homes an
emergency drug supply shall be maintained
to be used in a medical emergency situation,
contents and quantity to be determined by a
physician, nursing director and the pharma-
cist of each institution. In licensed custodi-
al care facilities a emergency drug supply
may be used. This emergency drug supply
shall be assessed only when licensed per-
sonnel are on duty. In licensed custodial
care facilities only, the emergency drug tray
shall not contain any controlled substances.
A list of the contents of the emergency drug
supply shall be attached tot the outside of
the tray.

(10) Medication errors and drug
reactions should be documented and a
method of reporting shall be addressed in
the Pharmacy Procedure Manual.

B. POLICY AND PRO-
CEDURES MANUAL:

(1) The pharmacist shall be
responsible for the preparation of a written
procedures manual, the aim of which shall
be:

(a) To improve communications
with the facility;

(b) To improve patient care;

(c) To aid in personnel training;

(d) To increase legal protection;

(e) To aid in evaluating perform-
ance;

(f) To promote consistency and
continuity.

(2) There shall be a copy of the

policy and procedure manual at each facili-
ty location. This copy must be read and ini-
tialed by all personnel responsible for the
procurement, administration or control of
the patient's medication.

(3) The consultant pharmacist
shall make an annual review of the proce-
dures manual. Findings of which shall be
reported to the facility administration.

(4) Guidelines for developing a
pharmaceutical procedures manual;

(a) Drug Policy: A written policy
concerning methods and procedures for the
pharmaceutical services stating the appro-
priate methods and procedures for obtain-
ing, dispensing and administering drugs and
biologicals.

(b) Prescription Drug Orders:
The designated agent of the facility may
transcribe prescription drug orders from a
licensed practitioner and transmit those
orders via telephone or facsimile to the
pharmacy.

(c) Licensed practitioners will
identify the designated agents of a facility
by written authorization according to the
facility's policy and procedures manual.

(d) The facility shall have a
Medication Administration Record (MAR)
documenting medications administered to
residents, including over-the-counter med-
ications. This documentation shall include:

(1) Name of resident;
(i1) Date given;

(iii) Drug product
name;

(iv) Dosage and form;

(v) Strength of drug;

(vi) Route of adminis-
tration;

(vii) How often med-
ication is to be taken;

(viii) Time taken and
staff initials;

(ix) Dates when the
medication is discontinued or changed;

(x) The name and ini-
tials of all staff administering medications.

(e) Any medications removed
from the pharmacy container or blister pack
must be given immediately and documented
by the person assisting.

(f) All PRN medications shall
have complete detail instructions regarding
the administering of the medication. This
shall include:

(1) Symptoms that indi-
cate the use of the medication;

(i) Exact dosage to be
used;

(iii)) The exact amount
to be used in a 24 hour period.

(g) Describe medication storage,
procedures, and function at the nursing sta-
tions.
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(h) Describe the medication
administration system used with means of
verifying accuracy of delivered dosage.
Describe the procedure for recording
missed or refused doses and the procedure
followed for missed or refused doses.

(i) State that medications pre-
scribed for one patient shall not be adminis-
tered to any other patient.

(j) Describe policy concerning
self-administration of medications by
patients. A physician's order shall be
required before any resident is allowed to
self-administer medications.

(k) State procedures for docu-
menting medication errors and drug reac-
tions:

(1) Should a staff mem-
ber of the facility notice an error, possible
overdose, or any discrepancy in any of the
prescriptions filled by the pharmacy, they
will immediately contact the pharmacy. If
necessary, the pharmacy will contact the
physician.

(i) In the event of a
adverse drug reaction the facility will
immediately contact the physician.

(1) List labeling and storage
requirements of medications in conformity
with the official compendium (USP/NF).

(5) OTHER INFORMATION

(a) Emergency Drug Tray - use,
inventory control, replacement of drugs,
security when licensed staff is not on duty.

(b) Location of Emergency Drug
Tray.

(¢) 24-hour emergency pharma-
ceutical services.

(d) Part-time or consultant phar-
macist hours on premises.

(e) In-service training.

(f) Drug information service.

(g) Automatic stop orders.

(h) Controlled substances - inven-
tory, security and control.

(1) Renewal of physician's orders.

(j) A policy concerning "PASS"
medications.

(k) Discontinued medication.

(1) Records and standards of stor-
age of over-the-counter drugs.

(m) Drug receipt and disposition
records.

(6) DRUG DISTRIBUTION

(a) All dangerous drugs will be
obtained from a properly licensed facility.
Stock dangerous drugs acquired, main-
tained and administered by the nursing
home shall be listed in the nursing home
policy and procedure manual and approved
by the Board of Pharmacy. The stock dan-
gerous drugs shall be used when a licensed
nurse (LPN or RN) is on duty. The follow-
ing is the approved list of stock dangerous
drugs:

(i) Sterile normal saline
and water - injectable;

(ii)  Sterile
saline and water - irrigation;

(iii) Tuberculin testing

normal

solution;

(iv) Hepatitis B vac-
cine;

(v) Flu vaccine.; Any
additional dangerous drugs must be defined
and listed in the policy and procedure man-
ual and must be approved by the Board of
Pharmacy prior to obtaining or using.

(b) No drugs will be compounded
by other than a pharmacist unless done in
accordance with that exemption in the State
Pharmacy Act - Section 61-11-22.

(c) The pharmacist shall be
responsible for the proper removal and
destruction of unused, discontinued, outdat-
ed or recalled drugs.

(d) The pharmacist shall require
the person receiving a patient's drugs from
the pharmacist or his agent to sign a drug
receipt record listing those prescriptions
received from the pharmacy.

(e) The pharmacist shall provide
the staff with a receipt listing those pre-
scriptions removed from the facility.

(f) Medications will be released
to patients on discharge from the facility
only upon the authorization of the physi-
cian.

(7) DRUG CONTROL

(a) All state and federal laws
relating to storage, administration and dis-
posal of controlled substances and danger-
ous drugs shall be complied with.

(b) Separate sheets shall be main-
tained for controlled substances records
indicating the following information for
each type and strength of controlled sub-
stances: date, time administered, name of
patient, dose, physician’s name, signature of
person administering dose, and balance of
controlled substance in the container.

(c) All drugs shall be stored in
locked cabinets, locked drug rooms, or state
of the art locked medication carts.

(d) Medication requiring refriger-
ation shall be kept in a secure locked area of
the refrigerator or in the locked drug room.

(e) All refrigerated medications
will be kept in separate refrigerator or com-
partment from food items.

(f) Medications for each patient
shall be kept and stored in their originally
received containers, and stored in separate
compartments. Transfer between containers
is forbidden, waiver shall be allowed for
oversize containers and controlled sub-
stances at the discretion of the drug inspec-
tor.

(g) Prescription medications for
external use shall be kept in a locked cabi-

net separate from other medications.
(h) No drug samples shall be
stocked in the licensed facility.
(i) All drugs shall be properly
labeled with the following information:
(i) Patient's full name;
(i) Physician's name;
(iii) Name, address and
phone number of pharmacy;
(iv) Prescription num-

ber;

(v) Name of the drug
and quantity;

(vi) Strength of drug
and quantity;

(vii) Directions for use,
route of administration;

(viii) Date of prescrip-
tion (date of refill in case of a prescription
renewal);

(ix) Expiration date
where applicable: The dispenser shall place
on the label a suitable beyond-use date to
limit the patient's use of the medication.
Such beyond-use date shall be not later than
(a) the expiration date on the manufacturer's
container, or (b) one year from the date the
drug is dispensed, whichever is earlier;

(x) Auxiliary labels
where applicable;

(xi) The Manufacturer's
name;

(xii) State of the art
drug delivery systems using unit of use
packaging require items i and ii above, pro-
vided that any additional information is
readily available at the nursing station.

0) Customized Patient
Medication Packages: In lieu of dispensing
one, two, or more prescribed drug products
in separate containers or standard vial con-
tainers, a pharmacist may, with the consent
of the patient, the patient's care-giver, the
prescriber, or the institution caring for the
patient, provide a customized patient med-
ication package. The pharmacist preparing
a patient medication package must abide by
the guidelines as set forth in the current edi-
tion of the U. S. Pharmacopoeia for label-
ing, packaging and record keeping.

(k) Repackaging of Patient
Medication Packages: In the event a drug is
added to or discontinued from a patient's
drug regimen, when a container within the
patient medication package has more than
one drug within it, the pharmacist may
repackage the patient's patient medication
package and either add to or remove from
the patient medication packaged as ordered
by the physician. The same drugs returned
by the patient for repackaging must be
reused by the pharmacist in the design of
the new patient medication package for the
new regimen, and any drug removed must
either be destroyed, returned to the DEA or



New Mexico Register / Volume XIII, Number 23 / December 13, 2002

945

returned to the patient properly labeled.
Under no circumstances may a drug within
a container of a patient medication package
which contains more than one drug be
returned to the pharmacy stock.

(1) Return of Patient Medication
Package Drugs : Patient medication pack-
ages with more than one drug within a con-
tainer may not under any circumstances be
returned to a pharmacy stock.

(m) Patient Medication Packages
with only one drug within a container:

(1) Non-Institutional: A
patient medication package stored in a non-
institutional setting where there is no assur-
ance of storage standards may not be
returned to pharmacy stock;

(i1) Institutional: A
patient medication package stored in an
institutional setting where the storage and
handling of the drugs are assured and are
consistent with the compendia standards
may be returned to the pharmacy stock pro-
vided the following guidelines are fol-
lowed: (1) the drug is to be kept within the
patient medication package and is to remain
sealed and labeled until dispensed; (2) the
expiration date of drug shall become 50%
of the time left of the expiration for the
drug; (3) no Schedule II drugs may be
returned to inventory; and (4) proper record
keeping for the addition of other scheduled
drugs into inventory must be done.

(8) DRUG INFORMATION

(a) The pharmacist shall be acces-
sible for providing drug information.

(b) A current reference books
shall be located in each nursing station.

(c) Each nursing station shall
have poison control information and phone
number and a conversion chart for pharma-
ceutical weights and measures, and as a part
of the drug procedures manual.

(9) EMERGENCY DRUG SUP-
PLY

(a) There shall be an accountabil-
ity record indicating the following:

(i) Name of drug,
strength, and amount of medication used;

(i1) Date used;

(iii) Time;

(iv) Patient's name;

(v) Physician's name;

(vi) Nurse administer-
ing drug;

(vii) Nature of emer-
gency.

(b) Pharmacist shall make nota-
tion of date and time medication replace-
ment is made on the line following that line
containing withdrawal information and sign
his name, unless the pharmacy chooses to
change out the complete emergency box
each time it is used. The pharmacy shall
keep a record of each time the box is

changed and a list of all drugs that were
replaced in the box.

(10) Destruction of dispensed
drugs for patients in health care facilities or
institutions:

(a) The drugs are inventoried and
such inventory is verified by the consultant
pharmacist. The following information
shall be included on this inventory:

(1) name and address of
the facility or institution;

(il)) name and pharma-
cist license number of the consultant phar-
macist;

(iii) date of drug
destruction;

(iv) date the prescrip-
tion was dispensed;

(v) unique identifica-
tion number assigned to the prescription by
the pharmacy;

(vi) name of dispensing
pharmacy;

(vii)) name, strength,
and quantity of drug;

(viii) signature of con-
sultant pharmacist destroying drugs;

(ix) signature of wit-
ness(es); and

(x) method of destruc-
tion.

(b) The drugs are destroyed in a
manner to render the drugs unfit for human
consumption and disposed of in compliance
with all applicable state and federal require-
ments.

(c) The actual destruction of the
drug is witnessed by the consultant pharma-
cist and one of the following:

(i) An agent of the New
Mexico Board of Pharmacy;

(i1) Facility administra-
tor;

(iii) The director of
nursing.

(11) A consultant pharmacist may
utilize a waste disposal service or reverse
distributor to destroy dangerous drugs and
controlled substances in health care facili-
ties, boarding homes or institutions provid-
ed the following conditions are met:

(a) The inventory of drugs is ver-
ified by the consultant pharmacist. The fol-
lowing information must be included on this
inventory:

(1) Name and address of
the facility or institution;

(i1)) Name and pharma-
cist license number of the consultant phar-
macist;

(iii) Date of packaging
and sealing of the container;

(iv) Date the prescrip-
tion was dispensed;

(v) Unique identifica-

tion number assigned to the prescription by
the pharmacy;

(vi) Name of dispens-
ing pharmacy;

(vii) Name, strength
and quantity of drug;

(viii) Signature of con-
sultant pharmacist packaging and sealing
container; and

(ix) Signature of the
witness.

(b) The consultant pharmacist
seals the container or drugs in the presence
of the facility administrator, the director of
nurses or an agent of the Board of
Pharmacy.

(¢) The sealed container is main-
tained in a secure area at the facility or phar-
macy until transferred to the waste disposal
service or the reverse distributor by the con-
sultant pharmacist, facility administrator,
director of nursing or agent of the Board of
Pharmacy.

(d) A record of the transfer tot he
waste disposal service or reverse distributor
is maintained and attached tot he inventory
of drugs. Such records shall contain the fol-
lowing information:

(i) Date of the transfer;

(ii) Signature of the
person who transferred the drugs to the
waste disposal service or reverse distribu-
tor;

(iii) Name and address
of the waste disposal service or reverse dis-
tributor;

(iv) Signature of the
employee of the waste disposal service or
the reverse distributor who receives the con-
tainer; and

(v) The waste disposal
service or reverse distributor shall provide
the facility with proof of destruction of the
sealed container.

(12) Record Retention:  All
records required above shall be maintained
by the consultant pharmacist and the health
care facility or institution for three years
from the date of destruction.

[16.19.11.8 NMAC - Rp 16.19.11.8, 12-15-
02]

HISTORY OF 16.19.11 NMAC:
Pre-NMAC History: The material in this
part was derived from that previously filed
with the State Records Center and Archives:
Regulation No. 11, Nursing Home Drug
Control Regulation, 2-7-80.

Regulation No. 11, Nursing Home Drug
Control Regulations, 10-24-85.

Regulation No. 11, Nursing Home Drug
Control Regulations, 12-17-85.

Regulation No. 11, Nursing Home Drug
Control Regulations, 2-2-87.

Regulation No. 11, Nursing Home Drug
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Control Regulations, 7-27-90.

History of Repealed Material:

16 NMAC 19.11, Nursing Home Drug
Control, filed 3-9-98 was repealed effective
12-15-02.

Other History: Regulation No. 11, Nursing
Home Drug Control Regulations, filed 7-
27-90 was renumbered and reformatted
into first version of the New Mexico
Administrative Code as 16 NMAC 19.11,
Nursing Home Drug Control, filed 2-2-96.
16 NMAC 19.11, Nursing Home Drug
Control, filed 2-2-96 was replaced by 16
NMAC 19.11, Nursing Home Drug Control,
filed 3-9-98.

16 NMAC 19.11, Nursing Home Drug
Control, filed 3-9-98 was replaced by
16.19.11 NMAC, Nursing Home Drug
Control, effective 12-15-02.

NEW MEXICO BOARD OF
PHARMACY

TITLE 16 OCCUPATIONAL
AND PROFESSIONAL LICENSING
CHAPTER 19 PHARMACISTS
PART 13 TEMPORARY BUSI-
NESS LICENSES

16.19.13.1 ISSUING AGENCY:
Regulation and Licensing Department
Board of Pharmacy, 1650 University Blvd,
NE - Ste. 400B, Albuquerque, NM 87102,
(505) 841-9102.

[16.19.13.1 NMAC - Rp,
19.13.1, 12-15-02]

16 NMAC

16.19.13.2 SCOPE: All business
entities that possess, administer, dispense
and/or distribute prescription drugs and/or
devices for the purpose of providing phar-
maceutical products and services.
[16.19.13.2 NMAC - Rp, 16 NMAC
19.13.2, 12-15-02]

16.19.13.3 STATUTORY
AUTHORITY: Section 61-11-6.B.(1)
NMSA 1978 authorizes the Board to dele-
gate its authority to the Executive Director
to issue temporary licenses as provided in
Section 61-11-14.H. NMSA 1978.
[16.19.13.3 NMAC - Rp, 16 NMAC
19.13.3, 12-15-02]

16.19.13.4
Permanent
[16.19.13.4 NMAC - Rp,
19.13.4, 12-15-02]

DURATION:
16 NMAC
16.19.13.5 EFFECTIVE DATE:

December 15, 2002, unless a later date is
cited at the end of a Section.

[12-15-97; 16.19.13.5 NMAC - Rp, 16
NMAC 19.13.5, 12-15-02]

16.19.13.6 OBJECTIVE: To
expedite the licensure of business entities
providing pharmaceutical products and
services. Temporary licenses shall only be
issued after the applicant has completed a
deficiency free facility inspection.
[16.19.13.16 NMAC - Rp, 16 NMAC
19.13.6, 12-15-02]

16.19.13.7 DEFINITIONS: All
terms defined in the Pharmacy Act or else-
where in the Board regulations shall have
the same meaning in this regulation unless
otherwise defined below:

A. Deficiency Free
Inspection means compliance with all
Board pre-licensing inspection require-
ments.

B. [Reserved]
[16.19.13.7 NMAC - Rp,
19.13.7, 12-15-02]

16 NMAC

16.19.13.8 PROCEDURE FOR
TEMPORARY LICENSURE OF BUSI-
NESS ENTITIES THAT POSSESS,
ADMINISTER, DISPENSE AND/OR

DISTRIBUTE PRESCRIPTION
DRUGS AND/OR DEVICES:
A. Prior to issuance of a

permanent license, an applicant may apply
once, for each location, for a temporary
license. The applicant shall submit required
application and fee to the Board office.

B. After preliminary
approval of the application, the applicant
shall submit a "Request for Inspection" and
the inspection fee, where applicable, a min-
imum of fourteen days in advance of the
requested date for inspection.

C. Upon receipt of a defi-
ciency free inspection report the Executive
Director may issue a temporary facility
license for this location.

D. The Board shall review
the license application and the inspection
report at its next meeting and shall cause a
license to be issued or denied in accordance
with the Uniform Licensing Act 61-1-1 to
61-1-33 NMSA 1978.

E. The temporary license
shall expire at the close of business on the
last day of the next regular Board meeting.
[16.19.13.8 NMAC - Rp, 16 NMAC
19.13.8, 12-15-02]

HISTORY OF 16.19.13 NMAC:
Pre NMAC History: None.

History of Repealed Material: 16 NMAC
19.13, Temporary Business Licenses, filed
12-01-97, expired on 06-30-99.

Other History:
16.19.13 NMAC, Temporary Business
Licenses, effective 12-15-02.

NEW MEXICO BOARD OF

PHARMACY
TITLE 16 OCCUPATIONAL
AND PROFESSIONAL LICENSING
CHAPTER 19  PHARMACISTS
PART 26 PHARMACIST PRE-
SCRIPTIVE AUTHORITY
16.19.26.1 ISSUING AGENCY:

Regulation and Licensing Department -
Board of Pharmacy, Albuquerque, NM,
(505) 841-9102.

[16.19.26.1 NMAC - N, 12-15-02]

16.19.26.2 SCOPE: All pharma-
cists that intend to exercise the authority to
prescribe dangerous drugs based on written
protocols approved by the Board.
[16.19.26.2 NMAC - N, 12-15-02]

16.19.26.3 STATUTORY
AUTHORITY: Section 61-11-6.A.(1)
NMSA 1978 authorizes the Board of
Pharmacy to adopt, regularly review and
revise rules and regulations necessary to
carry out the provisions of the Pharmacy
Act. Section 61-11-6.A.(7) gives the Board
authority to enforce the provisions of all
laws of the state pertaining to the distribu-
tion of drugs. Under the Pharmacist
Prescriptive Authority Act, Sections 61-
11B-1 to 61-11B-3 NMSA 1978, the Board
is required to establish regulations govern-
ing certification as a pharmacist clinician.
Section 61-11-6.A.(19) authorizes the
Board to adopt rules and protocols for the
prescribing of dangerous drug therapy.
[16.19.26.3 NMAC - N, 12-15-02]

16.19.26.4
Permanent.
[16.19.26.4 NMAC - N, 12-15-02]

DURATION:

16.19.26.5 EFFECTIVE DATE:
12-15-02, unless a later date is cited at the
end of a section.

[16.19.26.5 NMAC - N, 12-15-02]

16.19.26.6 OBJECTIVE: The
objective of Part 26 of Chapter 19 is to pro-
tect the health and safety of New Mexico
citizens by regulating the prescriptive
authority of pharmacists.

[16.19.26.6 NMAC - N, 12-15-02]

16.19.26.7 DEFINITIONS:

A. "Antigen" means a sub-
stance recognized by the body as being for-
eign; it results in the production of specific
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antibodies directed against it.

B. "Antibody" means a
protein in the blood that is produced in
response to stimulation by a specific anti-
gen.

C. "Immunization" means
the act of inducing antibody formation, thus
leading to immunity.

D. "Vaccine" means a spe-
cially prepared antigen, which upon admin-
istration to a person, will result in immuni-
ty.

E. "Vaccination" means
the administration of any antigen in order to
induce immunity; is not synonymous with
immunization since vaccination does not
imply success.

F. "Written Protocol"
means a physician's order, standing delega-
tion order, or other order or protocol as
defined by rule of the New Mexico Board of
Pharmacy.

G. “Emergency
Contraception Drug Therapy" means the
use of a drug to prevent pregnancy after
intercourse.

[16.19.26.7 NMAC - N, 12-15-02]

16.19.26.8 VACCINES:

A. PROTOCOL:

(1) Prescriptive authority for vac-
cines shall be exercised solely in accor-
dance with the written protocol for vaccine
prescriptive authority approved by the
Board;

(2) Any pharmacist exercising
prescriptive authority for vaccines must
maintain a current copy of the protocol for
vaccine prescriptive authority approved by
the Board.

B. EDUCATION AND
TRAINING:

(1) The pharmacist must success-
fully complete a course of training provided
by: a) the Centers for Disease Control and
Prevention (CDC); or b) a similar health
authority or professional body accredited by
the American Council on Pharmaceutical
Education (ACPE) approved by the Board.

(2) Training must include study
materials, hands-on training and techniques
for administering vaccines, comply with
current CDC guidelines, and provide
instruction and experiential training in the
following content areas:

(a) Mechanisms of action for vac-
cines, contraindication, drug interaction,
and monitoring after vaccine administra-
tion;

(b) Standards for pediatric, ado-
lescent, and adult immunization practices;

(c) Basic immunology and vac-
cine protection;

(d) Vaccine-preventable diseases;

(e) Recommended pediatric, ado-

lescent, and adult immunization schedule;

(f) Vaccine storage management;

(g) Biohazard waste disposal and
sterile techniques;

(h) Informed consent;

(i) Physiology and techniques for
vaccine administration;

(j) Pre and post-vaccine assess-
ment and counseling;

(k) Immunization record manage-
ment;

() Management of adverse
events, including identification, appropriate
response, documentation and reporting;

(m) Reimbursement procedures
and vaccine coverage by federal, state and
local entities.

(3) Continuing Education: Any
pharmacist exercising prescriptive authority
for vaccines shall complete a minimum of
0.2 CEU of live ACPE approved vaccine
related continuing education every two
years. Such continuing education shall be
in addition to requirements in 16 NMAC
19.4.10.

C. AUTHORIZED
DRUGS:

(1) Prescriptive authority shall be
limited to those drugs and vaccines delin-
eated in the written protocol for vaccine
prescriptive authority approved by the
Board and;

(2) Other vaccines as determined
by the CDC or New Mexico Department of
Health that may be required to protect the
public health and safety in an established
emergency.

D. RECORDS:

(1) The prescribing pharmacist
must generate a written or electronic pre-
scription for any dangerous drug author-
ized;

(2) Informed consent must be
documented in accordance with the written
protocol for vaccine prescriptive authority
approved by the Board and a record of such
consent maintained in the pharmacy for a
period of at least three years.

E. NOTIFICATION:

(1) Upon signed consent of the
patient or guardian, the pharmacist shall
notify the New Mexico Department of
Health Immunization Program of any vac-
cine administered;

(2) Upon signed consent of the
patient or guardian, the pharmacist shall
notify the patient's designated physician or
primary care provider within 15 days of any
vaccine prescribed.

[16.19.26.8 NMAC - N, 12-15-02]

16.19.26.9 EMERGENCY CON-
TRACEPTION DRUG THERAPY:

A. PROTOCOL:

(1) Prescriptive authority for

emergency contraception drug therapy shall
be exercised solely in accordance with the
written protocol for emergency contracep-
tion drug therapy approved by the Board;

(2) Any pharmacist exercising
prescriptive authority for emergency contra-
ception drug therapy must maintain a cur-
rent copy of the written protocol for emer-
gency contraception drug therapy approved
by the Board.

B. EDUCATION AND
TRAINING:

(1) The pharmacist must success-
fully complete a course of training in the
subject area of emergency contraception
drug therapy provided by: a) the
Department of Health; or b) Planned
Parenthood or ¢) a similar health authority
or professional body accredited by the
American Council on Pharmaceutical
Education (ACPE) approved by the Board.

(2) Training must include study
materials and instruction in the following
content areas:

(a) Mechanisms of action for vac-
cines, contraindication, drug interaction,
and monitoring after vaccine administra-
tion;

(b) Current standards for pre-
scribing emergency contraception drug
therapy;

(c) Identifying indications for the
use of emergency contraception drug thera-
py:

(d) Interviewing patient to estab-
lish need for emergency contraception drug
therapy;

(e) Counseling patient regarding
the safety, efficacy and potential adverse
effects of drug products for emergency con-
traception;

(f) Evaluating patient's medical
profile for drug interaction;

(g) Referring patient follow-up
care with primary healthcare provider;

(h) Informed consent;

(i) Record management;

(j) Management of adverse
events, including identification, appropriate
response, documentation and reporting.

(3) Continuing Education: Any
pharmacist exercising prescriptive authority
for emergency contraception drug therapy
shall complete a minimum of 0.2 CEU of
live ACPE approved emergency contracep-
tion drug therapy related continuing educa-
tion every two years. Such continuing edu-
cation shall be in addition to requirements
in 16.19.4.10 NMAC.

C. AUTHORIZED
DRUGS:

(1) Prescriptive authority shall be
limited to emergency contraception drug
therapy and shall exclude any device
intended to prevent pregnancy after inter-
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course. of Pharmacy. Continuing Education, certified as complet-

(2) Prescriptive authority for
emergency contraception drug therapy shall
be limited to those drugs delineated in the
written protocol for emergency contracep-
tion drug therapy approved by the Board.

D. RECORDS:

(1) The prescribing pharmacist
must generate a written or electronic pre-
scription for any dangerous drug author-
ized;

(2) Informed consent must be
documented in accordance with the
approved protocol for emergency contra-
ception drug therapy and a record of such
consent maintained in the pharmacy for a
period of at least three years.

E. NOTIFICATION:
Upon signed consent of the patient or
guardian, the pharmacist shall notify the
patient's designated physician or primary
care provider of emergency contraception
drug therapy prescribed
[16.19.26.9 NMAC — N, 12-15-02]
16.19.26

History of NMAC:

[RESERVED]

NEW MEXICO BOARD OF
PHARMACY

This is an amendment to 16.19.4 NMAC
Sections 1, 10, 14, 15 (Repealed), and 16
through 18 renumbered.

16.19.4.1 ISSUING AGENCY:
Regulation and Licensing Department -
Board of Pharmacy, [+650-HniversttyBlve;
NE—Ste—460B;]Albuquerque, NM, (505)
841-9102.

[02-15-96; 16.19.4.1 NMAC - Rn, 16
NMAC 19.4.1, 03-30-02; A, 12-15-02]

16.19.4.10 CONTINUING EDU-
CATION REQUIREMENTS:

A. DEFINITIONS:

(1) Continuing Education shall
include study in one or more of the general
areas of socioeconomic and legal aspects of
health care; the properties and actions of
drugs and dosage forms; etiology; charac-
teristics and therapeutics of the disease
state, or such other subjects as the Board
may from time to time approve. [A-planned
: . . lesisned

ikt I attitud ) P
pharmaeist.]| Continuing education
approved in New Mexico shall be limited
to programs and activities offered by an
ACPE approved provider or pharmacy
law programs offered by the N.M. Board

[ &3] Continuing education approved in
New Mexico shall be limited to programs
and activities offered by an ACPE approved
provider or pharmacy law programs offered
by the N.M. Board of Pharmacy.

[33](2) Approved provider:
[means] an institution, organization or
agency that has been recognized by the
American Council on Pharmaceutical
Education (ACPE) as having met it's crite-
ria indicative of the ability to provide qual-
ity continuing pharmaceutical education,
and is listed in the ACPE annual publication
of approved providers.

[H1(3) A Continuing Education
[Bsits] Unit (CEU): [seasns] ten contact
hours of participation or its' equivalent in an
organized continuing education activity
sponsored by an approved provider.

[€53](4) Contact hour: [means} a
unit of measure equivalent to approximate-
ly 50 minutes of participation in an
approved organized learning experience or
activity.

[€63]1(5) Activity, as used in the
ACPE Criteria for Quality and these regula-
tions, the term refers to an individual edu-
cational experience or program such as a
lecture, home study course, workshop, sem-
inar, symposium, etc.

[€B1(6) Criteria for Quality:
[meens] the continuing education provider
shall show evidence of adherence to the cri-
teria adopted by the American Council on
Pharmaceutical Education as indicative of
the ability to provide continuing pharma-
ceutical education activities; Areas include:
Administration & Organization, Budget
&Resources; Teaching Staff; Educational
Content Management of Activity; Method
of Delivery; Facilities; Evaluation
Mechanism

[83](7) Mediated forms:  [-]
learning transmitted via intermediate mech-
anism such as audio and/visual tape, tele-
phonic transmission, etc.

(8) A "vyear": begins with the
first day of the pharmacist's birth month
and ends the last day of the pharmacist's
birth month the following year.

9 Renewal period:
Continuing education programs or activ-
ities must be completed during the 24
month time period occurring between the
first day of the pharmacist's birth month
and the last day of his/her birth month 2
years later.

(10) Initial pharmacist licen-
sure: The license issued shall be valid for
not less than 24 months. The license will
expire the last date of his/her birth month
that immediately follows the minimum

24 month time period.
B. Effective

Date.

ed by an approved provider will be required
of a registered pharmacist who applies for
renewal of New Mexico registration as fol-
lows: [He—Rep—for+4H79—S5-CEH-or5
cEB-er15-eont—hrs. | 3.0 CEU (30 con-
tact hours) every two years. Effective
date January 1, 2003.

C. The number of CEU's
to be awarded for successful completion
shall be determined by the approved
provider in advance of the offering of the
activity.

D. The Board of Pharmacy
will accept any continuing education units
for programs or activities completed outside
the state; provided, the provider has been
approved by the American Council on
Pharmaceutical Education under its' Criteria
for Quality at the time the program was
offered.

E. Continuing Education
will be required of all registrants holding an
in-state status and out-of- state active status
license. (61-11-13D). Pharmacists granted
New Mexico initial licensure are exempt
from C.E. requirements until the first full
year renewal period. Inactive status
licensees will be required to furnish contin-
uing education, for the current licensing
period, 0.15 CEU for each year the licens-
ee was inactive, only for the purpose of
reinstating to active status.

F. Not less than 10% of
the registrants will be randomly selected
each year by the Board of Pharmacy for
audit of certificates by the state drug inspec-
tors.

G In the event a pharma-
cist makes an application for renewal and
does not furnish necessary proof of compli-
ance upon request, the Board will afford
the applicant opportunity for hearing pur-
suant to the Uniform Licensing Act.

H. [A—mecmum—et—-5
CEW's-er-one-yearereditinay-be-aeerted-as
exeess-and-ecarried-forward-to—the-sueceed-
ingHeensees—year:] [RESERVED]

I [Ne-ereditwillbe-given

] oot 3 : prog f Lot

/8/78).] [RESERVED]
J. PHARMACY

REQUIREMENT FOR:
(1) [BNSFATE] ACTIVE STA-

LAW

TUS:

[¢®] A minimum of [834-EEBE
econtaethouryof-the 1-5-ClEH(d5¢contaet
heurs)] 0.2 CEU (2 contact hours) of the

3.0 CEU (30 contact hours) required for
[ennuaal] registration renewal, shall be in the

subject area pharmacy law as offered by the
N.M. Board of Pharmacy. In lieu of a
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Board program, pharmacists not resid-
ing and not practicing pharmacy in New
Mexico may complete an A.C.P.E.
accredited course, in the subject are
pharmacy law, meeting the CEU require-

ments of this paragraph.
[69]2) Effective date.

Registration renewals due June 1996 and
thereafter.

repewals-dueJune 1996-and-thereafter:|

(3) Licensees may obtain 0.1
CEU (1 contact hour) per year, in the
subject area pharmacy law, by attending
one full day of a regularly scheduled New
Mexico Board of Pharmacy Board meet-
ing.

(4) Licensees who successfully
complete an open book test, administered
by the Board, shall receive credit for 0.2
CEU (2 contact hours) in the subject area

pharmacy law.
K. BOARD OF PHAR-

MACY LAW PROGRAMS

(1) Pharmacy law programs shall
be offered in each of the five pharmacy dis-
tricts, as defined in NMSA 61-11-4.E, a
minimum of once every calendar year
(January through December).

(2) Pharmacy law programs shall
offer 0.2 CEU and be two contact hours in
length.

[02-26-95; 16.19.4.10 NMAC - Rn, 16
NMAC 19.4.10, 03-30-02; A, 12-15-02]

16.19.4.14 ACTIVE STATUS:
Any pharmacist substantiating an annual
aggregate of [retless-than] eighty hours or
more in the practice of pharmacy shall be
issued an active [resident-or-nen—resident]
license. The following individuals are
exempt the 80 hour requirement:

A. Pharmacists who are
regularly engaged in teaching, shall be
those who hold a full-time position with any
accredited college of pharmacy in the state.

B. Pharmacists who are
regularly engaged in servicing, shall be
those who hold full-time positions with
licensed pharmaceutical manufacturers or
wholesalers and whose duties require regu-
lar periodical calls upon those who are
licensed to maintain or operate a pharmacy
in the state.

C. Pharmacists who are
regularly engaged in manufacturing shall be
those who have full-time personal and
direct supervision or responsibility in the

manufacture and production of dangerous
drugs or devices in this state.

D. Pharmacists who are
regularly engaged in inspecting shall be
those who are employed on a full-time
basis, in this state, to insure the proper and
strict compliance of laws pertaining to the
practice of pharmacy and submit reports of
such activity to public agencies or supervi-
sory personnel.

E. Pharmacists who are
regularly engaged in other phases of the
pharmaceutical profession shall include
those who hold full-time positions in
research of investigational or dangerous
drugs, or those who hold full-time positions
in functions that relate directly to the
administrative, advisory or executive
responsibilities pursuant to the practice of
pharmacy in this state.

[08-27-90; 16.19.4.14 NMAC - Rn, 16
NMAC 19.4.14, 03-30-02; A, 12-15-02]

(649445 AMONRESHBHANT:
N id } . ..

16.19.4.[46]15 INACTIVE STATUS:

A. A pharmacist not
engaged or ceasing to be engaged in the
practice of pharmacy for more than one year
shall be issued an inactive status license
upon proper application and payment of
fees.

B. Pursuant to Section 61-
11-13.B, an inactive status pharmacist
applying for an active status license, who
has not been actively engaged in pharmacy
for over one year, may be required to serve
[retHess-than-S20-heursin-the] an internship
training program and submit evidence of
continuing education relating to the practice
of pharmacy, as required by Section 61-11-
6 and Section 61-11-13 and the Board regu-
lations.
[08-27-90; 16.19.4.15 NMAC - Rn, 16
NMAC 19.4.15, 03-30-02; Repealed, 12-
15-02; 16.19.4.15 NMAC - Rn, 16.19.4.16
NMAC, 12-15-02]

16.19.4.[#7]16 RESPONSIBILITIES
OF PHARMACIST AND PHARMA-
CIST INTERN:

A. The following responsi-

bilities require the use of professional judg-
ment and shall therefore only be performed
by a pharmacist or pharmacist intern:

(1) Receipt of all new verbal pre-
scription orders and reduction to writing;

(2) Initial identification, evalua-
tion and interpretation of the prescription
order and any necessary clarification prior
to dispensing;

(3) Professional consultation with
a patient or his agent regarding a prescrip-
tion;

(4) Evaluation of available clini-
cal data in patient medication record sys-
tem.

(5) Oral communication to the
patient or patient's agent of information, as
defined in this section under patient coun-
seling, in order to improve therapy by
ensuring proper use of drugs and devices;

(6) Professional consultation with
the prescriber, the prescriber's agent, or any
other health care professional or authorized
agent regarding a patient and any medical
information pertaining to the prescription;
and

(7) Preparation of prescription
drug orders for total parenteral nutrition or
cancer chemotherapy solutions.

B. ONLY A PHARMA-
CIST SHALL PERFORM THE FOLLOW-
ING DUTIES:

(1) Final check on all aspects of
the completed prescription, verification of
all electronic entries and assumption of the
responsibility for the filled prescription,
including, but not limited to, appropriate-
ness of dose, accuracy of drug, strength,
labeling, verification of ingredients and
proper container;

(2) Evaluation of pharmaceuticals
for formulary selection within the facility;

(3) Supervision of all supportive
personnel activities including preparation,
mixing, assembling, packaging, labeling
and storage of medications;

(4) Ensure that supportive person-
nel have been properly trained for the duties
they may perform.

(5) Any other duty required of a
pharmacist by any federal or state law.

C. PATIENT RECORDS:

(1) A reasonable effort must be
made to obtain, record and maintain at least
the following information:

(a) Name, address, telephone
number, date of birth (or age) and gender of
the patient;

(b) Individual medical history, if
significant, including disease state or states,
known allergies and drug reactions and a
comprehensive list of medications and rele-
vant devices; and

(c) Pharmacists comments rele-
vant to the individuals drug therapy.

(2) Such information contained in
the patient record should be considered by
the pharmacist or pharmacist intern in the
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exercise of their professional judgment con-
cerning both the offer to counsel and the
content of counseling.

D. PROSPECTIVE
DRUG REVIEW:

(1) A pharmacist or pharmacist
intern shall review the patient record for:

(a) clinical abuse/misuse;

(b) therapeutic duplication;

(c) drug-disease contraindica-
tions;

(d) drug-drug interactions;

(e) incorrect drug dosage;

(f) incorrect duration of drug
treatment;

(g) drug-allergy interactions;

(h) appropriate medication indi-
cation.

(2) Upon recognizing any of the
above, the pharmacist shall take appropriate
steps to avoid or resolve the problem which
shall, if necessary, include consultation with
the prescriber.

E. COUNSELING:

(1) Upon receipt of a new pre-
scription drug order and following a review
of the patient's record, a pharmacist or phar-
macist intern shall personally offer to coun-
sel on matters which will enhance or opti-
mize drug therapy with each patient or the
patient's agent. Upon receipt of a refill pre-
scription drug order a pharmacy technician
may query the patient or patient's agent
regarding counseling by the pharmacist or
pharmacist intern concerning drug therapy.
Such counseling shall be in person, when-
ever practicable, or by telephone, and shall
include appropriate elements of patient
counseling which may include, in their pro-
fessional judgment, one or more of the fol-
lowing:

(a) the name and description of
the drug;

(b) the dosage form, dosage, route
of administration, and duration of drug ther-
apy;

(c) intended use of the drug and
expected action;

(d) special directions and precau-
tions for preparation, administration and use
by the patient;

(e) common severe side or
adverse effects or interactions and therapeu-
tic contraindications that may be encoun-
tered, including their avoidance and the
action required if they occur;

(f) techniques for self-monitoring
drug therapy;

(g) proper storage;

(h) prescriptions refill informa-
tion;

(i) action to be taken in the event
of a missed dose;

(j) the need to check with the
pharmacist or practitioner before taking

other medication; and

(k) pharmacist comments relevant
to the individual's drug therapy, including
any other information peculiar to the specif-
ic patient or drug.

(2) [REPEALED]

(3) Alternative forms of patient
information may be used to supplement
patient counseling when appropriate.
Examples include, but not limited to, writ-
ten information leaflets, pictogram labels
and video programs.

(4) Patient counseling, as
described above and defined in this regula-
tion shall not be required for in-patients of a
hospital or institution where other licensed
health care professionals are authorized to
administer the drug(s).

(5) A pharmacist shall in no way
attempt to circumvent or willfully discour-
age a patient or patient's agent from receiv-
ing counseling. However, a pharmacist shall
not be required to counsel a patient or
patients's agent when the patient or
patients's agent refuses such consultation.

(6) When the patient or agent is
not present when the prescription is dis-
pensed, including but not limited to a pre-
scription that was shipped by the mail, the
pharmacist shall ensure that the patient
receives written notice of available counsel-
ing. Such notice shall include days and
hours of availability, and: (1) of his or her
right to request counseling; and (2) a toll-
free telephone number in which the patient
or patient's agent may obtain oral counsel-
ing from a pharmacist who has ready access
to the patient's record. For pharmacies
delivering more than 50% of their prescrip-
tions by mail or other common carrier, the
hours of availability shall be a minimum of
60 hours per week and not less than 6 days
per week. The facility must have sufficient
toll-free phone lines and personnel to pro-
vide counseling within 15 minutes.

(7) In every pharmacy there shall
be prominently posted in a place conspicu-
ous to and readable by prescription drug
consumers a notice concerning available

counseling.
F. [REPEALED]
G. REGULATORY

ASSESSMENT: Profiles, either electronic
or hard copy, shall be available for inspec-
tion, and shall provide the capability of stor-
ing the described historical information.
The profiles must demonstrate that an effort
is being made to fulfill the requirements by
the completion of the detail required. A
patient record shall be maintained for a peri-
od of not less than three (3) years from the
date of the last entry in the profile record.

[08-27-90; 16.19.4.16 NMAC - Rn, 16
NMAC 19.4.16, 03-30-02; 16.19.4.16
NMAC - Rn, 16.19.4.17 NMAC, 12-15-02]

16.19.4.[48]17 PHARMACIST
CLINICIAN:
A. PURPOSE: The pur-

pose of these regulations is to implement
the Pharmacist Prescriptive Authority Act,
Sections 61-11B-1 through 61-11B-3
NMSA 1978 by providing minimum stan-
dards, terms and conditions for the certifi-
cation, practice, and supervision of pharma-
cist clinicians. These regulations are adopt-
ed pursuant to Section 61-11B-3 of the
Pharmacist Prescriptive Authority Act.

B. DEFINITIONS:

(1) Board means the New Mexico
Board of Pharmacy.

(2) "dangerous drug" means a
drug that, because of any potentiality for
harmful effect or the methods of its use or
the collateral measures necessary to its use,
is not safe except under the supervision of a
practitioner licensed by law to direct the use
of such drug and the drug prior to dispens-
ing is required by federal law and state law
to bear the manufacturer's legend "Caution:
Federal law prohibits dispensing without a
prescription".

(3) "guidelines or protocol"
means a written agreement between a phar-
macist clinician or group of pharmacist cli-
nicians and a practitioner or group of prac-
titioners that delegates prescriptive authori-
ty.

(4) "monitor dangerous drug ther-
apy" means to review the dangerous drug
therapy regimen of patients by a pharmacist
clinician for the purpose of evaluating and
rendering advice to the prescribing practi-
tioner regarding adjustment of the regimen.
"Monitor dangerous drug therapy" includes:

(a) collecting and reviewing
patient dangerous drug histories;

(b) measuring and reviewing rou-
tine patient vital signs including pulse, tem-
perature, blood pressure and respiration;

(c) ordering and evaluating the
results of laboratory tests relating to danger-
ous drug therapy, including blood
chemistries and cell counts, controlled sub-
stance therapy levels, blood, urine, tissue or
other body fluids, culture and sensitivity
tests when performed in accordance with
guidelines or protocols applicable to the
practice setting; and

(d) evaluating situations that
require the immediate attention of a physi-
cian and instituting or modifying treatment
procedures when necessary.

(5) "oversight committee" means
a joint committee made up of four (4) mem-
bers to hear issues regarding pharmacist cli-
nicians' prescriptive authority activities and
supervising practitioners' direction of these
activities.

(6) "pharmacist" means a person
duly licensed by the Board to engage in the
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practice of pharmacy pursuant to the
Pharmacy Act, Sections 61-11-1, 61-11-2,
61-11-4 to 61-11-28 NMSA 1978.

(7) "pharmacist clinician" means
a pharmacist with additional training
required by regulations adopted by the
Board in consultation with the New Mexico
Board of Medical Examiners and the New
Mexico Academy of Physician Assistants,
who exercises prescriptive authority in
accordance with guidelines or protocol.

(8) "practitioner" means a physi-
cian duly authorized by law in New Mexico
to prescribe dangerous drugs including con-
trolled substances in Schedules II through
V.

(9) "prescriptive authority" means
the authority to prescribe, administer, mon-
itor or modify dangerous drug therapy.

(10) "supervising practitioner"
means a doctor, or group of doctors, of med-
icine or osteopathy approved by the respec-
tive Board to supervise a pharmacist clini-
cian; "supervising practitioner" includes a
practitioner approved by the respective
Board as an alternate supervising practition-
er.

(11) "scope of practice" means
those duties and limitations of duties placed
upon a pharmacist clinician by the supervis-
ing practitioner, the Board, and applicable
law, and includes the limitations implied by
the specialty practiced by the supervising
practitioner.

C. INITIAL CERTIFICA-
TION:

(1) The Board may certify a phar-
macist as a pharmacist clinician upon com-
pletion of an application for certification
and satisfaction of the requirements set
forth in these regulations.

(2) A pharmacist who applies for
certification as a pharmacist clinician shall
complete application forms as required by
the Board and shall pay a fee. The fee shall
be set by the Board to defray the cost of pro-
cessing the application, which fee is not
returnable.

(3) To obtain initial certification
as a pharmacist clinician, an applicant must
provide proof that the applicant has satisfied
one of the following:

(a) if the applicant is an actively
licensed pharmacist, achievement of nation-
al certification as a physician assistant; or

(b) satisfactory completion of an
academic curriculum which includes a min-
imum of sixty (60) hours of physical assess-
ment training followed by nine (9) months
of supervised clinical experience involving
assessment skills; or

(c) satisfactory completion of a
60-hour physical assessment course
approved by the Board and a 150-hour, 300
patient contact preceptorship supervised by

a physician and approved by the Board, and
achievement of a passing score as defined
by the Board on an appropriate exam
approved by the Board, or

(d) if the applicant is certified by
the Indian Health Service's Pharmacist
Practitioner Program, documentation of 600
patient contacts within the past two years as
a pharmacist practitioner, accompanied by a
supporting affidavit from the supervising
physician.

(4) The Board shall issue a docu-
ment of certification to each pharmacist cer-
tified as a pharmacist clinician. A copy of
the document of certification shall at all
times be maintained at each place of prac-
tice of the pharmacist clinician.

(5) Upon certification by the
Board, the name and address of the pharma-
cist clinician, name of the supervising prac-
titioner, and other pertinent information
shall be enrolled by the Board on a roster of
pharmacist clinicians.

(6) No person shall represent that
he or she is certified as a pharmacist clini-
cian without maintaining current certifica-
tion with the Board.

D. ANNUAL RENEWAL
OF CERTIFICATION:

(1) Every pharmacist clinician
certified to practice in New Mexico shall
apply during the month of his or her birth
each year to the Board for renewal of certi-
fication as a pharmacist clinician for the
ensuing year.

(2) Applications for renewal must
include:

(a) statement of the pharmacist
clinician's name and current address;

(b) guidelines or protocol, if the
pharmacist clinician seeks to exercise pre-
scriptive authority;

(¢) annual documentation of con-
tinuing education hours, including proof of
completion of ten (10) hours of American
Council of Pharmaceutical Education
approved (ACPE) or Category I of the
American Medical Association approved
live continuing education (meeting, semi-
nar, workshop, symposium), beyond the
required hours in 16.19.4.10 NMAC (as
amended), as required by the Board; and

(d) other additional information
as requested by the Board.

E. PRESCRIPTIVE
AUTHORITY, GUIDELINES OR PROTO-
COL:

(1) No pharmacist clinician may
exercise prescriptive authority unless guide-
lines or protocol from the current supervis-
ing practitioner are on file with the Board.

(2) A certified pharmacist clini-
cian seeking to exercise prescriptive author-
ity shall submit an application to the Board.
The application must include the supervis-

ing practitioner's name and current medical
license, guidelines or protocol and other
information requested by the Board. A phar-
macist may submit the application with the
initial application for certification or as a
separate application after becoming certi-
fied as a pharmacist clinician.

(3) The guidelines or protocol
will be established and approved by the
supervising practitioner as set forth in these
regulations and will be kept on file at each
practice site of the pharmacist clinician and
with the Board.

(4) The guidelines or protocol
must include:

(a) name of the practitioner
authorized to prescribe dangerous drugs and
name of the pharmacist clinician;

(b) statement of the types of pre-
scriptive authority decisions the pharmacist
clinician is authorized to make, including,
but not limited to:

(1) types of diseases,
dangerous drugs or dangerous drug cate-
gories involved and the type of prescriptive
authority authorized in each case;

(i1) procedures, deci-
sion criteria or plan the pharmacist clinician
is to follow when exercising prescriptive
authority;

(c) activities to be followed by the
pharmacist clinician while exercising pre-
scriptive authority, including documenta-
tion of feedback to the authorizing practi-
tioner concerning specific decisions made;
documentation may be made on the pre-
scriptive record, patient profile, patient
medical chart or in a separate log book;

(d) description of appropriate
mechanisms for reporting to the supervising
practitioner; and

(e) description of the scope of
practice of the pharmacist clinician.

F. SCOPE OF PRAC-
TICE:

(1) A pharmacist clinician shall
perform only those services that are delin-
eated in the guidelines or protocol and are
within the scope of practice of the supervis-
ing practitioner.

(2) A pharmacist clinician may
practice in a health care institution within
the policies of that institution.

(3) A pharmacist clinician may
prescribe controlled substances provided
that the pharmacist clinician (i) has obtained
a New Mexico Controlled Substances regis-
tration and a Drug Enforcement Agency
registration, and (ii) prescribes controlled
substances within the parameters of written
guidelines or protocols established under
these regulations and Section 3, A. of the
Pharmacist Prescriptive Authority Act.

(4) The Board may, in its discre-
tion after investigation and evaluation,
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place limitations on the tasks a pharmacist
clinician may perform under the authority
and direction of a supervising practitioner.

G RELATIONSHIP OF
PHARMACIST CLINICIANS TO DESIG-
NATED SUPERVISING PRACTITION-
ERS:

(1) The direction and supervision
of pharmacist clinicians may be rendered by
approved supervising practitioners and not
through intermediaries.

(2) A pharmacist clinician must
meet in person with the supervising practi-
tioner or the supervising practitioner's
Board-approved alternate at least once
every two (2) weeks to discuss patient man-
agement. Supervising practitioners must
provide direction to pharmacist clinicians to
specify the pharmacotherapeutic services to
be provided under the circumstances in each
case. This may be done by written guide-
lines or protocol or by oral communications
in person, over the phone or by other elec-
tronic means. It is the responsibility of the
supervising practitioner to assure that the
appropriate directions are given and under-
stood.

(3) The supervising practitioner
must visit the premises of the pharmacist
clinician's practice at least once every sixty
(60) days in a nursing home setting and
once every fourteen (14) days in the pri-
mary place of practice of the pharmacist cli-
nician, and evaluate the quality of all phar-
macotherapeutic services rendered by the
pharmacist clinician by reviewing not less
than twenty percent (20%) of all medical
records to assure compliance with the
guidelines or protocol and directions.

(4) If the supervising practitioner
is of the opinion that circumstances warrant
exceptions to the requirements set forth in
paragraphs A, B or C [1, 2 or 3] above, the
supervising practitioner must specify the
circumstances in writing and deliver the
same to the Secretary of the State of New
Mexico Board of Medical Examiners or the
State of New Mexico Board of Osteopathic
Medical Examiners. The respective Board
will review, grant or deny requests for
exceptions or waivers, in the Board's discre-
tion.

(5) Documentation of the super-
vising practitioner's reviews must be
retained by the pharmacist clinician and be
available for Board inspection for a period
of not less than five (5) years from the date
of review.

(6) The pharmacist clinician must
function in reasonable proximity to the
supervising practitioner and must have
prompt access to the practitioner by tele-
phone or two-way radio or two-way televi-
sion or other electronic means for advice
and direction. "Reasonable proximity"

means a location not more than 120 miles or
two hours, whichever is greater, from the
supervising practitioner.

(7) If the supervising practitioner
plans to be or is absent from his or her prac-
tice for any reason, the supervising practi-
tioner cannot designate a pharmacist clini-
cian to take over those duties or cover the
practice during such absence. The supervis-
ing practitioner may designate an alternate
supervising practitioner, approved by the
respective Board, to cover the practice and
perform the duties of supervising practition-
er. The alternate supervising practitioner
will then supervise the pharmacist clinician
and will be responsible for the pharmacist
clinician's actions or omissions in exercis-
ing prescriptive authority or other duties as
a pharmacist clinician.

(8) Upon any change in supervis-
ing practitioner between annual renewals of
certification, a pharmacist clinician shall
submit to the Board within ten (10) working
days, the new supervising practitioner's
name, current medical license, and guide-
lines or protocol. This notice requirement
does not apply to an alternate supervising
practitioner who is designated to cover dur-
ing the absence of the supervising practi-
tioner.

(9) The Chair of the Board will
appoint two (2) members of the Board, and
the President of the supervising practition-
er's respective Board will appoint two (2)
members of the respective Board to the
oversight committee. The oversight com-
mittee will make a report that may include
non-binding recommendations to both the
Board and respective Board regarding disci-
plinary action. Each Board can accept or
reject the recommendations.

H. APPEALS; Any appli-
cant for certification or any certified phar-
macist clinician may appeal a decision of
the Board in accordance with the provisions
of the Uniform Licensing Act, Sections 61-
1-1 to 61-1-33 NMSA 1978.

[03-14-98; 16.19.4.17 NMAC - Rn, 16
NMAC 19.4.17, 03-30-02; 16.19.4.17
NMAC - Rn, 16.19.4.18 NMAC, 12-15-02]

16.19.4.18 [Reserved]

[03-14-98; 16.19.4.18 NMAC - Rn, 16
NMAC 19.4.18, 03-30-02; Reserved, 12-
15-02]

NEW MEXICO BOARD OF
PHARMACY

This is an amendment to 16.19.12 NMAC
Sections 1, 9, and 12.

16.19.12.1 ISSUING AGENCY:
Regulation and Licensing Department,
Board of Pharmacy, H650-Bniversity Blvd;
MNE——Ste—480B53Albuquerque, NM,
187024-(505) 841-9102.
[02-15-1889...02-15-96; 16.19.12.1 NMAC
- Rn, 16 NMAC 19.12.1, 03-30-02; A, 12-
15-02]

16.19.12.9 REGISTRATION
FEES:

A. Registration by
Examination 51400004
$200.00

B. Registration by
Reciprocity 106004
$200.00

C. Registration as an
Intern $15.00

D. Registration as a

Pharmacy Technician $15.00
[03-07-80...08-27-90; A, 07-15-97; A, 07-
31-98; 16.19.12.9 NMAC - Rn, 16 NMAC
19.12.6, 03-30-02; A, 12-15-02]

16.19.12.12 LICENSE/REGIS-
TRATION RENEWAL:

A. Pharmacist license
renewal for [am}Active HResident—and
$200.00

B. Pharmacist license
renewal for In-Active
1$35:004-570.00

C. Intern Renewal

$10.00

D. Duplicate License for
Interns and Pharmacists $10.00

E. Controlled Substance
Registration
$60.00

F. Duplicate License for
Controlled Substance
$10.00

G Pharmacy Technician
Renewal $5.00

[03-07-80...08-27-90; A, 07-31-98; A, 11-
14-98; 16.19.12.12 NMAC - Rn, 16 NMAC
19.12.12, 03-30-02; A, 12-15-02]

NEW MEXICO BOARD OF
PHARMACY

This is an amendment to 16.19.20 NMAC
Sections 1 and 8.

16.19.20.1 ISSUING AGENCY:
Regulation and Licensing Department -
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Board of Pharmacy, H650-Eniversity Blved;
NE—Ste—480B} Albuquerque, NM, {8624
(505) 841-9102.

[16.19.20.1 NMAC - Rp 16 NMAC
19.20.1, 07-15-02; A, 12-15-02]

16.19.20.8 REGISTRATION
REQUIREMENTS: Persons required to
register:

A. Manufacture - term
includes repackagers;

B. Distributors - term
includes wholesale drug distributors;

C. Dispensers - pharma-

cies, hospital pharmacies, clinics (both
health and veterinarian);
D. Practitioners - includes

of-his-prefessionnl-practice-or-treatmenta
physician, doctor of oriental medicine,
dentist, physician assistant, certified
nurse practitioner, clinical nurse special-
ist, certified nurse-midwife, veterinarian,
pharmacist, pharmacist clinician, certi-
fied registered nurse anesthetists, psy-
chologists or other person licensed or cer-
tified to prescribe and administer drugs

that are subject to the Controlled
Substances Act;

E. Scientific investigators
or researchers;

F. Analytical laboratories
and chemical analysis laboratories;

G Teaching institutes;

H. Special projects and

demonstrations which bear directly on mis-
use or abuse of controlled substances - may
include public agencies, institutions of
higher education and private organizations.
[16.19.20.8 NMAC - Rp 16 NMAC
19.20.8, 07-15-02; A, 12-15-02]

NEW MEXICO

COMMISSION OF
PUBLIC RECORDS

This is an amendment to 1.17.244 NMAC
JRRDS, BERNALILLO COUNTY MET-
ROPOLITAN COURT

1.17.244.1 ISSUING AGENCY:
New Mexico Commission of Public
Records - State Records Center and
Archives in conjunction with Bernalillo

County Metropolitan Court.
[5-25-95;1.17.244.1 NMAC - Rn, 1 NMAC

3.2.92.1, 7/22/2002; A, 12/22/2002]

1.17.244.2 SCOPE: [AH-eeurts—
juetetad] Bernalillo county metropolitan

court.
[5-25-95;1.17.244.2 NMAC - Rn, 1 NMAC
3.2.92.2, 7/22/2002; A, 12/22/2002]

1.17.244.6 OBJECTIVE:
[A= Fo—establish—a—records

ReeordsAet{SeetionrH43-6-NMSAH973 |
To establish records disposal schedules for
the orderly retirement of records necessary

for carrying out the Public Records Act, per
Section 14-3-6 NMSA 1978.

[5-25-95, 5-19-97; 1.17.244.6 NMAC - Rn,
1 NMAC 3.2.92.6, 7/22/2002; A,

12/22/2002]
1.17.244.8 ACRONYMS:

A. “DUI”_stands for driv-
ing under the influence.

B. “DV” stands for
domestic violence.

C. “DWTI” also stands for
driving while impaired.

D. “ECS” stands for edu-
cational and community services

E. “MVD”  stands  for

Motor Vehicle Division of the New Mexico

Taxation and Revenue Department.
[1.17.244.8 NMAC - N, 12/22/2002]

1.17.244.9 INSTRUCTIONS:

A. For records of a general
administrative nature, refer to the Records
Retention and Disposition Schedule for the
General Administrative Records, 1.15.2
NMAC.

B. For records of a finan-
cial nature, refer to the Records Retention
and Disposition Schedule for General
Financial Records, 1.15.4 NMAC.

C. For records of a person-
nel nature, refer to the Records Retention
and Disposition Schedule for the General
Personnel Records, 1.15.6 NMAC.

D. For records of medical
nature, refer to the Records Retention and
Disposition Schedule for the General
Medical Records, 1.15.8 NMAC.

E. Retention periods shall
be extended until six months after all cur-
rent or pending litigation, current claims,
audit exceptions or court orders involving a
record have been resolved or concluded.

F. The descriptions of
files are intended to be evocative, not com-
plete; for example, there will always be

some documents that are filed in a file that
are not listed in the description, and similar-
ly, not every file will contain an example of
each document listed in the description.
G [Cont . .
1" H. 3 M
i 0 0
7 g I dontihref
legal-counselforageney-] Confidentiality is
denoted for files likely to contain confiden-
tial materials, but files without a confiden-
tiality note nonetheless may contain confi-
dential or privileged materials and failure to
include an express confidentiality note in
the description of a file does not waive the
confidential or privileged nature of those
materials. Refer questions concerning the
confidentiality of a file or portions of a file

to legal counsel for the agency.
H. Access to confidential

documents and or confidential files shall be
only by authorization of agency or Attorney
General and or by court order, unless other-
wise provided by statute. Release of confi-
dential documents to law enforcement and
other government agencies, shall only be
upon specific statutory authorization or
court order.

I All records, papers or
documents may be photographed, micro-
filmed, micro-photographed or reproduced
on film. Such photographs, microfilms,
photographic film or microphotographs
shall be deemed to be an original record for
all purposes, including introduction in evi-
dence in all courts or administrative agen-
cies. (Section 14-1-5, 14-1-6 NMSA 1978)

J. Data processing and
other machine readable records. Many
paper records are being eliminated when the
information has been placed on magnetic
tapes, disks, or other data processing media.
In these cases, the information on the data
processing medium should be retained for
the length of time specified in records reten-
tion & disposition schedules for paper
records and should be subject to the same
confidentiality and access restrictions as
paper records. When the destruction of a
record is required, all versions of said
record shall be electronically over-written
on machine readable media on which it is
stored (or media destroyed). See also
1.13.70 NMAC: Performance Guidelines
for the Legal Acceptance of Public Records
Produced by Information Technology
Systems.

[5-25-95, 5-19-97; 1.17.244.9 NMAC - Rn,

1 NMAC 3.2.92.8, 7/22/2002; A,
12/22/2002]
1.17.244.111 CIVIL CASE FILES:
A. Program: [eivH—divi-
ston-departmentalfiles] civil matters
B. Maintenance:
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[ehronetosical—numerieat] alphabetical by

case type. chronological by calendar year.
numerical by case number
C. Description: [eentains

record of civil proceedings before the court.
File may contain complaint, answer, judg-
ment, pleadings to motion, orders, judges’
case history notes, appeals, correspondence
memoranda., etc.

D. Retention:

(1) cases with judgment
entered. 14 years after date of judgment or
one year after full satisfaction of judgement
whichever is less

(2) cases dismissed.
after date dismissed
[7-13-98; 1.17.244.111 NMAC - Rn, 1
NMAC 3.2.92.244.151, 7/22/2002; A,

one year

12/22/2002]
1.17.244.112 CIVIL CASE DOCK-
ET CARDS:

A. Program: [etvi—divi-
sion-departmentalfiles] civil matters

B. Maintenance: [atHrer-

iead] chronological by date of filing or
action

C. Description:

record of documents and events in a civil
case. Record may show plaintiff name and
address. defendant name and address
judge, civil case number, case type. docu-
ment type and date filed, name and address
of attorney for plaintiff, name and address

of attorney for defendant, etc.

D. Retention: [+4—years
; i I ¢ dismissed]
(1) cases with judgment

entered. 14 years after date of judgment or
one vear after full satisfaction of judgement
whichever is less

2) cases dismissed. one year
after date dismissed
[7-13-98; 1.17.244.112 NMAC - Rn, 1
NMAC 3.2.92.244.152, 7/22/2002; A,
12/22/2002]

1.17.244.113 CIVIL CASE TAPE
RECORDING OF PROCEEDINGS:

A. Program: [etvi—divi-
sion-departmental-files] civil matters
B. Maintenance: [atHrer-

teal] alphabetical by case type. chronologi-
cal by calendar year, numerical by case
number

C. Description: recorded
transcript of official proceedings.

D. Retention:

(1) No appeal: [39] 90 days after
final judgment per 3.708B NMRA 1999

(2) Appeal (tape transferred to
district court): 60 days after returned from
district court with final disposition
[7-13-98; 1.17.244.113 NMAC - Rn, 1
NMAC 3.2.92.244.153, 7/22/2002; A,
12/22/2002]

1.17.244.114 | PA N
DEFENBANTINDEX] CIVIL CASE
INQUIRY:

A. Program: [efvi—divi-
ston-depertrmentales] civil matters
B. Maintenance:

[ehrenelosteal—numerteat| alphabetical by

case type. chronological by calendar year,
numerical case number
C. Description: [shews

> > > 5

> > 5

jadge—ete.] index of plaintiffs and defen-
dants involved in civil matters. Record may
show date, attorney case, case number, case
type. amount of bond or judgement, plain-

tiff name. defendant name. judge. etc
D. Retention: 14 years

after close of calendar year in which created
[7-13-98; 1.17.244.114 NMAC - Rn, 1
NMAC 3.2.92.244.154, 7/22/2002; A,
12/22/2002]

1.17.244.115 MONTHLY STATIS-
TICAL FILE:

A. Program: [e¥vi—divi-
ston-depeartrmentalHes] civil matters

B. Maintenance: chrono-
logical by month

C. Description: contains

civil division monthly statistics cases dis-
posed by disposition code, monthly report,
etc.

D. Retention: until judi-
cial branch annual report released
[7-13-98; 1.17.244.115 NMAC - Rn, 1
NMAC 3.2.92.244.155, 7/22/2002; A,
12/22/2002]

1.17.244.116 CIVIL
AND DEPOSITIONS:

A. Program: [efvi—divi-
ston-depertrmentalHes] civil matters

B. Maintenance: [#ere]
alpha-numerical by corresponding civil
case file

C. Description: [#ese]
materials introduced at trial as evidence in
court cases. Materials may include docu-

ments, depositions. reports, etc.
D. Retention:

(1) Appeal or bound over to dis-
trict court: until transferred to district
court

EXHIBITS

(2) No appeal or remanded

from district court:
judgment date

[30] 60 days after

E. Confidentiality:
F. Note Bene: Bernalillo

Metropolitan Court shall notify parties by

letter or by publication prior to destruction
of exhibit.

[7-13-98; 1.17.244.116 NMAC - Rn, 1
NMAC 3.2.92.244.156, 7/22/2002; A,
12/22/2002]

1.17.244.117 HERH—PPRASTON

sieta—d-ep&m;eeﬁsa-l-ﬁ&es
B- Maintenanee:—ehrono-
logieat
. & o\ ’
[RESERVED]

[7-13-98; 1.17.244.117 NMAC - Rn, 1
NMAC  3.2.92.244.157,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
CIVIL DIVISION MONTHLY STATIS-
TICS CASED DISPOSED BY DESPOSI-
TION CODE]

1.17.244.221 | ERH-EATFHONAL

[RESERVED]

[7-13-98; 1.17.244.221 NMAC - Rn, 1
NMAC  3.2.92.244.701,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
EDUCATIONAL SERVICES REFERRAL
LETTER, COPY]

1.17.244.222 [SFAFESEETFHER:

erarr-eompleted] [RESERVED]
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[7-13-98; 1.17.244.222 NMAC - Rn, 1
NMAC  3.2.92.244.702,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
STATUS LETTER]

1.17.244.223 |NO-SHOW R

any other applicable statute, administrative
rule, case law decision or confidentiality

agreement.
F. Note Bene: Closing of

ECS Program File is based on completion

of program or death of defendant.
[7-13-98; 1.17.244.224 NMAC - Rn, 1

NMAC 3.2.92.244.704, 7/22/2002; A,
12/22/2002]

1.17.244.225

[PEFIRY—ARCENY

[Repealed section (records series name):
RESCHEDULING AND MAKE UP
FORM]

1.17.244.228 [cOMMENN-SER-
MCE-CARD:
. . e
B- Maintenaneer—chrono-
logicai—al .

B- Retentiont———none
[RESERVED]

[7-13-98; 1.17.244.223 NMAC - Rn, 1
NMAC  3.2.92.244.703,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
NO SHOW LETTER FOR EDUCATION-
AL SERVICES & COMMUNITY SER-
VICE]

1.17.244.224 | PWH———FHRSTF
SHFHADERPROGRAMCARD| ECS
PROGRAM FILE:

A. Program: educational
and community services [depertmentat
fites]

B. Maintenance: alpha-

betical by program type then client name
C. Description:  [shews

ete.] record of sentenced referrals to educa-
tion and community service. File may con-
tain the following program information:
needs answer sheet; community service
incident reports, release of information con-
sent form; defendant treatment progress
reports; alcohol and drug screening reports;
medical statements (excusals); educational
and service program or community service
placement entity information; etc.

D. Retention: [entH
proefed]

(1) needs answer sheet. six years
after close of state fiscal year in which cre-
ated

(2) all other documentation. until
program completed and ECS Program File
closed

E. Confidentiality: some
information may be confidential per Article
six NMSA 1978 (health and hospital

records); Part II of Title 42 of the Code of

Federal Regulations (CFR) governing con-

fidential and/or privileged information of
alcohol and drug abuse patient records, or

proofed] [RESERVED]
[7-13-98; 1.17.244.225 NMAC - Rn, 1

NMAC  3.2.92.244.705,  7/22/2002;
repealed, 12/22/2002]
[Repealed section (records series name):
PETTY LARCENY REHABILITATION
PROGRAM CARD]

1.17.244.226 [FRAFFICSEHOOE
CARD:
and-commtRtty-services-departentalfes

preefed] [RESERVED]

[7-13-98; 1.17.244.226 NMAC - Rn, 1
NMAC  3.2.92.244.706,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
TRAFFIC SCHOOL CARD]

1.17.244.227 [RESEHED VNG
AND-MAKE-URPEORM:

. . I i
betieat
eheel—in-eter
preefed] [RESERVED]

[7-13-98; 1.17.244.227 NMAC - Rn, 1
NMAC  3.2.92.244.707,  7/22/2002;
repealed, 12/22/2002]

proofed] [RESERVED]

[7-13-98; 1.17.244.228 NMAC - Rn, 1
NMAC  3.2.92.244.708,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
COMMUNITY SERVICE CARD]

1.17.244.229 [PROGRAM—IME
SHEEF] NON-PROFIT AGENCY SIGN
IN/OUT FORM:

A. Program: [edueationat
and eommuity-services departiental-files)
community services

B. Maintenance: [#ere]
alphabetical by defendant name then by
program name

C. Description: [pregram
neme-of-elient—timereported—total-amotnt
efheurs—werkedete.] input documents to
metro court’s mainframe court management
system. Form is used by non-profit com-
munity service entities to report compliance
of community service hours by participants
(defendants). Form shows community serv-
ice program name; agency name, supervisor
name and phone number; address; client
name; docket number; program participa-
tion date; start time; end time: hours
worked; client’s initials; agency contact ini-
tials; etc.

D. Retention: [Batd
preefed] until filed in corresponding case

file when program is completed
[7-13-98; 1.17.244.229 NMAC - Rn, 1

NMAC 3.2.92.244.709, 7/22/2002; A,
12/22/2002]

1.17.244.230 OV EACE-SEHA-
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B: Reteption——none]
[RESERVED]
[7-13-98; 1.17.244.230 NMAC - Rn, 1
NMAC  3.2.92.244.710,  7/22/2002;
repealed, 12/22/2002]
[Repealed section (records series name):
LOVELACE SCIENTIFIC RESOURCES-
COMPREHENSIVE SCREENING PRO-
GRAM/NON-COMPLIANCE REPORT]

1.17.244.231 |AFFRANTT—AND

netary-puble-staterent—ete

B Retention——none]
[RESERVED]
[7-13-98; 1.17.244.231 NMAC - Rn, 1
NMAC  3.2.92.244.711,  7/22/2002;
repealed, 12/22/2002]
[Repealed section (records series name):
AFFIDAVIT AND BENCH WARRANT
REQUEST]

1.17.244.232 [BENCH-WARRANTF:
I . . il
B- Maintenaneer—none

B Reteption——none]
[RESERVED]
[7-13-98; 1.17.244.232 NMAC - Rn, 1
NMAC  3.2.92.244.712,  7/22/2002;
repealed, 12/22/2002]
[Repealed section (records series name):
BENCH WARRANT]

1.17.244.233
MONS:

|ERPHAAL—SEM-

[RESERVED]

[7-13-98; 1.17.244.233 NMAC - Rn, 1
NMAC  3.2.92.244.713,  7/22/2002;
repealed, 12/22/2002]

[Repealed section (records series name):
CRIMINAL SUMMONS]

1.17.244.234 [PRPVERHISTFORY-:

B Retention——none)|
[RESERVED]
[7-13-98; 1.17.244.234 NMAC - Rn, 1
NMAC  3.2.92.244.714,  7/22/2002;
repealed, 12/22/2002]
[Repealed section (records series name):
DRIVER HISTORY]

1.17.244.235 [HRST-OHENDER]
PROGRAM ATTENDANCE ROSTER:
A. Program: educational

and community services [depeartrentat
files]

B. Maintenance: chrono-
logical [-awnerteat] by fiscal year
C. Description: listing of

defendants scheduled for educational or

community service that is provided to pro-
gram entity and returned with participant

signatures or initials. Listing shows pro-
gram type, class number, day, time, dates,

instructor or driver, client name, case num-
ber, date of birth, social security number,
initials, dates open and closed, [sreke—tp)
rescheduled students, etc.

D. Retention: [oatd
instraetor—eopy—retarned] two years after

close of state fiscal year in which created
[7-13-98; 1.17.244.235 NMAC - Rn, 1

NMAC 3.2.92.244.715, 7/22/2002; A,
12/22/2002]

[copy of roster forwarded to program entity
for signature by participants]

1.17.244.236 RS ESESPIN-
SION—NOHCERNVT|__NOTICE OF

court’s mainframe computer court manage-
ment system that is used to inform MVD to
suspend a defendant’s driver license.
Document is also used for clearing a defen-
dant’s driver license suspension. Notice
shows reporting agency information, cita-
tion information, violator’s information,
signature of authorized court representative,

complaint date, etc.
D. Retention: none

[7-13-98; 1.17.244.236 NMAC - Rn, 1
NMAC 3.2.92.244.716, 7/22/2002; A,
12/22/2002]

[Original forwarded to NM taxation and
revenue department (motor vehicle divi-
sion). Copy forwarded to defendant]

NEW MEXICO
REGULATION AND

LICENSING DEPARTMENT
MANUFACTURED HOUSING
DIVISION

14.12.2.16
14.12.2.32

This is an amendment to
NMAC; 14.12.2.30 NMAC;
NMAC:

14.12.2.16 BROKERS:

A. A manufactured home
broker's license entitles its holder to engage
in the functions authorized for brokers in
the Act. A manufactured home broker's
functions are strictly limited to only pre-
owned manufactured homes. Any person
who in any manner engages in brokerage
activities for more than one manufactured
home in any consecutive 12-month period is
required to be licensed as a manufactured
home broker.

B. A manufactured home
broker cannot negotiate any transaction
involving the sale, exchange, renting or
leasing of real estate unless he is licensed
under the Real Estate Act of New Mexico.

C. Each  manufactured
home broker shall be individually licensed.

D. A manufactured home
broker's role is that of a fiduciary to his
principal.

E. In all transactions
which require the transfer of title to a man-
ufactured home and in which a manufac-
tured home broker is involved the manufac-

FAILURE TO APPEAR IN COURT:

A. Program: educational
and community services [depeartrentat
fes]

B. Maintenance: none

C. Description:
[Pecument-shows—defendant-namedate—of
Output document from metro

tured home broker must determine the sta-
tus of title, including all recorded liens and
security interests, of the manufactured
home according to the title records of the
Motor Vehicle Division, and disclose in
writing to all parties in the transaction the
status of title of the home as shown by such
records.

F. A manufactured home
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broker shall maintain a place of business,
which is an actual physically, established
location from which business can be con-
ducted and where accounts and records
shall be available for inspection during nor-
mal business hours by a representative of
the Division. Each branch office shall also
maintain copies of adequate records for this
same inspection purpose of all transactions
handled within the branch office.

G A manufactured home
broker shall fully disclose to the consumer
any ownership interest of the manufactured
home broker, either direct or indirect, in the
manufactured home prior to the consumer's
entering into any agreement for the pur-
chase of the home.

H. All listing agreements
entered into by a manufactured home broker
shall disclose the percentage amount or fee
to be received by the manufactured home
broker upon the completion of a transaction
under the terms of the listing agreement.

L. A manufactured home
broker shall not enter into a net listing
agreement.

J. Upon receipt of a writ-

ten offer to purchase, a manufactured home
broker shall promptly deliver the written
offer to purchase to the seller. Upon obtain-
ing written acceptance of the offer to pur-
chase, the manufactured home broker shall
promptly deliver true copies to the purchas-
er and seller. All terms of the transaction
must be included in the written offer to pur-
chase.

K. Before receiving a cus-
tomer deposit, a manufactured home broker
shall give to a purchaser an itemized state-
ment of all approximate costs relevant to the
transaction.

L. A manufactured home
broker shall initiate the transfer of title on a
manufactured home no later than 30 days
from the completion of the transaction. A
manufactured home broker shall not be
responsible for title transfer if it is the
responsibility of the purchaser's lienholder.

M. Prior to the closing
between the buyer and seller, the manufac-
tured home broker shall deliver to both the
buyer and seller a closing statement which
shall contain, but is not limited to, the fol-
lowing information:

(1) the purchase price;

(2) all funds paid and to be paid
by the buyer;

(3) all funds received and to be
received by the seller;

(4) receipt and disposition of all
other funds relevant to the transaction;

(5) the method of assumption,
disposition or other treatment of existing
loans on the home and liens on or security
interest in the home.

N. A manufactured home
broker shall not operate or provide a lot or
other location where manufactured homes
are displayed for consumers.

0. Each manufactured
home broker branch location shall have as
qualifying party, a licensed and bonded
associate manufactured home broker.
[14.12.2.16 NMAC - Rp, 14 NMAC
12.2.16, 9-14-00; A, 12-13-02]

14.12.2.30 DEALER'S CON-
SUMER PROTECTION BOND:
A. Each dealer shall main-

tain consumer protection bonds with the
Division equal to the number of locations at
which the dealer does business. Each bond
may be satisfied by a surety bond or other
security in the form and in the amount pre-
scribed by the Division, with a minimum
amount of [twenty—five—thousand—deHears

25;000-001 fifty thousand dollars
(850.000.00) for each location. Each surety

in the form of cash consumer protection
bond shall be posted with a financial insti-
tution located in New Mexico. Out of state
dealers shall submit an affidavit consenting
to service of process in New Mexico in con-
nection with all claims filed pursuant to the
provisions of the Act

B. Each bond shall be
indemnity for any loss sustained by the con-
sumer as a result of:

(1) a violation by the dealer of
any provision of the Act or of these regula-
tions;

(2) fraud by the dealer in the exe-
cution or in the performance of a contract;

(3) the misrepresentation or mak-
ing a false promise through the advertising,
the agents, or the salespersons or the dealer;

(4) a violation of the dealer's writ-
ten warranty;

(5) refusal, failure or inability of
the dealer to transfer good and sufficient
legal title to the consumer.

[14.12.2.30 NMAC - Rp, 14 NMAC
12.2.30, 9-14-00; A, 12-13-02]

14.12.2.32 BROKER'S CON-
SUMER PROTECTION BOND:
A. Each broker shall main-

tain a consumer protection bond with the
Division. Each bond may be satisfied by a
surety bond or other security in the form
and in the amount prescribed by the
Division, with a minimum amount of [fve
theusand-deHars($5;000-009] fifty thousand
dollars ($50.000.00). Each branch office
shall have an associate broker with a proper
license and [#we-theusand-frre-hundred-dol-
lars—($2-500-00)] fifty thousand dollars
($50.000.00) consumer protection bond.
Each surety in the form of a cash consumer
protection bond must be posted with a

financial institution located in New Mexico.
Out of state brokers shall submit an affi-
davit consenting to service of process in
New Mexico in connection with all claims
filed pursuant to the provisions of the Act.

B. Each bond shall be
indemnity for any loss sustained by a con-
sumer as a result of:

(1) a violation by the broker of
any provision of the Act or these regula-
tions;

(2) fraud by the broker in the exe-
cution or performance of a contract;

(3) the misrepresentation or the
making of a false promise by the broker or
through the advertising of the broker;
[14.12.2.32 NMAC - Rp, 14 NMAC
12.2.32, 9-14-00; A, 12-13-02]

End of Adopted Rules and
Regulations Section
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