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Notices of Rulemaking and Proposed Rules
ALBUQUERQUE /

BERNALILLO COUNTY
AIR QUALITY CONTROL

BOARD

ALBUQUERQUE/BERNALILLO COUN-
TY AIR QUALITY CONTROL BOARD

NOTICE OF HEARING

On February 12, 2003, at 5:15 PM, the
Albuquerque/Bernalillo County Air Quality
Control Board (Board) will hold a public
hearing in the Council/Commission
Chambers of the Albuquerque/Bernalillo
County Government Center, 400 Marquette
Avenue NW, Albuquerque, NM, 87102.

The purpose of the hearing is to receive tes-
timony regarding the proposal to incorpo-
rate the revised carbon monoxide (CO)
budgets, including the motor vehicle emis-
sions budgets, into the State
Implementation Plan (SIP) for air quality
for Albuquerque/Bernalillo County.  This
revision is the result of implementing the
new MOBILE6 emission factor model
developed by the Environmental Protection
Agency (EPA).  EPA requires that each state
do this by January 29, 2004. 

Hearings and meetings of the Board are
open to the public.  All persons wishing to
testify may do so at the hearings.  Anyone
who intends to present technical testimony
should submit a written notice of intent to:
Mr. Neal Butt, Attn: February Hearing
record, Environmental Health Department,
P.O. Box 1293, Albuquerque, NM, 87103,
or in person at 400 Marquette Avenue NW,
Room 3023, in advance of the hearing.

Written comments to be incorporated into
the public record should be received at the
above P.O. box address or in person at the
Environmental Health Department office by
February 5, 2003, and must identify the
individual submitting the statement.  NO
WRITTEN COMMENTS WILL BE
ACCEPTED AFTER 5:00pm ON FEBRU-
ARY 5, 2003.  Comments may also be sub-
mitted by e-mail to nbutt@cabq.gov.
Interested parties may obtain a copy of the
draft report at the Environmental Health
Department office, or contact Mr. Neal Butt
at (505) 768-2660, nbutt@cabq.gov.

NOTICE TO PERSONS WITH DISABILI-
TIES: If you have a disability and require
special assistance to participate in these
hearings, please contact Mr. Neal Butt,
Environmental Health Department, Room
3023, 768-2600 (Voice); 768-2617 (FAX);

or 768-2482 (TTY); as soon as possible prior to the meeting date.  Public documents, includ-
ing agendas and minutes, can be provided in various accessible formats.

NEW MEXICO BOARD OF EDUCATION

NEW MEXICO STATE BOARD OF EDUCATION
NOTICE OF PROPOSED RULEMAKING

The New Mexico State Board of Education (“Board”) will convene on Tuesday, January 21,
2003, at 8:00 a.m.  Committees will meet on Tuesday, January 21, 2003, and Wednesday,
January 22, 2003.  The regular meeting of the Board will begin on Thursday, January 23,
2003.  The committee meetings and the regular meeting will be held in Mabry Hall, State
Education Building, 300 Don Gaspar, Santa Fe, New Mexico.  Information regarding any
change in the location of the meetings, the addition or change of meeting days, and the agen-
da for the meeting, will be available at least twenty-four hours prior to the meeting from the
Administrative Assistant to the State Board and on the State Board’s web page of the State
Department of Public Education’s website (http://sde.state.nm.us/).

The State Department of Public Board of Education may consider the following items of
rulemaking at the meeting:

* Quality Educators Committee.  A public hearing will be held at 10:30 a.m. on
Tuesday, January 7, 2003, in Room 128 of the State Education Building at the address
shown above.  Information regarding proposed rule changes, public hearing, and submission
of written comments has been disseminated.  For further information, please contact James
Ball, Director, Professional Licensure Unit, at (505) 827-6587.

Written comments may be submitted to the individuals named above at the State Department
of Education, Education Building, 300 Don Gaspar, Santa Fe, New Mexico 87501-2786.
Unless otherwise noted, written comments will be accepted until 5 p.m. on January 10,
2003.  However, the submission of written comments as soon as possible is encouraged.

Individuals with disabilities who require this information in an alternative format or need
any form of auxiliary aid to attend or participate in this meeting, please contact the State
Board of Education Office at (505) 827-6571 as soon as possible.

The Board attempts to follow the order and date of items as listed on the Agenda; however,
the order and date of specific items are tentative and may vary from the printed Agenda.

Comments, questions, or requests for copies of the Agenda should be directed to Mary Jo
Bradley, State Department of Education, Education Building, 300 Don Gaspar, Santa Fe,
New Mexico 87501-2786 or (505) 827-6571.

RULE 
NUMBER 

PROPOSED 
ACTION 

RULE 
NAME 

6.60.5 
NMAC 

Amend Rule Competency 
Testing for 
Licensure* 

6.61.9 
NMAC 

Amend Rule  Substandard 
Licensure* 

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

NOTICE OF PUBLIC MEETING AND
HEARING

OF THE NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES DEPARTMENT

The New Mexico Energy, Minerals and

Natural Resources Department will hold a
meeting and hearing at 9:00 A.M. Friday,
January 17, 2003 in Porter Hall, first floor,
1220 South Saint Francis Drive, Santa Fe,
NM.     

During the meeting, the New Mexico
Energy, Minerals and Natural Resources
Department will conduct public hearings on
proposed rules for administration of the
Renewable Energy Production Tax
Credit, NMSA 1978, Section 7-2A-19
(2002).
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Copies of the rules are available from the
New Mexico Energy, Minerals and Natural
Resources Department, Energy
Conservation and Management Division,
1220 South Saint Francis Drive, Santa Fe,
NM 87505 or by calling 505-476-3319.  At
the conclusion of the hearing, the Energy,
Minerals and Natural Resources
Department may deliberate and make final
decisions on the rules.    

A copy of the proposed rules will be avail-
able at least 24 hours before the meeting
and may be obtained by contacting Michael
McDiarmid at 476-3319,
mmcdiarmid@state.nm.us or Harold
Trujillo at 476-3318,
httrujillo@state.nm.us.  

All interested persons may participate in the
hearing, and will be given an opportunity to
submit relevant evidence, data, views, and
arguments, orally or in writing.

If you are an individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or service to attend or
participate in the hearing or meeting, please
contact McDiarmid or Trujillo at least one
week prior to the meeting or as soon as pos-
sible.  Public documents, including the
agenda and minutes, can be provided in var-
ious accessible formats.  Please contact
McDiarmid at 476-3319, through New
Mexico voice relay at 1-800-659-1779 or
TTD 1-800-659-8331, if a summary or
other type of accessible format is needed.

A person who wishes to submit a written
statement, in lieu of providing oral testimo-
ny at the hearing, shall submit the written
statement prior to the hearing, or submit it
at the hearing.  No statements will be
accepted after the conclusion of the hearing.

NEW MEXICO 
COMMISSION OF PUBLIC

RECORDS

NOTICE OF REGULAR MEETING

The New Mexico Commission of Public
Records has scheduled a regular meeting for
Tuesday, January 14, 2003, at 9:00 A.M.
The meeting will be held at the New
Mexico State Records Center and Archives,
which is an accessible facility, at 1205
Camino Carlos Rey, Santa Fe, NM.  If you
are an individual with a disability who is in
need of a reader, amplifier, qualified sign
language interpreter, or any form of auxil-
iary aid or service to attend or participate in
the hearing, please contact Kathy Mattison

at 476-7902 by January 6, 2003.  Public
documents, including the agenda and min-
utes, can be provided in various accessible
formats.  A final copy of the agenda will be
available 24 hours before the hearing.

NOTICE OF RULEMAKING

The following items will be presented to the
Commission for consideration:

Repeal
1.17.230 NMAC JRRDS, New
Mexico District Courts

New
1.17.230 NMAC JRRDS, New
Mexico District Courts
1.18.569 NMAC E R R D S ,
New Mexico Organic Commodity
Commission
1.18.980 NMAC E R R D S ,
New Mexico Office of the Medical
Investigator

Amend
1.18.670 NMAC E R R D S ,
New Mexico Veterans’ Service Commission 
1.18.665 NMAC E R R D S ,
New Mexico Department of Health

Renumber
1.18.953 NMAC E R R D S ,
New Mexico State University

to 1.18.954 NMAC E R R D S ,
New Mexico State University

NEW MEXICO PUBLIC
SCHOOL CAPITAL
OUTLAY COUNCIL

PUBLIC SCHOOL CAPITAL OUTLAY
COUNCIL

NOTICE OF PROPOSED 
RULEMAKING

The Public School Capital Outlay Council
will seek input regarding amendment of
6.19.2.9(C)(2) NMAC relative to waiver(s)
of the requirement that a school district's
remaining bonding capacity is calculated
from its bonding capacity on May 15 of the
grant year.

The proposed amendment(s) will be dis-
seminated for field input and review and
notice will be provided regarding a public
hearing to seek input regarding the pro-
posed amendment(s).

Final rules will be adopted by the Council at
a public meeting for which notice is given
in accordance with the Council’s Open
Meetings Policy.  The agenda will be avail-

able at least twenty-four hours prior to the
meeting from the Administrative Assistant
to the Capital Outlay Unit.

Comments, questions, or requests for copies
of the proposed amendment(s) or agenda
should be directed to Lena Archuleta,
Administrative Assistant, Capital Outlay
Unit, at (505) 476-1600.

End of Notices and 
Proposed Rules Section
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ALBUQUERQUE /
BERNALILLO COUNTY

AIR QUALITY CONTROL
BOARD

Explanatory paragraph:  This is an amend-
ment to Subsection R of 20.11.42 NMAC.
EPA updated the definition of “major
source” in 40CFR, Part 70, subpart 2, effec-
tive November 27, 2001.  EPA required that
each state revise its definition of “major
source” and submit the revisions for EPA
approval by November 27, 2002.  This
change mandated by EPA corresponds to
Albuquerque / Bernalillo County Air
Quality Control Board ‘s regulation
20.11.42 NMAC, Operating Permits.  The
Albuquerque / Bernalillo County Air
Quality Control Board adopted this amend-
ment during it’s November 13th, 2002 reg-
ular meeting.  This amendment becomes
effective February 1, 2003.

20.11.42.7 DEFINITIONS: In
addition to the definitions in 20.11.42.7
NMAC, the definitions in 20.11.1 NMAC
apply unless there is a conflict between def-
initions, in which case the definition in
20.11.42 NMAC shall govern.

R. “Major Source”
means any stationary source (or any group
of stationary sources that are located on one
or more contiguous or adjacent properties,
and are under common control of the same
person(s)) in which all of the pollutant emit-
ting activities at such source belong to the
same Major Group (i.e., all have the same
two-digit code), as described in the
Standard Industrial Classification Manual,
1987, and that is described in paragraphs
(1), (2), or (3) below.

(2) A major stationary source of
air pollutants that directly emits or has the
potential to emit, 100 or more tons per year
of any air pollutant (including any major
source of fugitive emissions of any such
pollutant, as determined by rule by the
Administrator).  The fugitive emissions of a
stationary source shall not be considered in
determining whether it is a major stationary
source for the purposes of this paragraph,
unless the source belongs to one of the fol-
lowing categories of stationary sources:

(a) Coal cleaning plants (with
thermal dryers);

(b) Kraft pulp mills;
(c) Portland cement plants;
(d) Primary zinc smelters;
(e) Iron and steel mills;
(f) Primary aluminum ore reduc-

tion plants;
(g) Primary copper smelters;
(h) Hydrofluoric, sulfuric, or

nitric acid plants;
(i) Petroleum refineries;
(j) Lime plants;
(k) Phosphate rock processing

plants;
(l) Coke oven batteries;
(m) Sulfur recovery plants;
(n) Carbon black plants (furnace

process);
(o) Primary lead smelters;
(p) Fuel conversion plant;
(q) Sintering plants;
(r) Secondary metal production

plants;
(s) Chemical process plants;
(t) Fossil-fuel boilers (or combi-

nation thereof) totaling more than 250 mil-
lion British thermal units per hour heat
input;

(u) Petroleum storage and transfer
units with a total storage capacity exceeding
300,000 barrels;

(v) Taconite ore processing
plants;

(w) Glass fiber processing plants;
(x) Charcoal production plants;
(y) Fossil fuel-fired steam electric

plants of more than 250 million British ther-
mal units per hour heat input;

(z) All other stationary source cat-
egories regulated by a standard promulgat-
ed under [the] Section 111 or 112 of the
Federal Act[, but only with respect to those
air pollutants regulated for that category].

[3/1/94. . .12/1/95; 20.11.42.7 NMAC - Rn,
20 NMAC 11.42.I.7, 10/1/02; A, 2/1/03]

licensure by credentials is $300, which
includes the initial licensing period.

D. An applicant who does
not obtain a passing score on the jurispru-
dence exam must submit an additional fee
of $50 to re-take the exam.

E. Triennial Renewal
Fees:

(1) Triennial renewal fee is
[$150] $225.

(2) Late fee for renewal applica-
tions received but not complete, or not
received or post-marked by June 30 is $100.

(3) Impaired Fee: In addition to
the license renewal fee, each dental hygien-
ist subject to renewal may be assessed a fee
not to exceed $30 per triennial renewal peri-
od.

F. Fees for Collaborative
Practice:

(1) Application for Certification
for Collaborative Practice fee is $150

(2) Renewal of Certification for
Collaborative Practice fee is $50 at the time
of each triennial license renewal. The initial
fee will be prorated at $20 per full year of
certification.

G. Fees for Temporary
Licenses and Application:

(1) forty-eight hour license, appli-
cation fee of $50, license fee of $50;

(2) six month license, application
fee of $100, license fee of $100;

(3) twelve month license, applica-
tion fee of $100, license fee of $150.

H. Application for
Certification in Local Anesthesia Fee:

(1) By examination - $40. 
(2) By credentials - $100 for

application and credential review.
I. Reinstatement Fee is

$200.  
J. Administrative Fees:  
(1) Duplicate license fee is $25;
(2) Multiple copies of the Statute

or Rules are $10 each
(3) Copies cost $0.50 per page,

with a minimum charge of $5.00;  
(4) List of current dental hygiene

licensees is $180.  An annual list of current
licensees is available to the professional
association upon request at no cost; and   

(5) Mailing labels of current den-
tal hygiene licensees is $230
[3-14-73, 4-11-81, 3-7-88, 3-28-91, 5-31-
95, 12-15-97, 8-16-99; 16.5.18.8 NMAC -
Rn & A, 16 NMAC 5.18.8, 06-14-01; A, 9-
30-02; A, 12-30-02]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.18 NMAC,
Sections 5 and 8:

16.5.18.5 EFFECTIVE DATE:
September 30, 1996, unless a [different]
later date is cited at the end of a Section [or
Paragraph].
[9-30-96; 16.5.18.5 NMAC - Rn, 16 NMAC
5.18.5, 06-14-01; A, 12-30-02]

16.5.18.8 FEES:
A. All fees are non-refund-

able.
B. Application fee for

licensure by examination is $250, which
includes the initial licensing period.

C. Application fee for

Adopted Rules and Regulations
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be removed from retirement status and the
previous license number reassigned.  The
reinstated license will expire as defined in
16.5.24 NMAC.] The request for reinstate-
ment, including a statement of the appli-
cant's activities during the period of retire-
ment and any existing impairments, shall be
reviewed by a subcommittee as designated
by the Chair.  If the subcommittee finds the
application in order and is satisfied the
applicant has fulfilled all required continu-
ing education and submitted the fees, the
subcommittee may approve the license rein-
statement and the previous license number
reassigned.  The license will be read into the
Committee and Board records at the next
scheduled meeting.  If the subcommittee
finds that the application is not in order, the
application will go to the entire committee
for review. The reinstated license will
expire as defined in 16.5.24 NMAC.

C. A dental hygienist with
a license in retirement status may not prac-
tice dental hygiene in New Mexico until
proof of active licensure is received from
the Board office.

D. If reinstatement of a
retired license is requested after 5 years of
retirement, application for a new license
must be made.
[3-14-73, 3-11-89, 5-31-95, 9-30-96, 1-1-
99; 16.5.25.9 NMAC - Rn & A, 16 NMAC
5.25.9, 12-14-00; A, 12-30-02]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.25 NMAC,
sections 5 and 9:

16.5.25.5 EFFECTIVE DATE:
September 30, 1996, unless a [different]
later date is cited at the end of a Section [or
Paragraph].
[9-30-96; 16.5.25.5 NMAC - Rn, 16 NMAC
5.25.5, 12-14-00; A, 12-30-02]

16.5.25.9 REINSTATEMENT:
A licensee whose license has been placed in
retirement status may request reinstatement
of the retired license within five years of the
date of retirement as indicated in Section
16.5.25.8 NMAC.  Upon receipt of the
request for reinstatement, Board staff shall
send an application for reinstatement of
license.

A. Along with the com-
pleted application, the request for reinstate-
ment must include the reinstatement fee, the
triennial renewal fee, impairment fee, a
completed application, and proof of the fol-
lowing continuing education courses:

(1) There will be 15 CE
hours/year of retirement, up to 45 hours,
required for reinstatement. the requirements
of the infection control hours and the CPR
hours taken in the past twelve months may
be included toward these required hours 

(2) proof of infection control
course within the past twelve months; and

(3) proof of current CPR certifi-
cation;

(4) 45 hours of continuing educa-
tion required for the last triennial renewal
cycle of active licensure.  These hours may
include continuing education identified at
the time of retirement request as well as any
continuing education taken during the
retirement period; and

(5) Verification of licensure in all
states where the applicant holds or has held
a license to practice dental hygiene, or other
health care profession.  Verification must be
sent directly to the Board office from the
other states(s) board, must include a raised
seal, and must attest to the status, issue date,
license number, and other information con-
tained on the form.

B. [The request for rein-
statement, including a statement of the
applicant's activities during the period of
retirement and any existing impairments,
shall be reviewed by the committee at the
next regularly scheduled meeting.  If the
committee finds the application in order and
is satisfied the applicant has fulfilled all
required continuing education, the commit-
tee will recommend to the Board the license

5.33.6, 12-14-00; A, 12-30-02]

16.5.33.7 DEFINITIONS
A. "[Approved] Training

Program" means a course of study
[approved by the Board] resulting in [the
attendee] applicant eligibility [being eligi-
ble] for [certification to perform an]
expanded function certification.

B. “DANB” means the
Dental Assisting National Board.

[C.] [ “ P e r s o n a l
Supervision” means the licensee is person-
ally providing patient care and authorizes
the assistant to concurrently perform a sup-
portive procedure.]

[D.]C. "Indirect Supervision"
means a Licensee is present in the treatment
facility while authorized treatments are
being performed by a dental assistant.

[E.]D. "General Supervision"
means the authorization by a dentist of the
procedures to be used by a dental hygienist,
dental assistant or dental student and the
execution of the procedures in accordance
with a dentist's diagnosis and treatment plan
and in facilities as designated by rule of the
board.

[F.] [“Direct Supervision”
means a dentist is present in the facility and
personally overseeing and directing the pro-
cedure.]

[G.]E. "Rubber Cup Coronal
Polishing" means the use of a rubber cup or
a bristle brush to remove soft debris and
stain from above the gingival margin.

F. “Limited Certificate”
means a radiographic certificate that limits
the holder to take only extra oral dental
films.
[10-21-70...5-31-95, 9-30-96, 2-14-00;
16.5.33.7 NMAC - Rn, 16 NMAC 5.33.7,
12-14-00; A, 3-29-02; A, 12-30-02]

16.5.33.8 REQUIREMENTS
[FOR CERTIFICATION]: [A licensee of
the board shall not allow dental assistants to
perform oral radiography under any level of
supervision unless they are certified or in
training by the Board of Dental Health
Care.  Dental assistants who perform coro-
nal polishing, topical fluoride, or pit and fis-
sure sealants under general supervision are
required to be certified by the Board of
Dental Health Care.]

A. A licensee shall not
allow dental assistants to perform oral radi-
ography under any level of supervision that
are not certified or in authorized training by
the New Mexico Board of Dental Health
Care (NMBODHC).

B. A licensee shall not
allow dental assistants to perform coronal
polishing, topical fluoride application, or
application of pit and fissure sealants under

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.33 NMAC,
Sections 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,
and 16.

16.5.33.5 EFFECTIVE DATE:
September 30, 1996, unless a [different]
later date is cited at the end of a Section [or
Paragraph].
[9-30-96; 16.5.33.5 NMAC - Rn, 16 NMAC
5.33.5, 12-14-00; A, 12-30-02]

16.5.33.6 OBJECTIVE: To
establish the requirements for certification
for dental assistants to perform expanded
functions.  These rules address applicants
being certified via the following tracks:

A. Independent prepara-
tion for the requirements;

B. Attendance in a dental
assisting program;

C. Attendance in an
accredited dental hygiene school; and

D. New residents of New
Mexico with current certificates in expand-
ed functions in their previous state (creden-
tials).
[9-30-96; 16.5.33.6 NMAC - Rn, 16 NMAC
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Board member and serve as the technique
test required for certification.] If an appli-
cant chooses to provide only a panoramic
film the certificate holder is limited to tak-
ing only extra oral films.

(4) The technique test will be
taken on a phantom or human patient.  The
applicant shall expose a full mouth intra
oral radiographic series of radiographs, or a
panoramic film, develop, mount, and label
the films.  The exam must be done inde-
pendently and submitted to the NMBODHC
office with an affidavit signed by the den-
tist, dental hygienist, or dental assistant cer-
tified in radiography attesting to the inde-
pendent exam.  The radiographs must be of
diagnostic quality and will be graded by at
least two Board or Committee members and
serve as the technique test required for cer-
tification.

(5) Pass the take home jurispru-
dence examination.

[C. Training Permit:
Applicants who have passed the DANB
written exam and completed a self-study or
training course will be issued a training per-
mit which allows them to expose radi-
ographs in the office under the personal
supervision of a dentist, dental hygienist, or
dental assistant certified to take radi-
ographs.  The training permit is valid for no
longer than four months from the date of
issue.  When the supervising dentist
believes the applicant is competent to inde-
pendently expose radiographs, the exam
will be taken in accordance with the provi-
sions of paragraph (3) Subsection B of
Section 16.5.33.9 NMAC.]

[(1) Applicants who have com-
pleted or are enrolled in a dental assistant
training program and have passed the
DANB written exam will be issued a
Radiography Technique Exam Admission
slip, which will allows them to take the
technique test as in paragraph (2) Sub
Section B of Section 16.5.33.9 NMAC of
this part of the rules.]

[(2) Applicants for certification in
radiology will be allowed to take the tech-
nique exam three times. With each failure
the supervising dentist will be notified of
their responsibility for training the appli-
cant.]

[(3) After a third failure the appli-
cant and supervising dentist will be required
to apply to the Board with a plan for reme-
diation, including what steps will be taken
to assure clinical competence.]

[D.]C. Exemptions  
(1) A dental hygiene student

enrolled in an accredited school of dental
hygiene who [has] having passed a curricu-
lum in dental radiography, [course] may be
granted a certificate to expose radiographs
without an examination.

(2) A dental assistant [who is] cer-
tified to perform dental radiography in
another state with requirements not less
stringent than those in New Mexico may be
certified based on credentials.  [If the other
state did not include a technique exam a
training permit may be issued and only that
portion of the certification exam required.]
[9-7-84, 5-31-95, 9-30-96, 1-1-98, 2-14-00;
16.5.33.9 NMAC - Rn & A, 16 NMAC
5.33.9, 12-14-00; 16.3.33.9 NMAC - A, 2-
28-02; A, 12-30-02]

16.5.33.10 E D U C A T I O N ,
[EXPERIENCE], AND EXAMINATION
REQUIREMENTS FOR RUBBER CUP
CORONAL POLISHING AND APPLI-
CATION OF TOPICAL FLUORIDE
CERTIFICATION;

A. [Successfully complet-
ed a self-study or training course on rubber
cup coronal polishing, and have assisted
with and/or observed five (5) cases of rub-
ber cup coronal polishing in children and
adults.] Education Requirements:  Study by
independent preparation or in a training
course on rubber cup coronal polishing and
application of topical fluoride and have
assisted with and/or observed five (5) cases
of rubber cup coronal polishing on children
and/or adults and five (5) applications of
topical fluoride.

B. [Pass a Board approved
written examination on rubber cup coronal
polishing; and] Examination Requirements:

(1) Pass a NMBODHC or DANB
written examination on rubber cup coronal
polishing and application of topical fluo-
ride;

(2) Perform the technique while
being personally observed by a dentist, den-
tal hygienist, or dental assistant certified in
rubber cup coronal polishing and applica-
tion of topical fluoride on five (5) adults
and/or children and five (5) applications of
topical fluoride on children; and

(3) Pass the take home jurispru-
dence examination.

[C. Following successful
completion of the exam, perform rubber cup
coronal polishing under the personal super-
vision of a licensed dentist or dental hygien-
ist on 4 adults and 4 children;]

[D.]C. Exemptions:
(1) A dental hygiene student

enrolled in an accredited school of dental
hygiene [who has] having passed a curricu-
lum for rubber cup coronal polishing and
application of topical fluoride, may be
granted a certificate without meeting the
other requirements of this section.

(2) A dental assistant who is certi-
fied to perform rubber cup coronal polish-
ing and application of topical fluoride in
another state with requirements not less

general supervision without certification by
the NMBODHC.

C. Dental assistants who
perform oral radiography under any level of
supervision are required to be certified by
the NMBODHC.  Dental assistants who
perform coronal polishing, application of
topical fluoride or application of pit and fis-
sure sealants under general supervision are
required to be certified by the NMBODHC.

D. Expanded function cer-
tification offered by the NMBODHC is dis-
tinct from certification offered by DANB.
DANB certification gives the individual the
right to use the initials C.D.A after their
name, but does not qualify the individual to
perform expanded functions without being
certified by the NMBODHC.
[9-7-84...9-30-96; 16.5.33.8 NMAC - Rn,
16 NMAC 5.33.8, 12-14-00; A, 3-29-02; A,
9-30-02; A, 12-30-02]

16.5.33.9 EDUCATION AND
EXAMINATION REQUIREMENTS
FOR DENTAL RADIOGRAPHY CER-
TIFICATION:

A. E d u c a t i o n
Requirements:  [Successfully complete a
self study or training course on radiation
health and safety, and have assisted with
an/or observed five (5) cases of full mouth
radiography.]

(1) Study by independent prepara-
tion or in a training course on radiation
health and safety; and

(2) Have assisted with and/or
observed five (5) cases of full mouth intra
oral radiographic series or five (5) extra oral
radiographs if applying for a limited certifi-
cate. 

B. E x a m i n a t i o n
Requirements:

(1) Pass the NMBODHC or
DANB written [radiology] examination on
radiation health and safety. [given by the
Dental Assistants National Board or the
Board approved written radiology examina-
tion; and] Evidence of successful comple-
tion shall be posted in the dental office and
will serve as a training permit for 12 months
from the date of examination.

(2) Pass the technique test
demonstrating proficiency in the exposure
of a full-mouth [periapical] intra oral radi-
ographic [film] series or panoramic film as
established by the [Board] NMBODHC.

(3) [The technique test will be
taken in the office on a phantom or human
patient with the applicant exposing a full
mouth set of radiographs, developing and
mounting the films.  The exam must be
done independently and submitted to the
board office with a statement signed by the
dentist attesting to the independent exam.
The films will be graded by at least one
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stringent than those in New Mexico may be
certified based on credentials.

(3) A dental assistant who holds a
current CDA certification issued by DANB
may be issued a certificate for rubber cup
coronal polishing and application of topical
fluoride without meeting the other require-
ments of this section.
[8-11-89...9-30-96, 1-1-98, 2-14-00;
16.5.33.10 NMAC - Rn, 16 NMAC 5.33.10,
12-14-00; A, 3-29-02; A, 12-30-02]

[16.5.33.11 EDUCATION, EXPE-
RIENCE AND EXAMINATION
REQUIREMENTS FOR APPLICATION
OF TOPICAL FLUORIDE]

[A. Successfully complete
a self-study or training course on the use of
topical fluoride, and assisted an/or observed
five (5) cases of topical fluoride applica-
tion;]

[B. Pass a Board approved
written examination on topical fluoride
application; and]

[C. Following successful
completion of the exam, apply topical fluo-
ride under the personal supervision of a
licensed dentist or dental hygienist on 6
children.]

[D. Exemptions:] 
[(1) A dental hygiene student

enrolled in an accredited school of dental
hygiene who has passed a curriculum for
application of topical fluoride may be grant-
ed a certificate without meeting the other
requirements of this section.]

[(2) A dental assistant who is cer-
tified to perform topical fluoride in another
state with requirements not less stringent
than those in New Mexico may be certified
based on credentials.]

[(3) A dental assistant who holds a
current CDA certification issued by DANB
may be issued a certificate for application of
topical fluoride without meeting the other
requirements of this section.]
[5-31-95, 9-30-95, 2-14-00; 16.5.33.11
NMAC - Rn, 16 NMAC 5.33.11, 12-14-00;
A, 3-29-02; 16.5.33.11 NMAC - Rn,
16.5.33.12 NMAC & A, 12-30-02]

16.5.33.[12]11 EDUCATION, EXPE-
RIENCE AND EXAMINATION
REQUIREMENTS FOR APPLICA-
TION OF PIT AND FISSURE
SEALANTS CERTIFICATION:

A. [Proof of 4000 hours of
chair side dental assisting experience in the
five years immediately prior to application.]
Experience Requirements:  The applicant
must have 2080 hours of clinical chair side
dental assisting within the two years prior to
applying for certification.

B. [Successfully com-
pletes a self-study or training course on pit

year from the date of receipt;]
B. Dental Radiography:
(1) [A letter from a supervising

dentist or hygienist that the applicant has
assisted with and/or observed five (5) cases
of full mouth radiography.] Proof of passing
the NMBODHC or DANB written exami-
nation on radiation health and safety.

(2) [Proof of completion of a
training course in radiation health and safe-
ty or a letter of certification cosigned by the
applicant and a dentist or hygienist , that
they have completed a self-study training
course on radiation health and safety.] An
affidavit from a supervising dentist, dental
hygienist, or dental assistant certified in
radiography verifying the applicant has:

(a) assisted with and/or observed
five (5) cases of full-mouth intra oral radi-
ographic series or five (5) panoramic films
if applying for a limited certification; and

(b) that upon reaching competen-
cy, the applicant independently exposed the
radiographs submitted for technique exami-
nation.

(3) The completed full mouth
intra oral radiographic series or a panoram-
ic film as required for the technique exam
described in 16.5.33.9 of these rules.

C. Rubber cup coronal
polishing and application of topical fluo-
ride:

(1) [A letter from a supervising
dentist or hygienist that the applicant has
assisted with and/or observed five (5) cases
of rubber cup coronal polishing.] Proof of
passing the NMBODHC or DANB written
examination for rubber cup coronal polish-
ing and application of topical fluoride.

(2) [Proof of completion of a
training course in rubber cup coronal pol-
ishing or a letter of certification cosigned by
the applicant and a dentist or hygienist, that
they have completed a self-study training
course on rubber cup coronal polishing;] An
affidavit from a supervising dentist, dental
hygienist, or dental assistant certified in
rubber cup coronal polishing and topical
fluoride application that the applicant has:

(a) assisted with and/or observed
five (5) cases of rubber cup coronal polish-
ing on adults and/or children and five (5)
applications of topical fluoride on children;
and

(b) while being personally
observed by a dentist, dental hygienist, or
dental assistant certified in rubber cup coro-
nal polishing, application of topical fluoride
provided rubber cup coronal polishing on
five (5) adults and/or children; and, provide
applications of topical fluoride five (5) chil-
dren.

[(3) A form, provided by the
Board, signed by the dentist or dental
hygienist who provided personal supervi-

and fissure sealant application, and assisted
with and /or observed placement of 12 pit
and fissure sealants.] Education
Requirements:

(1) Study by independent prepara-
tion or a training course on pit and fissure
sealant application; and

(2) Assisted with and/or observed
application of twelve (12) pit and fissure
sealants.

C. [Pass a Board approved
written examination on pit and fissure
sealant application.  The applicant must
hold a current certification for rubber cup
coronal polishing prior to applying to take
the pit and fissure examination; and]
Examination Requirements:

(1) Pass a NMBODHC or DANB
examination on the application of pit and
fissure sealants.

(2) Following successful comple-
tion of the examination, apply pit and fis-
sure sealants while being personally
observed by a licensed dentist or dental
hygienist on five (5) patients.

(3) Pass the take home jurispru-
dence examination.

[D. Following successful
completion of the exam, apply pit and fis-
sure sealants under the personal supervision
of a licensed dentist or dental hygienist on 6
patients.]

[E.]D. Exemptions:
(1) A dental hygiene student

enrolled in an accredited school of dental
hygiene [who has] having passed a curricu-
lum for pit and fissure sealants and rubber
cup coronal polishing, may be granted a
certificate without meeting the other
requirements of this section.

(2) A dental assistant who is certi-
fied to perform application of pit and fissure
sealants in another state with requirements
not less stringent than those in New Mexico
may be certified based on credentials.
[5-31-95, 9-30-95, 2-14-00; 16.5.33.11
NMAC - Rn, 16 NMAC 5.33.11, 12-14-00;
A, 3-29-02; 16.5.33.11 NMAC - Rn,
16.5.33.12 NMAC & A, 12-30-02]

16.5.33.[13]12 REQUIRED DOCU-
MENTATION:  Each applicant for an
expanded function dental assistant cer-
tificate must submit to the NMBODHC
or its agent the required fees and follow-
ing documentation.  [The application fee
must only be submitted with the initial
request for certification.  Additional
expanded functions require only the doc-
umentation.]

A. Completed [signed]
application with a passport quality photo
taken within 6 months affixed to the appli-
cation and the completed jurisprudence take
home exam.  [Applications are valid for 1
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sion and instruction of the required experi-
ence specified in Subsection C of
16.5.33.10 NMAC.]

[D. Topical Fluoride:]
[(1) A letter from a supervising

dentist or hygienist that the applicant has
assisted with and/or observed five (5) cases
of topical fluoride application.]

[(2) Proof of completion of a
training course on topical fluoride applica-
tion or a letter of certification cosigned by
the applicant and a dentist or hygienist, that
they have completed a self-study training
course on topical fluoride application;]

[(3) A form, provided by the
Board, signed by the dentist or dental
hygienist who provided personal supervi-
sion and instruction on appropriate applica-
tion techniques.]

[E.]D. Pit and Fissure
Sealants:

(1) [A letter from a supervising
dentist or hygienist that the applicant has
assisted with and/or observed placement of
twelve (12) pit and fissure sealants.] Proof
of passing the NMBODHC approved exam-
ination on application of pit and fissure
sealants.

(2) [Proof of completion of a
training course on pit and fissure sealants or
a letter of certification cosigned by the
applicant and a dentist or hygienist, that
they have completed a self-study training
course on pit and fissure sealants;] An affi-
davit from a supervising dentist or dental
hygienist verifying that the applicant has:

(a) assisted with and/or observed
placement of twelve (12) pit and fissure
sealants; and

(b) while being personally
observed by a dentist or dental hygienist,
the applicant successfully place pit and fis-
sure sealants on six (6) patients.

[(3) A form, provided by the
Board, signed by the dentist or dental
hygienist who provided personal supervi-
sion and instruction on appropriate applica-
tion techniques, and]

[(4)](3) Proof of [4,000] 2080
hours of chair side dental assisting experi-
ence [in the five] within two years immedi-
ately prior to application for certification.

(4) The completed jurisprudence
exam.
[9-30-96, 1-1-98, 2-14-00; 16.5.33.12
NMAC - Rn, 16 NMAC 5.33.12, 12-14-00;
16.5.33.12 NMAC - Rn, 16.5.33.13 NMAC
& A, 12-30-02]

16.5.33.[14]13 CERTIFICATION
BY CREDENTIALS:  Applicants for cer-
tification by credentials shall provide to the
NMBODHC or its agent:

A. Verification of a current
valid certificate from another state, or

B. An official  letter from
the director of an accredited dental hygiene
program indicating the applicant has com-
pleted coursework in the requested expand-
ed function, or

C. Proof of current, valid,
certification as a CDA issued by DANB.

D. All certifications, let-
ters and validations must be received direct-
ly by the Board office from the state, insti-
tution, or DANB. 
[1-1-98, A, 8-16-99; 16.5.33.14 NMAC -
Rn, 16 NMAC 5.33.14, 12-14-00; A, 3-29-
02; A, 12-30-02]

16.5.33.[15]14 RE-EXAMINATION
PROCEDURE: [An applicant who does
not obtain a passing score on the required
exam must submit a new examination fee as
defined in Subsection C of 16.5.32.8
NMAC.  An applicant who does not pass
the radiographic technique test must pay
$25 to be issued another training permit.]

A. An applicant who does
not obtain a passing score on the required
written exam must re-apply and pay the
required fees in order to retake the exami-
nation.

B. Applicants for certifica-
tion in radiography will be allowed to sub-
mit radiographs for the technique exam
three times.  With each failure the supervis-
ing dentist, dental hygienist, or dental assis-
tant certified in dental radiography will be
notified of their responsibility for training
the applicant.

C. After a third failure, the
applicant and supervising dentist, dental
hygienist, or dental assistant certified in
radiography will be required to submit to
the NMBODHC a plan for remediation,
including steps that will be taken to assure
clinical competency.
[1-1-98, A, 8-16-99; 16.5.33.14 NMAC -
Rn, 16 NMAC 5.33.14, 12-14-00; A, 3-29-
02; 16.5.33.14 NMAC - Rn, 16.5.33.15
NMAC & A, 12-30-02]

16.5.33.[16]15 CERTIFICATION
PROCEDURE: Upon receipt of a com-
pleted application, including all required
documentation and fees the Secretary-
Treasurer or delegate of the Board will
review the application and determine eligi-
bility for certification.  The certificate must
be displayed so that it is visible to the pub-
lic.
[9-30-96, 2-14-00; 16.5.33.15 NMAC - Rn
& A, 16 NMAC 5.33.15, 12-14-00;
16.5.33.15 NMAC - Rn, 16.5.33.16 NMAC
& A, 12-30-02]

16.5.33.16 [RESERVED]
[5-31-95, 1-1-98; 16.5.33.16 NMAC - Rn,
16 NMAC 5.33.16, 12-14-00; A, 12-30-02]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.19 NMAC,
Sections 1, 5, 8, 9, and 11.  This rule was
also reformatted and renumbered from 16
NMAC 5.19 to comply with the current
NMAC requirements.

16.5.19.1 ISSUING AGENCY:
New Mexico Board of Dental Health Care[
, 725 St. Michael's Drive, Santa Fe, NM
87504, (505) 827-7165].
[9-30-96; 16.5.19.1 NMAC- Rn & A, 16
NMAC 5.19.1, 12-30-02]

16.5.19.5 EFFECTIVE DATE:
September 30, 1996, unless a [different]
later date is cited at the end of a Section[ or
Paragraph].
[9-30-96; 16.5.19.5 NMAC - Rn & A, 16
NMAC 5.19.5, 12-30-02]

16.5.19.8 P R E R E Q U I S I T E
REQUIREMENTS FOR LICENSE:
Each applicant for licensure as a dental
hygienist by examination must possess the
following qualifications:

A. Graduated and received
a diploma from an accredited dental
hygiene program consisting of at least two
academic years of dental hygiene curricu-
lum as defined in Section 61-5A-13 of the
Act.

B. Passed the Dental
Hygiene National Board Examination as
defined in Section 61-5A-13,A;

C. Passed the WREB or
CRDTS examination. The results of the
WREB or CRDTS exam are valid in New
Mexico for a period not to exceed five
years;

(1) The applicant shall apply
directly to WREB or CRDTS for examina-
tion, and

(2) WREB or CRDTS results
must be sent directly to the Board office;
and

D. Passed the
Jurisprudence Exam with a score of at least
[70] 75 percentile.
[3-14-73, 10-4-86, 3-7-88, 5-31-95; A, 12-
15-97, A, 8-16-99; 16.5.19.8 NMAC – Rn
& A, 16 NMAC 5.19.8, 12-30-02]

16.5.19.9 DOCUMENTATION
REQUIREMENTS: Each applicant for a
dental hygiene license by examination must
submit the required fees and following doc-
umentation:

A. Completed application,
signed and notarized with a passport quality
photo taken within 6 months affixed to the
application. Applications are valid for 1
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year from the date of receipt;
B. Official transcripts

from the dental hygiene program, to be sent
directly to the Board office from the accred-
ited program;

C. Copy of WREB or
CRDTS certificate or score card;

D. Copy of National Board
Examination certificate or score card;

E. Proof of having taken a
course in infection control technique or
graduation from dental hygiene school
within the past twelve months; 

F. Proof of current CPR
certification; and 

G. Verification of licen-
sure in all states where the applicant holds
or has held a license to practice dental
hygiene or a related profession.
Verification must be sent directly to the
Board office from the other state(s) board,
must include a raised seal, and must attest to
the status, issue date, license number, and
other information contained on the form.
[3-14-73, 3-7-88, 10-4-86, 5-31-95, 9-30-
96, 12-15-97; 16.5.19.9 NMAC - Rn & A,
16 NMAC 5.19.9, 12-30-02]

16.5.19.11 LICENSURE PRO-
CEDURE:  Upon receipt of a completed
application, including all required docu-
mentation and fees, and successful comple-
tion of the examination requirements, a
[designee of the] Committee member will
review the application and may approve for
licensure. The recommendation of the
Committee will be given to the Board to
formally accept the approval of the applica-
tion at the next scheduled meeting.

A. Initial dental hygiene
licenses are issued for a period not to
exceed three years, as defined in Part 24.

B. Any application that
cannot be approved by the [delegate of the]
Committee member will be reviewed by the
entire Committee at the next scheduled
meeting.
[3-16-94...9-30-96; A, 8-16-99; 16.5.19.11
NMAC - Rn & A, 16 NMAC 5.19.11, 12-
30-02]

temporary license to continue uninterrupted
practice of dental hygiene in New Mexico.
[3-14-73, 5-31-95, 9-30-96; 16.5.21.8
NMAC - Rn & A, 16 NMAC 5.21.8, 12-30-
02]

16.5.21.12 LICENSURE PRO-
CEDURE:

A. Clinical Educator:
Upon receipt of a completed application,
including all required documentation and
fees, a Committee member will review the
application and [determine eligibility for
licensure] may approve for licensure.  The
license will be read into the Committee and
Board records at the next scheduled meet-
ing. [The temporary license may be issued
by a delegate of the Board.]

B. Public Health Dental
Hygiene: Upon receipt of a completed
application, including all required docu-
mentation and fees, and successful comple-
tion of the jurisprudence examination, a
Committee member will review the applica-
tion and [determine eligibility for licensure]
may approve for licensure.  The license will
be read into the Committee and Board
records at the next scheduled meeting. [The
recommendation of the Committee will be
given to the Board at the next scheduled
meeting.]
[3-14-73, 9-30-96; 16.5.21.12 NMAC - Rn
& A, 16 NMAC 5.21.12, 12-30-02]

NMAC 5.21.1, 12-30-02]

16.5.21.5 EFFECTIVE DATE:
September 30, 1996, unless a [different]
later date is cited at the end of a Section [or
Paragraph].
[9-30-96; 16.5.21.5 NMAC – Rn & A, 16
NMAC 5.21.5, 12-30-02]

16.5.21.8 CATEGORIES OF
TEMPORARY LICENSES: Temporary
dental hygiene licenses may be issued in the
following categories for specific purposes,
if education and experience requirements
are met.

A. Clinical Educator.
[Dental hygienists, not currently licensed in
New Mexico, who provide clinical educa-
tion or training that includes demonstrations
on live subjects must apply for temporary
licensure. The temporary license is issued
for forty-eight hours (two days). If the
course lasts longer than two days, addition-
al forty-eight hour licenses may be request-
ed upon payment of the applicable fees. A
temporary license may not be issued for less
than forty-eight hours.]

(1)  Dental Hygienists, not cur-
rently licensed in New Mexico, who pro-
vide continuing education or training that
includes clinical demonstrations on live
subjects must apply for temporary licen-
sure.  The temporary license is issued for
forty eight hours (two days).  If the course
lasts longer than two days, additional fourty
eight hour licenses may be requested upon
payment of the applicable fees.

(2)  Dental Hygienists, not cur-
rently licensed in New Mexico, who intend
to serve as a faculty member of an accredit-
ed Dental Hygiene Program must apply for
a temporary license.  The temporary license
is issued for twelve months and may be
renewed one time.  Temporary licensees
must be granted a license under the provi-
sions of Part 19 of these rules or 16.5.21.15
NMAC of this section prior to the expira-
tion date of the temporary license to contin-
ue uninterrupted practice of dental hygiene
in New Mexico.

B. Public Health Dental
Hygiene. A dental hygienist may be granted
temporary licensure to practice in a state
institution, public health clinic or public
health program approved or maintained by
the New Mexico Department of Health. The
temporary license holder is restricted to
work exclusively in the institution or pro-
gram named on the application. A tempo-
rary license may be issued for six or twelve
months and may be renewed one time.
Temporary licensees must be granted a
license under the provisions of Part 19 of
these Rules or [Part 20] 16.5.21.5 of this
section prior to the expiration date of the

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is a renumbering and amendment to
16.5.21 NMAC, Sections 1, 5, 8, and 12.
This rule was also reformatted and renum-
bered from 16 NMAC 5.21 to comply with
the current NMAC requirements.

16.5.21.1 ISSUING AGENCY:
New Mexico Board of Dental Health Care[,
725 St. Michael's Drive, Santa Fe, NM
87504, (505) 827-7165]
[9-30-96; 16.5.21.1 NMAC - Rn & A, 16

NEW MEXICO BOARD OF
EDUCATION

The State Board of Education has repealed
and replaced the following regulations
effective December 30, 2002:

6.63.4 NMAC Repeal rule
Licensure in Educational Diagnosis
6.63.4 NMAC Adopt new rule
Licensure in Educational Diagnosis

The State Board of Education repeals the
following regulation effective June 30,
2003.  The regulation is replaced by 6.63.5
NMAC, Licensure for School Psychologist,
K - 12, effective July 1, 2003.

6 NMAC 4.2.3.11
Licensure for School Psychologists, K-12

NEW MEXICO BOARD OF
EDUCATION

TITLE 6 PRIMARY AND
SECONDARY EDUCATION
CHAPTER 63 SCHOOL PERSON-
NEL - LICENSURE REQUIREMENTS
FOR ANCILLARY AND SUPPORT
PERSONNEL
PART 4 LICENSURE IN
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EDUCATIONAL DIAGNOSIS

6.63.4.1 ISSUING AGENCY:
State Board of Education 
[6.63.4.1 NMAC - Rp 6.63.4.1 NMAC, 12-
30-02]

6.63.4.2 SCOPE:  All persons
seeking licensure in educational diagnosis.
[6.63.4.2 NMAC - Rp 6.63.4.2 NMAC, 12-
30-02]

6.63.4.3 S T A T U T O R Y
AUTHORITY: Sections 22-2-1, NMSA
1978 and 22-2-2, NMSA 1978. 
[6.63.4.3 NMAC - Rp 6.63.4.3 NMAC, 12-
30-02]

6.63.4.4 D U R A T I O N :
Permanent
[6.63.4.4 NMAC - Rp 6.63.4.4 NMAC, 12-
30-02]

6.63.4.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited in the history note at the end of a sec-
tion.
[6.63.4.5 NMAC - Rp 6.63.4.5 NMAC, 12-
30-02]

6.63.4.6 OBJECTIVE: This
regulation establishes the licensure require-
ments for persons seeking licensure in edu-
cational diagnosis.
[6.63.4.6 NMAC - Rp 6.63.4.6 NMAC, 12-
30-02]

6.63.4.7 DEFINITIONS:
A. “Level I Licensure”

means a provisional license in Educational
Diagnosis granted for up to three years. The
license is nonrenewable unless the license
holder verifies to the State Board of
Education that he/she has not worked using
the license during its effective dates.

B. “Level II Licensure”
means a renewable license in Educational
Diagnosis awarded after successful comple-
tion of Level I License requirements.

C. “Supervision for an
entry-level educational diagnostician”
means an entry-level educational diagnosti-
cian will be required to have a minimum of
one-hour per week individual supervision
with a Level II Licensed educational diag-
nostician.

D. “Term of Licensure for
an entry-level educational diagnostician”
means the entry-level educational diagnosis
license is issued for a three-year period and
is non-renewable.  The licensee must
acquire the competencies and requirements
to achieve a Level II Educational Diagnosis
license within the three-year period.

E. Satisfactory experience
means the individual has:

(1) Satisfactorily carried out the
duties and responsibilities of the position as
verified by the Superintendent or the gov-
erning authority of a private school or state
institution, and 

(2) Satisfactorily met the quality
of the practice of educational diagnosis and
professional responsibilities as reported by
the supervising educational diagnostician.
[6.63.4.7 NMAC - N, 12-30-02]

6.63.4.8 REQUIREMENTS
FOR PERSONS SEEKING LEVEL I
ENTRY-LEVEL EDUCATIONAL
DIAGNOSIS LICENSURE:  All persons
who perform services in educational diag-
nosis in public schools or in those special
state-supported schools within state agen-
cies, must hold valid, educational diagnosis
licensure issued by the State Board of
Education.  Persons seeking entry-level
licensure in educational diagnosis pursuant
to the provisions of this regulation shall
meet the following requirements.

A. Bachelor's degree and
Master's degree from a regionally accredit-
ed college or university; and

B. 30 graduate hours,
(which may be completed as a part of the
master's degree program or in addition to
the master's) meeting the applicable pro-
gram requirements as follows:

(1) The 30 graduate hours, if
awarded by a New Mexico college or uni-
versity, must be from an Educational
Diagnostic or School Psychology program
approved by the New Mexico State Board
of Education and include a 240 hour intern-
ship; or

(2) The 30 graduate hours award-
ed by a college or university outside New
Mexico must be from an educational diag-
nostic or school psychology program
approved by the New Mexico Board of
Education and include a 240 hour intern-
ship; and

(3) All persons previously
licensed as an Educational Diagnostician
may substitute two years of verified, suc-
cessful employment as an Educational
Diagnostician for these requirements if a
Diagnostic Internship was not part of their
educational program; and

C. Background experi-
ence.  The applicant must meet this require-
ment by:

(1) Holding a valid New Mexico
teaching license, counseling license, or a
licensure in another ancillary area; or

(2) Demonstrating three (3) years
of documented, verified satisfactory experi-
ence in one or a combination of the follow-
ing areas:  work in community-based pro-
grams serving developmentally disabled
children/adults; mental health work related
to educational diagnosis; clinical practice

related to educational diagnosis; vocational
evaluation; or teaching.
[6.63.4.8 NMAC - Rp 6.63.4.8 NMAC, 12-
30-02]

6.63.4.9 REQUIREMENTS
FOR PERSONS SEEKING LEVEL II
EDUCATIONAL DIAGNOSIS LICEN-
SURE:

A. Persons seeking Level
II Educational Diagnosis licensure pursuant
to the provisions of this regulation shall
meet the following requirements
A valid Level I license; and

B. Successful completion
or demonstration of competencies for an
entry-level educational diagnostician; and

C. Satisfactory completion
of 1800 hours of supervised experience as
an educational diagnostician (i.e., minimum
of 240 internship hours and 1200 post
internship supervised hours in a school-
related setting).
[6.63.4.9 NMAC - N, 12-30-02]

6.63.4.10 I M P L E M E N T A -
TION:  All persons holding a valid New
Mexico license in educational diagnosis on
December 30, 2003, shall be entitled to
licensure in educational diagnosis.  Such
licensure may be further continued pursuant
to regulation(s) as established by the State
Board of Education. 
[6.63.4.10 NMAC - Rp 6.63.4.9 NMAC,
12-30-02]

6.63.4.11 R E F E R E N C E D
MATERIAL: Competencies for Entry
Level Educational Diagnosticians

A. P r o f e s s i o n a l
Knowledge

(1) Parent/Professional
Communication Skills

(a) Discuss, demonstrate and
apply communication techniques.

(b) Describe community
resources available to parents.

(c) Describe issues and problems
faced by parents of exceptional children.

(d) Describe models (e.g. home,
mainstream, and center-based) for service
delivery.

(e) Demonstrate knowledge of
and sensitivity to addressing cultural,
social, and ethnic values and attitudes.

(f) Demonstrate ability to com-
municate assessment and evaluation results
both verbally and in writing to parents and
professionals.

(g) Demonstrate ability to com-
municate state and federal regulations and
due process rights to parents and profes-
sionals.

(2) Exceptionalities
(a) Define each exceptionality.
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(b) List characteristics and needs
as differentiated from cultural and/or lin-
guistic differences.

(c) Discuss general nature, etiolo-
gies, and learning styles.

(d) Describe current theories and
best practices for education and habilitation
or rehabilitation.

(e) Demonstrate ability to
respond to various physical and sensory
needs of children with various exceptional-
ities.

(f) Choose evaluation instruments
and procedures appropriate for each excep-
tionality, age level, and/or cultural and lin-
guistic factor(s).

(3) Least Restrictive Environment
(a) Describe the rationale neces-

sary to determine a child's least restrictive
environment.

(b) Discuss the historical devel-
opment of the least restrictive environment
concept.

(c) Demonstrate knowledge of
common service delivery options.

(d) Demonstrate skill in making
recommendations to facilitate integration
into the regular program.

(e) Demonstrate knowledge of
need for ancillary service and service deliv-
ery options.

(4) Educational Appraisal and
Review Committee

(a) Describe the role and respon-
sibilities of the committee.

(b) Describe the ideal composi-
tion of the committee.

(c) Demonstrate skill in develop-
ing a total service plan.

(d) Demonstrate skill as a mem-
ber of an Educational Appraisal and Review
Committee in reviewing students Individual
Educational Plans for consideration for
exiting from Special Education. 

(e) Demonstrate skill in preparing
comprehensive report summaries keyed to
the development of a Total Service Plan.

B. Human Growth and
Development

(1) Motor, Language, Socio-
Emotional, and Cognitive Development

(a) Describe the steps or  mile-
stones of normal motor, language, socio-
emotional, and cognitive development.

(b) Demonstrate knowledge of
the approximate age expectancies for
achieving milestones.

(c) List and discuss factors affect-
ing development.

(d) Discuss knowledge of social,
cultural, and physiological aspects of
human development.

(e) Describe current theories of
learning and learning styles.

(2) Medical Syndromes

(a) Describe medical syndromes
commonly found among special popula-
tions and their impact on learning.

(b) Describe identifying charac-
teristics and prognosis.

(c) Discuss causal factors.
C. Culturally and

Linguistically Diverse Populations
(1) Demonstrate knowledge and

sensitivity to address linguistic, cultural,
and social differences among learners from
diverse populations.

(2) Demonstrate knowledge of
characteristics and needs as related to cul-
tural and linguistic differences.

(3) Demonstrate skills in select-
ing and administering appropriate assess-
ment instruments for learners from diverse
populations.

(4) Demonstrate skill in utilizing
language background, language dominance
and language proficiency in the assessment
process.

(5) Demonstrate understanding of
the impact of acculturation on learning and
language acquisition.

(6) Demonstrate knowledge of
variations in traditions and values across
and within cultures and their effects on rela-
tionships among individuals with excep-
tional learning needs, family, and schooling.

(7) Demonstrate awareness of
cultural perspectives influencing the rela-
tionships among families, schools, and
communities, as related to assessment.

(8) Demonstrate knowledge of
teaching strategies addressing learning
styles and learning needs of children from
culturally and linguistically diverse back-
grounds.

D. Assessment/Evaluation
(1) Screening, Referral, and

Evaluation
(a) Demonstrate skill in typical

screening, referral, and evaluation proce-
dures for exceptional individuals.

(b) Demonstrate skill in selecting
and administering the types of assessment
procedures, including informal and formal,
standardized and non-standardized tests,
and norm-  referenced and criterion refer-
enced tests.

(c) Prepare reports giving testing
information from educational diagnostic
evaluations and state specific adjustments
needed for the student in methods and mate-
rials.

(d) Demonstrate skill in observa-
tion techniques.

(e) Demonstrate various methods
for regular monitoring of student progress.

(f) Take testing information from
vocational assessments and incorporate the
findings in comprehensive reports for class-
room programming.

(g) Take assessment information
from evaluation done by ancillary personnel
and incorporate findings in comprehensive
reports for classroom programming.

(h) Demonstrate knowledge and
use of psychometric theory and descriptive
statistics necessary to interpret psychoedu-
cational tests.

(2) Individualized Educational
Plan Development

(a) Complete contents and com-
ponents of an Individualized Educational
Plan.

(b) Describe the timelines and
procedures of Individual Educational Plan
development to include a total service plan
and the instructional component.

(c) Recommend annual goals and
short term objectives for a student's Total
Service Plan.

(d) Design an Individualized
Educational Plan (Instructional
Component)  for specific students.

(e) Describe the procedures for
modifying an Individualized Educational
plan.

(3) Individualized Educational
Plan Implementation (Instructional
Component) 

(a) Demonstrate ability to inte-
grate the Total Service Plan and
Instructional Component of the
Individualized Educational Plan into daily
classroom programming.

(b) Select reading and mathemat-
ics inventories to individualize instruction.
[6.63.4.11 NMAC - Rp 6.63.4.10 NMAC,
12-30-02]

HISTORY OF 6.63.4 NMAC:

PRE-NMAC HISTORY:
The material in this part was derived from
that previously filed with the State Records
Center and Archives under SBE Regulation
No 76-25 Certification for Educational
Diagnosticians, filed January 20, 1977;
SBE Regulation No. 88-3 Licensure in
Educational Diagnosis, filed April 13, 1988.

HISTORY OF REPEALED MATERI-
AL: 6.63.4 NMAC, Licensure in Education
Diagnosis - Repealed 12-30-02

NEW MEXICO BOARD OF
EDUCATION

TITLE 6 PRIMARY AND
SECONDARY EDUCATION
CHAPTER 63 SCHOOL PERSON-
NEL - LICENSURE REQUIREMENTS
FOR ANCILLARY AND SUPPORT
PERSONNEL
PART 5 LICENSURE FOR
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SCHOOL PSYCHOLOGISTS, K-12

6.63.5.1 ISSUING AGENCY:
State Board of Education
[6.63.5.1 NMAC - Rp 6 NMAC 4.2.3.11.1,
07-01-03]

6.63.5.2 SCOPE:  Chapter 63,
Part 5 governs licensure for school psychol-
ogists, K-12, for those persons seeking such
licensure. 
[6.63.5.2 NMAC - Rp 6 NMAC 4.2.3.11.2,
07-01-03]

6.63.5.3 S T A T U T O R Y
AUTHORITY:  Sections 22-2-1, NMSA
1978 and 22-2-2, NMSA 1978. 
[6.63.5.3 NMAC - Rp 6 NMAC 4.2.3.11.3,
07-01-03]

6.63.5.4 D U R A T I O N :
Permanent 
[6.63.5.4 NMAC - Rp 6 NMAC 4.2.3.11.4,
07-01-03]

6.63.5.5 EFFECTIVE DATE:
July 1, 2003, unless a later date is cited in
the history note at the end of a section.
[6.63.5.5 NMAC - Rp 6 NMAC 4.2.3.11.5,
07-01-03]

6.63.5.6 OBJECTIVE:  This
regulation establishes the requirements for
three levels of school psychologist, K-12
licensure for persons seeking licensure as a
level 1, entry level school psychologist, and
a level 2, independent school psychologist,
or a level 3A, supervising school psycholo-
gist practicing in a school-related setting.
These licenses cannot be used to provide
service outside a school-related setting.
They cannot be used in a public setting.
[6.63.5.6 NMAC - Rp 6 NMAC 4.2.3.11.6,
07-01-03]

6.63.5.7 DEFINITIONS: 
A. “School Psychologist”

means a person who is trained to address
psychological and behavioral problems
manifested in and associated with educa-
tional systems by utilizing psychological
concepts and methods in programs or
actions which attempt to improve the learn-
ing, adjustment and behavior of students,
including assessment and psychological
pre-referral/intervention procedures in a
school-related setting.

B. “ S c h o o l - R e l a t e d
Setting” means limited to a public school,
state institution, or State Board of
Education accredited nonpublic school.
These are settings in which the primary goal
is the education of students of diverse back-
grounds, characteristics, abilities, disabili-
ties, and needs. The school setting has avail-

able an internal or external student services
unit that includes at least one licensed
school psychologist and provides student
services according to state and federal law.

C. “Supervision for an
entry level school psychologist” means an
entry level school psychologist will be
required to have a minimum of one-hour per
week individual supervision with a level 3A
supervising school psychologist.

D. “Term of Licensure for
an entry-level school psychologist” means
the entry- level  school psychologist license
is issued for a three-year period and is non-
renewable. The licensee must acquire the
competencies and requirements to achieve
an independent school psychologist license
within the three-year period. Supervised
Experience means the individual has:

(1) Satisfactorily carried out the
duties and responsibilities of the position as
verified by the Superintendent or by the
governing authority of a private school or
state institution; and

(2) Satisfactorily met the quality
of the practice of school psychology and
professional responsibilities as reported by
the supervising school psychologist.

F. “Independent School
Psychologist (Level 2)” means a School
Psychologist who is employed by the local
education agency or nonpublic school, or is
under contract by these entities. These serv-
ices are provided in a school-related setting.
The independent school psychologist does
not require supervision as described for the
entry- level school psychologist.

G. P s y c h o l o g i c a l
Interventions and Practices means the inclu-
sion, but not limitation of, consultation,
behavioral assessment/intervention, psy-
chological evaluation, psycho-educational
evaluation, counseling, family therapy, indi-
vidual or group therapy, workshops in self-
understanding, human relations, communi-
cation, and tutorial programs, and organiza-
tional development, parent counseling,
vocational development, parent education
programs, program planning and evalua-
tion, crisis intervention, specific behavior
management, skill training, and transition
planning and evaluation. All psychological
interventions and practices are to be provid-
ed within the scope of the psychologist’s
training and practice.
[6.63.5.7 NMAC - N, 07-01-03]

6.63.5.8 REQUIREMENTS
FOR PERSONS SEEKING LEVEL 1,
ENTRY LEVEL SCHOOL PSYCHOL-
OGIST LICENSURE:  Level 1 entry level
school psychologists shall have documenta-
tion in their personnel file with the school
district, local education agency, or school-
related setting of a level 3A supervising

school psychologist who holds K-12 licen-
sure pursuant to the provisions of this regu-
lation, and shall meet the requirements of
subsections A, B, and C:

A. A bachelor's and mas-
ter's degree or educational specialist degree
from a regionally accredited college or uni-
versity; and 

B. Qualifications meeting
paragraph (1), (2), or (3):

(1) 60 graduate hours incorporat-
ing the State Board of Education approved
competencies in school psychology (which
may be completed as part of a master’s or
educational specialist degree program or in
addition to the master’s degree) meeting the
applicable program requirements as fol-
lows: 

(a) The 60 graduate hours award-
ed by a New Mexico college or university
must include a 1200-hour internship super-
vised by an appropriately licensed psychol-
ogist, 600 hours of which must be in a
school-related setting.  Psychological
assessment, counseling, and other psycho-
logical interventions with students with
emotional disturbances shall comprise a
minimum of 300 hours of the internship; or

(b) The 60 graduate hours award-
ed by a college or university outside New
Mexico must be for a school psychology or
equivalent program approved by the New
Mexico State Board of Education and
include an internship in a school setting as
described in paragraph (1) of subsection B
of 6.63.5.8; or

(c) The 60 graduate hours as
described in paragraph (1) of subsection B
of 6.63.5.8 or paragraph (2) of subsection B
of 6.63.5.8 above, with documentation of
1200 hours within a two year period of suc-
cessful supervised experience in one of the
following  areas: school psychology; psy-
chological assessment and counseling, or
other psychological interventions with at
least 600 hours in a school-related setting;

(2) A doctoral degree in psychol-
ogy, that includes 12 semester hours of
child-focused course work in development,
assessment, and intervention and 600 hours
of supervised experience in a school-related
setting; or; 

(3) A valid psychologist or psy-
chologist associate license issued by the
New Mexico Board of Psychologist
Examiners; and that includes 12 semester
hours of child-focused course work in
development, assessment, and intervention
and 600 hours of supervised experience in a
school-related setting;

C. Fulfill the requirements
of paragraph (1) or (2):

(1) Passing with at least a score of
600 the specialty area examination of the
National Teachers examination in school
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psychology, or;
(2) Current school psychologist

certification by the National Association of
School Psychologists.
[6.63.5.8 NMAC - Rp 6 NMAC
4.2.3.11.8.1, 07-01-03]

6.63.5.9 REQUIREMENTS
FOR PERSONS SEEKING LEVEL 2,
INDEPENDENT SCHOOL PSYCHOL-
OGIST LICENSURE:  Persons seeking
level 2, independent school psychologist,
K-12 licensure pursuant to the provisions of
this regulation shall meet the following
requirements:

A. A valid level 1 license;
and

B. Successful completion
or demonstration of competencies for an
entry level school psychologist, and:

C. Satisfactory completion
of 2400 hours of supervised experience
(i.e., minimum of 600 internship hours and
1200 post internship supervised hours in a
school-related setting), and

D. One of the following
valid and current certifications or licenses:

(1) A license as a psychologist
issued by the New Mexico Board of
Psychology Examiners; or

(2) A license as a psychologist
associate issued by the New Mexico Board
of Psychology Examiners; or

(3) A license as a Licensed
Professional Clinical Mental Health
Counselor issued by the New Mexico
Counseling and Therapy Practice Board; or

(4) Current school psychologist
certification by the National Association of
School Psychologist.
[6.63.5.9 NMAC - Rp 6 NMAC
4.2.3.11.8.2, 07-01-03]

6.63.5.10 REQUIREMENTS
FOR PERSONS SEEKING LEVEL 3A,
INDEPENDENT SCHOOL PSYCHOL-
OGIST LICENSURE: Persons seeking
level 3A, clinical supervising school psy-
chologist, K-12 licensure pursuant to the
provisions of this regulation shall meet the
following requirements:

A. A valid level 2 license;
and

B. Doctoral degree in psy-
chology from a regionally accredited col-
lege or university. The doctoral program
shall include at least one academic year of
pre-doctoral supervised internship experi-
ence, consisting of a minimum of 1500
hours at least 750 hours of which must be in
a school-related setting, or post-doctoral
supervised experience consisting of a mini-
mum of 1500 hours of which at least 750
hours of which must be in a school-related
setting; and successful completion or

demonstration of competencies for an entry
level school psychologist; and

C. Successful completion
or demonstration of competencies for the
independent school psychologist license,
and

D. A valid psychologist
license/certificate issued by the New
Mexico Board of Psychologist Examiners,
or current school psychologist certification
issued by the National Association of
School Psychologists; and

E. Two academic years of
full-time satisfactory post-graduate work
experience in a school-related setting(s)
including 750 hours of satisfactory experi-
ence in diagnosing and treating children
with emotional disturbances and/or behav-
ior disorders in a school-related setting as
reported by a supervising school psycholo-
gist.
[6.63.5.10 NMAC - Rp 6 NMAC
4.2.3.11.8.3, 07-01-03]

6.63.5.11 I M P L E M E N T A -
TION:  All persons holding a valid New
Mexico license in psychological counseling
on June 30, 2002 shall be entitled to licen-
sure in school psychology at level 1, 2 or 3.
Such licensure may be continued pursuant
to regulations as established by the State
Board of Education. 
[6.63.5.11 NMAC - Rp 6 NMAC 4.2.3.11.9,
07-01-03]

6.63.5.12 C O M P E T E N C I E S
FOR ENTRY LEVEL SCHOOL PSY-
CHOLOGISTS REQUIRING SUPER-
VISION BY A LEVEL 3A SUPERVIS-
ING SCHOOL PSYCHOLOGIST

A. P e r s o n a l
Characteristics:  The school psychologist
shall provide evidence that his/her profes-
sional work or demeanor is characterized by
the following behaviors and developed and
evaluated through courses, course content,
practica, internships, work experience, or
other appropriate means:

(1) Flexibility
(2) Communication Skills
(3) Conscientiousness
(4) Cooperation
(5) Motivation
(6) Personal Stability
(7) Productivity
(8) Professional Ethics
(9) Respect for and valuing of

individual and cultural diversity
B. P s y c h o l o g i c a l

Foundations:  The school psychologist shall
demonstrate knowledge of basic psycholog-
ical principles including:

(1) The relationship between bio-
logical principles (e.g. Courses in biological
bases of development, neuropsychology,

psychopharmacology) and psychological
functioning in normal and abnormal devel-
opment;

(2) the manner in which concepts
of social and cultural diversity  (e.g. cours-
es in cross cultural studies, social develop-
ment, social and cultural diversity; social
psychology) relate  to an understanding of
individuality;

(3) Using developmental princi-
ples to identify potential exceptionalities in
students (e.g., applying understanding of
human development and developmental
abnormalities, as these relate to possible
exceptionalities);

(4) Methods and models for iden-
tifying and diagnosing conditions of excep-
tionality;

(5) Principles, concepts and
processes related to human learning;

(6) Basic research methodology
as applicable to school related problems;
and

(7) The relationship between
social setting and the psychological func-
tioning of students.

C. E d u c a t i o n a l
Foundations:  The school psychologist shall
demonstrate knowledge of educational
foundations including:

(1) Organization and operation of
schools  (e.g. courses in education of excep-
tional learners, school and community-
based resources, alternative service delivery
systems);

(2) The organization and adminis-
tration of school psychological services,
including record keeping; the social, philo-
sophical, historical, and cultural issues in
education; State standards and benchmarks;
school curriculum, intervention programs
and strategies;

(3) The current identification,
referral, evaluation, and placement proce-
dures for students with exceptionalities
based upon state and federal regulations.

D. The School
Psychologist shall possess the knowledge
and professional expertise to collaborate
with families and school and community-
based professionals in designing, imple-
menting, and evaluating interventions that
effectively respond to the educational and
mental health needs of students.  The school
psychologist shall demonstrate knowledge
of ability to:

(1) Conduct multi-method psy-
chological and psycho-educational assess-
ments of students as appropriate;

(2) Conduct psychological and
educational assessments to include fair and
non-discriminatory evaluation of the areas
of:  personality, emotional status, social
skills and adjustment, intelligence and cog-
nitive functioning, scholastic aptitude, func-
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tional and adaptive behavior, language and
communication skills, academic knowledge
and achievement, sensory and perceptual-
motor functioning, family/environmental
/cultural influences, level of acculturation,
career and vocational development, apti-
tude, and interests.

(3) Utilize formal assessment
instruments, procedures, and techniques
such as interviews, observations, and
behavioral evaluations ;

(4) Have particular regard for the
context and setting in which their assess-
ments take place and will be used; and

(5) Adhere to the regulations and
standards of state and national professional
organizations regarding assessment tech-
niques, non-biased assessment, and pro-
gramming for all students.

E. Interventions, Direct
and Indirect:  The school psychologist shall
demonstrate the ability to implement direct
(e.g., including counseling and behavior
management) and indirect (e.g., including
consultation, systems and organization
change) intervention using educational and
psychological principles when participating
as a member of a team of school, school
related, and community professional per-
sonnel, as outlined in the following: 

F. Learning/Cogni t ive
Setting:  The school psychologist shall
demonstrate the ability to:

(1) Plan and implement proce-
dures for assessing the needs of students
and recommending strategies for increasing
learning and efficiency;

(2) Consult with appropriate per-
sonnel in the development of instructional
programs, including vocational programs;

(3) Assist schools in working with
parents to foster positive approaches to stu-
dent's learning;

(4) Assist school personnel in
developing, monitoring, and evaluating
appropriate and measurable
instructional/vocational/transitional objec-
tives; and

(5) Consult with school personnel
about the classroom environment.

G. S o c i a l / A f f e c t i v e
Setting:  The school psychologist shall
demonstrate the ability to:

(1) Plan, develop, and implement
district-wide procedures for assessing the
social/emotional needs of students and for
recommending strategies for increasing
social/emotional growth;

(2) Assist schools in working with
parents to foster positive emotional growth
in their children;

(3) Assist school personnel in
developing, monitoring, and evaluating
objectives for social/emotional growth; and

(4) Consult with school personnel

about fostering healthy a healthy
social/emotional environment in the school.

H. I n t e r v e n t i o n
Techniques:  The school psychologist shall
demonstrate the ability to plan, implement,
monitor, and evaluate intervention strate-
gies which may include the following:

(1) Individual and group counsel-
ing with students;

(2) Remediation, including the
provision of direct assistance to students
receiving special education;

(3) Consultation with individuals
and groups which may include parents,
school personnel, and community agencies;

(4) Risk and threat assessment;
and

(5) Behavioral management.
I. Prevention, Crisis

Intervention and Mental Health: The school
psychologist shall have knowledge of
human development and psychopathology
and of associated biological, cultural, and
social influences on human behavior.  The
school psychologist shall provide or con-
tribute to prevention and intervention pro-
grams that promote the mental health and
physical well being of students.

J. Family and community
Interventions:  The school psychologist
shall demonstrate the ability to:

(1) Describe community
resources available to families;

(2) Describe issues and problems
faced by families or students with excep-
tionalities;

(3) Describe a continuum of serv-
ices available to students and their families;

(4) Explain state and federal reg-
ulations and due process rights to families,
school personnel and community profes-
sionals; and

(5) Communicate information
regarding state mental health and Children’s
Codes and the Mandatory Reporting Child
Abuse and Neglect Act.

K. Statistics and Research
Methodologies:  The school psychologist is
a competent consumer of research and new
knowledge, and is able to use diverse
methodologies (e.g., ethnographic, single
subject designs, quantitative methods) to
evaluate professional practices (e.g., inter-
ventions) and/or programs. That knowledge
base shall include research and evaluation
methods, statistics, and measurement.

L. Professional School
Psychology: The school psychologist shall
demonstrate the ability to:

(1) Practice school psychology in
accordance with the ethics of the profes-
sion;

(2) Practice the profession of
school psychology within the laws and reg-
ulations of the local, state, and federal gov-

ernments;
(3) Continue education for the

promotion of professional growth;
(4) Demonstrate knowledge of

different models, concepts, and current
issues concerning the practice of school
psychology; and

(5) Examine interactions between
systems and individuals within the schools
and between schools and outside agencies
to determine strengths, weaknesses, and
problem areas and aid in maximizing effec-
tive functioning.

M. An Entry Level (Level
1) school psychologist will be required to
have a minimum of one hour per week indi-
vidual supervision with the Level 3A
Supervising School Psychologist.  At least
one session per month must be in person
with the Level 3A supervising school psy-
chologist.  Supervision will not be provided
to Level I’s who have not reached the Level
2 requirements in the time period estab-
lished by NMSDE.
[6.63.5.12 NMAC - Rp 6 NMAC
4.2.3.11.10, 07-01-03]

6.63.5.13 C O M P E T E N C I E S
FOR LEVEL 2 INDEPENDENT
SCHOOL PSYCHOLOGISTS: The
independent school psychologist shall meet
all competencies required for the Level 1
Entry Level School Psychologist in subsec-
tions A through L of section 6.63.5.12.  In
addition, the independent school psycholo-
gist shall have knowledge and ability to:

A. Conduct risk/threat
assessments, interventions, and referrals as
necessary.

B. Cooperate with institu-
tions of higher education in the training of
students in school psychology.
[6.63.5.13 NMAC - Rp 6 NMAC
4.2.3.11.10.7, 07-01-03]

6.63.5.14 C O M P E T E N C I E S
FOR LEVEL 3A CLINICAL SUPER-
VISING SCHOOL PSYCHOLOGISTS:
The supervising school psychologist shall
meet all competencies required for the
Level 1 Entry Level School Psychologist in
subsections A through L of section
6.63.5.12 and for the independent school
psychologist section 6.63.5.12.  In addition,
the supervising school psychologist shall
demonstrate:

A. Knowledge of models
of consultation and supervision;

B. Ability to utilize appro-
priate models of consultation and supervi-
sion in various school-related situations;

C. Ability to form a col-
laborative relationship with school adminis-
trators, professional supervisees and consul-
tees and other school personnel;
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D. Ability to form a col-
laborative relationship with school adminis-
tration and other personnel regarding the
assessment of the supervisee and ability to
make recommendations as to whether the
supervisee has demonstrated proficiency in
required areas of competencies;

E. Ability to formulate a
plan of supervision and consultation to
assist supervisees and consultees in attain-
ing professional goals and remediating
areas of difficulty; and

F. Ability to cooperate
with the institutions of higher education
while providing supervision to school psy-
chologists in training;

G. Ability to pursue
monthly guidance from a more experienced
supervising school psychologist for the first
year of being a supervisor.
[6.63.5.14 NMAC - Rp 6 NMAC
4.2.3.11.10.2.8, 07-01-03]

HISTORY OF 6.63.5 NMAC:

PRE-NMAC HISTORY:
The material in this regulation was derived
from that previously filed with the state
records center and archives under:  SBE
Regulation 93-2, Licensure for School
Psychologists, K-12, filed January 6, 1993.

HISTORY OF REPEALED MATERI-
AL: 6 NMAC 4.2.3.11, Licensure for
School Psychologists, K - 12, Repealed 06-
30-03

(g) Utilizing the standard deter-
mined by the test publisher to represent
“typical growth” scales, a low range data
point must increase:

(i) by 1.75 or higher
times typical growth to achieve exemplary;

(ii) by 1.5 to 1.74 times
typical growth to achieve exceeds stan-
dards;

(iii) by 1.25 to 1.4 times
typical growth to achieve meets standards;
and,

(iv) below 1.25 times
typical growth to achieve probationary.   

(h) Utilizing the same standard
determined by the test publisher to represent
“typical growth” scales, a middle range data
point must achieve:

(i) 1.5 or higher times
typical growth to achieve exemplary:

(ii) 1.25 to 1.4 times
typical growth to achieve exceeds stan-
dards;

(iii) 1.0 to 1.24 times
typical growth to achieve meets standards;
and,

(iv) less than typical
growth to achieve probationary.  

(i) Utilizing the same standard
determined by the test publisher to represent
“typical growth” scales, a high range data
point must achieve:

(i) 1.25 or higher times
typical growth to achieve exemplary;

(ii) 1.0 to 1.24  times
typical growth to achieve exceeds stan-
dards, 

(iii) less than typical
growth to achieve meets standards;

(iv) and show a decline
for probationary.

(3) Achievement results for small
schools shall be rated by utilizing the con-
cept of “rolling averages.”  For purposes of
rating schools, a school is considered to be
a small school if it has any one grade level
with fewer than a total of 10 students
enrolled.  Once identified as a small school,
a school will continue to be rated as a small
school for three years before considering
whether to rate it as a larger school.  These
data are configured by using all the students
in attendance at the school that have
statewide test results.  All the scores for all
the students for the past three years are con-
sidered as if they represented one class.  The
median percentile is then determined and a
status data point assigned based on this
median.  There are no growth data points for
small schools. 

(4) In addition to the results from
the required testing described in Subsection
A of 6.19.1.8 NMAC, the New Mexico
High School Competency Examination
shall be used to provide achievement data

Spanish or English or other assessments,
when appropriate, as defined by federal
guidelines.  Likewise, all exemptions to
statewide testing requirements and all
accommodations provided in statewide test-
ing must be in compliance with federal
guidelines.

(1) The NRT will be represented
at a rate proportionate to the number of stu-
dents taking each of the subtests in English
or Spanish.  Each subtest – reading, lan-
guage arts, mathematics, science, and social
studies – will provide one data point per
grade at the school for a total of five data
points per grade.  These data points shall be
referred to as “status data points”.

(a) The test results of the students
who have been in attendance on or prior to
the 40-day attendance count shall be used to
determine the rating of each status data
point.

(b) A status data point is rated
exemplary if the median percentile rank is
above the 70th percentile, exceeds stan-
dards if the percentile rank is above the 60th
percentile to the 70th percentile, meets stan-
dards if it is at the 40th through the 60th
percentile, and probationary if it is below
the 40th percentile.

(2) The results of the NRT shall
also be utilized to determine the growth in
student performance.

(a) Growth is determined by the
number of scale score points a cohort group
within the same school achieves from one
year to the next.

(b) Growth shall be measured for
one, two and three years when available in
a school.

(c) “Typical growth” shall be uti-
lized to determine if a cohort group has
achieved the growth expectations set by the
Board.  Each grade and each subject has
varying scale score points to achieve in
order to meet “typical growth.”

(d) When all of the growth data
are configured, the number of data points
for growth shall be weighted to equal the
status data points.  The number of students
contributing to the growth data shall con-
tribute proportionately to the growth data.

(e) Students who take the tests
with accommodations shall be considered
as a proportion of the total number of stu-
dents in cohort groups.

(f) Each growth data point shall
be determined to be either high, middle, or
low range, prior to measuring the growth,
by the median percentile.  If the median per-
centile is below the 40th percentile, the data
point is considered low range.  If it is at the
40th percentile through the 60th percentile,
the data point is considered middle range.  If
the data point is above the 60th percentile,
the data point is considered high range.

NEW MEXICO BOARD OF
EDUCATION

This is an amendment to 6.19.1 NMAC.
The amendment deletes paragraph 3 of
subsection B of 6.19.1.8 NMAC and adds
subsection E to 6.19.1.9 NMAC.

6.19.1.8 INDICATORS AND
MEASUREMENTS: The State
Department of Public Education
[“Department”] shall annually measure
public schools on the five statewide indica-
tors.  All scores, rates, and other measures
used in the Accountability Rating System
shall be verified by the Department.
Groups of students are denoted by grade
levels and subpopulations of grade levels.
Assessment data shall be considered for
accountability ratings only when a group
represents 10 or more students.  Each
school generates data points which have
been identified as either exemplary, exceeds
standards, meets standards, or probationary.

A. The student achieve-
ment indicator will utilize results from the
state-mandated norm referenced achieve-
ment test(s) (“NRT”) in Spanish or English.
Students will be tested using the NRT in
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points for schools that have 10th grade in
attendance.  There are five subtests that
shall be used – reading, language arts, math-
ematics, science, and social studies.  Each
subtest shall generate a data point by using
results of tenth grade first time test-takers as
follows:

(a) A data point shall be exempla-
ry if it has an average scale score value of
205 or higher;

(b) A data point shall be exceeds
standards if the average scale score is 180 to
204.9;

(c) A data point shall be meets
standards if the average scale score is 175 to
179.9

(d) A data point shall be proba-
tionary if the average scale score is below
175.

B. The attendance indica-
tor utilizes the definition of a full day of
attendance as established in the
Accountability Data System (ADS) and
data will be collected through the ADS
mechanism to establish an attendance rate
for each public school.

(1) Attendance is assigned one
data point per school.

(2) The State Board defines:
(a) exemplary attendance as 94%

or higher;
(b) exceeds standards attendance

as 93% to 93.9%;
(c) meets standards attendance as

92% to 92.9%; and,
(d) probationary attendance as

below 92%.
[(3) A school that receives an

overall rating of probationary and also has a
probationary attendance data point may
appeal the attendance data point to the
Commission if a higher attendance data
point would prevent a probationary rating of
the school and the probationary attendance
data point can be explained due to weather
conditions, extreme illness, transportation
problems, or other such matters.  The appeal
must be made to the State Superintendent of
Public Instruction (“State Superintendent”)
in writing within twenty days of the
school’s receipt of official notice of the
school rating.  The State Superintendent
will designate staff to coordinate and
process the appeal.  If the Commission
determines that the attendance data point
should be rated Meets Standards, the
school’s rating will be amended as appro-
priate.  The Educational Standards
Commission has the final approval of the
appeal of this data point.]

C. The dropout indicator
utilizes the National Center for Education
Statistics (“NCES”) definition and includes
grades 7 through 12.

(1) Dropout rate is assigned one

data point per school.
(2) The State Board delineates

dropout data for grade levels 9 – 12 as:
(a) exemplary when it is 1.0% or

less;
(b) exceeds standards when it is

1.1 % to 4.0%;
(c) meets standards when it is

4.1% to 7.0%; and,
(d) probationary when it is higher

than 7.0%.
(3) For grades seven and eight,

the dropout data is:
(a) exemplary when it is less than

0.1%;
(b) exceeds standards when it is

0.1% to 1.0%;
(c) meets standards when it is

1.1% to 2.5%; and,
(d) probationary when it is higher

than 2.5%.  
(4) When a school has a rate for

7th and/or 8th grade, and also has a rate for
grade 9 or higher, the data point rating will
be determined by an average of the two
rates.

D. The Parent and
Community Involvement indicator will uti-
lize the school’s Department-approved
Parent and Community Involvement Plan
and the six national standards for parent-
community involvement. 

E. The Safe School indica-
tor will utilize the school’s Department-
approved Safe School Plan.
[6.19.1.8 NMAC – N, 03-29-02; A, 12-30-
02]

6.19.1.9 SCHOOL RATINGS:
A. A school’s rating will

determine when intervention is appropriate.
B. A school’s rating is

determined by the percentage of data points
that are rated as exemplary, exceeds stan-
dards, meets standards, and probationary.

C. The ratings shall be
publicized each year and provided by the
Department to districts and to schools.

D. New schools are not
rated.

E. A school that receives
an overall rating of probationary for a first
or second time and will enter either the per-
formance warned or the first year of school
improvement categories may appeal the rat-
ing to the Educational Standards
Commission.  The appeal must be made to
the State Superintendent of Public
Instruction (“State Superintendent”) in writ-
ing within twenty days of the school’s
receipt of official notice of the school rat-
ing.  The State Superintendent will desig-
nate staff to coordinate and process the
appeal.  If the Educational Standards
Commission determines that additional data

substantiates the appeal, a recommendation
from the Educational Standards
Commission that the school should be rated
Meets Standards will be forwarded to the
State Board of Education.  The Educational
Standards Commission will make the rec-
ommendation, based on findings of fact, to
the State Board of Education that will have
final approval of the possible change of a
school’s rating from probationary to meets
standards.
[6.19.1.9 NMAC – N, 03-29-02; A, 12-30-
02]

NEW MEXICO BOARD OF
EDUCATION

This is an amendment to 6.19.2.16
NMAC.  The amendment adds new lan-
guage as subsection B and reorganizes
the section to provide for subsections A
and B.

6.19.2.16 ANNUAL STATUS
REPORT:

A. The State
Superintendent shall report on the progress
of any local school board suspension peri-
odically to the State Board.  At a minimum,
the State Superintendent shall report to the
State Board on the 12th-month anniversary
of the suspension of a local school board.
Additionally, he shall report to the State
Board upon the termination of suspension
of a local school board.  Modification of
any action plans need not be reported unless
they involve substantial changes.

B. In the case of local cor-
rective action plans approved by the State
Superintendent with or without mandatory
conditions, the school will have one full
school year from the time of identification
to meet the criteria for an extension of
school improvement or to meet standards as
a result of having implemented the correc-
tive action plan.
[6.19.2.16 NMAC - N, 03-29-02; 6.19.2.16
NMAC - Rn, 6.19.2.15 NMAC, 07-15-02;
A, 12-30-02]

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

STATE PARKS DIVISION

This is an amendment to 19.5.1 sections 5,
and 7.  19.5.1 NMAC was also renumbered
and reformatted from 19 NMAC 5.1 to con-
form to the current NMAC requirements.

19.5.1.5 EFFECTIVE DATE:
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December 31, 1996, unless a [different]
later date is cited at the end of a Section [or
Paragraph.]
[12-31-96; 19.5.1.5 NMAC - Rn & A, 19
NMAC 5.1.5, 12/31/02]

19.5.1.7 DEFINITIONS
A. "Boating and rafting

excursions" means any guiding service for
boating or rafting trips offered to the gener-
al public. 

B. “Capital improve-
ment” means a construction project by a
concessionaire to the concession premises
that is not maintenance or repair and that
costs at least $1,000.00.

[B]C. "Commercial activi-
ty" means any for-profit sales or services
but does not include the operation of vend-
ing machines unless the vending machine is
operated as part of a larger concession oper-
ation.

[C]D. "Concession" means
any commercial activity conducted within a
state park or recreation area and authorized
in writing by the department.

[D]E. " C o n c e s s i o n a i re "
means the owner or operator of a conces-
sion who operates pursuant to a concession
contract with the department.

[E]F. "Concessions admin-
istrator" means an employee of the state
parks division who maintains all records
and documentation concerning concession
contracts and concession permits.

[F]G. "Concession con-
tract" means an agreement between the
department and a person, business entity or
friends group which allows the concession-
aire to provide services, merchandise,
accommodations or facilities within a state
park or recreation area.  The concessionaire
shall occupy a permanent structure or loca-
tion within the state park or recreation area.
The term of the concession contract shall
not exceed 30 years pursuant to Section 16-
2-9 NMSA 1978.

[G]H. "Concession permit"
means a permit issued to a person, business
entity or friends group by the department to
provide services in a state park or recreation
area for a time period of one year or less.
The fee for a concession permit shall be a
fixed fee and shall not exceed $500.  The
director may waive this fee for concession
permits issued to friends groups.  The con-
cession permittee shall not maintain any
fixed assets within the state park and recre-
ation area.  The concession permittees busi-
ness address shall be outside of the state
park or recreation area.  Services authorized
under a concession permit are limited to
guiding and fishing services, boating and
rafting excursions, educational services and
park resource protection services for exam-

ple, firewood sales.
[H]I. "Concession permit-

tee" means the holder of a concession per-
mit issued by the department.

[I]J. " Cultural property"
means a structure, place, site or object hav-
ing historic archaeological, scientific, archi-
tectural or other cultural significance.

[J]K. "Department" means
the energy, minerals and natural resources
department.

[K]L. "Developed site"
means a park camping site with at least one
shelter, table, grill or any combination of
two or more such facilities at the site.  Sites
with recreational vehicle utility hookups
shall be considered developed regardless of
the presence of shelters, tables or grills.

[L]M. "Director" means the
director of the state parks division of the
energy, minerals and natural resources
department.

[M]N. "Division" means the
state parks division of the energy, minerals
and natural resources department.

[N]O. "Flotation assist
device" means a wet suit or wearable flota-
tion device in good condition capable of
providing flotation to the wearer on the sur-
face of the water.

[O]P. "Friends group"
means an organized group of individuals
recognized by the division that [which] vol-
unteers time, services or funds to promote
and support the division. 

[P]Q. "Gross receipts from
sales and services" means the total amount
of receipts from sales and services.

[Q]R. "Guide" means an
individual or an employee of an outfitter
who is hired to escort or accompany clients
in fishing, rafting or boating.

[R]S. "Lessor" means the
state parks division.

[S]T. "Leaseholder" means
an individual who leases a portion of land
[or a mooring site] from the state parks divi-
sion.

[T]U. "Net receipts from
sales and services" means the total amount
of receipts from sales and services, less the
amount of gross receipts taxes.

[U]V. "Off highway motor
vehicle" means any motor vehicle operated
or used exclusively off the highways of this
state and that is not legally equipped for
operation on the highway.

[V]W. "Outfitter" means a
person or company who employs guides.

[W]X. "Park management
and development plan" means a plan used
as a guide for all expansion, services, pro-
grams and development for the park.

[X]Y. "Person" means an
individual, partnership, firm, corporation,

association, joint venture or other entity.
[Y]Z. "Personal flotation

device" means a coast guard approved life
preserver, buoyant vest, hybrid device, ring
buoy or buoyant cushion.

[Z]AA. "Primitive site" means
a camping site that offers no facilities
except a cleared area for camping.
Primitive sites may have trash receptacles,
chemical toilets or parking. 

[AA]BB."Property marker"
means a secured object, such as a flag or
pole, that is used to mark lease lot bound-
aries.

[BB]CC."Receipts" means all
consideration in money and in trade
received from sales and charges for servic-
es.

[CC]DD."Regional manager"
means a state parks division employee
responsible for several parks within a
region.

[DD]EE."Resolution commit-
tee" means a group of individuals that con-
sists of one representative from the state
parks division, one representative from the
United States bureau of reclamation, when
applicable, and leaseholders involved in
survey dispute.

[EE]FF. "Sales and services"
means all transactions by a concessionaire,
or agents or employees of a concessionaire
for which the concessionaire receives con-
sideration in money or money's worth in
connection with the concession business
operated pursuant to the concession con-
tract.

[FF]GG."Secretary" means the
secretary of the energy, minerals and natural
resources department.

[GG]HH."Special use permit"
means a permit issued to a person, business
entity, friends group or organized group by
the division to provide an event or activity
within a state park and recreation area.
Examples of special use events and activi-
ties include:  regattas, boat races, parades,
races, fishing tournaments, exhibitions, and
educational activities.  The term of a special
use permit shall be for the duration of the
approved event or activity but shall not be
issued for a period of more than five con-
secutive days.

[HH]II. "State park official"
means any employee of the state parks divi-
sion.

[II]JJ "State parks system"
means all land and water in state park and
recreation areas.

[JJ]KK."Superintendent"
means an employee of the state parks divi-
sion who is in charge of a specific park(s).

[KK]LL."Vending machine"
means any coin-operated beverage, snack or
service machine subject to approval by the
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use of park properties and facilities between
the hours of 9:00 p.m. and 6:00 a.m. is
overnight camping.  Check out time, the
time the campsite is to be vacated, is 2:00
p.m.; however, the camping permit will
allow day use of the park until 9:00 p.m. or
as posted by superintendent.

B. Camps may not be
retained and left vacant by the camper for
more than 24 hours without special permis-
sion from the superintendent.

C. Campers [must] shall
maintain campsites in a clean and sanitary
condition at all times.  Campers [must] shall
clean campsites after use and place litter
only in appropriate disposal containers.
Campers in remote areas [must] shall carry
out all supplies and refuse and dispose of
these items properly in appropriate waste
receptacles.

D. A camper may reside in
a park for a maximum of 14 days during any
20-day period unless otherwise posted or
waived by the director.  Camps [must] shall
be completely removed from the park for
six days during the 20-day period.

E. Fees shall be charged
according to the facilities provided at each
campsite, as provided in 19.5.6 NMAC,
regardless of whether the facilities at the
campsite were used.  For example, camping
at a site with electricity requires payment of
the fee for a developed site with electrical
hookup even if no electricity is used.

F. All vehicles in a park
between the hours of 9:00 p.m. and 6:00
a.m. are individually subject to the appro-
priate overnight camping fees.  Motor
homes towing a vehicle or vehicles towing
a camper [will] shall be considered a single
vehicle for purposes of this rule.

G. Special areas within a
park may require full fee payment in
advance for weekends, holidays or special
events, regardless of other permits.

H. Anchoring a boat or
vessel overnight within a state park consti-
tutes overnight camping and requires a valid
camping permit for the anchored boat or
vessel unless camping fees have been paid
for towing vehicle.  Anchored boats or ves-
sels may not be left vacant for more than 24
hours without special permission from the
superintendent.  Anchored boats or vessels
may remain within a state park for a maxi-
mum of 14 days during any 20-day period
unless otherwise posted or waived by the
director.  Anchored boats or vessels [must]
shall be completely removed from the park
for six days during the 20-day period.
Subsection H of 19.5.2.12 NMAC does not
apply to boats or vessels moored at conces-
sion operated facilities such as marinas or
buoy lines.  Such boats or vessels are not
subject to camping permits and fees or time

division
[LL]MM."Veteran's permit"

means one[ (1)] annual day use permit for
entry into state parks, issued to a New
Mexico resident veteran with a permanent
one hundred percent [(100%)] service con-
nected disability.  A veteran's permit shall
be for personal use only by the veteran and
is non-transferable.
[7-17-67, 7-25-72, 7-31-79, 12-21-89, 12-
31-89, 5-20-92, 12-31-96, 12-31-98, 7-1-
99; 19.5.1.7 NMAC - Rn & A, 19 NMAC
5.1.7, 12/31/02]

limits while they are moored at the conces-
sion facilities.
[7-17-67, 5-17-82, 12-21-89, 12-31-96, 12-
31-98; 19.5.2.12 NMAC - Rn & A, 19
NMAC 5.2.12, 12/31/02]

19.5.2.13 USE OF FACILITIES
A. All facilities are avail-

able on a first come, first serve basis with
the exception of parks where a reservation
program is established.  Campers shall not
save or reserve camping spaces for other
individuals even by purchasing additional
permits. Campers shall not have sole and
continuing possession of any picnic or
shade shelter or other park facility to the
exclusion of other park visitors except as
provided in Sections 11 and 12 of this Part
unless special permission has been granted
by the superintendent.

B. Persons using any park
facility shall keep it in a clean and sanitary
manner and shall leave it in a clean and san-
itary condition.

C. Special facilities have
been developed and designated for the use
of individuals with disabilities.  Individuals
with disabilities shall have preferential use
of these facilities over other persons.

D. Removing water for
domestic use from the park or depositing
domestic trash generated outside the park or
from lease lots within a park is prohibited.

E. Advance reservations
are required for the use of meeting rooms.
Meeting rooms are not available at all
parks.  Any person who reserves a meeting
room is responsible for setting up the room,
cleaning the room after use and leaving the
room in the same condition it was in before
use.  See 19.5.6 NMAC for meeting room
fees.

F. The director may desig-
nate areas within the state parks system for
use by reservation.

G. Advance reservations
are required for the use of group shelters,
group areas or reservation camp sites.  All
users are required to pay the appropriate day
use or camping fees in addition to the reser-
vation fee.  Annual permits may not be
accepted at certain reservation campsites as
posted.  See 19.5.6 NMAC for group shelter
fees.
[7-17-67, 5-6-87, 12-31-96, 12-31-98;
19.5.2.13 NMAC - Rn & A, 19 NMAC
5.2.13, 12/31/02]

19.5.2.15 VEHICLE TRAFFIC
A. Vehicles shall be driven

within the state parks system only on estab-
lished roads or areas authorized for vehicle
traffic, provided that vehicle operation is at
speeds at or below the posted limit and in a
manner [which] that is reasonable and pru-

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

STATE PARKS DIVISION

This is an amendment to 19.5.2 NMAC,
sections 5, 11, 12, 13,15, 17, 18, 22, 23, 24,
27, 28 and 30.  19.5.2 NMAC was also
renumbered and reformatted from 19
NMAC 5.2 to conform to the current
NMAC requirements.

19.5.2.5 EFFECTIVE DATE:
December 31, 1996, unless a [different]
later date is cited at the end of a Section [or
Paragraph.]
[12-31-96; 19.5.2.5 NMAC - Rn & A, 19.
NMAC 5.2.5, 12/31/02]

19.5.2.11 DAY USE
A. Day use of a park area

is from 6:00 a.m. to 9:00 p.m.; different
hours may be posted.  Visitors shall pay
day-use fees upon entry to the park.  See
19.5.6 NMAC.

B. Picnicking is allowed in
the state parks system.  Areas designated for
picnicking may be closed to overnight
camping. 

C. Users [must] shall
maintain sites in state parks or recreation
areas in a clean and sanitary condition at all
times.  The user shall clean the site after use
and dispose of all trash and litter in appro-
priate waste receptacles.
[7-17-67, 7-31-79, 12-31-96, 12-31-98;
19.5.2.11 NMAC - Rn & A, 19 NMAC
5.2.11, 12/31/02]

19.5.2.12 O V E R N I G H T
CAMPING

A. Overnight camping is
allowed in the state parks system in desig-
nated areas, provided that a valid camping
permit is obtained.  Persons shall obtain
permits upon entry with the payment of
appropriate fees.  See 19.5.6 NMAC.  All
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[7-17-67, 12-21-89, 12-31-96; 19.5.2.18
NMAC - Rn & A, 19 NMAC 5.2.18,
12/31/02]

19.5.2.22 NOISE LIMITA-
TIONS

A. Park "quiet hours"
begin at 10:00 p.m. and end at 7:00 a.m.
The operation of generators, radios, unmuf-
fled vehicles and other loud activity disturb-
ing others is prohibited during this time
period.

B. Except in case of an
emergency, creation of any loud noise
through the use of a loudspeaker shall
require advance written approval of the
superintendent.  Radios, tape players and
other sound producing devices [will] shall
be operated at a reasonable level during
non-quiet hours so as not to disturb other
park visitors.

C. The use of any type of
firework is prohibited without advance
written approval from the superintendent.
[7-17-67, 2-16-78, 5-17-82, 12-31-96;
19.5.2.22 NMAC - Rn & A, 19 NMAC
5.2.22, 12/31/02]

19.5.2.23 CONDUCT
A. Park visitors and

campers are encouraged to enjoy all park
experiences without infringing upon the
ability of other visitors to enjoy the same
experiences.  Threatening, abusive, boister-
ous, insulting or indecent language and
behavior are prohibited.  Solicitation, gam-
bling and illegal discrimination in any man-
ner are prohibited.

B. Park visitors and
campers shall not evade, disobey or resist
any lawful order of a state park official.

C. Parents, guardians or
other adults in charge are required to exer-
cise constant direct supervision of minor
children or adults who do not possess the
intelligence or awareness to recognize pos-
sible danger.

D. A state park official
may eject from a state park any person who
violates a state law or a regulation of the
department or any person who evades, dis-
obeys or resists any lawful order of a state
park official.  Based on the severity of con-
duct or reported incident, i.e., threatening or
intimidating conduct toward park visitors or
park staff, the ejection may be permanent.
Permanent ejection requires an order by the
superintendent or his designee.  To request
review of a permanent ejection issued by
the superintendent, an individual ejected
from state parks shall submit a written
request to the director within 15 days of
issuance and provide written notice to the
superintendent.  A request shall include the
reasons for requesting review.  The superin-

dent, having due regard for traffic, pedestri-
ans and road surface conditions and width.

(1) Vehicles shall not be operated
in a manner that endangers the safety of per-
sons, property or wildlife.

(2) Vehicles shall not be operated
at speeds greater than the posted limit and
[will] shall not exceed 30 miles per hour
where no limit is posted.

B. All vehicles operating
within a state park shall be registered and
operated according to New Mexico motor
vehicle laws. 

C. It is unlawful to ride or
to allow anyone to ride in a boat loaded on
a trailer, except when launching or loading
a boat at an established boat ramp.
[7-17-67, 5-6-87, 12-21-89, 12-31-96, 12-
31-98; 19.5.2.15 NMAC Rn & A, 19
NMAC 5.2.15, 12/31/02]

19.5.2.17 SWIMMING:  All
swimming shall be at the swimmer's own
risk.  Swimming is prohibited within 150
feet of public or concession boat docks,
launching ramps, dams, above or below, or
where otherwise posted.  Persons using air
mattresses, inner tubes, surfboards, sail or
wind, styrofoam flotation devices and other
similar articles [must] shall wear a U.S.
coast guard approved personal flotation
device or a flotation assist device.
[7-17-67, 12-31-96; 19.5.2.17 NMAC Rn &
A, 19 NMAC 5.2.17, 12/31/02]

19.5.2.18 SKIN OR SCUBA
DIVING

A. Skin or scuba diving is
at the diver's own risk and is prohibited 150
feet from marinas, docks and ramps except
for official activities and in other areas des-
ignated by the superintendent.

B. Scuba diving is permit-
ted only in groups of two or more divers.
An additional diver or competent diver-ten-
der [must] shall remain above water at all
times.

C. All equipment such as
tanks, weight belts and so forth shall [must]
be equipped with quick-release fasteners.

D. All scuba divers [must]
shall be equipped with a buoyancy compen-
sator.  Only self-inflated, air supplied canis-
ter, or tank inflated, direct connection to the
tank supplied air, shall be used.

E. A diver's flag  [must]
shall be used to mark the point of submer-
gence.  All scuba divers shall fly the diver's
flag from a boat or flotation device while
diving.  The flag shall be red with a white
diagonal stripe running from the upper left
corner to the lower right corner.  All boats
shall stay at least 150 feet away from a
diver's flag and [must] shall exercise special
care in the vicinity of such warning flags.

tendent and the ejected individual shall sub-
mit written statements to the director within
10 working days of the submission of the
request for review.  The director shall base
his decision on the written statements unless
the ejected individual or the superintendent
requests the opportunity to call witnesses or
make oral arguments within 10 working
days of the request for review.  A request for
hearing shall explain the need for any wit-
ness testimony or oral argument.  If the
ejected individual or superintendent asks to
make oral arguments or call witnesses, the
director may set a hearing to be held within
10 working days of receiving that request
and provide notice of the hearing date, time,
and location to the superintendent and the
ejected individual.  Oral testimony shall be
made under oath.  A tape or stenographic
record shall be made of any oral argument
or witness testimony.  The director shall
issue a written final decision, including
findings of fact within 10 working days
after the date for submission of written
statements, or a hearing if any, and send
copies to the ejected individual and the
superintendent.
[7-17-67, 5-6-87, 12-21-89, 12-31-96;
19.5.2.23 NMAC - Rn & A, 19 NMAC
5.2.23, 12/31/02]

19.5.2.24 PETS
A. Persons with dogs, cats

or other domestic pets in areas of the state
parks system shall be responsible for con-
trol of their pets, so as not to cause a nui-
sance to others.  Pet owners shall ensure all
pets are vaccinated in accordance with all
applicable county ordinances and state
laws.

B. Pet owners shall pick
up after their pets and shall maintain the
area in a clean and sanitary condition.

C. Owners shall restrain
pets on leashes [which] that are not more
than 10 feet in length, except in areas desig-
nated by the superintendent.  This rule shall
not apply to pets being used in authorized
activities such as field trials, retriever train-
ing or hunting.

D. Owners shall be
required to prevent their pets from exces-
sive barking, howling and loud noises, so as
not to disturb others.  Owners shall be
required to prevent their pets from biting or
attacking any person or destroying any
property.  Pets shall not be left unattended in
vehicles or camp sites.

E. Pets are prohibited,
except disability assistance dogs, with valid
document that verifies the dog is an assis-
tance dog that can be presented to the state
park official at time of use, within all visitor
centers and at the following parks:

(1) Rio grande nature center state



New Mexico Register / Volume XIII, Number 24 / December 30, 2002 977

park
(2) Living desert state park 

[7-17-67 , 5-6-87, 12-21-89, 12-31-96, 12-
31-98; 19.5.2.24 NMAC - Rn & A, 19
NMAC 5.2.24, 12/31/02]

19.5.2.27 FEES AND
CHARGES

A. All persons shall pay
required fees, as described in 19.5.6
NMAC, upon entrance to a park. [Visitors
shall be responsible for obtaining and dis-
playing applicable permits and paying the
required fees.]  The visitor shall display
applicable permits in accordance with
instructions provided with the permit.
Failure to obtain a permit shall result in
field collection of fees and may include an
administrative fee in addition to the
required fee.  See 19.5.6 NMAC.  Failure to
pay the administrative fee may result in a
criminal action and[/or] eviction from the
park.

B. Permits [must] shall be
displayed at all times inside any park.
Nonstop highway travel through a park on
numbered state highways shall not require a
park use permit.

C. The superintendent
may waive or reduce park fees for organ-
ized youth groups, special events, govern-
ment agencies or employees of businesses
working with the division or its contractors.
The director may waive or reduce fees for
special circumstances.

D. A state park official
may issue rain checks for unused, prepaid
daily camping activities or the cancellation
of a group shelter reservation.

E. Fees in addition to the
appropriate use fee may be charged for
reservation processing and cancellation.
The reservation fee [will] shall be collected
for those park sites where a reservation pro-
gram has been established.  See 19.5.6
NMAC.  The reservation fee [will] shall be
paid in advance with all applicable fees for
camping, electricity or other service for the
total period of the reservation.

F. Repealed.
[5-6-87, 12-21-89, 12-31-96, 12-31-98;
19.5.2.27 NMAC - Rn & A, 19 NMAC
5.2.27, 12/31/02]

19.5.2.28 PERMITS AND
PASSES

A. Annual Permits:
(1) Annual Day Use Permits:

authorize the vehicle owner or individual to
access and use the park at no charge during
the times indicated in Section 11 of this
Part.  Annual day use permits are available
for use at all parks, except at the rio grande
nature center and living desert state park.

(2) Annual Overnight Camping

Permits:  authorize the vehicle owner or
individual to access and use the park at no
additional charge except for utility hookups
during the times indicated in Section 12 of
this Part.

(3) Veteran's Permit:  authorize a
New Mexico resident veteran with a perma-
nent [(100%)] one hundred percent service
connected disability to obtain [(1)] one non-
transferable annual day use permit at no
charge for personal use only.  An eligible
veteran desiring more than one permit
[must] shall purchase additional annual day
use permits at full price.  To obtain a permit,
an eligible veteran shall present to the divi-
sion the following proof of disability and
New Mexico residency:

(a) A photocopy of the award let-
ter issued by the United States department
of veterans affairs indicating the veteran has
a one hundred percent [(100%)] service
connected disability; and,

(b) Proof of New Mexico residen-
cy, such as a New Mexico driver's license,
or other state of New Mexico-issued identi-
fication.

(4) Terms and Limitations
(a) All permits expire on

December 31 of the year issued, regardless
of the date issued.  No refund nor proration
shall be made for permits that remain in
effect for less than a full calendar year.

(b) Annual overnight camping
permits are only available for:

(i) New Mexico resi-
dents 62 years of age or older with accept-
able identification indicating the date of
birth.

(ii) New Mexico resi-
dents with disabilities with acceptable iden-
tification documenting disability.

(iii) New Mexico resi-
dency is documented with a current New
Mexico driver's license or other state of
New Mexico-issued identification.

(c) Permits are not accepted at
concession operated camping grounds or
other areas as described in Subsection G of
19.5.2.12 NMAC.

(d) Replacement permits and
stickers may be obtained by submitting the
original permit, proof of purchase or
issuance in the case of a veteran's permit, or
signed affidavit describing the facts of the
purchase or issuance, and loss or destruc-
tion of the permit.

B. Leaseholders and
Concessionaires:  The director or his/her
designee may issue a park pass to lease-
holders, concessionaires, concession per-
mittees, or their commercial contractors,
suppliers and agents, for the purpose of
access to and from the concession or a lease
lot.  Leaseholders, concessionaires, conces-
sion permittees, or their commercial con-

tractors, suppliers and agents using the park,
lake or facilities away from the concession
premises or lease lot are subject to the
appropriate fees.

C. Contractors:  The direc-
tor or his/her designee may issue a park pass
to contractors, suppliers or agents of the
division or other persons providing services
to a park for the purpose of access to the
park.

D. Complimentary Park
Passes:  The director or his/her designee
may issue complimentary passes to legisla-
tors, park advisory board members, volun-
teers or individuals who significantly con-
tribute to the division or in exchange for
promotion of the division or advertising.

E. Gift Certificates:  The
division may sell gift certificates for annual
day use permits and annual camping per-
mits. 

F. Special Use Permits:
(1) Short term events and activi-

ties within the state parks system, such as
regattas, boat races, parades, races, fishing
tournaments, exhibitions and educational
activities, are authorized only by a special
use permit and only after payment of asso-
ciated fees.  See 19.5.6 NMAC.  Special use
permits shall only be issued for events and
activities [which] that provide a needed
service to the park and that [which] benefit
the park.  Applications for special use per-
mits  [must] shall be submitted to the park
where the event is proposed at least two
weeks prior to the event, or at least 30 days
prior to the event if the event is a regatta,
motorboat or boat race, marine parade, tour-
nament or exhibition.  A special use permit
shall not be issued for a period of more than
five consecutive days.  The park may charge
fees in addition to the minimum fee to cover
costs of additional staff, facilities, etc. need-
ed for the event.

(2) Special Use Restrictions:  No
person shall violate any condition or restric-
tion attached to or indicated on the special
use permit.  Violation of this regulation may
result in the immediate cancellation of the
permit.
[7-17-67, 12-21-89, 12-31-96, 12-31-98, 7-
1-99; 19.5.2.28 NMAC - Rn & A, 19
NMAC 5.2.28, 12/31/02]

19.5.2.30 METAL DETECT-
ING;  Metal detecting within a state park is
prohibited unless authorized by superin-
tendent for scientific activities such as proj-
ects permitted through the New Mexico
Cultural Properties Review Committee or to
retrieve lost items.  New Mexico Cultural
Properties Act, Section 18-6-9.1 NMSA
1978; NM Outdoor Recreation Act, Section
16-2-32 NMSA 1978.
[19.5.2.30 NMAC - N, effective 12/31/02]
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future development, management and recre-
ational activities may be planned in the state
park. 
[12-31-96, 12-31-98; 19.5.3.9 NMAC - Rn
& A, 19 NMAC 5.3.9, 12/31/02]

19.5.3.10 PUBLIC COM-
MENT: The park management and devel-
opment plan [will] shall be available for
public comment for 30 days before it is
implemented or modified.  A public notice
shall be published in a newspaper of gener-
al circulation in the locality of the state park
and mailed to all persons who have made a
written request for advance notice at least
30 days before the park management and
development plan is implemented or modi-
fied.
[12-31-96; 19.5.310 NMAC - Rn & A, 19
NMAC 5.3.10, 12/31/02]

19.5.3.11 APPROVAL:  Park
management and development plans [must]
shall be approved in writing by the director
and secretary.
[12-31-96; 19.5.311 NMAC - Rn & A, 19
NMAC 5.3.11, 12/31/02]

19.5.3.12 MODIFICATION OF
PARK MANAGEMENT AND DEVEL-
OPMENT PLAN:  No park management
and development plan shall be modified or
changed without a public comment period
as provided in Section 10 of this Part.  Park
management and development plans in
effect [will] shall be reviewed and updated
at least every five years.  Park management
and development plans may be reviewed
and updated at any time if the director deter-
mines review is necessary.
[12-31-96; 19.5.312 NMAC - Rn & A, 19
NMAC 5.3.12, 12/31/02]

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

STATE PARKS DIVISION

This is an amendment to 19.5.3 NMAC,
sections 5, 8, 9, 10, 11 and 12.  19.5.3
NMAC was also renumbered, and refor-
matted from 19 NMAC 5.3 to conform to
the current NMAC requirements.

19.5.3.5 EFFECTIVE DATE:
December 31, 1996, unless a later date is
cited at the end of a Section [or Paragraph].
[12-31-96; 19.5.3 5 NMAC - Rn & A, 19
NMAC 5.3.5, 12/31/02]

19.5.3.8 R E Q U I R E M E N T:
Each state park [will] shall establish a park
management and development plan and
conform to the plan at all times except in
cases of emergency in order to protect life
or property.  This requirement shall not pre-
vent the director or secretary from making
and implementing policy decisions con-
cerning management and operation of a
state park if a plan is not in place and shall
not require an existing plan to be amended
before such policy decision is made and
implemented.
[12-31-96; 19.5.3.8 NMAC - Rn & A, 19
NMAC 5.3.8, 12/31/02]

19.5.3.9 CONTENT OF PARK
MANAGEMENT AND DEVELOP-
MENT PLANS:

A. Park management and
development plans shall address at a mini-
mum:

(1) Mission and goals of the state
park;

(2) Park operational and manage-
ment programs [which] that:

(a) identify how public use facili-
ties, support facilities and infrastructure are
maintained;

(b) identify how the state park is
managed to provide recreation opportuni-
ties and to protect park resources and visi-
tors; and

(c) provide for the administration
of the state park.

(3) Current and future conces-
sions at the state park; and

(4) Expansion and development
concepts which identify future capital
improvement needs to facilities, structures
and recreational use areas.

B. Park management and
development plans shall include a map
[which] that identifies current facilities,
activity areas and may identify areas where

land [or a mooring site]or who leased a
mooring site at ute lake state park within a
state park from the New Mexico state parks
division.
[12-31-96, A, 12-31-98; 19.5.4.2 NMAC -
Rn & A, 19 NMAC 5.4.2, 12/31/02] 

19.5.4.5 EFFECTIVE DATE:
December 31, 1996, unless a [different]
later date is cited at the end of a Section [or
paragraph].
[12-31-96; 19.5.4.5 NMAC - Rn & A, 19
NMAC 5.4.5 12/31/02]

19.5.4.6 OBJECTIVE: The
objective of this Part is to establish stan-
dards and requirements for lease lot [and
mooring site] use and maintenance, and a
procedure for approval of construction
activity on lease lots [and mooring sites and
annual fees for lease lots and mooring
sites].
[12-31-96; 19.5.4.6 NMAC - Rn & A, 19
NMAC 5.4.6 12/31/02]

19.5.4.8 LEASE LOT
BOUNDARIES:

A. Property Markers:  All
property markers old or new [must] shall be
protected, preserved and replaced, if miss-
ing, by a registered surveyor.

B. Property Lines:  All
property lines [must] shall have a clear and
unobstructed line of sight from property
corner to property corner.

C. Survey of Property:
Any survey of property lines [must] shall be
accomplished by a professional surveyor
registered by the state of New Mexico.  The
leaseholder requesting the survey shall pay
all expenses incurred during the survey.
Copies of the original survey plots [will]
shall be located at the local park office and
at the division office in Santa Fe.

D. Survey Reports:  The
leaseholder shall provide reports of all sur-
veys conducted on lease lots by registered
surveyors to the division and the bureau of
reclamation, as applicable, for review and
acceptance when lease lot boundary
reestablishment or readjustment is being
considered.

E. Survey Results:  If the
results of a survey reveal an encroachment
or overlap of a structure, fence, road, land-
scaping, etc. onto an adjacent lease lot,
roadway or non-leased state park property, a
resolution committee  [will] shall be con-
vened to resolve any issues that may result
from the survey.  A resolution committee
[will] shall consist of a representative from
the division, the bureau of reclamation if
bureau of reclamation property is involved
and each involved leaseholder.  The resolu-
tion committee [will] shall try to resolve the

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

STATE PARKS DIVISION

This is an amendment to 19.5.4 NMAC,
sections 2, 5, 6, 8, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, 19, 20, 21, and 22. 19.5.4
NMAC was also renumbered, and reformat-
ted from 19 NMAC 5.4 to conform to cur-
rent NMAC requirements.

PART 4 LEASE LOT [AND
MOORING SITE] PROVISIONS [AND
FEES]

19.5.4.2 SCOPE: This Part
applies to all persons who lease a portion of
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encroachment or overlap problem to the
mutual satisfaction of committee members.
However, the final decision on the status of
any encroaching structure [will] shall rest
with the division and the bureau of reclama-
tion if bureau of reclamation property is
involved.
[5-3-85, 12-31-96, 12-31-98; 19.5.4.8
NMAC - Rn & A, 19. NMAC 5.4.8,
12/31/02]

19.5.4.9 IMPROVEMENTS
AND STRUCTURES ON LEASE LOTS
[AND MOORING SITES]:

A. Minimum Square
Footage:  Residences, houses and cabins
built on lease lots [or mooring sites] or
added to after May 3, 1985 shall have a
minimum living space of 300 square feet,
excluding porches and garages.

B. Set Back Requirement:
No building on a lease lot shall be closer
than eight feet from a lot line.  Buildings on
lease lots shall comply with any public util-
ity setback requirements.

C. Drawings:  The lease-
holder shall submit three sets of drawings
[which] that represent the proposed
improvements to the division for written
approval prior to construction.  The draw-
ings shall consist of the following:

(1) Plot plans - showing location
of proposed construction and all existing
improvements including roads, wells, sani-
tary disposal system, utilities, retaining
walls, lot lines, all outbuildings, major veg-
etation for example, large trees and any
other improvements or conditions;

(2) Foundation plans and compo-
sition;

(3) Floor plans - showing all
plumbing, gas and electrical lines and data
on materials proposed for use;

(4) Exterior elevations; and
(5) Typical wall, ceiling and roof

sections - (interior and exterior) indicating
types of materials to be used.

D. Excavations and Fill:
Excavation and fill activities on a lease lot
from the natural ground level [must] shall
be approved by the director and the bureau
of reclamation, if applicable, to protect the
natural environment and prevent unneces-
sary erosion.  Excavation for basements or
subsurface carports [and/] or garages is pro-
hibited.

E. Grades:  Restored soil
grades on a lease lot shall complement and
blend in with existing natural slopes, except
where water runoff would affect erosion or
become ponded.  The restored grade shall
provide safe and convenient access to the
lease lot.

F. Erosion Control:
Erosion control measures such as revegeta-

tion, retention walls, dikes, etc. [must] shall
be constructed with environmentally safe
materials approved by the division and shall
be initiated and completed within 60 days of
the initial ground disturbance.

G. Code Compliance:  All
construction shall be in compliance with the
national uniform building code and other
applicable codes recognized in the state of
New Mexico.  All roofs and exterior walls
shall be finished with a permanent material
that will not present an objectionable
appearance.  Siding or roofing materials
providing only temporary protection such
as tarpaper are prohibited.  Prior to any con-
struction activities, the appropriate permits
shall be obtained from the state of New
Mexico regulation and licensing depart-
ment, construction industries division, or
manufactured housing division, as applica-
ble, and shall be displayed at the site.  The
leaseholder [is responsible to] shall submit a
copy of this permit to the superintendent.

H. Fences:  If prior written
approval is received from the director,
fences on lease lots [will] shall be permitted
provided that they are constructed of safe
and aesthetic material, do not exceed five
feet in height and are built inside of the
lease lot boundary line.  Barbed-wire fences
are prohibited.

I. Structure Height
Limitations:  Only single level structures
limited to 15 feet at the point of maximum
height of that structure on the natural
ground surface [will] shall be permitted on
lease lots [or mooring sites].  The height of
the structures shall be measured from the
highest point of the lot that is covered by the
structure’s foundation before any soil is dis-
turbed.

J. Skirting and
Anchoring:  If piers are used for building
supports, the space between the floor and
the finished grade shall be enclosed with
non-flammable skirting.  All mobile homes,
regardless of size, shall be anchored and
skirted with nonflammable material within
eight weeks following parking on the lease
lot.

K. Utilities:  Installation of
any utilities such as water systems, power
lines, sewer, gas, etc., by a leaseholder,
alone or in conjunction with other lease-
holders, [must] shall be requested and
approved by the director and the bureau of
reclamation, if applicable, prior to installa-
tion.  All wells must also be approved by the
New Mexico state engineer office.

L. Energy Efficiency:
Residences, houses and cabins built on
lease lots [or mooring sites] after December
31, 1996 shall comply with construction
industries commission regulations and
applicable codes for energy and water con-

servation.  All new fixtures and appliances
shall be water efficient and shall comply
with all national standards.

M. Construction Period:
Construction of any approved building shall
be a continuous project insofar as building
seasons allow, but shall not extend beyond
one year from the date of initial construc-
tion activity.

N. Review of Construction
Request:

(1) The leaseholder shall submit
all construction requests including plans to
the superintendent for review.  If the sub-
mission is administratively complete, the
superintendent shall forward the plans to the
lease lot administrator at the state parks
division, P.O. Box 1147, Santa Fe, New
Mexico 87504-1147.  If applicable, the
leaseholder [must] shall also submit a copy
for review and comment to: department of
the interior, bureau of reclamation, highway
contract 32, box 312, Truth or
Consequences, New Mexico 87901.

(2) The leaseholder shall begin
construction only after written approval has
been provided by the division and other
requirements of this Part have been met.

(3) The division or the bureau of
reclamation, if applicable, shall have the
right to disapprove any plans submitted in
the event such plans are incomplete or are
deemed to be contrary to the interest and
welfare of the state park.

(4) Response to all construction
requests by approving, denying or request-
ing additional information shall be made
within 30 days of receipt of the request by
the division, provided the request is proper-
ly submitted.

O. Variances:  The lease-
holder may submit a request for a variance
from requirements in this Part with the orig-
inal construction request.  The division will
review all requests for variances on a case-
by-case basis.

(1) Any leaseholder requesting a
variance from this Part shall first submit all
drawings required by Subsection C of
19.5.4.9 NMAC to the superintendent.  One
copy of the drawing shall be made available
for public review and comment at the local
park office.

(2) The leaseholder requesting the
variance shall mail certified letters to all
adjoining leaseholders/property owners,
including those whose properties are sepa-
rated from the lease lot in which the vari-
ance is requested by a roadway, advising
them of the variance request.  The notifica-
tion shall include:

(a) a description of the improve-
ment;

(b) the nature of the variance
being requested;
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(c) a statement that plans are on
file at the local park office or can be mailed
to them without charge; and

(d) that they have 30 days in
which to review and comment to the divi-
sion.

(3) Adjoining leaseholders and
property owners shall be granted a 30-day
comment period from the date of the certi-
fied mailing as required by Paragraph (2) of
Subsection O of 19.5.4.9 NMAC during
which they may submit their comments and
concerns with respect to the requested vari-
ance to the superintendent.

(4) The superintendent and
regional manager shall make a recommen-
dation to the director based on comments
received from adjoining leaseholders, con-
cerned citizens and federal agency represen-
tatives.  The director shall issue a decision
within 30 days of the closure of the com-
ment period in accordance with Paragraph
(3) of Subsection N of 19.5.4.9 NMAC.

(5) If the director does not
approve the variance request, the leasehold-
er may modify the variance request and
resubmit it for review and approval.

(6) The leaseholder requesting the
variance shall bear all associated costs,
including reproduction, notification and
mailing.
[5-3-85, 12-31-96, 12-31-98; 19.5.4.9
NMAC - Rn & A, 19 NMAC 5.4.9
12/31/02]

19.5.4.10 LEASE LOT [AND
MOORING SITE] USE:

A. Authorized Individuals:
A lease lot [or mooring site] is to be used by
the leaseholder, members of the leasehold-
er's immediate family and guests.  If a lease
lot [or mooring site] is shared, the names of
all individuals using the lot or site, includ-
ing family and guests, must be included as
leaseholders in the lease agreement.
Individuals visiting a lease lot shall be
allowed to park motor homes, camp trailers,
etc., on the lot if proper electrical and
sewage hookups are provided.  Visitors
shall not stay at a lease lot [or mooring site]
for more than 30 consecutive days per visit
or a total of 70 days per calendar year.

B. Illegal Activity:  No
activity that violates federal, state or local
law shall be conducted from or on a lease
lot. 

[B]C. Commercial Activity:
No commercial activity regardless of size or
nature shall be conducted from or on a lease
lot [or mooring site].  Gardening is permit-
ted on lease lots provided the garden pro-
duce is not sold by the leaseholder.

[C]D. Rentals or Subleasing:
No portion of a lease lot [, mooring site] or
structures thereon shall be rented or sub-

leased.
[D]E. Single Family

Dwelling:  Only one single family dwelling
[will] shall be permitted on each lease lot
[or mooring site] regardless of size of the
lease lot [or mooring site].  For the purpose
of this Part, a one family dwelling shall be
defined as any structure, permanent or
mobile, having one kitchen.

[E]F. Non-use:  If a lease lot
[or mooring site] is not used, the division
shall terminate the lease agreement for
"non-use."  For the purpose of this Part,
"non-use" is defined as follows:

(1) Any lease lot [or mooring site]
that is not physically used visited or occu-
pied for at least ten days per year;

(2) Any lease lot [or mooring site]
that is placed for sale and remains unused
and on the open market for more than two
years;

(3) Any lease lot [or mooring site]
where approved sanitary facilities septic
systems are not provided within one year
after the establishment of a living facility on
the lease lot [or mooring site]; or

(4) Any lease lot [, mooring site]
or improvements thereon that are not main-
tained, improved or kept in a clean and
orderly manner during any one-year period.

[F]G. Livestock and Poultry:
No horses, cattle, sheep, goats, pigs, rabbits,
poultry or livestock of any description shall
be kept or maintained temporarily or other-
wise on a lease lot.

[G]H. Address:  Lease "lot"
and "block" numbers shall be posted in a
highly visible manner at the entrance of the
property along with the street address.
[5-3-85, 12-31-96, 12-31-98; 19.5.4.10
NMAC - Rn & A, 19 NMAC 5.4.10,
12/31/02]

19.5.4.11 LEASE LOT
APPEARANCE AND UPKEEP:

A. Garbage and Solid
Waste Disposal:  All garbage and solid
waste materials shall be kept in water tight
containers on the lease lot [or mooring site]
until the garbage is removed for disposal.
All solid waste shall be hauled away from
the lease lot [or mooring site] by either the
leaseholder or a contract hauler at least
weekly.  The material [must] shall be dis-
posed of in an approved sanitary landfill
that complies with all laws, rules and regu-
lations of local, county, state or federal gov-
ernmental agencies.  Leaseholders shall not
burn garbage on a lease lot, use a park
dumpster to dispose of trash or dump trash
on state park property.

B. Storage of Recreational
Vehicles:  [All]The leaseholder shall
remove vehicles, boats, trailers, recreation
vehicles, travel trailers, etc., that do not

have a current registration with the appro-
priate state agency [shall be removed by the
leaseholder] from the lease lot.  Only vehi-
cles that are registered to the leaseholder,
his or her spouse, children and visitors, who
presently reside with leaseholder, may be
parked or placed on the lease lot.

C. Landscaping:
(1) Landscaping, such as planting

grass, trees, shrubs, etc., to improve the
appearance of a lease lot is permitted, pro-
vided these plantings are not of a weedy
species and will not reduce the visual value
and panoramic view of area leaseholders.
Landscaping on lease lots shall be drought
resistant and consume a minimal amount of
water.  The planting of trees and shrubs
[which] that have the capability of obstruct-
ing the view of leaseholders [must] shall be
approved by the superintendent and the
bureau of reclamation, if applicable, prior to
planting.

(2) A leaseholder shall not plant
trees, shrubs or any vegetation other than
grass within three feet of the property line
of the lease lot or nearer than 30 feet from
the centerline of all frontage roads.

(3) A leaseholder shall not burn or
remove grass, trees, shrubs and similar pro-
tective ground cover on a lease lot or cause
excessive ground disturbance [which] that
may cause erosion or damage natural vege-
tation and soil conditions on a lease lot.  A
leaseholder may conduct a limited amount
of clean-up on a lease lot in the immediate
vicinity of buildings, driveways, roads,
paths, septic systems, propane tanks or for
fire breaks necessary to reduce a fire hazard
or the possible spread of fire.

(4) A leaseholder shall not thin,
prune [and/] or remove native trees and
shrubs except when these activities are con-
ducted to prevent damage to structures, pre-
vent personal injury, provide proper clear-
ance for power lines, allow for access to the
lease lot or provide for traffic safety.  At no
time shall these activities be conducted out-
side the boundaries of a lease lot.

(5) A leaseholder shall maintain
all improvements and grounds on a lease lot
in such a manner as to guarantee an attrac-
tive and safe development.

D. Equipment and
Machinery Storage:  Any piece of operable
or inoperable commercial equipment or
machinery placed or parked on a lease lot
for more than 14 consecutive days or a total
of 22 days during any calendar year is pro-
hibited.

E. Storage of Building
Materials:  All lumber or other building
material shall be neatly stacked to the rear
of a lease lot and shall not be stored in
excess of the construction period as provid-
ed in Subsection M of 19.5.4.9 NMAC.
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determines the lease lot [or mooring site]
presents a safety hazard to the leaseholder
or to the public.
[5-3-85, 12-31-96, 12-31-98; 19.5.4.13
NMAC - Rn & A, 19 NMAC 5.4.13
12/31/02]

19.5.4.14 ENCROACHMENT
AND ACCESS EXISTING ROADS: All
access or frontage roads within the lease lot
areas of a state park are designed with a 50-
foot easement.  Encroachment of any nature
within 25 feet of the centerline of the road is
prohibited.  All access to lease lots [will]
shall originate from originally designated
access roads.  Access to lease lots from
undesignated roads or unauthorized con-
struction of new roads is prohibited.
Encroachment outside of a lease lot bound-
ary is prohibited.
[5-3-85, 12-31-96; 19.5.4.14 NMAC - Rn &
A, 19 NMAC 5.4.14, 12/31/02]

19.5.4.15 VIOLATIONS:
A. The leaseholder shall

comply with all provisions of this Part and
the lease agreement.  The division [will]
may conduct periodic inspections for com-
pliance with the terms of the lease agree-
ment and this Part.

B. Upon violation of any
provision of this Part or the lease agreement
by a leaseholder, the division shall give at
least ten days notice to the leaseholder prior
to initiating enforcement or corrective
action.  Notice shall consist of:

(1) a registered or certified letter
mailed to the leaseholder describing the vio-
lations and the corrective action required;
and

(2) a notice describing the viola-
tions and the corrective action required
posted on the lease lot [or mooring site] in a
conspicuous place.

C. If the leaseholder does
not initiate corrective action acceptable to
the division within the time provided in the
notice, the division may, at the leaseholder's
expense, correct the violation prohibited by
this Part.  The division shall have a lien
against improvements located on the lease
lot [or mooring site] in order to secure pay-
ment for expenses incurred.  The division
may dispose of any materials, equipment,
vehicles or animals removed from the lease
lot [or mooring site] pursuant to this provi-
sion in any legal manner it deems appropri-
ate.

D. The division may ter-
minate leases for actions occurring on the
lease lot that constitute a misdemeanor
involving violence or a felony.  To proceed
with termination of a lease the division shall
schedule a hearing and provide written
notice of the intent to terminate to the lease-

F. Storage of Firewood:
Leaseholders shall neatly stack and store all
firewood so as not to cause a fire hazard.  

G. Use of Pesticides and
Herbicide:  The use of pesticides and herbi-
cides on a lease lot shall comply with all
provisions of federal and state pesticide
laws, amendments thereto and department
of the interior policies.  The leaseholder is
prohibited from using chemicals on the
department of the interior's current prohibit-
ed list; chemical toxicants for killing preda-
tor mammals or birds; and chemical toxi-
cants [which] that cause secondary poison-
ing for killing mammals, birds and reptiles.
[5-3-85, 12-31-96, 12-31-98; 19.5.4.11
NMAC - Rn & A, 19 NMAC 5.4.11,
12/31/02]

19.5.4.12 S A N I T A T I O N :
Leaseholders shall comply with all regula-
tions of the New Mexico environment
department regarding solid waste manage-
ment, liquid waste disposal and water sup-
ply.  An approved septic system [must] shall
be installed for all residences on lease lots
[or mooring sites] prior to occupancy.  The
use of pit toilets is prohibited.  Any lease lot
whose lot lines are within 100-yards of a
public sanitation facility including sewer
lines, shall have up to one year from the
date the infrastructure and utility easement
is in place to connect to that facility.
[5-3-85, 12-31-96; 19.5.4.12 NMAC - Rn &
A, 19 NMAC 5.4.12, 12/31/02]

19.5.4.13 SAFETY:
A. Leaseholders shall

maintain all structures on lease lots [or
mooring sites] in a safe condition.  [All
floating structures shall be securely main-
tained and anchored at all times to avoid
breaking loose and causing damage].
Leaseholders shall immediately repair or
remove damaged structures or deteriorated
portions of structures such as broken win-
dows, steps or stairways, roofing, porches
or decking.  Leaseholders shall comply with
all applicable state, county and federal safe-
ty codes and laws.

B. Leaseholders shall
repair any structure partially or completely
destroyed by fire or other cause and remove
all debris from the structure within 90 days
from the date the leaseholder becomes
aware or is notified of such incident.

C. Leaseholders or guests
of leaseholders bringing or keeping dogs,
cats or other domestic pets on a lease lot [or
mooring site] shall pen, chain or otherwise
restrain such animals in such a manner as to
prevent them from running loose.

D. The department may
terminate a lease agreement if the secretary
or the bureau of reclamation, if applicable,

holder by personal delivery or certified mail
return receipt requested at least 10 working
days before the date set for the hearing.  The
written notice of the intent to terminate shall
include the date, time, and location of the
hearing.  The hearing shall be held before
the director.  The leaseholder may request
the hearing be rescheduled, and the director
may grant such request for good cause in
writing.  The director shall issue a written
decision within 10 working days of the
hearing, unless extended for 10 working
days for good cause in writing.  If the direc-
tor determines the lease shall be terminated,
the leaseholder shall have 90 days from the
date of the director’s decision or any review
of the decision to terminate the lease by the
secretary, pursuant to 19.5.4.19 NMAC, to
sell the improvements and transfer the
lease.  The division may extend the time to
sell the improvements and transfer the lease
for good cause.  The division shall have a
lien against the improvements located on
the lease lot in order to secure payment for
expenses incurred.
[5-3-85, 12-31-96; 19.5.4.15 NMAC - Rn &
A, 19 NMAC 5.4.15 12/31/02

19.5.4.16 LEASE AGREE-
MENT RENEWAL: [A leaseholder may
request to renew a lease agreement prior to
the expiration of the lease agreement. Such
request must be made at least three months
prior to the expiration of the lease agree-
ment. A leaseholder must be in compliance
with the current lease agreement and this
Part in order for the department to enter into
a new lease agreement.] The director shall
determine whether it is in the best interest of
the department to lease or to continue to
lease a lease lot.  In determining whether it
is in the best interest of the department, the
director shall consider all relevant factors,
including safety, whether the lease lot poses
a nuisance or a hazard, whether the lease-
holder has repeated violations of the rules or
lease agreement, or whether significant ille-
gal activity has or is occurring on the lease
lot.  The director shall consult with the
bureau of reclamation and the president of
the lease lot association prior to determining
not to lease or continue to lease a lease lot.
If the director determines it is in the best
interest of the department to continue leas-
ing the lease lot, the leaseholder shall have
the first right to enter into any new or
renewed lease offered by the department.
The terms of the new or renewed lease may
change from the existing lease and shall be
in compliance with these rules.  Any change
in the terms of the new or renewed lease
shall be consistent with this Part.  The direc-
tor shall not unreasonably withhold a
renewal, or place any unreasonable condi-
tions or unreasonable modifications on a
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lease agreement as a condition of approval.
The leaseholder shall be in compliance with
the current lease agreement and this Part in
order for the department to enter into a new
or renewed lease agreement
[12-31-96; 19.5.4.16 NMAC - Rn & A, 19
NMAC 5.4.16, 12/31/02]

19.5.4.17 LEASE LOT
INSPECTION: A state park official shall
conduct an inspection of a lease lot [or
mooring site] for compliance with the terms
of the lease agreement and this Part three
months prior to the expiration of a lease
agreement, upon application for transfer of
a lease agreement or as directed by the
superintendent.  State park officials and
bureau of reclamation, if applicable, shall
have access to all lease lots [and mooring
sites] for official business at reasonable
times.
[12-31-96; 19.5.4.17 NMAC - Rn & A, 19
NMAC 5.4.17 12/31/02]

19.5.4.18 LEASE AGREE-
MENT TRANSFER: Neither the lease
agreement nor any interest therein shall be
assigned.  However, the interest in a lease
lot [or mooring site] may be transferred,
including by will or intestate succession
upon the death of the leaseholder, after sub-
mission of a $50.00 transfer fee and the
application for transfer of a lease lot if the
director determines that it is in the best
interest of the department to transfer the
lease lot.  In determining whether it is in the
best interest of the department, the director
shall consider all relevant factors, including
safety, whether the lease lot poses a nui-
sance or a hazard, whether the leaseholder
has repeated violations of the rules or lease
agreement, or whether significant illegal
activity has or is occurring on the lease lot.
The director shall consult with the bureau of
reclamation and the president of the lease
lot association prior to denying a transfer
request.  The application for transfer of a
lease lot shall be a form provided by the
division that includes the park where the
lease lot is located; the area, block and lot
number of the lease lot; the name, mailing
address, telephone number and signature of
the leaseholder; and the name, mailing
address, telephone number and signature of
the individual to whom the lease shall be
transferred.  The division shall respond to
all transfer requests by approving, denying
or requesting additional information within
30 days of receipt of the request, provided
the application for transfer is complete and
the transfer fee is properly submitted.  If the
division does not respond within the 30
days the request shall be deemed approved.
The director shall not unreasonably with-
hold a transfer, or place any unreasonable

conditions or unreasonable modifications
on a lease agreement as a condition of
approval. After approval by the
[Department]director of the transfer, the
new leaseholder shall enter into a lease
agreement with the department.  The direc-
tor shall not approve a transfer if the lease-
holder is not in compliance with the lease
agreement and this part.  If the director
determines that it is appropriate to transfer
the lease lot, [The] the leaseholder of the
lease lot shall submit a certified survey of
the lease lot performed by a professional
surveyor registered by the state of New
Mexico within [nine] twelve months prior
to submission of the application for transfer.
[A leaseholder must be in compliance with
the lease agreement and this Part in order
for a transfer to be approved.]
[12-31-96; 19.5.4.18 NMAC - Rn & A, 19
NMAC 5.4.18, 12/31/02]

19.5.4.19 REVIEW OF
DECISIONS BY THE DEPARTMENT:
In the event the director determines it is in
the best interest of the department not to
lease or to continue to lease a lease lot, not
to transfer a lease lot or to terminate a lease
for actions occurring on the lease lot that
constitute a misdemeanor involving vio-
lence or a felony, the leaseholder may
request review by the secretary of the deci-
sion.  Such request shall be made in writing
within 30 days of the receipt of the divi-
sion’s decision.  The leaseholder shall pro-
vide a copy of the request to the director.
The director and the leaseholder shall sub-
mit written statements to the secretary with-
in 10 working days of the submission of the
request for review, unless the secretary
extends the time for submission of the writ-
ten statements for good cause in writing.
The secretary shall base his decision on the
written statements unless the leaseholder or
the director requests the opportunity to call
witnesses or make oral arguments within 10
working days of the request for review.  A
request for hearing shall explain the need
for any witness testimony or oral argument.
If the leaseholder or director asks to make
oral arguments or call witnesses, the secre-
tary may set a hearing to be held within 10
working days of receiving that request and
provide notice of the hearing date, time and
location to the leaseholder and the director.
The director or the leaseholder may request
in writing that any hearing be scheduled
more than 10 working days after the secre-
tary receives the request for review, and the
secretary may grant such request for good
cause in writing.  Oral testimony shall be
made under oath.  A tape or stenographic
record shall be made of any oral argument
or witness testimony.  The secretary shall
issue a written final decision, including

findings of fact within 10 working days,
unless extended for 10 working days for
good cause in writing, after the date for sub-
mission of written statements, or a hearing
if any, and send copies to the leaseholder
and the director.  The secretary’s decision
may be challenged by filing a petition for a
writ of certiorari with the district court and
with the department pursuant to Rule 1-075
New Mexico Rules Annotated.
[19.5.4.19 NMAC - N, 12/31/02]

[19.5.4.19] 19.5.4.20
APPRAISAL: The division [should] may
appraise lease lots at least once every ten
years and may amend annual lease lot fees
[(Section 20)] with no more than a two per-
cent increase per year based on the
appraisals.
[12-31-96; 19.5.4.20 NMAC - Rn & A,
19NMAC 5.4.19, 12/31/02]

[19.5.4.20]  19.5.4.21 A N N U A L
LEASE LOT FEES:

A. Elephant Butte Lake
state park, Hot Springs Landing

(1) Block A - Lots 1-10
$775 each

(2) Block B - Lots 1-7
$775 each

(3) Block C - Lots 1-8, 14
$675 each

(4) Block C - Lots 9-13
$775 each

(5) Block C - Lots 15-26
$575 each

(6) Block D - Lots 1, 3-17
$775 each

(7) Block E - Lots 1-4
$675 each

(8) Block E - Lots 5-6
$775 each

(9) Block E - Lots 7-12
$675 each

(10) Block F - Lots 1-12
$675 each

(11) Block G - Lot 1
$675 each
(12) Block G - Lots 2-23, 29

$575 each
(13) Block H - Lots 1-13

$675 each
(14) Block I - Lots 1-5

$775 each
(15) Block J - Lots 1-9,11,12

$775 each
(16) Block J - Lot 10

$675 each
(17) Block K - Lots 1-24

$575 each
(18) Block L - Lots 1-10

$575 each
(19) Block M - Lots 1, 6

$675 each
(20) Block M - Lots 2-5
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$575 each
(21) Block M - 7-10
$500 each
(22) Block N - Lots 1/6 - 10/11

$675 each
(23) Block N - Lots 7-9

$775 each
(24) Block O - Lots 1-5

$500 each
(25) Block P- Lots 1-13

$500 each
(26) Block Q - Lots 1-6

$675 each
(27) Block R - Lots 1-3

$675 each
(28) Block S - Lots 1-3

$775 each
(29) Block S - Lots 4-6

$675 each
(30) Block T - Lot 1

$775 each
B. Elephant Butte Lake

state park, Three Cedars Lost Canyon
(1) Block A - Lots 1-8

$500 each
(2) Block A - Lots 9-16

$475 each
(3) Block B - Lots 1-3

$475 each
(4) Block B - Lots 4-9

$500 each
(5) Block C - Lots 1-8

$475 each
(6) Block C - Lot 9

$500 each
(7) Block D - Lots 1-6

$500 each
(8) Biner   - Lots 5-7
$375 each
(9) Cow Camp - Lot 1

$775 each
(10) Weather Station - Lot 12

$835 each
C. Elephant Butte Lake

state park, Three Sisters
(1) Block A - Lots 1-4

$375 each
(2) Block B - Lots 1-4

$375 each
D. Elephant Butte Lake

state park, Mitchell Point Area.  Lots 1-9,
$375 each

E. Elephant Butte Lake
state park, Rock Canyon

(1) Block A - Lots 1-2, 8
$500 each

(2) Block A - Lots 3-7
$475 each

(3) Block B - Lots 1-4
$500 each

(4) Block C - Lots 1-9
$475 each

(5) Block D - Lots 1-4
$500 each

(6) Block E - Lot 1

$475 each
(7) Block E - Lots 2-4

$425 each
(8) Block E - Lots 5-11

$475 each
(9) Block E - Lots 12-18

$425 each
(10) Block F - Lots 1-14

$500 each
F. Elephant Butte Lake

state park, Water Tank Hill
(1) Lot 1

$835
(2) Lot 3

$835
(3) Lot 30

$835
G. Caballo Lake state park
(1) Block A - Lots 1-18

$373 each
(2) Block A - Lots 19-36

$423 each
(3) Block B - Lots 1-4

$373 each
(4) Block B - Lots 5-7, 19

$423 each
(5) Block B - Lots 8-18

$373 each
(6) Block C - Lots 1-15

$373 each
[H. Ute Lake state park

([mooring site]s)
(1) Sites 1-35

$100 each
(2) Site 3014

$100 each
(3) Site 2012

$100 each
(4) Site 4015 - 4016
$100 each
(5) Site 3003

$100 each
(6) Site 4025 - 4026
$100 each
(7) Site 3006

$100 each]
[2-15-73...4-1-87, 4-1-87; 19.5.4.21 NMAC
- Rn & A, 19 NMAC 5.4.20, 12/31/02]

19.5.4.22 MOORING SITES:  All moor-
ing site leases are terminated effective
December 31, 2002. Leaseholders shall
remove houseboats and personal property
by January 31, 2003.
[19.5.4.22 NMAC - N, 12/31/02]

History of 19.5.4 NMAC:
Pre NMAC History: The material in this
part was derived from that previously filed
with the commission of public records -
state records center and archives.
SPRD 73-1, Rule 61-1, Increase in Cabin
Site Rental Fees for the Locations Listed,
02-15-73;
NRD 85-1, Cabin Site Rental Fees, 03-21-

85;
NRD 85-2, Attachment A, Park and
Recreation Division Leasehold Regulations
Recreational Lot Lease, 05-03-85.

History of Repealed Material:
[RESERVED]

Other History:
NRD 85-1, Cabin Site Rental Fees, filed 03-
21-85 and NRD 85-2, Attachment A, Park
and Recreation Division Leasehold
Regulations Recreational Lot Lease, filed
05-03-85 were renumbered, reformatted
and replaced by 19 NMAC 5.4, Lease Lot
and [mooring site] Provisions and Fees,
filed 12-17-96.
19 NMAC 5.4, Lease Lot and [mooring
site] Provisions and Fees, filed 12-17-96,
was renumbered, reformatted, amended
and replaced by 19.5.4 NMAC, Lease Lot
Provisions; effective 12/31/02.

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

STATE PARKS DIVISION

This is an amendment to 19.5.5 sections 2,
5, 7, 8, 9, 10, 12, 13, 14, 15, 17, 18, and 19.
19.5.5 NMAC was also renumbered and
reformatted from 19 NMAC 5.5 to conform
to the current NMAC requirements.

19.5.5.2 SCOPE: This Part
applies to any person conducting commer-
cial activity within the state parks system
and to any person who proposes to conduct
commercial activity within the state parks
system.  Friends groups, park support
groups and other tax-exempt organizations,
which conduct commercial activity within
the state parks system, [must] shall comply
with this Part.  This Part does not apply to
repair or assistance services hired by the
public for personal property assistance or
repair within a state park.  This Part does
not apply to contractors hired by the divi-
sion to perform construction or other servic-
es for the division within the state parks sys-
tem.
[12-31-96, A, 12-31-98; 19.5.5.2 NMAC -
Rn & A, 19 NMAC 5.5.2, 12/31/02]

19.5.5.5 EFFECTIVE DATE:
December 31, 1996, unless a later date is
cited at the end of a Section [or paragraph.
This Part was amended effective May 15,
1997].
[12-31-96, 5-15-97, A, 12-31-98; 19.5.5.5
NMAC - Rn & A, 19 NMAC 5.5.5,
12/31/02]
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19.5.5.7 DEFINITIONS:  See
19.5.1 NMAC for definitions.

[A. "Capital improvement"
means a construction project by a conces-
sionaire to the concession premises which is
not maintenance, repair or remodeling and
which costs at least $1,000.00 or more.

B. See also 19 NMAC 5.1
[now 19.5.1 NMAC] for definitions]
[12-31-96, 5-15-97; 19.5.5.7 NMAC - Rn &
A, 19 NMAC 5.5.7, 12/31/02]

19.5.5.8 SUBMITTAL OF
PROPOSALS FOR CONCESSION
CONTRACT:

A. Any interested person
seeking to operate a concession within a
state park or any concessionaire within a
state park who wishes to expand services
beyond those authorized by his/her conces-
sion contract may send a proposal summary
describing the proposed concession to the
superintendent at the state park where the
concession is proposed.  The proposal sum-
mary shall consist of a brief description of
the concession operation including the serv-
ices to be offered, the proposed location of
the concession within the state park and a
description of how the concession will con-
form to the requirements of Subsection A of
19.5.5.9 NMAC.

B. The director should
evaluate the proposal summary, with the
understanding that new or replacement con-
tracts should be awarded on a competitive
basis to the extent practicable, and notify
the interested person and existing conces-
sionaire within 30 days of receipt of the pro-
posal by the superintendent that:

(1) The proposal summary indi-
cates the concession does not fit the criteria
as listed in Subsection A of 19.5.5.9
NMAC; or

(2) A request for concession pro-
posals will be issued, and the interested per-
son may submit a proposal; or

(3) No request for proposals for
the concession will be issued but the divi-
sion will consider a proposal submitted by
the interested person as described in
Subsection D of 19.5.5.8 NMAC for the
concession.

C. The division may
request proposals when the division deter-
mines there is a concession opportunity
within a state park, when a concession con-
tract with an existing concessionaire has
been terminated or expires or when an exist-
ing concessionaire no longer wishes to pro-
vide the services.  The division [will] shall
consider at least the following in deciding
whether to issue a request for proposals for
the concession:

(1) Location, remoteness and
facility accommodations of the state park;

(2) Population of area surround-
ing the state park and similar services being
offered within the area;

(3) Whether other persons have
expressed an interest in providing the con-
cession;

(4) Size of the proposed conces-
sion operation; and

(5) Whether an existing conces-
sion can provide the new and expanded
service, as provided by existing contract.

D. The original of a pro-
posal for a concession [must] shall be sub-
mitted to the concessions administrator at
the division office in Santa Fe [. An addi-
tional copy should be submitted to the
superintendent at the park where the con-
cession is to be located.] through the super-
intendent at the perspective park where the
concession is to be located.  The proposal
shall consist of a cover letter and proposal
summary. [and the following information,
in separately numbered paragraphs corre-
sponding to the following numbers:] The
proposal summary shall be bound with tab
dividers indicating the separately numbered
paragraphs corresponding to the following
number and information.

(1) Business plan for the pro-
posed concession that identifies:

(a) the type of business;
(b) the park in which the business

will be located and the specific location of
the business within the park;

(c) services to be offered;
(d) proposed concession fee;
(e) the percentage mark up of

goods and services to be offered;
(f) a description of how the busi-

ness will be operated;
(g) an assurance statement that all

federal, state and local laws and regulations
will be followed;

(h) a proposed maintenance
schedule;

(i) a building and improvements
schedule outlining any proposed capital
improvements, including a plan for the
financing of the capital improvements, if
applicable;

(j) identification of all investors;
and

(k) a current financial statement.
(2) A market analysis [which]

that:
(a) defines the market area;
(b) identifies existing concession-

aires and other similar ventures within the
market area and an indication of their suc-
cess;

(c) provides the results of any
public demand survey; and

(d) estimates the economic
impact to the park and neighboring commu-
nity.

(3) Plan for advertising and pro-
moting the proposed concession and the
state park in which the proposed concession
is located;

(4) Environmental evaluation of
the effects of operating the proposed busi-
ness.  The environmental evaluation should
address the following solid and liquid waste
generation/removal; air quality; water qual-
ity; and compliance with all federal, state
and local environmental laws;

(5) A cultural property evaluation,
[which] that should include the identifica-
tion of cultural properties in the project area
and significance.  Project impact on cultur-
al properties and proposed impact mitiga-
tion should be outlined.  Any evaluation
should follow appropriate state or federal
cultural property legislation, guidelines and
standards, and should be coordinated with
appropriate federal and state agencies, to
include the New Mexico historic preserva-
tion division;

(6) Statement of the proposed
terms and conditions relating to revenue
generated to the state; term of agreement;
and the proposed conditions of any sale,
subcontract, management agreement, or
ownership transfer of the rights granted by
the proposed agreement;

(7) Identification of all required
permits from all other jurisdictional agen-
cies and authorization or pre-approval, as
required; [and]

(8) Description of past business
or other experience [which] that demon-
strates the ability to operate the concession;
and

(9) Projected revenue statement.
E. The division may not

evaluate incomplete proposals.  The divi-
sion may request additional information
from the proposer as necessary for the
review and evaluation of the proposal.

F. The division may allow
persons submitting proposals the opportuni-
ty to discuss the proposals with the division
and revise the proposals.  Revisions may be
permitted after submittal of proposals and
prior to acceptance by the division for the
purpose of obtaining best and final offers.
The division may conduct negotiations with
persons who submit proposals found by the
division to be reasonably likely to be select-
ed.

G. The division should
notify the proposer no later than 60 days
after receipt of the proposal of its decision
to accept or reject the proposal.  During the
review process, the division reserves the
right to seek comment on a proposal from
the public, federal and state agencies and
other appropriate entities.  If comments are
requested, the division may take additional
time to review and evaluate a proposal and
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reach a decision to accept or reject the pro-
posal.

H. When an existing con-
cession contract expires, the existing con-
cessionaire [will] shall not be given prefer-
ence for selection.  Prior performance and
the amount of capital investment may be
considered in the selection process.
[5-15-97, 12-31-98; 19.5.5.8 NMAC - Rn &
A, 19 NMAC 5.5.8 12/31/02]

19.5.5.9 CRITERIA FOR
GRANTING CONCESSION CON-
TRACTS: The secretary shall consider at
least the following in determining whether
or not to grant a concession contract:

A. Concessions shall:
(1) Provide a needed service, or a

service in which park visitors have shown a
substantial interest and the service is not
adequately provided within the park or
within the area;

(2) Provide services to the gener-
al public rather than a particular individual
or group;

(3) Enhance, improve, protect and
conserve park natural, historical and cultur-
al resources;

(4) Provide reasonable revenue to
the state in exchange for the privilege grant-
ed the concessionaire;

(5) Include facilities of a mini-
mum size necessary to operate [which] that
are harmonious in form, line, color and tex-
ture with the surrounding landscape; and

(6) Be consistent with the park
management and development plan in effect
for the state park in which the concession is
to be located.  New concession contracts
[will] shall not be granted unless a park
management and development plan [which]
that identifies the concession development
has been approved by the director and sec-
retary.

B. Concessionaires shall:
(1) Provide evidence to the divi-

sion that the concessionaire possesses a suf-
ficient level of experience and adequate
financial resources to operate the conces-
sion in an efficient and professional man-
ner; and

(2) Not have past concession per-
formance problems, such as repeated non-
compliance with previous or current con-
cession contracts or concession permits or
this Part.
[5-15-97, 19.5.5.9 NMAC - Rn & A, 19
NMAC 5.5.9, 12/31/02]

19.5.5.10 CONCESSION CON-
TRACT PROVISIONS: Following the
acceptance of a proposal, the division [will]
shall enter into negotiations with the pro-
poser for a concession contract to operate
the concession or with a concessionaire to

amend an existing concession contract.  To
the extent section 10 of this Part contradicts
any existing concession contract in effect on
May 15, 1997.  Section 10 [will] shall not
apply to those contracts unless they are
renegotiated or amended.  The provisions of
the concession contract shall be consistent
with the following:

A. The term of a conces-
sion contract should be limited to the short-
est period possible.  The term shall not
exceed five years unless justified by at least
the following: the amount of a concession-
aire's investment, the capital improvements
to be made on the premises and the types of
services offered.  Under no circumstances
shall the term of the concession contract
exceed 30 years.  Noncompliance with any
provision of the concession contract or this
Part may result in termination of the con-
cession contract by the division.

B. Each concession con-
tract shall include a legal description or a
detailed map that defines the area in which
the concession will operate.

C. A concession contract
is subject to any limitations placed on the
division by applicable federal and state
agencies.  The division reserves the right to
install park facilities and utilities and to use
the state park for authorized purposes.  The
division reserves the right to close the state
park or the concessionaire’s operations for
reasonable law enforcement purposes or
safety purposes.

D. A concession contract
shall provide for the monthly payment by
the concession to the division of a conces-
sion fee.  The concession fee shall be a flat
fee or a percentage of the concessionaire’s
net receipts from sales and services and
shall be payable on a monthly basis.  The
concessionaire shall submit the concession
fee and a monthly report detailing net
receipts from sales and services on a form
provided by the division to the concessions
administrator at the division office in Santa
Fe.  The concession fee and monthly report
[must] shall be postmarked no later than
5:00 p.m. on the 25th day of the month after
the reporting month, unless the 25th falls on
a Saturday, Sunday or state-recognized hol-
iday in which case the concession fee and
monthly report [must] shall be postmarked
no later than 5:00 p.m. of the next business
day.  Failure to submit the concession fee
and monthly report shall result in a penalty
fee of ten percent of the concession fee for
the month that is late or $50.00, whichever
is greater.

E. The concession con-
tract shall include a schedule for all con-
struction.  If the schedule for construction
includes improvements to publicly owned
property, the division may authorize the

concessionaire in writing to expend any per-
centage of amounts due the division in lieu
of remitting them to the division for con-
struction and alterations to publicly owned
property to benefit the park.  All new
improvements shall be reviewed by the
division through the park project review
process until the park management and
development plan is developed.  When the
park management and development plan is
completed all future improvements and pro-
posed developments shall be consistent
with the plan.

F. The concession con-
tract shall require the concessionaire to have
insurance prior to taking control of the con-
cession premises, naming the state of New
Mexico as co-insured, and indemnifying the
United States, if required, for public liabili-
ty, personal injury and property damage in
amounts equal to or greater than the liabili-
ty limits set forth in Section 41-4-19 NMSA
1978, as it may be amended from time to
time.

G. The concession con-
tract shall require the concessionaire, prior
to taking control of the concession premis-
es, to have:

(1) Financial assurance satisfacto-
ry to the division conditioned upon the
faithful performance of the concession con-
tract in a minimum amount of ten percent of
the gross receipts from sales and services
for the prior year; or

(2) Financial assurance satisfacto-
ry to the division conditioned upon the
faithful performance of the concession con-
tract in a minimum amount of $5,000,
whichever is greater.  If the receipts are
anticipated to be less than $50,000, the divi-
sion [will] shall consider the size and nature
of the concession operation and may reduce
the amount of financial assurance.

H. The concessionaire
shall properly maintain all concession facil-
ities and real property he/she intends to uti-
lize in operating the concession and all cap-
ital improvements the concessionaire
intends to make to the premises.  All main-
tenance shall be done with due diligence, in
a commercially reasonable manner, so as to
insure the public health, safety and welfare
of park visitors.  The concessionaire [will]
shall prepare an annual operation and main-
tenance plan [which will] that shall be
approved by the superintendent.  A copy of
the approved operation and maintenance
plan shall be submitted to the concessions
administrator.

I. The concessionaire
shall comply with all appropriate local, state
and federal laws and shall comply with cur-
rent applicable environmental regulations
and building code requirements, including
those for accessibility, historical preserva-
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tion and cultural properties protection laws.
The concessionaire shall obtain all applica-
ble permits prior to the start of construction.

J. All concessions offer-
ing food services shall comply with federal,
state and local laws regarding food sanita-
tion.

K. All advertising and
signs within the state park shall be subject
to the prior written approval of the secre-
tary, and the appropriate federal agency if
applicable.  Any approvals [will] shall
become a part of the file maintained by the
concessions administrator.  All advertising
through any media [will] including the
internet shall acknowledge that the conces-
sion premises are within the state park in
which the concession is located.  Printed
information using the logo of the division or
a federal agency [must] shall receive prior
written approval from the division or the
federal agency.

L. No concession contract
shall be amended except by written instru-
ment executed by the parties and approved
by the New Mexico board of finance, and
any applicable state or federal agencies.

M. Either the division or a
concessionaire may request to amend the
concession contract provisions or to renego-
tiate the contract at any time during the term
of the contract.  A concessionaire should
make such a request in writing to the super-
intendent.  Within 30 days of receipt of such
a request, the division should either notify
the concessionaire of its decision or sched-
ule a meeting with the concessionaire to
negotiate the contract.  If the concessionaire
seeks to amend the contract provisions or to
renegotiate the contract in order to expand
services beyond those authorized by the
concession contract, he/she [must] shall
comply with Section 8 of this Part.  A copy
of any request for amendment shall be sub-
mitted to the concessions administrator.

N. There shall be no trans-
fer, sale, subcontract, encumbrance, assign-
ment, extension, renewal, assignment of
management responsibilities, exchange of
concession business or property, or any
assignment of rights granted by a conces-
sion contract, without the prior written
approval of the secretary.  In addition, the
above transactions may also require the
approval of the New Mexico board of
finance and the appropriate federal or state
agency.  All subcontracts shall be subject to
the terms and provisions of the concession
contract.

O. Upon expiration or ter-
mination of the concession contract, the
concessionaire shall have 120 days to either
sell the improvements [which] that have
been placed on the concession premises
with prior written approval by the secretary

as required in subsection N of 19.5.5.10
NMAC or remove the personal and mov-
able property from the concession premises
at the concessionaires own cost.  After
removing any improvements, the conces-
sionaire shall restore the concession premis-
es to a safe and natural condition.

P. A concessionaire must
establish and maintain a system for record
keeping that uses accepted system account
classification codes.  A concessionaire
[will] shall submit a year-end financial
statement [certified] prepared by a New
Mexico independent certified public
accountant [which] that includes an income
statement, balance sheet, and statement of
cash flows no later than 90 days after the
end of the concession fiscal year to the con-
cessions administrator at the division office
in Santa Fe.  The level of certified public
accountant assurance certification may be
either an audit, review or compilation of the
financial statements. The amount of the
concessionaire's gross receipts from sales
and services and length of term of the con-
cession contract will be considered when
determining the level of certification
required.

Q. The department shall
have access to and may examine and audit
all pertinent books, documents, papers and
other records of a concessionaire related to
the concession business operated pursuant
to the concession contract during the term
of the concession contract and for three
years after the concession contract has
expired.  A concession shall make such
records available at the concession opera-
tion or at the division's office in Santa Fe
upon demand during usual business hours.
Such records include but are not limited to
financial, employer and equipment records.

R. If the state park in
which the concession is located is operated
by the division pursuant to a lease with a
local, state or federal agency, the concession
contract [will] shall be subject to the lease
agreement between the division and the
agency and may require approval by the
appropriate agency.

S. The division may waive
contract provisions required by this Part for
concession contracts with friends groups or
organizations as defined in Section 6-5A-
1(A) NMSA 1978, which provide funds or
property to the department. 
[5-15-97, 12-31-98; 19.5.5.10 NMAC - Rn
& A, 19 NMAC 5.5.10, 12/31/02]

19.5.5.12 ASSIGNMENT AND
SUBCONTRACTS OF CONCESSION
CONTRACTS:

A. The secretary may
choose not to approve a transfer, sale, sub-
contract, encumbrance, assignment, exten-

sion, renewal, assignment of management
responsibilities, exchange of concession
business or property or any assignment of
rights granted by a concession contract at
his/her discretion or may place appropriate
conditions on any approval, including mod-
ification of the terms and conditions of the
concession contract as a condition of
approval.  The secretary [will] shall not
unreasonably withhold a sale or transfer, or
place any unreasonable conditions or unrea-
sonable modifications on a concession con-
tract as a condition of approval.

B. A concessionaire who
seeks to subcontract services authorized by
the concession contract [must] shall submit
a proposed subcontract to the superintend-
ent.  The division may request additional
information from the concession as neces-
sary for the review and evaluation of the
subcontract.  The division [will] shall notify
the concession no later than 30 days after
receipt of the proposed subcontract of its
decision to approve or reject the subcon-
tract.  The concession should submit the
subcontract for approval at least 90 days
prior to the intended effective date of the
subcontract to allow for approval by the
board of finance and the appropriate federal
agency, if required.
[5-15-97; 19.5.5.12 NMAC Rn & A, 19
NMAC 5.5.12, 12/31/02]

19.5.5.13 REVIEW OF DECI-
SIONS BY THE DEPARTMENT:

A. Requests for Review or
Written Responses:

(1) In the event the division
decides to terminate a concession contract
for noncompliance with the terms of the
contract, the division shall send a notice of
termination to the concessionaire identify-
ing the areas of noncompliance.  The notice
shall provide that termination shall be effec-
tive 30 days from receipt of the notice.  The
notice shall provide that the concessionaire
may either request review by the secretary
of the decision to terminate or respond in
writing to the decision to terminate within
15 days of receipt of the notice of termina-
tion.

(2) In the event the division
decides to terminate a concession contract
immediately without notice due to a life
endangering situation, the concessionaire
may request review by the secretary or
respond in writing within 15 days after ter-
mination.

(3) In the event a concessionaire
is denied approval of a transfer, sale, sub-
contract or any other transaction requiring
approval as set forth in Subsection A of
19.5.5.12 NMAC, the concessionaire may
request review by the secretary or respond
in writing within 15 days of receipt of
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notice that the transfer is not approved.
B. Review by the secretary

[will] shall consist of an informal oral
response by the concessionaire in which the
concessionaire may [present his side of the
story] present justification, facts, etc. that
support the operation of the concession. If
the concessionaire requests review of a
decision, the department shall meet with the
concessionaire within 15 days of the
request.  The secretary may designate an
employee of the department but not of the
division to hear the concessionaires
response.

C. The secretary shall take
into consideration the concessionaires writ-
ten or oral response.  The secretary shall
send a final notice to the concessionaire
either affirming or withdrawing the decision
within 15 days of receipt of the written
response or within 15 days of the oral
response.
[5-15-97; 19.5.5.13 NMAC - Rn & A, 19
NMAC 5.5.13, 12/31/02]

19.5.5.14 CONCESSION PER-
MITS:

A. A concession permit is
valid for one year or less.  The full term of
a concession permit is from April 1st until
March 31st each year.  Each concession per-
mit shall expire on March 31st unless indi-
cated sooner regardless of the date it is
issued.

B. Any person applying
for a concession permit [must] shall obtain
a concession permit application from the
superintendent at the state park where the
applicant intends to operate.  The applica-
tion should be completed and returned to
the superintendent along with the conces-
sion permit fee see 19.5.6 NMAC.  The
division may waive concession permit fees
for friends groups.  All applications for con-
cession permits received [will] shall be
reviewed and processed within 30 days.  An
application for a concession permit [must]
shall be submitted to the superintendent by
March 1st if the applicant intends to hold a
concession permit for the full permit term
beginning April 1st.

C. The superintendent
[will] shall review the application and deter-
mine whether the service or activity meets
the following criteria:

(1) Does not significantly
adversely impact an existing concession-
aire's operation;

(2) Provides a needed service to
park visitors or a service in which the pub-
lic has shown a substantial interest;

(3) Enhances, improves or pro-
tects park resources; and

(4) Meets the definition of a con-
cession permit.  The superintendent [will]

shall contact the applicant within ten days if
the application is incomplete.  The superin-
tendent may request additional information
from the applicant as necessary for the
review and evaluation of the application.
Applications [which meet approval of]
approved by the superintendent and region-
al manager [will] shall be submitted to the
concessions administrator for processing
and review by the division and final
approval by the secretary.

D. Concession permittees,
their employees and their clients are subject
to all applicable fees associated with use of
a state park.  See 19.5.6 NMAC.

E. A concession permit is
valid only within the state park for which it
is issued.  However, a single concession
permit may be used for Heron Lake state
park/El Vado Lake state park and Elephant
Butte Lake state park/Caballo Lake state
park.

F. No concession permit
shall be issued until the applicant has pro-
vided proof of insurance or bond.  The divi-
sion may waive this requirement for friends
groups.

G. Concession permittees,
their employees and their clients are subject
to all appropriate state and federal regula-
tions.

H. Concession permits are
not transferable.  A permit cannot be sold or
transferred for any reason.  The department
will not refund any portion of the permit fee
if the permittee ceases business during the
permit year.

I. The director may limit
the number and type of concession permits
issued for any state park in order to protect
park resources.  The director may prescribe
special requirements and conditions for
concession permits when it is in the best
interests of the state to do so.  Special
requirements may include but are not limit-
ed to: limitations on use of park resources,
grounds and facilities; designation of a spe-
cific area within a state park in which a con-
cession permittee is allowed to operate; des-
ignation of specific days or hours during
which a concession permittee is allowed to
operate; limitations on prices charged by the
concession permittee; requirements for sub-
mission of [usage] use and price data; and
training requirements.

J. No permittee shall vio-
late any condition or restriction of the con-
cession permit or this Part.  Violation of the
concession permit or this Part may result in
the immediate cancellation of the permit.

K. Outfitters and Guides:
(1) An outfitter may apply for one

concession permit and purchase guide cards
for guides employed by the outfitter who
will be conducting guided fishing, boating

or rafting trips.  The outfitter shall provide
the superintendent with a list of guides and
request the number of guide cards the out-
fitter wishes to purchase at the time the out-
fitter submits a concession permit applica-
tion and fee.  The fee for a guide card shall
be the same as the fee for a concession per-
mit.  See 19.5.6 NMAC.

(2) The number of guides on the
permittee's guide list may exceed the num-
ber of guide cards purchased by the permit-
tee.  However, at no time may the number of
guides conducting commercial activity in a
state park exceed the number of guide cards
issued to the permittee.  Only guides whose
names appear on the permittee's guide list
may conduct guided trips.

(3) Each guide [must] shall be
able to present a guide card to a state park
official at all times when he/she is conduct-
ing commercial activity in a state park.

(4) The permittee is responsible
for all guide cards issued to the permittee
and for updating the guide list as necessary
and providing the updated guide list to the
superintendent.

(5) Each outfitter [must] shall
submit an annual report [which] that pro-
vides information concerning the outfitter's
activities for the preceding year to the
superintendent by March 15th.  Annual
reports shall include: dates of guided trips,
number of trips on each date and total num-
ber of clients on each date; or a statement
that no trips were made during the year.

L. Special Requirements
for the San Juan river located in Navajo
Lake state park:

(1) A permittee or guide may not
take more than three clients on a wade trip
or more than three clients on a float boat at
one time.

(2) Permittees and guides are sub-
ject to boat safety inspections at all times
while boating.

(3) Boats shall not be anchored to
fishing piers and shall be anchored well
away from fishing piers.

(4) Commercial boat use is
allowed only from the Texas hole down-
stream.

(5) Permittees and guides shall
ready their boats before launching.  After
launching, permittees and guides shall
remove all vehicles and trailers from the
launching area or park the vehicles and
trailers in designated parking areas.  All
vehicle use is restricted to launching and
retrieving roads.  Vehicle use on all other
roads or trails inside gated areas is prohibit-
ed.

(6) Access to restricted or special
use areas is granted to permittees and guides
for launching and loading boats.
Permittees, guides and employees or agents
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[12-31-96, 12-31-98; 19.5.5.15 NMAC - Rn
& A, 19 NMAC 5.5.15, 12/31/02]

19.5.5.17 INSPECTIONS:
A. Concessionaires [will]

shall be subject, with prior notice, to inspec-
tion of the concession premises by a state
park official for reasons of public safety and
health and to monitor compliance with the
concession contract and operation and
maintenance plan.  Concessionaires shall
always maintain a safe and healthy environ-
ment for the public and the concessionaire's
employees.  The division shall conduct an
inspection of each concession at least once
a year.

B. The department shall
have the right to close down a concession
operation at any time without prior notice in
order to protect the safety and health of park
and recreation areas, visitors and staff.

C. Concession operations
shall comply with all applicable codes and
regulations of all applicable authorities.
[12-31-96, 5-15-97; 19.5.5.17 NMAC - Rn
& A, 19 NMAC 5.5.17, 12/31/02]

19.5.5.18 CONCESSION CON-
TRACTS OR CONCESSION PERMITS
WITH CERTAIN TAX-EXEMPT
ORGANIZATIONS: A concession con-
tract or concession permit with an organiza-
tion as defined in Section 6-5A-1(A)
NMSA 1978, which provides funds or prop-
erty to the department [must] shall include
the provisions provided in Section 6-5A-
1(B) NMSA 1978.
[12-31-96; 19.5.518 NMAC - Rn & A, 19
NMAC 5.5.18, 12/31/02]

19.5.5.19 P R E F E R E N C E S
FOR BLIND PERSONS: The department
shall comply with Section 22-14-27 NMSA
1978 in assuring that blind persons licensed
by the commission for the blind [will] shall
be given a preference in the establishment
and operation of vending machines within
the state parks system when vending
machines may be properly and satisfactori-
ly operated by blind persons.
[12-31-96, A, 12-31-98; 19.5.5.19 NMAC -
Rn & A, 19 NMAC 5.5.19, 12/31/02]

of permittees [will] shall close gates upon
leaving those areas when no other boaters
are using or waiting to use the
launching/loading areas.

(7) Permittees shall identify their
boats with the permittee's company name
prominently and clearly printed on the ves-
sel.  Lettering shall be at least three inches
in height.

(8) Annual day use permits for
outfitters and guides [will] shall be marked
with a code number specifically assigned to
each outfitter.  When purchasing annual
passes, permittees and guides [must] shall
advise division personnel that they repre-
sent an outfitter.

(9) Permittees are required to sub-
mit a Navajo Lake state park San Juan river
trip ticket for all commercial trips taken on
the San Juan river.  The superintendent
[will] shall provide permittees with trip
tickets.  The permittee, his guide or agent is
required to complete this form on the day of
each commercial trip and deposit the com-
pleted form in a state park self pay tube on
the same day a trip is made.  Self pay tubes
are available on the San Juan river for this
purpose.  A self pay tube is also available at
the Navajo Lake state park visitor center.

(10) All permittees and guides
operating on the San Juan river [must] shall
have a current red cross or american heart
association CPR certificate and a current
red cross or american heart association
basic first aid certificate.  Permittees [must]
shall submit certificates to the superintend-
ent.

(11) Permittees are responsible
for training guides in safe boating and wad-
ing operations and proper fishing etiquette.
[12-31-96, 12-31-98; 19.5.5.14 NMAC - Rn
& A, 19 NMAC 5.5.14, 12/31/02]

19.5.5.15 PROHIBITED COM-
MERCIAL ACTIVITIES: The following
commercial activities are prohibited within
the state parks system:

A. Commercial activity
without written authorization pursuant to a
concession contract, concession permit or
special use permit;

B. Services or activities
not benefitting the experience of the park
visitor;

C. Services or activities
[which] that may threaten the public's
health or safety;

D. Services or activities
[which] that may threaten or damage park
resources;

E. Sale of goods or servic-
es outside of a specifically-defined location
designated for a concession; and

F. Solicitation of unwant-
ed business.

NEW MEXICO HIGHWAY
AND TRANSPORTATION

DEPARTMENT

The New Mexico State Highway and
Transportation Department will repeal the
following rules effective January 1, 2003:  
18 NMAC 20.3, New Mexico's Driver
Education Schools, filed 6-16-98; 18
NMAC 20.8, Driver
Improvement/Defensive Driving Schools,
filed 6-16-98; and 18 NMAC 20.11,
Minimum Standards for Breath Alcohol
Ignition Interlock Devices, filed 11-2-99.

NEW MEXICO HIGHWAY
AND TRANSPORTATION

DEPARTMENT
The New Mexico State Highway and
Transportation Department will repeal 7
NMAC 32.20, Policies, Procedures, and
Standards for New Mexico's Driving While
Impaired (DWI) Schools, filed 12-17-96
effective January 1, 2003.

NEW MEXICO HIGHWAY
AND TRANSPORTATION

DEPARTMENT

TITLE 7 HEALTH
CHAPTER 32 ALCOHOL AND
DRUG ABUSE
PART 20 DRIVING WHILE
IMPAIRED (DWI) SCHOOLS

7.32.20.1 ISSUING AGENCY:
New Mexico State Highway and
Transportation Department.
[7.32.20.1 NMAC - Rp, 7 NMAC 32.20.1,
1-1-03]

7.32.20.2 SCOPE: This rule
applies to all persons seeking to operate
DWI schools, or serve as DWI facilitators
for DWI programs offered, in New Mexico.  
[7.32.20.2 NMAC - Rp, 7 NMAC 32.20.2,
1-1-03]

7.32.20.3 S T A T U T O R Y
AUTHORITY: NMSA 1978, Section 9-1-
5, 66-7-512, and 66-8-102.  
[7.32.20.3 NMAC - Rp, 7 NMAC 32.20.3,
1-1-03]

7.32.20.4 D U R A T I O N :
Permanent.  
[7.32.20.4 NMAC - Rp, 7 NMAC 32.20.4,
1-1-03]

7.32.20.5 EFFECTIVE DATE:
January 1, 2003, unless a later date is cited
at the end of a section.  
[7.32.20.5 NMAC - Rp, 7 NMAC 32.20.5,
1-1-03]

7.32.20.6 OBJECTIVE: The
purpose of this rule is to provide minimum
and uniform standards for the issuance,
renewal, and revocation of DWI school
licenses and DWI facilitator certificates and
to establish requirements for the operation
of DWI schools.  
[7.32.20.6 NMAC - Rp, 7 NMAC 32.20.6,
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1-1-03]

7.32.20.7 DEFINITIONS:
A. ADA means the

Americans with Disabilities Act, 42
U.S.C.S Section 12101 et seq.

B. Bureau means the
Traffic Safety Bureau (TSB) of the New
Mexico State Highway and Transportation
Department.  

C. certificate means a
document issued by the Bureau authorizing
a person to serve as a DWI facilitator.  

D. clean driving record
means a person has no more than six (6)
points on his/her driver’s license, and has
not within the last ten (10) years had his/her
driver's license suspended or revoked as a
result of a DWI conviction or refusal to sub-
mit to or failure of chemical tests pursuant
to the Implied Consent Act, or been con-
victed in any jurisdiction of an alcohol or
drug-related driving offense.  

E. convicted or convic-
tion has the meaning given in NMSA 1978,
Section 66-8-102.  

F. credit hour means fifty
(50) minutes of instruction and 10 minutes
of break time.  

G. designee means a per-
son authorized to perform certain specified
duties on behalf of the Bureau.  

H. DWI program or pro-
gram means a driver rehabilitation program
approved by the Bureau pursuant to NMSA
1978, Section 66-8-102.  

I. DWI school or school
or licensee means a person licensed by the
Bureau to offer DWI programs. 

J. DWI facilitator or
facilitator means a person certified by the
Bureau as qualified and trained to conduct
DWI programs.  

K. enrolled means a stu-
dent has registered for a DWI program and
the sentencing court has acknowledged the
student as enrolled.  

L. extension site means a
location other than the main school site
where a licensed DWI school offers DWI
programs.

M. Implied Consent Act
means NMSA 1978 Sections 66-8-105
through 66-8-112.  

N. limited history driving
record means a driving record from the
Motor Vehicle Division of the Taxation and
Revenue Department that includes drivers'
license revocations pursuant to the Implied
Consent Act.

O. license means the docu-
ment issued by the Bureau authorizing a
person to operate a DWI school.

P. moral turpitude
means behavior that gravely violates the
accepted moral standards of the community.  

Q. person means an indi-
vidual, firm, partnership, association, cor-
poration, or other legal entity.

R. revocation or revoked
means the involuntary permanent termina-
tion of a license or certificate by the Bureau
for cause.

S. student means a person
who has enrolled in a DWI program.  

T. suspended or suspen-
sion means the involuntary termination of a
license or certificate by the Bureau for
cause for a specified period of time.  
[7.32.20.7 NMAC - Rp, 7 NMAC 32.20.7,
1-1-03]

7.32.20.8 DWI SCHOOL
NEEDS ASSESSMENT: The Bureau shall
have ultimate responsibility for assessing
the need for a DWI school in a particular
community and may conduct a needs
assessment on its own initiative.  The
Bureau shall find that a need exists for a
DWI school if:  

A. the existing DWI
school license in that community will expire
on June 30 of that year and the owner has
not applied to renew the license or the
Bureau has decided not to renew the
license, the DWI school license has been
revoked for cause by the Bureau, or the
DWI school has ceased operations; or 

B. community needs are
not being adequately served by existing
DWI schools and the number of students
from the community in a given time period
would be sufficient to make a DWI school
economically self-sustaining; or 

C. the distance to the near-
est licensed DWI school would create safe-
ty problems.  
[7.32.20.8 NMAC - Rp, 7 NMAC 32.20.8,
1-1-03]

7.32.20.9 REQUEST FOR DWI
SCHOOL APPLICATIONS: Whenever
the Bureau determines that there is a need
for a DWI school in a community, the
Bureau shall publish a request for applica-
tions for a license to operate a DWI school
in that community.  The request for applica-
tions shall be published once in a newspaper
of general circulation in the community.
The Bureau shall accept applications for
DWI school licenses for the period of time
specified in the request, but for not less than
thirty (30) days.  
[7.32.20.9 NMAC - Rp, 7 NMAC 32.20.9,
1-1-03]

7.32.20.10 APPLICATION FOR
DWI SCHOOL LICENSE:

A. License required. No
person may operate a DWI school without
first having obtained a license from the

Bureau. 
B. Application form. A

person wishing to obtain a license to oper-
ate a DWI school must file an application
with the Bureau.  A person may obtain an
application by contacting the Bureau or
accessing the Bureau's website at
http://www.nmshtd.state.nm.us.

C. Contents of applica-
tion. An application for a DWI school
license shall contain:

(1) the applicant's name, mailing
address, telephone number, and, if the appli-
cant has one, the applicant's e-mail address; 

(2) a photocopy of the Certificate
of Maximum Occupant Load issued by the
state or local Fire Marshal stating the maxi-
mum occupancy allowed by the fire code
for each room at the main school site and
each extension site, if applicable, that will
be used as a classroom;  

(3) a list of all extension sites to
be used for conducting DWI programs;

(4) a list of all facilitators who
will conduct DWI programs; 

(5) a schedule of fees applicable
to students who enroll in a DWI program;

(6) the proposed curriculum,
handouts, videos, and final examination
questions for the DWI program; 

(7) the name, address, and tele-
phone number of three (3) character and
employment references who are not family
members; and

(8) the applicant's resume or cur-
riculum vitae.  

D. Completeness. When
the Bureau receives an application for a
DWI school license, the Bureau shall check
the application for completeness.  

(1) If the application is not com-
plete, the Bureau shall contact the applicant
for additional information. 

(2) If the application is complete,
the Bureau shall review the application.  
[7.32.20.10 NMAC - Rp, 7 NMAC 32.20.9,
1-1-03]

7.32.20.11 ISSUANCE OF INI-
TIAL DWI SCHOOL LICENSE:

A. Review by the Bureau.
In reviewing applications for DWI schools,
the Bureau shall consider whether:

(1) the information provided by
the applicant is accurate and valid;

(2) the character and employment
references provided by the applicant report
that the applicant is fit to operate a DWI
school;

(3) the community’s needs will be
adequately served;

(4) the proposed DWI school can
certify that its facilities meet the accessibil-
ity requirements of the ADA; and 

(5) the persons who will serve as
DWI facilitators meet the requirements of
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this rule;
B. Issuance of initial

license. If the Bureau determines that an
applicant meets the standards prescribed in
subsection A, the Bureau shall issue a
license upon:

(1) payment of the $50.00 license
fee;

(2) payment of the $35.00 exten-
sion site fee for each extension site, if appli-
cable; and

(3) posting of a surety bond with
the Bureau in the amount of $5,000 issued
by a company authorized to transact surety
business in New Mexico.  The surety bond
shall be continuous and shall assure the sat-
isfactory performance of all contracts with
students, including tuition refund agree-
ments, and the maintenance of student
records.  

C. Interim licenses. The
Bureau may issue an interim license to a
DWI school for a term to expire on June 30
of the year in which the interim license is
issued in order to provide a replacement for
a school that has ceased operations or had
its license revoked. 

D. Denial of license. If
the Bureau determines that an applicant
does not meet the standards prescribed in
subsection A of this section, the Bureau will
issue a letter stating the reasons for denial of
the license.  A person may reapply for a
license at any time.  
[7.32.20.11 NMAC - Rp, 7 NMAC 32.20.9,
1-1-03]

7.32.20.12 TERM OF DWI
SCHOOL LICENSE:

A. Term. A license shall
be valid until June 30 of each year, unless
suspended or revoked for cause before that
date.  Initial licenses shall be valid from the
date of issuance to the next June 30.
Renewal licenses shall be valid from July 1
of the year of renewal to June 30 of the fol-
lowing year.  

B. License renewal. A
licensee must file an application for renew-
al of its license with the Bureau on or before
June 1st of each year to ensure license
renewal by July 1.  A licensee who files an
application for renewal after June 1st shall
pay a late fee of $25.00.  The Bureau will
review applications for renewal in the order
in which they are received.  

(1) The Bureau will renew a
license for a period of one (1) year if:

(a) the Bureau or its designee
finds that the DWI school is in compliance
with the requirements of this rule; 

(b) the licensee has submitted all
required reports to the Bureau; and

(c) the licensee pays the $50.00
annual license fee and, if applicable, the
$35.00 extension site fee for each extension

site and the $25.00 late fee if the application
was filed after June 1st.  

(2) The Bureau shall not renew
the license of any DWI school not in com-
pliance with the requirements of this rule.  

C. Probation. The
Bureau may place a licensee on probation if
the Bureau finds that the DWI school is not
in compliance with one or more of the
requirements of this rule.  The Bureau shall
send a notice of probation to the licensee
specifying the provisions of this rule with
which the licensee is not in compliance.
The Bureau shall determine the period of
probation depending on the number and
severity of the violations.  The Bureau will
review the licensee's operations periodically
during the probation period.  

D. Early termination.
(1) A license shall automatically

terminate if a DWI school ceases operation.  
(2) The Bureau may suspend or

revoke a license for cause as provided in
this rule.  

E. Restriction on sale of
license. A DWI school license may not be
sold or transferred.  
[7.32.20.12 NMAC - Rp, 7 NMAC 32.20.9
and 32.20.23, 1-1-03]

7.32.20.13 C L A S S R O O M
COURSE REQUIREMENTS: A licensee
shall:  

A. engage as DWI facilita-
tors only those persons who have been cer-
tified by the Bureau.  A licensee may not
serve as a facilitator unless the licensee has
been certified by the Bureau as a facilitator 

B. enroll no fewer than
four (4) students and no more than twenty-
five (25) students or the maximum occu-
pancy allowed by the fire code, whichever
is less, in a DWI program, unless prior writ-
ten approval is obtained from the Bureau.

C. not charge a student
more than $150.00, including tax, for
enrolling in a DWI program.

D. display the license
issued by the Bureau in an appropriate and
visible location.  

E. display the placard
issued by the Fire Marshal stating the max-
imum occupancy of each classroom in an
appropriate and visible location in the class-
room.  

F. use classroom facilities
that: 

(1) have adequate space, lighting,
heating, and ventilation; 

(2) have seats and stable writing
surfaces for each student in the class; and

(3) comply with all federal, state,
and local laws relating to persons with dis-
abilities, public health, safety, and sanita-
tion, including restroom facilities.  

G. ensure that the learning

environment is conducive to learning and
free from discrimination, intimidation, and
harassment.  No person shall engage in, or
be permitted to engage in, conduct that is
offensive to the ordinary dignity, decency,
and morality of others.  

H. use only the curricu-
lum, handouts, videos, and final examina-
tion questions approved by the Bureau. 

I. accommodate the spe-
cial needs of hearing impaired students.
Whenever a DWI school becomes aware
that an enrollee is hearing impaired, the
school shall inform the hearing impaired
student in writing that if a friend or family
member of the enrollee cannot perform sign
language interpretation for the student, the
school will contact the Bureau to arrange
for sign language interpretation.  The DWI
school shall contact the Bureau at least
twenty (20) days before the scheduled date
of the DWI program.  

J. accommodate the spe-
cial needs of non-English speaking stu-
dents.  Whenever a DWI school becomes
aware that an enrollee does not speak
English, the school will make reasonable
efforts to provide interpreter services.  The
DWI school shall first inquire if a friend or
family member of the enrollee can interpret
for the student.  If that is not possible, the
DWI school will make reasonable efforts to
find a DWI facilitator or other person to
interpret for the student during the DWI
program.  

K. provide at least twelve
(12) program hours for each DWI program,
divided into no fewer than three (3) four-
hour segments scheduled at least one (1)
week apart.  

L. offer classes as fre-
quently as necessary to accommodate the
number of students in the community, but
no less frequently than once every three (3)
months.  

M. not permit a student to
attend any DWI classes until the student has
received written information stating all fees,
including incidental costs, charged for the
course, school policies for passing and fail-
ing, refund and reschedule policies, and
attendance requirements.  
[7.32.20.13 NMAC - Rp, 7 NMAC
32.20.10 and 32-20-23, 1-1-03]

7.32.20.14 O P E R A T I N G
REQUIREMENTS: A licensee:  

A. shall adhere strictly to
the requirements of this rule;

B. shall notify the Bureau
at least thirty (30) days in advance if the
DWI school intends to cease operations; 

C. shall make all DWI
school records available for inspection by
the Bureau or its designee at any time; A
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licensee shall maintain its records in ink for
a minimum of three (3) years for each stu-
dent receiving instruction, including stu-
dents who passed, failed, withdrew, can-
celled, or transferred to another school.  The
records shall be updated for each lesson.  

D. shall, within thirty (30)
days of the end of each DWI program:

(1) provide the Bureau with a
copy of the class roster which shall contain,
at a minimum, the name of the facilitator,
and each student's name, date of birth, and
date of program completion; and

(2) submit a $25.00 per student
fee to the Bureau, unless other arrange-
ments have been made with the Bureau in
advance.  

E. shall have a written
refund policy and a written reschedule poli-
cy which must be issued to each student
upon enrollment. 

F. shall notify the Bureau
of:

(1) any changes in address ten
(10) days before opening for business at the
new location;

(2) the addition or closing of
extension sites within ten (10) days of their
opening or closing; and 

(3) the addition or deletion of
facilitators within ten (10) days of their hir-
ing or leaving.

G. shall conduct all school
operations in a professional and courteous
manner.  

H. shall operate all exten-
sion sites under the name used for the main
school site and be accountable for all exten-
sion site operations.  

I. shall notify the sentenc-
ing court or other appropriate agency in
writing within five (5) working days if a
student fails to attend any session of the
program or fails to complete the program
within three (3) months of enrollment. 

J. may use the phrases
"licensed by the Traffic Safety Bureau" or
"curriculum approved by the Traffic Safety
Bureau" but may not otherwise use the
word "approved" or any of its synonyms in
its advertising or promotional materials.  
[7.32.20.14 NMAC - Rp, 7 NMAC
32.20.10, 1-1-03]

7.32.20.15 EVALUATION OF
DWI SCHOOLS:

A. Responsibility.  The
Bureau or its designee shall conduct period-
ic evaluations of DWI schools using criteria
developed by the Bureau.  The Bureau shall
prepare a written evaluation and shall pro-
vide a copy of the evaluation to the licensee
upon request.  The Bureau may in its dis-
cretion conduct evaluations of a DWI
school on its own initiative at any time and

for any reason or in response to complaints
from any person.  The Bureau shall docu-
ment, investigate, and discuss all com-
plaints with the DWI school.

B. Relevant factors. In
conducting its evaluations, the Bureau shall
consider: 

(1) the number and nature of any
comments or complaints received from stu-
dents, facilitators, judges, law enforcement
officers, and others;

(2) whether the DWI school con-
sistently meets the requirements of this rule;
and

(3) on-site quality assurance visits
by the Bureau or its designee.  On-site vis-
its may address the adequacy of classroom
facilities, facilitators' traffic safety knowl-
edge and teaching techniques, learning
environment, quality of the curriculum,
class materials, and examination questions,
and customer service.  
[7.32.20.15 NMAC - Rp, 7 NMAC
32.20.11, 1-1-03]  

7.32.20.16 INITIAL CERTIFI-
CATION OF DWI FACILITATORS:

A. C e r t i f i c a t i o n
required. No person or licensee may serve
as a DWI facilitator without first having
obtained a certificate from the Bureau.  

B. Application require-
ments. A person wishing to obtain a cer-
tificate as a DWI facilitator must file an
application with the Bureau.  A person may
obtain an application by contacting the
Bureau or accessing the Bureau's website at
http://www.nmshtd.state.nm.us. 

C. Contents of applica-
tion. The application must be accompanied
by: 

(1) a copy of the applicant’s limit-
ed history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau; 

(2) a state police background
check dated no earlier than sixty (60) days
before the date the application is filed with
the Bureau, or verification that the applicant
submitted a request for a state police back-
ground check to the department of public
safety at least sixty (60) days before the date
the application is filed with the Bureau; 

(3) a copy of the applicant’s
health certificate signed by a physician and
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau stating that the applicant is free
from all communicable diseases;  

(4) the name, address, and tele-
phone number of three (3) character and
employment references who are not family
members; 

(5) the applicant's resume or cur-
riculum vitae; and  

(6) transcripts from any post sec-
ondary educational or training institutions
the applicant has attended. 

D. Completeness check.
When the Bureau receives an application
for certification as a DWI facilitator, the
Bureau shall check the application for com-
pleteness.  

(1) If the application is incom-
plete, the Bureau shall contact the applicant
for additional information.

(2) If the application is complete,
the Bureau shall review the application.  

E. Standards for
issuance of DWI facilitator certificate. In
reviewing applications for DWI facilitators,
the Bureau shall consider whether:

(1) the information provided is
accurate and valid;

(2) the character and employment
references provided by the applicant report
that the applicant is fit to be a DWI facilita-
tor;

(3) the applicant is at least twen-
ty-one (21) years of age;

(4) the applicant has a high school
diploma or equivalent;

(5) the applicant holds a valid dri-
ver’s license;

(6) the applicant has not been
convicted of a crime involving moral turpi-
tude; and

(7) the applicant has a clean driv-
ing record.  

F. Approval for training.  
(1) If the Bureau determines that

the applicant meets the standards in subsec-
tion E of this section, the Bureau shall grant
approval to proceed with facilitator training.
Each applicant for a certificate as a DWI
facilitator must:

(a) satisfactorily complete the
New Mexico DWI facilitator training
course, as verified by the Bureau;

(b) attend a DWI trial in a court in
the community, as verified by the clerk of
the court;

(c) observe a minimum of one
complete twelve-hour DWI program, as
verified by the certified DWI facilitator
conducting the program; and

(d) co-facilitate at least six (6)
hours of a DWI program under the direct
supervision of a certified DWI school facil-
itator, as verified by that facilitator.

(2) If the Bureau determines that
the applicant does not meet the standards in
subsection E of this section, the Bureau
shall issue a letter stating the reasons it is
not granting approval to proceed with facil-
itator training.  

G. Final review.
(1) If the Bureau determines that
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an applicant has successfully completed the
facilitator training program and is otherwise
fit, the Bureau will issue a certificate upon
payment of the $50.00 facilitator certifica-
tion fee.  

(2) If the Bureau determines that
an applicant has not successfully completed
the facilitator training program or is other-
wise not fit, the Bureau shall issue a letter
stating its reasons for denial of certification.  

H. Term. A DWI facilita-
tor certificate shall be valid until June 30 of
each year, unless suspended or revoked for
cause before that date.  Initial certificates
shall be valid from the date of issuance to
the next June 30.  Renewal certificates shall
be valid from July 1 of the year of renewal
to June 30 of the following year.  
[7.32.20.16 NMAC - Rp, 7 NMAC
32.20.12, 32.20.13, 32.20.14, and 32-20.23,
1-1-03]

7.32.20.17 RECERTIFICATION
OF DWI FACILITATORS:

A. Certificate renewal.
(1) A DWI facilitator must file an

application for renewal of his or her certifi-
cate with the Bureau on or before June 1
each year to ensure certificate renewal by
July 1.  A DWI facilitator who files an appli-
cation for renewal after June 1st shall pay a
late fee of $25.00.  

(2) A person may obtain an appli-
cation for renewal by contacting the Bureau
or accessing the Bureau's website at
http://www.nmshtd.state.nm.us.

(3) The application for renewal
shall be accompanied by the documents
specified in subsection C of this section.

(4) The Bureau will review appli-
cations for renewal in the order in which
they are received.  

B. Continuing education
requirements.

(1) DWI facilitators must com-
plete a minimum of twelve (12) credit hours
of continuing education each year to quali-
fy for annual recertification.  

(2) A DWI facilitator can satisfy
this requirement in whole or in part by
attending Bureau sponsored:

(a) DWI School Workshops;  
(b) Traffic Safety Issues Forums;
(c) Community DWI Prevention

Program Workshops; or
(d) any traffic safety related

courses or workshops.  
(3) The Bureau may, in its discre-

tion, approve continuing education credit on
the basis of one continuing education credit
hour for every hour of attendance at the fol-
lowing types of programs if a copy of the
workshop agenda or course curriculum is
submitted to the Bureau:

(a) Drug or alcohol workshops;
(b) Counseling or treatment

tude;
(8) whose conduct in the perform-

ance of official duties is unethical, includ-
ing but not limited to, verbal abuse or sexu-
al harassment of students;

(9) who fails to comply with any
requirement of this rule or any lawful order
of the Bureau;

(10) who becomes employed or
remains employed by a DWI school whose
license has been revoked pursuant to this
rule; 

(11) who employs or continues to
employ a DWI facilitator whose certificate
has been revoked pursuant to this rule;  

(12) who fails to comply with any
valid child support order or agreement pur-
suant to the Parental Responsibility Act,
NMSA 1978, Sections 40-5A-1 et seq. or
any rule implementing that Act; or

(13) who fails to forward the
$25.00 per-student fee to the Bureau within
30 days after the end of the program unless
other arrangements have been made with
the Bureau.

B. Procedure. The
Bureau shall use the procedures prescribed
in the Uniform Licensing Act, NMSA 1978,
Sections 61-1-1 et seq., in all suspension
and revocations proceedings held pursuant
to this rule.   

C. Consequences of sus-
pension or revocation.

(1) A DWI school shall not offer
or conduct any DWI programs if its license
is suspended or revoked.  

(2) A DWI facilitator shall not
conduct any DWI programs if his or her cer-
tificate is suspended or revoked.  

D. Notice of suspension
or revocation.  

(1) The Bureau shall immediately
notify by certified mail, return receipt
requested, each DWI facilitator employed
by a DWI school whose license has been
suspended or revoked that the DWI school's
license has been suspended or revoked and
that the DWI facilitator may not conduct
any DWI programs for that DWI school
unless and until the license is reinstated by
the Bureau.  

(2) The Bureau shall immediately
notify by certified mail, return receipt
requested, each DWI school that employs a
DWI facilitator whose certificate is sus-
pended or revoked that the DWI facilitator's
certificate has been suspended or revoked
and that the DWI school may not employ
that DWI facilitator unless and until the cer-
tificate is reinstated by the Bureau.  

(3) The Bureau will notify all
Motor Vehicle Division field offices that the
DWI school's license or the DWI facilita-
tor's certificate has been revoked or sus-
pended.  

workshops; or
(c) Education courses or work-

shops.
(4) The Bureau shall grant one

continuing education credit hour for each
hour spent observing a DWI school facilita-
tor from the Bureau’s approved list but not
from the same school, up to a maximum of
four (4) credit hours in one year.  

C. Approval/disapproval
of application for certificate renewal.

(1) The Bureau will renew the
certificate of a DWI facilitator for a period
of one year if the DWI facilitator:

(a) pays the $50.00 annual certifi-
cation fee; 

(b) meets the standards specified
in subsection E of 7.32.20.16 NMAC; 

(c) has received an overall rating
of satisfactory or better in the periodic eval-
uations conducted by the Bureau or its
designee in the preceding year; and  

(d) has completed twelve (12)
credit hours of continuing education in the
year preceding the application  for renewal.  

(2) The Bureau shall not renew
the license of any DWI facilitator who: 

(a) fails to complete twelve (12)
hours of continuing education in the year
preceding the application for renewal; or

(b) fails to meet the standards
specified in subsection E of 7.32.20.16
NMAC.  
[7.32.20.17 NMAC - Rp, 7 NMAC
32.20.15, 32.20.16 and 32.20.17, 1-1-03]  

7.32.20.18 SUSPENSION OR
REVOCATION OF A LICENSE OR
CERTIFICATE:

A. Grounds. The Bureau
may suspend or revoke the license or cer-
tificate of a licensee or DWI facilitator:

(1) who makes a false statement
on an application;

(2) who fails to follow the
approved curriculum;

(3) who poses an immediate dan-
ger to the physical or mental safety or health
of a student;

(4) who is convicted of any alco-
hol or drug-related driving offense;

(5) who has refused to submit to
or failed chemical tests pursuant to the
Implied Consent Act;

(6) whose New Mexico driver’s
license is suspended or revoked;

(7) who fails to notify the Bureau
in writing within ten (10) days that his/her
driver's license has been suspended or
revoked as a result of a DWI conviction or
refusal to submit to or failure of chemical
tests pursuant to the Implied Consent Act,
or that he/she been convicted in any juris-
diction of an alcohol or drug-related driving
offense or an offense involving moral turpi-
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(4) The Bureau will notify all
state courts that the DWI school's license
has been revoked or suspended and that the
DWI school is no longer an approved
school.  
[7.32.20.18 NMAC - Rp, 7 NMAC
32.20.24, 32.20.25, and 32.20.29, 1-1-03]

7.32.20.19 IMMEDIATE SUS-
PENSION OF A LICENSE OR CER-
TIFICATE:

A. Grounds. The Bureau
may immediately suspend the license of a
DWI school or the certificate of a DWI
facilitator if the Bureau finds that the licens-
ee or DWI facilitator poses an immediate
danger to the physical or mental safety or
health of a student.  

B. Notice of immediate
suspension. The Bureau shall commence
proceedings to immediately suspend a
license or certificate by issuing a written
notice of immediate suspension to the
licensee or DWI facilitator, which shall con-
tain at least the following information:

(1) the name and last known
address of the licensee or DWI facilitator
whose license or certificate the bureau is
immediately suspending.

(2) a statement that the Bureau is
immediately suspending the DWI school's
license or DWI facilitator’s certificate for a
period of thirty (30) days and the effective
date of the immediate suspension.

(3) a general description of the
facts alleging that the licensee or DWI facil-
itator poses an immediate danger to the
physical or mental safety or health of a stu-
dent that warrants immediate suspension.
The description shall be in sufficient detail
to apprise a person of ordinary intelligence
of the nature of the violation.

(4) a statement that the licensee or
DWI facilitator has ten (10) days from the
date of receipt of the notice of immediate
suspension to request a hearing.  The licens-
ee or DWI facilitator may request a hearing
by mailing, certified and return receipt
requested, or hand-delivering a letter to the
Bureau.  

(5) the street and post office
addresses of the Bureau where requests for
a hearing may be made.

C. Hearing. The Bureau
shall grant a timely request for a hearing.  

(1) The State Highway and
Transportation Department shall appoint a
hearing examiner.

(2) The hearing shall be held as
soon as possible, but not later than thirty
(30) days from the effective date of the
immediate suspension.  

(3) The immediate suspension
will remain in effect until the conclusion of
the hearing.  

(4) The hearing may be held tele-
phonically if both parties agree.

D. Hearing purpose. The
hearing is for the sole purpose of determin-
ing if the Bureau has reasonable grounds to
believe that the licensee or DWI facilitator
poses an immediate danger to the physical
or mental safety or health of a student.

(1) If the hearing examiner finds
that no immediate danger exists, the Bureau
will withdraw the immediate suspension but
may initiate revocation proceedings pur-
suant to 18.20.8.18 NMAC. 

(2) If the hearing examiner finds
that an immediate danger exists, the Bureau
shall initiate revocation proceedings pur-
suant to 18.20.8.18 NMAC within ten (10)
days of the end of the hearing.  The imme-
diate suspension will remain in effect until
the conclusion of the revocation procedure.  

E. Grounds for with-
drawal of immediate suspension.

(1) The Bureau shall withdraw an
immediate suspension if:

(a) a hearing is timely requested
and the Bureau has not held the hearing
within thirty (30) days of the effective date
of the immediate suspension, unless the
licensee or facilitator requests a later hear-
ing date and agrees in writing that the
immediate suspension will remain in effect
until the conclusion of the later hearing; 

(b) the hearing examiner finds
that an immediate danger does exist but the
Bureau does not initiate revocation pro-
ceedings pursuant to 18.20.8.18 NMAC
within ten (10) days of the ruling; or

(c) the licensee or DWI facilitator
does not request a hearing and the Bureau
does not initiate revocation proceedings
pursuant to 18.20.8.18 NMAC within thirty
(30) days of the effective date of the imme-
diate suspension.  

(2) The Bureau may, in its discre-
tion, withdraw an immediate suspension for
any reason but shall document its decision
in writing.  
[7.32.20.19 NMAC - Rp, 7 NMAC
32.20.26, 32.20.27, and 32.20.28, 1-1-03]

7.32.20.20 EXEMPTION OR
VARIANCE:

A. Any school may peti-
tion for an exemption or variance from any
of the requirements of this rule.  Such peti-
tion shall:

(1) identify the section of this rule
for which the exemption or variance is
requested;

(2) describe the situation which
necessitates the exemption or variance;

(3) describe the effect of comply-
ing with this rule on the school and its cus-
tomers, and on its competitors and their cus-
tomers, if the exemption or variance is not

granted;
(4) state how the exemption or

variance will achieve the purposes of this
rule and the Traffic Safety Act; and

(5) state why the proposed alter-
native is in the public interest and is better
than the requirement in the rule.  

B. Such petition may
include a motion that the Bureau stay the
affected portion of this rule for the transac-
tion specified in the motion.  

C. Petitions for an exemp-
tion or a variance and motions for a stay
must be supported by an affidavit signed by
the licensee or other person with authority
to bind the licensee.  

D. The Bureau may, at its
discretion, require an informal conference
or formal evidentiary hearing prior to mak-
ing its determination.  
[7.32.20.20 NMAC - N, 1-1-03]

HISTORY OF 7.32.20 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center and Archives as SHTD Rule
87-1, Driving While Intoxicated (DWI)
Rehabilitation Schools, on 12-3-87.  

Repealed material.
7 NMAC 32.20, Policies, Procedures, and
Standards for New Mexico's Driving While
Impaired (DWI) Schools, filed 12-17-96,
repealed 1-1-03.

NMAC history.
7 NMAC 32.20, Policies, Procedures, and
Standards for New Mexico's Driving While
Impaired (DWI) Schools, filed 12-17-96.

NEW MEXICO HIGHWAY
AND TRANSPORTATION

DEPARTMENT

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 20 TRAFFIC SAFETY
PART 3 DRIVER EDUCA-
TION SCHOOLS

18.20.3.1 ISSUING AGENCY:
New Mexico State Highway and
Transportation Department.  
[18.20.3.1 NMAC - Rp, 18 NMAC 20.3.1,
1-1-03]

18.20.3.2 SCOPE: This rule
applies to all persons seeking to operate
driver education schools, or serve as
instructors for driver education courses
offered, in New Mexico.  
[18.20.3.2 NMAC - Rp, 18 NMAC 20.3.2,
1-1-03]
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18.20.3.3 S T A T U T O R Y
AUTHORITY: NMSA 1978, Sections 66-
10-1 through 66-10-12.  
[18.20.3.3 NMAC - Rp, 18 NMAC 20.3.3,
1-1-03]

18.20.3.4 D U R A T I O N :
Permanent.  
[18.20.3.4 NMAC - Rp, 18 NMAC 20.3.4,
1-1-03]

18.20.3.5 EFFECTIVE DATE:
January 1, 2003, unless a later date is cited
at the end of a section.  
[18.20.3.5 NMAC - Rp, 18 NMAC 20.3.5,
1-1-03]

18.20.3.6 OBJECTIVE: The
purpose of this rule is to provide minimum
and uniform standards for the issuance,
renewal, and revocation of driver education
school licenses and driver education
instructor certificates and to establish
requirements for the operation of driver
education schools.  
[18.20.3.6 NMAC - Rp, 18 NMAC 20.3.6,
1-1-03]

18.20.3.7 DEFINITIONS:
A. ADA means the

Americans with Disabilities Act, 42
U.S.C.S Section 12101 et seq.

B. Bureau means the
Traffic Safety Bureau (TSB) of the New
Mexico State Highway and Transportation
Department.  

C. certificate means a
document issued by the Bureau authorizing
a person to serve as a driver education
school instructor.  

D. clean driving record
means a person has no more than six (6)
points on his/her driver’s license, and has
not within the last ten (10) years had his/her
driver’s license suspended or revoked as a
result of a DWI conviction or refusal to
submit to or failure of chemical tests pur-
suant to the Implied Consent Act, or been
convicted in any jurisdiction of an alcohol
or drug-related driving offense.  

E. convicted or convic-
tion has the meaning given in NMSA 1978,
Section 66-8-102.  

F. c o r r e s p o n d e n c e
course means a driver education course
approved by the Bureau in which a student
independently studies written materials and
submits written assignments for review by a
driver education instructor.

G. course or credit hour
means fifty (50) minutes of instruction and
ten (10) minutes of break time.  

H. designee means a per-
son authorized to perform certain specified
duties on behalf of the Bureau.  

I. diploma means a docu-
ment evidencing that a person has complet-
ed a Driver Education Instructor Training
Course or Refresher Driver Education
Instructor Training Course conducted by the
Bureau.  

J. driver education
course or course means a course of instruc-
tion approved by the Bureau pursuant to
NMSA 1978, Section 66-10-11 and includes
correspondence courses.  

K. driver education
school or school or licensee means a per-
son licensed by the Bureau to offer driver
education courses.  

L. driver education
instructor or instructor means a person
certified by the Bureau as qualified and
trained to conduct driver education courses.  

M. driving simulator
means a computer-based simulator unit and
program that reproduces driving situations
likely to occur in actual driving perform-
ance on the street which require the student
to evaluate risk, make decisions, and
respond appropriately to the driving situa-
tion presented.  

N. enrolled means that a
student has attended the first day of a sched-
uled course and will continue until the
course is completed.  

O. extension site means a
location other than the main school site
where a licensed driver education school
offers driver education courses.

P. for-profit driver edu-
cation school means a person who is not
exempt from the Driving School Licensing
Act pursuant to NMSA 1978 Section 66-10-
8.  

Q. Implied Consent Act
means NMSA 1978 Sections 66-8-105
through 66-8-112.  

R. limited history driving
record means a driving record from the
Motor Vehicle Division of the Taxation and
Revenue Department that includes driver’s
license revocations pursuant to the Implied
Consent Act.

S. license means the docu-
ment issued by the Bureau authorizing a
person to operate a driver education school.

T. moral turpitude
means behavior that gravely violates the
accepted moral standards of the community. 

U. on-range training
means a student is in control of a motor
vehicle on an off-street facility where one or
more students may be operating a motor
vehicle simultaneously under the direction
of one or more instructors who are outside
the vehicle.  

V. on-street training
means a student is in control of a motor
vehicle on a public highway in real and var-
ied traffic situations and an instructor is in

the front passenger seat next to the student.
W. person means an indi-

vidual, firm, partnership, association, cor-
poration, or other legal entity.

X. proctored exam means
an exam monitored by a driver education
instructor.  

Y. revocation or revoked
means the involuntary permanent termina-
tion of a license or certificate by the Bureau
for cause.

Z. student means a person
who has enrolled in a driver education
course.  

AA. suspended or suspen-
sion means the involuntary termination of a
license or certificate by the Bureau for
cause for a specified period of time.  
[18.20.3.7 NMAC - Rp, 18 NMAC 20.3.7,
1-1-03]

18.20.3.8 STUDENT ELIGI-
BILITY:

A. A driver education
school shall not enroll a person as a student
unless the person will be fifteen (15) years
of age on or before the date the classroom
portion of the driver education course will
be completed.  

B. A correspondence
course shall not enroll a person as a student
unless the person will be fifteen (15) years
of age on or before the date the correspon-
dence course will be completed and: 

(1) the person is home schooled in
all other junior high school or high school
subjects.  The school must obtain a letter
from the person’s parents or legal guardian
stating that the person is home schooled in
all subjects; or

(2) the person has obtained prior
written approval from the Bureau.  
[18.20.3.8 NMAC - N, 1-1-03]

18.20.3.9 APPLICATION FOR
FOR-PROFIT DRIVER EDUCATION
SCHOOL LICENSE:

A. License required. No
person may operate a driver education
school without first having obtained a
license from the Bureau. 

B. Application form. A
person wishing to obtain a license to oper-
ate a for-profit driver education school must
file an application with the Bureau.  A per-
son may obtain an application by contacting
the Bureau or accessing the Bureau’s web-
site at http://www.nmshtd.state.nm.us.

C. Contents of applica-
tion. An application for a for-profit driver
education school license shall contain:

(1) the applicant’s name, mailing
address, telephone number, and, if the appli-
cant has one, the applicant’s e-mail address; 

(2) a photocopy of the Certificate
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of Maximum Occupant Load issued by the
state or local Fire Marshal stating the maxi-
mum occupancy allowed by the fire code
for each room at the main school site and
each extension site, if applicable, that will
be used as a classroom;  

(3) a list of all extension sites to
be used for conducting driver education
courses;

(4) a list of all instructors who
will conduct driver education courses; 

(5) a schedule of fees applicable
to students who enroll in a driver education
course;

(6) the proposed curriculum,
handouts, videos, and final examination
questions for the driver education course; 

(7) the name, address, and tele-
phone number of three (3) character and
employment references who are not family
members; and

(8) the applicant’s resume or cur-
riculum vitae.  

D. Completeness. When
the Bureau receives an application for a
driver education school license, the Bureau
shall check the application for complete-
ness.  

(1) If the application is not com-
plete, the Bureau shall contact the applicant
for additional information. 

(2) If the application is complete,
the Bureau shall review the application.  
[18.20.3.9 NMAC - Rp, 18 NMAC 20.3.8,
1-1-03]

18.20.3.10 ISSUANCE OF INI-
TIAL FOR-PROFIT DRIVER EDUCA-
TION SCHOOL LICENSE:

A. Review by the Bureau.
In reviewing applications for driver educa-
tion schools, the Bureau shall consider
whether:

(1) the information provided by
the applicant is accurate and valid;

(2) the character and employment
references provided by the applicant report
that the applicant is fit to operate a driver
education school;

(3) the proposed driver education
school can certify that its facilities meet the
accessibility requirements of the ADA; and 

(4) the persons who will serve as
driver education instructors meet the
requirements of this rule. 

B. Issuance of initial
license. If the Bureau determines that an
applicant meets the standards prescribed in
subsection A, the Bureau shall issue a
license upon:

(1) payment of the $400.00
license fee;

(2) payment of the $35.00 exten-
sion site fee for each extension site, if appli-
cable; 

(3) submittal of a certificate of
insurance that meets the requirements of
subsection C of 18.20.3.13 NMAC for each
vehicle used for driver training; and

(4) posting of a surety bond with
the Bureau in the amount of $5,000 issued
by a company authorized to transact surety
business in New Mexico.  The surety bond
shall be continuous and shall assure the sat-
isfactory performance of all contracts with
students, including tuition refund agree-
ments, and the maintenance of student
records.  

C. Denial of license. If
the Bureau determines that an applicant
does not meet the standards prescribed in
subsection A of this section, the Bureau will
issue a letter stating the reasons for denial of
the license.  A person may reapply for a
license at any time.  
[18.20.3.10 NMAC - Rp, 18 NMAC 20.3.9
and 20.3.16, 1-1-03]

18.20.3.11 TERM OF FOR-
PROFIT DRIVER EDUCATION
SCHOOL LICENSE:

A. Term. A license shall
be valid until June 30 of each year, unless
suspended or revoked for cause before that
date.  Initial licenses shall be valid from the
date of issuance to the next June 30.
Renewal licenses shall be valid from July 1
of the year of renewal to June 30 of the fol-
lowing year.  

B. License renewal. A
licensee must file an application for renew-
al of its license with the Bureau on or before
June 1 of each year to ensure license renew-
al by July 1.  A licensee who files an appli-
cation for renewal after June 1 shall pay a
late fee of $25.00.  The Bureau will review
applications for renewal in the order in
which they are received.  

(1) The Bureau will renew a
license for a period of one (1) year if:

(a) the Bureau or its designee
finds that the driver education school is in
compliance with the requirements of this
rule; 

(b) the licensee has submitted all
required reports to the Bureau; 

(c) the licensee has submitted a
certificate of insurance that meets the
requirements of subsection C of 18.20.3.13
NMAC for each vehicle used for driver
training; and

(d) the licensee pays the $400.00
annual license fee and, if applicable, the
$35.00 extension site fee for each extension
site and the $25.00 late fee if the application
was filed after June 1.  

(2) The Bureau shall not renew
the license of any driver education school
not in compliance with the requirements of
this rule.  

C. Probation. The
Bureau may place a licensee on probation if
the Bureau finds that the driver education
school is not in compliance with one or
more of the requirements of this rule.  The
Bureau shall send a notice of probation to
the licensee specifying the provisions of this
rule with which the licensee is not in com-
pliance.  The Bureau shall determine the
period of probation depending on the num-
ber and severity of the violations.  The
Bureau will review the licensee’s operations
periodically during the probation period.  

D. Early termination.
(1) A license shall automatically

terminate if a driver education school ceas-
es operation.  

(2) The Bureau may suspend or
revoke a license for cause as provided in
this rule.  

E. Restriction on sale of
license. A driver education school license
may not be sold or transferred.  
[18.20.3.11 NMAC - Rp, 18 NMAC
20.3.10 and 20.3.16, 1-1-03]

18.20.3.12 C L A S S R O O M
COURSE REQUIREMENTS FOR
FOR-PROFIT DRIVER EDUCATION
SCHOOLS: A licensee providing class-
room instruction shall: 

A. engage as driver educa-
tion instructors only those persons who
have been certified by the Bureau.  A licens-
ee may not serve as an instructor unless the
licensee has been certified by the bureau as
an instructor.  

B. enroll no more than
forty (40) students or the maximum occu-
pancy allowed by the fire code, whichever
is less, in a driver education course.  

C. not charge a student
more than $400.00, including tax, for
enrolling in a driver education course.

D. display the license
issued by the Bureau in an appropriate and
visible location.  

E. display the placard
issued by the Fire Marshal stating the max-
imum occupancy of each classroom in an
appropriate and visible location in the class-
room.  

F. use classroom facilities
that: 

(1) have adequate space, lighting,
heating, and ventilation; 

(2) have seats and stable writing
surfaces for each student in the class; 

(3) have a whiteboard, black-
board, or flipchart; 

(4) have a monitor of sufficient
size for all students to see, if videos are
used; and

(5) comply with all federal, state,
and local laws relating to persons with dis-
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abilities, public health, safety, and sanita-
tion, including restroom facilities.  

G. ensure that the learning
environment is conducive to learning and
free from discrimination, intimidation, and
harassment.  No person shall engage in, or
be permitted to engage in, conduct that is
offensive to the ordinary dignity, decency,
and morality of others.  

H. use only the curricu-
lum, handouts, videos, and final examina-
tion questions approved by the Bureau.  

I. accommodate the spe-
cial needs of hearing impaired students.
Whenever a driver education school
becomes aware that an enrollee is hearing
impaired, the school shall inform the hear-
ing impaired student in writing that if a
friend or family member of the enrollee
cannot perform sign language interpretation
for the student, the school will contact the
Bureau to arrange for sign language inter-
pretation.  The driver education school shall
contact the Bureau at least twenty (20) days
before the scheduled date of the driver edu-
cation course.  

J. accommodate the spe-
cial needs of non-English speaking stu-
dents.  Whenever a driver education school
becomes aware that an enrollee does not
speak English, the school will make reason-
able efforts to provide interpreter services.
The driver education school shall first
inquire if a friend or family member of the
enrollee can interpret for the student.  If that
is not possible, the driver education school
will make reasonable efforts to find a driver
education instructor or other person to inter-
pret for the student during the driver educa-
tion course.  

K. provide at least thirty
(30) course hours of classroom instruction
for each driver education course if the
school also provides behind-the-wheel
training, or fifty-six (56) hours of classroom
instruction for each driver education course
if the school does not provide behind-the-
wheel training.  At least six (6) hours of
classroom instruction shall be devoted to
DWI prevention and education and shall
include information on organ donation and
the Uniform Anatomical Gifts Act, NMSA
1978 Sections 24-6A-1 et seq.  

(1) When school is in session, a
licensee shall conduct the course over a
minimum four week period, with no more
than three (3) hours of classroom instruction
on days when classes are held, and no more
than four (4) hours of classroom instruction
on days when classes are not held.

(2) During summer vacation,
Christmas vacation, and spring break, a
licensee may conduct the course over a min-
imum two (2) week period, with no more
than four (4) hours per day of classroom

instruction.  
L. have a proctored final

exam with a minimum of fifty (50) ques-
tions.  A student must correctly answer at
least seventy percent (70%) of the questions
to pass the final exam.  The exam shall
require students to list, define, describe,
identify, demonstrate, explain, compare,
predict, estimate, or solve driving-related
terms, signs, and situations.  

M. use completion certifi-
cates purchased from the Bureau at a cost of
$1.00 per certificate.  

N. not permit a student to
attend any driver education classes until the
student has received written information
stating all fees, including incidental costs,
charged for the course, school policies for
passing and failing, refund and reschedule
policies and attendance requirements.  
[18.20.3.12 NMAC - Rp, 18 NMAC
20.3.11 and 20.3.16, 1-1-03]

18.20.3.13 B E H I N D - T H E -
WHEEL TRAINING:

A. Hours requirement.
(1) A for-profit driver education

school shall provide at least seven (7) hours
of behind-the-wheel training to each stu-
dent.  At least four (4) of the seven (7) hours
shall be on-street training.  

(2) A for-profit driver education
school may meet up to three (3) hours of the
behind-the-wheel training requirement: 

(a) with on-range training; or  
(b) with prior written approval

from the Bureau, by using a driving simula-
tor approved by the Bureau, provided that
two (2) hours of instruction using a driving
simulator shall be equivalent to one (1) hour
of on-street training.  

(3) On days when classes are
held, a licensee shall provide no more than
one (1) hour per day of behind-the-wheel
training per student.  On days when classes
are not held, a licensee shall provide no
more than two (2) hours per day of behind-
the-wheel training per student.  

(4) Driving time shall not include
time spent driving to pick up or drop off stu-
dents unless the route meets the objective of
the drive lesson.  

B. Pre-driving classroom
instruction. Before a licensee schedules
students for on-street training, the licensee
shall provide classroom instruction on:

(1) approaching the vehicle with
awareness;

(2) orientation to controls;
(3) basic rules of the road;
(4) use of vision to control the

vehicle;
(5) proper use of the steering

wheel, accelerator, and brake;
(6) turning left and right; and 

(7) signs, signals, and road mark-
ings.  

C. Vehicle insurance
required. A licensee shall provide to the
Bureau a certificate showing the issuance of
an insurance policy with the required uni-
form endorsement by a company authorized
to transact insurance business in New
Mexico on Uniform Filing Form E evidenc-
ing public liability insurance on all vehicles
used for behind-the-wheel driving instruc-
tion.  The certificate shall list the make,
model, and year of each vehicle and shall
have the following minimum limits of cov-
erage: 

(1) $500,000 per occurrence for
bodily injury to or death of all persons
injured or killed;

(2) $250,000 per person for bodi-
ly injury to or death of a person injured or
killed;

(3) $10,000 per person for med-
ical payments;

(4) $100,000 per occurrence for
property damage; and 

(5) $50,000 per person for unin-
sured motorist coverage.  

D. Other requirements.
(1) The number of students in a

motor vehicle being used for behind-the-
wheel instruction shall not exceed the num-
ber of operational seatbelts in the vehicle.
Only the instructor and driver education stu-
dent may occupy the front seat.  Only a stu-
dent, parent or guardian of a student,
instructor, translator, licensee, or person
training to become a driver education
instructor may occupy a rear seat.  

(2) A for-profit driver education
school shall maintain a driving log for each
student.  The driving log shall include the
student’s name, permit number, home tele-
phone number, the name and telephone
number of an emergency contact person, the
instructor’s name, the date and start and end
time of each drive, the skills taught that day,
the instructor remarks, the student’s initials
for each drive, the student’s final behind-
the-wheel grade, total driving time for the
student.  

(3) No instructor or student shall
use a cell phone while a student is driving
except in an emergency.  

E. Disabled and special
education students.

(1) When providing behind-the-
wheel driving instruction to disabled stu-
dents, a for-profit driver education school
shall use:

(a) only those instructors certified
by the Bureau who also hold the Certified
Driver Rehabilitation Specialist credential
from the Association of Driver Educators
for the Disabled, or an equivalent credential
from an organization recognized by the
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Bureau; and
(b) whatever special equipment is

required to train the disabled student.  
(2) When providing behind-the-

wheel driving instruction to disabled and
special education students, a for-profit driv-
er education school shall provide individu-
alized instruction for each student based on
the nature and severity of the student’s dis-
ability or special needs.  

F. Car and equipment
specifications. A for-profit driver educa-
tion school shall maintain all motor vehicles
it uses for behind-the-wheel training in safe
operating condition and shall equip them
with the following:  

(1) a passenger side brake;
(2) right and left side mirrors;
(3) an inside rear view mirror for

the instructor;
(4) operational seatbelts for all

occupants;
(5) adjustable front seats;
(6) a first aid kit;
(7) safe tires; and
(8) signs on both sides and on the

rear of the vehicle indicating the name of
the driver education school, “student driv-
er” or “driver education vehicle.”  The
background and letters of the sign shall be
in contrasting colors, the letters shall be at
least three inches (3”) high, and the sign
shall be safely secured to the vehicle.  

G. Reports of moving
violations and crashes. A for-profit driver
education school shall report to the Bureau:

(1) within twenty-four (24) hours,
all crashes that result in injury or death that
involve students driving driver education
school vehicles; and  

(2) within ten (10) working days
of their occurrence, all other crashes and all
moving violations that involve students
driving driver education school vehicles.  
[18.20.3.13 NMAC - Rp, 18 NMAC
20.3.11, 1-1-03]

18.20.3.14 C O R R E S P O N -
DENCE COURSE REQUIREMENTS.
A licensee offering correspondence courses
shall:  

A. enroll only those New
Mexico students who are eligible pursuant
to subsection B of 18.20.3.8 NMAC. 

B. use only the curricu-
lum, handouts, videos, and final exam ques-
tions approved by the Bureau.

C. provide fifty-six (56) or
more hours of coursework, based on an
average person completion time.

D. have a final exam with
a minimum of fifty (50) questions.  A stu-
dent must correctly answer at least seventy
percent (70%) of the questions to pass the
final exam.  

E. use completion certifi-
cates purchased from the Bureau at a cost of
$1.00 per certificate.

F. specify at least one (1)
certified instructor to act as liaison with the
Bureau.  
[18.20.3.14 NMAC - N, 1-1-03]

18.20.3.15 O P E R A T I N G
REQUIREMENTS FOR FOR-PROFIT
DRIVER EDUCATION SCHOOLS: A
licensee:  

A. shall adhere strictly to
the requirements of this rule;

B. shall notify the Bureau
at least thirty (30) days in advance if the
driver education school intends to cease
operations; 

C. shall make all driver
education school records available for
inspection by the Bureau or its designee at
any time;  A licensee shall maintain its
records in ink for a minimum of three (3)
years for each student receiving instruction,
including students who passed, failed, with-
drew, cancelled, or transferred to another
school.  The records shall be updated for
each lesson.  

D. shall, on a quarterly
basis, provide the Bureau with a copy of the
class roster for each driver education course
conducted which shall contain, at a mini-
mum, the name of the instructor, and each
student’s name, date of birth, date of course
completion, final exam test score, and com-
pletion certificate number.  

E. shall have a written
refund policy and a written reschedule poli-
cy which must be issued to each student
upon enrollment. 

F. shall notify the Bureau
of:

(1) any changes in address ten
(10) days before opening for business at the
new location;

(2) the addition or closing of
extension sites within ten (10) days of their
opening or closing; and 

(3) the addition or deletion of
instructors within ten (10) days of their hir-
ing or leaving.

G. shall conduct all school
operations in a professional and courteous
manner.  

H. shall operate all exten-
sion sites under the name used for the main
school site and be accountable for all exten-
sion site operations.   

I. shall not publish, adver-
tise, or insinuate in any way that a student is
assured of obtaining a driver’s license if
they take the course offered by the licensee.

J. may use the phrases
“licensed by the Traffic Safety Bureau” or
“curriculum approved by the Traffic Safety

Bureau” but may not otherwise use the
word “approved” or any of its synonyms in
its advertising or promotional materials.  
[18.20.3.15 NMAC - Rp, 18 NMAC
20.3.11, 1-1-03]

18.20.3.16 EVALUATION OF
FOR-PROFIT DRIVER EDUCATION
SCHOOLS:

A. Responsibility.  The
Bureau or its designee shall conduct period-
ic evaluations of driver education schools
using criteria developed by the Bureau.  The
Bureau shall prepare a written evaluation
and shall provide a copy of the evaluation to
the licensee upon request.  The Bureau may
in its discretion conduct evaluations of a
driver education school on its own initiative
at any time and for any reason or in
response to complaints from any person.
The Bureau shall document, investigate,
and discuss all complaints with the driver
education school.

B. Relevant factors. In
conducting its evaluations, the Bureau shall
consider: 

(1) the number and nature of any
comments or complaints received from stu-
dents, instructors, judges, law enforcement
officers, and others;

(2) whether the driver education
school consistently meets the requirements
of this rule; and

(3) on-site quality assurance visits
by the Bureau or its designee.  On-site vis-
its may address the adequacy of classroom
facilities, instructors’ traffic safety knowl-
edge and teaching techniques, learning
environment, quality of the curriculum,
class materials, and examination questions,
and customer service.  
[18.20.3.16 NMAC - Rp, 18 NMAC
20.3.12, 1-1-03]  

18.20.3.17 CERTIFICATION
OF JUNIOR HIGH SCHOOL AND
HIGH SCHOOL DRIVER EDUCA-
TION INSTRUCTORS:

A. Diploma required. No
teacher may serve as a driver education
instructor in a school without first having
obtained a diploma from the Bureau.  The
Bureau may in its discretion temporarily
waive this requirement upon request of the
school principal or superintendent, contin-
gent on the teacher attending a Driver
Education Instructor Training Course
offered by the Bureau within twelve (12)
months.  A teacher certified pursuant to this
section shall not be certified to teach driver
education in a for-profit driver education
school unless he or she obtains instructor
certification pursuant to 18.20.3.18 NMAC.  

B. Application require-
ments. A junior high school or high school
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teacher wishing to obtain approval from the
Bureau to teach driver education at school
shall send a letter on school letterhead,
signed by the school principal or superin-
tendent, containing the following informa-
tion:

(1) the name of the teacher;
(2) a copy of the teacher’s State

Board of Education teaching license or
waiver to teach pending licensure;

(3) a copy of the teacher’s limited
history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the letter is filed with the Bureau;

(4) the date the teacher will attend
the Bureau’s Driver Education Instructor
Training Course. 

C. Standards for certifi-
cation. Prior to approving the teacher to
attend training, the Bureau shall consider
whether the teacher:

(1) is at least twenty-one (21)
years of age;

(2) holds a valid driver’s license;
and 

(3) has a clean driving record.  
D. Approval for training.

If the Bureau determines that the teacher
meets the standards in subsection C of this
section, the Bureau shall grant approval for
the teacher to attend the forty (40) hour
classroom portion of the Bureau’s Driver
Education Instructor Training Course.  

E. Term of certification.
A diploma from the classroom portion of
the Bureau’s Driver Education Instructor
Training Course shall certify the teacher to
teach in a school for five (5) years from the
date of completion of training.  

F. Renewal of certifica-
tion. A teacher may renew his/her certifica-
tion to teach driver education in a school by
taking the Refresher Driver Education
Instructor Training Course before his/her
diploma expires.  A diploma from the
Bureau’s Refresher Driver Education
Instructor Training Course shall certify the
teacher to teach in a school for five (5) years
from the date of completion of refresher
training.  If the teacher does not complete
the Refresher Driver Education Instructor
Training Course within the five-year period,
the teacher’s certification will lapse.  
[18.20.3.17 NMAC - N, 1-1-03]

18.20.3.18 CERTIFICATION
OF FOR-PROFIT DRIVER EDUCA-
TION INSTRUCTORS:

A. C e r t i f i c a t i o n
required.  No person or licensee may serve
as a driver education instructor without first
having obtained a certificate from the
Bureau.  

B. Application require-
ments. A person wishing to obtain a cer-

tificate as a driver education instructor must
file an application with the Bureau.  A per-
son may obtain an application by contacting
the Bureau or accessing the Bureau’s web-
site at http://www.nmshtd.state.nm.us. 

C. Contents of applica-
tion. The application must be accompanied
by: 

(1) a copy of the applicant’s limit-
ed history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau; 

(2) a state police background
check dated no earlier than sixty (60) days
before the date the application is filed with
the Bureau, or verification that the applicant
submitted a request for a state police back-
ground check to the department of public
safety at least sixty (60) days before the date
the application is filed with the Bureau; 

(3) a copy of the applicant’s
health certificate signed by a physician and
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau stating that the applicant is free
from all communicable diseases.  If the
applicant will provide behind-the-wheel
training, the health certificate must also
state that the applicant is free of any ail-
ment, disease, or physical defect that causes
momentary or prolonged lapses of con-
sciousness or control, which is or may
become chronic, and that the applicant is
not must suffering from a physical or men-
tal disability or disease that prevents rea-
sonable and ordinary control over a motor
vehicle or that could impair the applicant’s
ability to drive safely or instruct student
drivers.  Correspondence school instructor
applicants do not need to submit a health
certificate.  

(4) a copy of a teaching certificate
from the State Board of Education, a copy
of a diploma or official transcript evidenc-
ing a bachelor’s degree from an accredited
college or university, or a resume with veri-
fiable employment history showing a mini-
mum of three years of experience in driver
training or a related field;

(5) the name, address, and tele-
phone number of three (3) character and
employment references who are not family
members; and

(6) the applicant’s resume or cur-
riculum vitae.  

D. Completeness check.
When the Bureau receives an application
for certification as a driver education
instructor, the Bureau shall check the appli-
cation for completeness.  

(1) If the application is incom-
plete, the Bureau shall contact the applicant
for additional information.

(2) If the application is complete,
the Bureau shall review the application.  

E. Standards for
issuance of driver education instructor
certificate. In reviewing applications for
driver education instructors, the Bureau
shall consider whether:

(1) the information provided is
accurate and valid;

(2) the character and employment
references provided by the applicant report
that the applicant is fit to be a driver educa-
tion instructor;

(3) the applicant is at least twen-
ty-one (21) years of age;

(4) the applicant has a bachelor’s
degree from an accredited college or uni-
versity, has a license as a teacher from the
State Board of Education, or has a minimum
of three (3) years of experience in driver
training or a related field;

(5) the applicant holds a valid dri-
ver’s license;

(6) the applicant has not been
convicted of a crime involving moral turpi-
tude; and

(7) the applicant has a clean driv-
ing record.  [07-01-98]

F. Approval for training.  
(1) If the Bureau determines that

the applicant meets the standards in subsec-
tion E of this section, the Bureau shall grant
approval to proceed with instructor training.  

(a) If the applicant will teach only
the classroom portion of the driver educa-
tion course, the applicant must complete the
forty (40) hour classroom portion of the
Bureau’s Driver Education Instructor
Training Course.  

(b) If the applicant will teach the
behind-the-wheel portion of the driver edu-
cation course, the applicant must complete
both the forty (40) hour classroom portion
and the 40-hour behind-the-wheel portion
of the Bureau’s Driver Education Instructor
Training Course.

(c) If the applicant is not a
licensed teacher, the applicant must com-
plete a Bureau sponsored or approved
Instructor Training Course designed to
teach instructional strategies, classroom
management, or acquisition of teaching
competencies.

(d) The Bureau shall issue a
diploma upon satisfactory completion of the
classroom and/or behind-the-wheel portions
of the course, which shall be valid for five
(5) years from the date of completion.  

(2) If the Bureau determines that
the applicant does not meet the standards in
subsection E of this section, the Bureau
shall issue a letter stating the reasons it is
not granting approval to proceed with
instructor training.  

G. Final review.
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(1) If the Bureau determines that
an applicant has successfully completed all
applicable portions of the Driver Education
Instructor Training Course and is otherwise
fit, the Bureau will issue a certificate upon
payment of the $50.00 instructor certifica-
tion fee.  The Bureau may in its discretion
issue a temporary certificate to an applicant,
contingent on the applicant attending the
next Driver Education Instructor Training
Course offered by the Bureau.  

(2) If the Bureau determines that
an applicant has not successfully completed
the Driver Education Instructor Training
Course or is otherwise not fit, the Bureau
shall issue a letter stating its reasons for
denial of certification.  

H. Term. A driver educa-
tion instructor certificate shall be valid until
June 30 of each year, unless suspended or
revoked for cause before that date.  Initial
certificates shall be valid from the date of
issuance to the next June 30.  Renewal cer-
tificates shall be valid from July 1 of the
year of renewal to June 30 of the following
year. 
[18.20.3.18 NMAC - Rp, 18 NMAC
20.3.13, 20.3.14, 20.3.15 and 20.3.16, 1-1-
03]

18.20.3.19 RECERTIFICATION
OF FOR-PROFIT DRIVER EDUCA-
TION INSTRUCTORS:

A. Certificate renewal.
(1) A driver education instructor

must file an application for renewal of his or
her certificate with the Bureau on or before
June 1 each year to ensure certificate renew-
al by July 1.  A driver education instructor
who files an application for renewal after
June 1 shall pay a late fee of $25.00.  

(2) A person may obtain an appli-
cation for renewal by contacting the Bureau
or accessing the Bureau’s website at
http://www.nmshtd.state.nm.us.

(3) The application for renewal
shall be accompanied by the documents
specified in subsection C of 18.20.3.18
NMAC.

(4) The Bureau will review appli-
cations for renewal in the order in which
they are received.  

B. Continuing education
requirements.  

(1) Driver education instructors
must complete a minimum of sixteen (16)
credit hours of continuing education each
year to qualify for recertification.  

(2) A driver education instructor
can satisfy this requirement in whole or in
part by attending Bureau sponsored:

(a) traffic safety issues forums
and workshops; and 

(b) education courses and work-
shops.

(3) The Bureau may, in its discre-

tion, approve continuing education credit on
the basis of one continuing education credit
hour for every hour of attendance at the fol-
lowing types of programs if a copy of the
workshop agenda or course curriculum is
submitted to the Bureau:

(a) drug or alcohol workshops; or 
(b) education courses or work-

shops.
(4) Every five (5) years after com-

pleting the Bureau’s Driver Education
Instructor Training Course, the driver edu-
cation instructor must satisfactorily com-
plete the Bureau’s eight (8) hour Driver
Education Refresher Course, which will
renew the driver education instructor’s
diploma for another five (5) years and meet
the driver education instructor’s continuing
education requirement for that year.

C. Approval/disapproval
of application for certificate renewal.

(1) The Bureau will renew the
certificate of a driver education instructor
for a period of one year if the driver educa-
tion instructor:

(a) pays the $50.00 annual certifi-
cation fee; 

(b) meets the standards specified
in subsection E of 18.20.3.18 NMAC; 

(c) has received an overall rating
of satisfactory or better in the periodic eval-
uations conducted by the Bureau or its
designee in the preceding year; and  

(d) has completed sixteen (16)
hours of continuing education in the year
preceding the application  for renewal.  

(2) The Bureau shall not renew
the license of any driver education instruc-
tor who: 

(a) fails to complete sixteen (16)
hours of continuing education in the year
preceding the application for renewal; or

(b) fails to meet the standards
specified in subsection E of 18.20.3.18
NMAC.  
[18.20.3.19 NMAC - Rp, 18 NMAC
20.3.15 and 20.3.16, 1-1-03]  

18.20.3.20 SUSPENSION OR
REVOCATION OF A LICENSE OR
CERTIFICATE:

A. Grounds. The Bureau
may suspend or revoke the license or cer-
tificate of a licensee or driver education
instructor:

(1) who makes a false statement
on an application;

(2) who fails to follow the
approved curriculum;

(3) who poses an immediate dan-
ger to the physical or mental safety or health
of a student;

(4) who is convicted of any alco-
hol or drug-related driving offense;

(5) who has refused to submit to

or failed chemical tests pursuant to the
Implied Consent Act;

(6) whose New Mexico driver’s
license is suspended or revoked;

(7) who fails to notify the Bureau
in writing within ten days that his/her dri-
ver’s license has been suspended or revoked
as a result of a DWI conviction or refusal to
submit to or failure of chemical tests pur-
suant to the Implied Consent Act, or that
he/she been convicted in any jurisdiction of
an alcohol or drug-related driving offense or
an offense involving moral turpitude;

(8) whose conduct in the perform-
ance of official duties is unethical, includ-
ing but not limited to, verbal abuse, intimi-
dation,  or sexual harassment of students;

(9) who fails to comply with any
requirement of this rule or any lawful order
of the Bureau;

(10) who becomes employed or
remains employed by a driver education
school whose license has been revoked pur-
suant to this rule; 

(11) who employs or continues to
employ a driver education instructor whose
certificate has been revoked pursuant to this
rule; or  

(12) who fails to comply with any
valid child support order or agreement pur-
suant to the Parental Responsibility Act,
NMSA 1978, Sections 40-5A-1 et seq. or
any rule implementing that Act.

B. Procedure. The
Bureau shall use the procedures prescribed
in the Uniform Licensing Act, NMSA 1978,
Sections 61-1-1 et seq., in all suspension
and revocations proceedings held pursuant
to this rule.   

C. Consequences of sus-
pension or revocation.

(1) A driver education school
shall not offer or conduct any driver educa-
tion courses if its license is suspended or
revoked.  

(2) A driver education instructor
shall not conduct any driver education
courses if his or her certificate is suspended
or revoked.  

D. Notice of suspension
or revocation.  

(1) The Bureau shall immediately
notify by certified mail, return receipt
requested, each driver education instructor
employed by a driver education school
whose license has been suspended or
revoked that the driver education school’s
license has been suspended or revoked and
that the driver education instructor may not
conduct any driver education courses for
that driver education school unless and until
the license is reinstated by the Bureau.  

(2) The Bureau shall immediately
notify by certified mail, return receipt
requested, each driver education school that
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employs a driver education instructor
whose certificate is suspended or revoked
that the driver education instructor’s certifi-
cate has been suspended or revoked and that
the driver education school may not employ
that driver education instructor unless and
until the certificate is reinstated by the
Bureau.  

(3) The Bureau will notify all
Motor Vehicle Division field offices that the
driver education school’s license or the
driver education instructor’s certificate has
been revoked or suspended.  

(4) The Bureau will notify all
state, metropolitan, magistrate, and munici-
pal courts that the driver education school’s
license has been revoked or suspended and
that the driver education school is no longer
an approved school.  
[18.20.3.20 NMAC - Rp, 18 NMAC
20.3.17, 20.3.18, and 20.3.22, 1-1-03]

18.20.3.21 IMMEDIATE SUS-
PENSION OF A LICENSE OR CER-
TIFICATE:

A. Grounds. The Bureau
may immediately suspend the license of a
driver education school or the certificate of
a driver education instructor if the Bureau
finds that the licensee or driver education
instructor poses an immediate danger to the
physical or mental safety or health of a stu-
dent.  

B. Notice of immediate
suspension. The Bureau shall commence
proceedings to immediately suspend a
license or certificate by issuing a written
notice of immediate suspension to the
licensee or driver education instructor,
which shall contain at least the following
information:

(1) the name and last known
address of the licensee or driver education
instructor whose license or certificate the
bureau is immediately suspending.

(2) a statement that the Bureau is
immediately suspending the driver educa-
tion school’s license or driver education
instructor’s certificate for a period of thirty
(30) days and the effective date of the
immediate suspension.

(3) a general description of the
facts alleging that the licensee or driver edu-
cation instructor poses an immediate danger
to the physical or mental safety or health of
a student that warrants immediate suspen-
sion.  The description shall be in sufficient
detail to apprise a person of ordinary intelli-
gence of the nature of the violation.

(4) a statement that the licensee or
driver education instructor has ten (10) days
from the date of receipt of the notice of
immediate suspension to request a hearing.
The licensee or driver education instructor
may request a hearing by mailing, certified

and return receipt requested, or hand-deliv-
ering a letter to the Bureau.  

(5) the street and post office
addresses of the Bureau where requests for
a hearing may be made.

C. Hearing. The Bureau
shall grant a timely request for a hearing.  

(1) The State Highway and
Transportation Department shall appoint a
hearing examiner.

(2) The hearing shall be held as
soon as possible, but not later than thirty
(30) days from the effective date of the
immediate suspension.  

(3) The immediate suspension
will remain in effect until the conclusion of
the hearing.  

(4) The hearing may be held tele-
phonically if both parties agree.

D. Hearing purpose. The
hearing is for the sole purpose of determin-
ing if the Bureau has reasonable grounds to
believe that the licensee or driver education
instructor poses an immediate danger to the
physical or mental safety or health of a stu-
dent.

(1) If the hearing examiner finds
that no immediate danger exists, the Bureau
will withdraw the immediate suspension but
may initiate revocation proceedings pur-
suant to 18.20.3.20 NMAC. 

(2) If the hearing examiner finds
that an immediate danger exists, the Bureau
shall initiate revocation proceedings pur-
suant to 18.20.3.20 NMAC within ten (10)
days of the end of the hearing.  The imme-
diate suspension will remain in effect until
the conclusion of the revocation procedure.  

E. Grounds for with-
drawal of immediate suspension.

(1) The Bureau shall withdraw an
immediate suspension if:

(a) a hearing is timely requested
and the Bureau has not held the hearing
within thirty (30) days of the effective date
of the immediate suspension, unless the
licensee or instructor requests a later hear-
ing date and agrees in writing that the
immediate suspension will remain in effect
until the conclusion of the later hearing; 

(b) the hearing examiner finds
that an immediate danger does exist but the
Bureau does not initiate revocation pro-
ceedings pursuant to 18.20.3.20 NMAC
within ten (10) days of the ruling; or

(c) the licensee or driver educa-
tion instructor does not request a hearing
and the Bureau does not initiate revocation
proceedings pursuant to 18.20.3.20 NMAC
within thirty (30) days of the effective date
of the immediate suspension.  

(2) The Bureau may, in its discre-
tion, withdraw an immediate suspension for
any reason but shall document its decision
in writing.  

[18.20.3.21 NMAC - Rp, 18 NMAC
20.3.19 and 20.3.20, 1-1-03]

18.20.3.22 EXEMPTION OR
VARIANCE:

A. Any school may peti-
tion for an exemption or variance from any
of the requirements of this rule.  Such peti-
tion shall:

(1) identify the section of this rule
for which the exemption or variance is
requested;

(2) describe the situation which
necessitates the exemption or variance;

(3) describe the effect of comply-
ing with this rule on the school and its cus-
tomers, and on its competitors and their cus-
tomers, if the exemption or variance is not
granted;

(4) state how the exemption or
variance will achieve the purposes of this
rule and the Driving School Licensing Act;
and

(5) state why the proposed alter-
native is in the public interest and is better
than the requirement in the rule.  

B. Such petition may
include a motion that the Bureau stay the
affected portion of this rule for the transac-
tion specified in the motion.  

C. Petitions for an exemp-
tion or a variance and motions for a stay
must be supported by an affidavit signed by
the licensee or other person with authority
to bind the licensee.  

D. The Bureau may, at its
discretion, require an informal conference
or formal evidentiary hearing prior to mak-
ing its determination.  
[18.20.3.22 NMAC - N, 1-1-03]

HISTORY OF 18.20.3 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center and Archives as SHTD Rule
93-1, Minimum Standards for Driver
Education for Commercial Driving Schools,
filed 9-3-93.  

Repealed material.
18 NMAC 20.3, New Mexico’s Driver
Education Schools, filed 6-16-98 repealed
1-1-03.

NMAC history.
18 NMAC 20.3, New Mexico’s Driver
Education Schools, filed 6-16-98.
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NEW MEXICO HIGHWAY
AND TRANSPORTATION

DEPARTMENT

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 20 TRAFFIC SAFETY
PART 8 DRIVING SAFETY
SCHOOLS

18.20.8.1 ISSUING AGENCY:
New Mexico State Highway and
Transportation Department.  
[18.20.8.1 NMAC - Rp, 18 NMAC 20.8.1,
1-1-03]

18.20.8.2 SCOPE: This rule
applies to all persons seeking to operate
driving safety schools, or serve as instruc-
tors for driving safety courses offered, in
New Mexico.  
[18.20.8.2 NMAC - Rp, 18 NMAC 20.8.2,
1-1-03]

18.20.8.3 S T A T U T O R Y
AUTHORITY: NMSA 1978, Sections 66-
10-1 through 66-10-12.  
[18.20.8.3 NMAC - Rp, 18 NMAC 20.8.3,
1-1-03]

18.20.8.4 D U R A T I O N :
Permanent.  
[18.20.8.4 NMAC - Rp, 18 NMAC 20.8.4,
1-1-03]

18.20.8.5 EFFECTIVE DATE:
January 1, 2003, unless a later date is cited
at the end of a section.  
[18.20.8.5 NMAC - Rp, 18 NMAC 20.8.5,
1-1-03]

18.20.8.6 OBJECTIVE: The
purpose of this rule is to provide minimum
and uniform standards for the issuance,
renewal, and revocation of driving safety
school licenses and driving safety instructor
certificates and to establish requirements
for the operation of driving safety schools.  
[18.20.8.6 NMAC - Rp, 18 NMAC 20.8.6,
1-1-03]

18.20.8.7 DEFINITIONS:
A. ADA means the

Americans with Disabilities Act, 42
U.S.C.S Section 12101 et seq.

B. Bureau means the
Traffic Safety Bureau (TSB) of the New
Mexico State Highway and Transportation
Department.  

C. certificate means a
document issued by the Bureau authorizing
a person to serve as a driving safety school
instructor.  

D. clean driving record
means a person has no more than six (6)
points on his/her driver’s license, and has
not within the last ten (10) years had his/her
driver's license suspended or revoked as a
result of a DWI conviction or refusal to sub-
mit to or failure of chemical tests pursuant
to the Implied Consent Act, or been con-
victed in any jurisdiction of an alcohol or
drug-related driving offense.  

E. convicted or convic-
tion has the meaning given in NMSA 1978,
Section 66-8-102.  

F. course or credit hour
means fifty (50) minutes of instruction and
ten (10) minutes of break time.  

G. designee means a per-
son authorized to perform certain specified
duties on behalf of the Bureau.  

H. distance learning
course means a web-based driving safety
course.  

I. driving safety course
or course means a course of instruction
approved by the Bureau pursuant to NMSA
1978, Section 66-10-11 and includes dis-
tance learning courses.  

J. driving safety school
or school or licensee means a person
licensed by the Bureau to offer driving safe-
ty courses.  

K. driving safety instruc-
tor or instructor means a person certified
by the Bureau as qualified and trained to
conduct driving safety courses.  

L. extension site means a
location other than the main school site
where a licensed driving safety school
offers driving safety courses.

M. Implied Consent Act
means NMSA 1978 Sections 66-8-105
through 66-8-112.  

N. limited history driving
record means a driving record from the
Motor Vehicle Division of the Taxation and
Revenue Department that includes driver's
license revocations pursuant to the Implied
Consent Act.

O. license means the docu-
ment issued by the Bureau authorizing a
person to operate a driving safety school.

P. moral turpitude
means behavior that gravely violates the
accepted moral standards of the community.  

Q. person means an indi-
vidual, firm, partnership, association, cor-
poration, or other legal entity.

R. proctored exam means
an exam monitored by a person or by elec-
tronic or other means to ensure that the per-
son taking the exam is the person who will
get credit for passing the exam.  

S. revocation or revoked
means the involuntary permanent termina-
tion of a license or certificate by the Bureau

for cause.
T. student means a person

who has enrolled in a driving safety course.  
U. suspended or suspen-

sion means the involuntary termination of a
license or certificate by the Bureau for
cause for a specified period of time.  
[18.20.8.7 NMAC - Rp, 18 NMAC 20.8.7,
1-1-03]

18.20.8.8 APPLICATION FOR
DRIVING SAFETY SCHOOL
LICENSE:

A. License required. No
person may operate a driving safety school
without first having obtained a license from
the Bureau. 

B. Application form. A
person wishing to obtain a license to oper-
ate a driving safety school must file an
application with the Bureau.  A person may
obtain an application by contacting the
Bureau or accessing the Bureau's website at
http://www.nmshtd.state.nm.us.

C. Contents of applica-
tion. An application for a driving safety
school license shall contain:

(1) the applicant's name, mailing
address, telephone number, and, if the appli-
cant has one, the applicant's e-mail address; 

(2) a photocopy of the Certificate
of Maximum Occupant Load issued by the
state or local Fire Marshal stating the maxi-
mum occupancy allowed by the fire code
for each room at the main school site and
each extension site, if applicable, that will
be used as a classroom;  

(3) a list of all extension sites to
be used for conducting driving safety cours-
es;

(4) a list of all instructors who
will conduct driving safety courses; 

(5) a schedule of fees applicable
to students who enroll in a driving safety
course;

(6) the proposed curriculum,
handouts, videos, and final examination
questions for the driving safety course; 

(7) the name, address, and tele-
phone number of three (3) character and
employment references who are not family
members; and

(8) the applicant's resume or cur-
riculum vitae.  

D. Completeness. When
the Bureau receives an application for a
driving safety school license, the Bureau
shall check the application for complete-
ness.  

(1) If the application is not com-
plete, the Bureau shall contact the applicant
for additional information. 

(2) If the application is complete,
the Bureau shall review the application.  
[18.20.8.8 NMAC - Rp, 18 NMAC 20.8.8,
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cation for renewal after June 1 shall pay a
late fee of $25.00.  The Bureau will review
applications for renewal in the order in
which they are received.  

(1) The Bureau will renew a
license for a period of one (1) year if:

(a) the Bureau or its designee
finds that the driving safety school is in
compliance with the requirements of this
rule; 

(b) the licensee has submitted all
required reports to the Bureau; and

(c) the licensee pays the $400.00
annual license fee and, if applicable, the
$35.00 extension site fee for each extension
site and the $25.00 late fee if the application
was filed after June 1.  

(2) The Bureau shall not renew
the license of any driving safety school not
in compliance with the requirements of this
rule.  

C. Probation. The
Bureau may place a licensee on probation if
the Bureau finds that the driving safety
school is not in compliance with one or
more of the requirements of this rule.  The
Bureau shall send a notice of probation to
the licensee specifying the provisions of this
rule with which the licensee is not in com-
pliance.  The Bureau shall determine the
period of probation depending on the num-
ber and severity of the violations.  The
Bureau will review the licensee's operations
periodically during the probation period.  

D. Early termination.
A license shall automatically terminate if a
driving safety school ceases operation.  
The Bureau may suspend or revoke a
license for cause as provided in this rule.  

E. Restriction on sale of
license. A driving safety school license
may not be sold or transferred.  [18.20.8.10
NMAC - Rp, 18 NMAC 20.8.10, 1-1-03]

18.20.8.11 C L A S S R O O M
COURSE REQUIREMENTS: A licensee
shall:  

A. engage as driving safe-
ty instructors only those persons who have
been certified by the Bureau.  A licensee
may not serve as an instructor unless the
licensee has been certified by the Bureau as
an instructor.   

B. enroll no more than
forty (40) students or the maximum occu-
pancy allowed by the fire code, whichever
is less, in a driving safety course.

C. not charge a student
more than $150.00, including tax, for
enrolling in a driving safety course.

D. display the license
issued by the Bureau in an appropriate and
visible location.  

E. display the placard
issued by the Fire Marshal stating the max-

1-1-03]

18.20.8.9 REVIEW BY THE
BUREAU:

A. Standards for
issuance of initial driving safety school
license. In reviewing applications for driv-
ing safety schools, the Bureau shall consid-
er whether:

(1) the information provided by
the applicant is accurate and valid;

(2) the character and employment
references provided by the applicant report
that the applicant is fit to operate a driving
safety school;

(3) the proposed driving safety
school can certify that its facilities meet the
accessibility requirements of the ADA; and 

(4) the persons who will serve as
driving safety instructors meet the require-
ments of this rule. 

B. Issuance of initial
license. If the Bureau determines that an
applicant meets the standards prescribed in
subsection A, the Bureau shall issue a
license upon:

(1) payment of the $400.00
license fee;

(2) payment of the $35.00 exten-
sion site fee for each extension site, if appli-
cable; and

(3) posting of a surety bond with
the Bureau in the amount of $5,000 issued
by a company authorized to transact surety
business in New Mexico.  The surety bond
shall be continuous and shall assure the sat-
isfactory performance of all contracts with
students, including tuition refund agree-
ments, and the maintenance of student
records.  

C. Denial of license. If
the Bureau determines that an applicant
does not meet the standards prescribed in
subsection A of this section, the Bureau will
issue a letter stating the reasons for denial of
the license.  A person may reapply for a
license at any time.  
[18.20.8.9 NMAC - Rp, 18 NMAC 20.8.9,
1-1-03]

18.20.8.10 TERM OF DRIVING
SAFETY SCHOOL LICENSE:

A. Term. A license shall
be valid until June 30 of each year, unless
suspended or revoked for cause before that
date.  Initial licenses shall be valid from the
date of issuance to the next June 30.
Renewal licenses shall be valid from July 1
of the year of renewal to June 30 of the fol-
lowing year.  

B. License renewal. A
licensee must file an application for renew-
al of its license with the Bureau on or before
June 1 of each year to ensure license renew-
al by July 1.  A licensee who files an appli-

imum occupancy of each classroom in an
appropriate and visible location in the class-
room.  

F. use classroom facilities
that: 

(1) have adequate space, lighting,
heating, and ventilation; 

(2) have seats and stable writing
surfaces for each student in the class; 

(3) have a whiteboard, black-
board, or flipchart; 

(4) have a monitor of sufficient
size for all students to see, if videos are
used; and

(5) comply with all federal, state,
and local laws relating to persons with dis-
abilities, public health, safety, and sanita-
tion, including restroom facilities.  

G. ensure that the learning
environment is conducive to learning and
free from discrimination, intimidation,
harassment, or any other disturbing influ-
ence.  No person shall engage in, or be per-
mitted to engage in, conduct that is offen-
sive to the ordinary dignity, decency, and
morality of others.  

H. use only the curricu-
lum, handouts, videos, and final examina-
tion questions approved by the Bureau.  

I. accommodate the spe-
cial needs of hearing impaired students.
Whenever a driving safety school becomes
aware that an enrollee is hearing impaired,
the school shall inform the hearing impaired
student in writing that if a friend or family
member of the enrollee cannot perform sign
language interpretation for the student, the
school will contact the Bureau to arrange
for sign language interpretation.  The driv-
ing safety school shall contact the Bureau at
least twenty (20) days before the scheduled
date of the driving safety course.  

J. accommodate the spe-
cial needs of non-English speaking stu-
dents.  Whenever a driving safety school
becomes aware that an enrollee does not
speak English, the school will make reason-
able efforts to provide interpreter services.
The driving safety school shall first inquire
if a friend or family member of the enrollee
can interpret for the student.  If that is not
possible, the driving safety school will
make reasonable efforts to find a driving
safety instructor or other person to interpret
for the student during the driving safety
course.  

K. provide at least six (6)
course hours of instruction for each driving
safety course.  

L. have a proctored final
exam with a minimum of twenty (20) ques-
tions.  A student must correctly answer at
least seventy percent (70%) of the questions
to pass the final exam.  

M. use completion certifi-
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REQUIREMENTS: A licensee:  
A. shall adhere strictly to

the requirements of this rule;
B. shall notify the Bureau

at least thirty (30) days in advance if the
driving safety school intends to cease oper-
ations; 

C. shall make all driving
safety school records available for inspec-
tion by the Bureau or its designee at any
time;  A licensee shall maintain its records
in ink for a minimum of three (3) years for
each student receiving instruction, includ-
ing students who passed, failed, withdrew,
cancelled, or transferred to another school.  

D. shall, on a quarterly
basis, provide the Bureau with a copy of the
class roster for each driving safety course
conducted which shall contain, at a mini-
mum, the name of the instructor, and each
student's name, date of birth, date of course
completion, final exam test score, and com-
pletion certificate number.  

E. shall have a written
refund policy which must be issued to each
student upon enrollment. 

F. shall notify the Bureau
of:

(1) any changes in address ten
(10) days before opening for business at the
new location;

(2) the addition or closing of
extension sites within ten (10) days of their
opening or closing; and 

(3) the addition or deletion of
instructors within ten (10) days of their hir-
ing or leaving.

G. shall conduct all school
operations in a professional and courteous
manner.  

H. shall operate all exten-
sion sites under the name used for the main
school site and be accountable for all exten-
sion site operations.  

I. may use the phrases
"licensed by the Traffic Safety Bureau" or
"curriculum approved by the Traffic Safety
Bureau" but may not otherwise use the
word "approved" or any of its synonyms in
its advertising or promotional materials.  
[18.20.8.14 NMAC - Rp, 18 NMAC
20.8.11, 1-1-03]

18.20.8.15 EVALUATION OF
DRIVING SAFETY SCHOOLS:

A. Responsibility.  The
Bureau or its designee shall conduct period-
ic evaluations of driving safety schools
using criteria developed by the Bureau.  The
Bureau shall prepare a written evaluation
and shall provide a copy of the evaluation to
the licensee upon request.  The Bureau may
in its discretion conduct evaluations of a
driving safety school on its own initiative at
any time and for any reason or in response

cates purchased from the Bureau at a cost of
$1.00 per certificate.  

N. not permit a student to
attend any driving safety classes until the
student has received written information
stating all fees, including incidental costs,
charged for the course, school policies for
passing and failing, refund and reschedule
policies, and attendance requirements.  
[18.20.8.11 NMAC - Rp, 18 NMAC 20.8.11
and 20.8.16, 1-1-03]

18.20.8.12 S U S P E N D E D
LICENSE COURSE: This course is
required only for students whose driver's
license has been suspended by the Motor
Vehicle Division of the Taxation and
Revenue Department based on the point
system.  A licensee must obtain the prior
approval of the Bureau to conduct a sus-
pended license driving safety course.  Such
a course must meet all the requirements of
18.20.8.11 NMAC, except that a licensee
shall provide at least eight (8) course hours
of instruction for each suspended license
driving safety course.  
[18.20.8.12 NMAC - N, 1-1-03]

18.20.8.13 DISTANCE LEARN-
ING COURSE REQUIREMENTS: A
licensee offering distance-learning courses
shall:  

A. use only the curricu-
lum, handouts, videos, and final exam ques-
tions approved by the Bureau.

B. provide six (6) or more
hours of coursework, based on an average
person completion time.

C. ask at least ten content
questions randomly throughout each chap-
ter or give a quiz with at least ten content
questions at the end of each chapter.  A stu-
dent shall not be permitted to move on to
the next chapter until the student success-
fully answers at least eight (8) out of ten
(10) of the chapter content questions.  

D. have a proctored final
exam with a minimum of fifty (50) ques-
tions.  A student must correctly answer at
least thirty-five (35) questions to pass the
final exam.  

E. have a toll-free tele-
phone number or e-mail help line available
to students at all times and respond to stu-
dents' questions within twenty-four (24)
hours.  

F. use completion certifi-
cates purchased from the Bureau at a cost of
$1.00 per certificate.

G. specify at least one cer-
tified instructor to act as liaison with the
Bureau.  
[18.20.8.13 NMAC - N, 1-1-03]

18.20.8.14 O P E R A T I N G

to complaints from any person.  The Bureau
shall document, investigate, and discuss all
complaints with the driving safety school.

B. Relevant factors. In
conducting its evaluations, the Bureau shall
consider: 

(1) the number and nature of any
comments or complaints received from stu-
dents, instructors, judges, law enforcement
officers, and others;

(2)whether the driving safety
school consistently meets the requirements
of this rule; and

(3) on-site quality assurance visits
by the Bureau or its designee.  On-site vis-
its may address the adequacy of classroom
facilities, instructors' traffic safety knowl-
edge and teaching techniques, learning
environment, quality of the curriculum,
course materials, and examination ques-
tions, and customer service.  
[18.20.8.15 NMAC - Rp, 18 NMAC
20.8.12, 1-1-03]

18.20.8.16 INITIAL CERTIFI-
CATION OF DRIVING SAFETY
INSTRUCTORS:

A. C e r t i f i c a t i o n
required. No person or licensee may serve
as a driving safety instructor without first
having obtained a certificate from the
Bureau.  

B. Application require-
ments. A person wishing to obtain a cer-
tificate as a driving safety instructor must
file an application with the Bureau.  A per-
son may obtain an application by contacting
the Bureau or accessing the Bureau's web-
site at http://www.nmshtd.state.nm.us. 

C. Contents of applica-
tion. The application must be accompanied
by: 

(1) a copy of the applicant’s limit-
ed history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau; 

(2) a state police background
check dated no earlier than sixty (60) days
before the date the application is filed with
the Bureau, or verification that the applicant
submitted a request for a state police back-
ground check to the department of public
safety at least sixty (60) days before the date
the application is filed with the Bureau; 

(3) a copy of the applicant’s
health certificate signed by a physician and
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau stating that the applicant is free
from all communicable diseases.  Distance
learning driving safety instructor applicants
do not need to submit a health certificate.  

(4) the name, address, and tele-
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the instructor training course or is otherwise
not fit, the Bureau shall issue a letter stating
its reasons for denial of certification.  

H. Term. A driving safety
instructor certificate shall be valid until
June 30 of each year, unless suspended or
revoked for cause before that date.  Initial
certificates shall be valid from the date of
issuance to the next June 30.  Renewal cer-
tificates shall be valid from July 1 of the
year of renewal to June 30 of the following
year. 
[18.20.8.16 NMAC - Rp, 18 NMAC
20.8.13, 20.8.14, and 20.8.15, 1-1-03]

18.20.8.17 RECERTIFICATION
OF DRIVING SAFETY INSTRUC-
TORS:

A. Certificate renewal.
(1) A driving safety instructor

must file an application for renewal of his or
her certificate with the Bureau on or before
June 1 each year to ensure certificate renew-
al by July 1.  A driving safety instructor who
files an application for renewal after June 1
shall pay a late fee of $25.00.  
A person may obtain an application for
renewal by contacting the Bureau or access-
ing the Bureau's website at
http://www.nmshtd.state.nm.us.

(2) The application for renewal
shall be accompanied by the documents
specified in paragraphs (1), (2), and (3) of
subsection C of 18.20.8.16 NMAC.

(3) The Bureau will review appli-
cations for renewal in the order in which
they are received.  

B. Continuing education
requirements.

(1) Driving safety instructors
must complete a minimum of eight (8) cred-
it hours of continuing education each year
to qualify for recertification.  

(2) A driving safety instructor can
satisfy this requirement in whole or in part
by attending Bureau sponsored:

(a) traffic safety issues forums
and workshops; and 

(b) education courses and work-
shops.

(3) The Bureau may, in its discre-
tion, approve continuing education credit on
the basis of one continuing education credit
hour for every hour of attendance at the fol-
lowing types of programs if a copy of the
workshop agenda or course curriculum is
submitted to the Bureau:

(a) drug or alcohol workshops; 
(b) counseling or treatment work-

shops; or 
(c) education courses or work-

shops.
C. Approval/disapproval

of application for certificate renewal.
(1) The Bureau will renew the

certificate of a driving safety instructor for a

phone number of three (3) character and
employment references who are not family
members; and

(5) the applicant's resume or cur-
riculum vitae.  

(6) transcripts from any post sec-
ondary educational or training institutions
the applicant has attended. 

D. Completeness check.
When the Bureau receives an application
for certification as a driving safety instruc-
tor, the Bureau shall check the application
for completeness.  

(1) If the application is incom-
plete, the Bureau shall contact the applicant
for additional information.

(2) If the application is complete,
the Bureau shall review the application.  

E. Standards for
issuance of driving safety instructor cer-
tificate. In reviewing applications for driv-
ing safety instructors, the Bureau shall con-
sider whether:

(1) the information provided is
accurate and valid;

(2) the character and employment
references provided by the applicant report
that the applicant is fit to be a driving safe-
ty instructor;

(3) the applicant is at least twen-
ty-one (21) years of age;

(4) the applicant has a high school
diploma or equivalent;

(5) the applicant holds a valid dri-
ver’s license;

(6) the applicant has not been
convicted of a crime involving moral turpi-
tude; and

(7) the applicant has a clean driv-
ing record.  

F. Approval for training.  
(1) If the Bureau determines that

the applicant meets the standards in subsec-
tion E of this section, the Bureau shall grant
approval to proceed with instructor training.
An applicant must complete a Bureau spon-
sored or approved Instructor Training
Course designed to teach instructional
strategies, classroom management, or
acquisition of teaching competencies.

(2) If the Bureau determines that
the applicant does not meet the standards in
subsection E of this section, the Bureau
shall issue a letter stating the reasons it is
not granting approval to proceed with
instructor training.  

G. Final review.
(1) If the Bureau determines that

an applicant has successfully completed the
instructor training course and is otherwise
fit, the Bureau will issue a certificate upon
payment of the $50.00 instructor certifica-
tion fee.  

(2) If the Bureau determines that
an applicant has not successfully completed

period of one year if the driving safety
instructor:

(a) pays the $50.00 annual certifi-
cation fee; 

(b) meets the standards specified
in subsection E of 18.20.8.16 NMAC; 

(c) has received an overall rating
of satisfactory or better in the periodic eval-
uations conducted by the Bureau or its
designee in the preceding year; and  

(d) has completed eight (8) credit
hours of continuing education in the year
preceding the application  for renewal.  

(2) The Bureau shall not renew
the license of any driving safety instructor
who: 

(a) fails to complete eight (8)
hours of continuing education in the year
preceding the application for renewal; or

(b) fails to meet the standards
specified in subsection E of 18.20.8.16
NMAC.  
[18.20.8.17 NMAC - N, 1-1-03]

18.20.8.18 SUSPENSION OR
REVOCATION OF A LICENSE OR
CERTIFICATE:

A. Grounds. The Bureau
may suspend or revoke the license or cer-
tificate of a licensee or driving safety
instructor:

(1) who makes a false statement
on an application;

(2) who fails to follow the
approved curriculum;

(3) who poses an immediate dan-
ger to the physical or mental safety or health
of a student;

(4) who is convicted of any alco-
hol or drug-related driving offense;

(5) who has refused to submit to
or failed chemical tests pursuant to the
Implied Consent Act;

(6) whose New Mexico driver’s
license is suspended or revoked;

(7) who fails to notify the Bureau
in writing within ten days that his/her dri-
ver's license has been suspended or revoked
as a result of a DWI conviction or refusal to
submit to or failure of chemical tests pur-
suant to the Implied Consent Act, or that
he/she been convicted in any jurisdiction of
an alcohol or drug-related driving offense or
an offense involving moral turpitude;

(8) whose conduct in the perform-
ance of official duties is unethical, includ-
ing but not limited to, verbal abuse, intimi-
dation, or sexual harassment of students;

(9) who fails to comply with any
requirement of this rule or any lawful order
of the Bureau;

(10) who becomes employed or
remains employed by a driving safety
school whose license has been revoked pur-
suant to this rule; 
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driving safety school or the certificate of a
driving safety instructor if the Bureau finds
that the licensee or driving safety instructor
poses an immediate danger to the physical
or mental safety or health of a student.  

B. Notice of immediate
suspension. The Bureau shall commence
proceedings to immediately suspend a
license or certificate by issuing a written
notice of immediate suspension to the
licensee or driving safety instructor, which
shall contain at least the following:

(1) the name and last known
address of the licensee or driving safety
instructor whose license or certificate the
bureau is immediately suspending.

(2) a statement that the Bureau is
immediately suspending the driving safety
school's license or driving safety instruc-
tor’s certificate for a period of thirty (30)
days and the effective date of the immediate
suspension.

(3) a general description of the
facts alleging that the licensee or driving
safety instructor poses an immediate danger
to the physical or mental safety or health of
a student that warrants immediate suspen-
sion.  The description shall be in sufficient
detail to apprise a person of ordinary intelli-
gence of the nature of the violation.

(4) statement that the licensee or
driving safety instructor has ten (10) days
from the date of receipt of the notice of
immediate suspension to request a hearing.
The licensee or driving safety instructor
may request a hearing by mailing, certified
and return receipt requested, or hand-deliv-
ering a letter to the Bureau.  

(5) the street and post office
addresses of the Bureau where requests for
a hearing may be made.

C. Hearing. The Bureau
shall grant a timely request for a hearing.  

(1) The State Highway and
Transportation Department shall appoint a
hearing examiner.

(2) The hearing shall be held as
soon as possible, but not later than thirty
(30) days from the effective date of the
immediate suspension.  

(3) The immediate suspension
will remain in effect until the conclusion of
the hearing.  

(4) The hearing may be held tele-
phonically if both parties agree.

D. Hearing purpose. The
hearing is for the sole purpose of determin-
ing if the Bureau has reasonable grounds to
believe that the licensee or driving safety
instructor poses an immediate danger to the
physical or mental safety or health of a stu-
dent.

(1) If the hearing examiner finds
that no immediate danger exists, the Bureau
will withdraw the immediate suspension but

(11) who employs or continues to
employ a driving safety instructor whose
certificate has been revoked pursuant to this
rule; or  

(12) who fails to comply with any
valid child support order or agreement pur-
suant to the Parental Responsibility Act,
NMSA 1978, Sections 40-5A-1 et seq. or
any rule implementing that Act.

B. Procedure. The
Bureau shall use the procedures prescribed
in the Uniform Licensing Act, NMSA 1978,
Sections 61-1-1 et seq., in all suspension
and revocations proceedings held pursuant
to this rule.   

C. Consequences of sus-
pension or revocation.
A driving safety school shall not offer or
conduct any driving safety courses if its
license is suspended or revoked.  
A driving safety instructor shall not conduct
any driving safety courses if his or her cer-
tificate is suspended or revoked.  

D. Notice of suspension
or revocation.

(1) The Bureau shall immediately
notify by certified mail, return receipt
requested, each driving safety instructor
employed by a driving safety school whose
license has been suspended or revoked that
the driving safety school's license has been
suspended or revoked and that the driving
safety instructor may not conduct any driv-
ing safety courses for that driving safety
school unless and until the license is rein-
stated by the Bureau.  

(2) The Bureau shall immediately
notify by certified mail, return receipt
requested, each driving safety school that
employs a driving safety instructor whose
certificate is suspended or revoked that the
driving safety instructor's certificate has
been suspended or revoked and that the
driving safety school may not employ that
driving safety instructor unless and until the
certificate is reinstated by the Bureau.  

(3) The Bureau will notify all
Motor Vehicle Division field offices that the
driving safety school's license or the driving
safety instructor's certificate has been
revoked or suspended.  

(4) The Bureau will notify all
state, metropolitan, magistrate, and munici-
pal courts that the driving safety school's
license has been revoked or suspended and
that the driving safety school is no longer an
approved school.  
[18.20.8.18 NMAC - Rp, 18 NMAC
20.8.17, 20.8.18, and 20.8.22, 1-1-03]

18.20.8.19 IMMEDIATE SUS-
PENSION OF A LICENSE OR CER-
TIFICATE:

A. Grounds. The Bureau
may immediately suspend the license of a

may initiate revocation proceedings pur-
suant to 18.20.8.18 NMAC. 

(2) If the hearing examiner finds
that an immediate danger exists, the Bureau
shall initiate revocation proceedings pur-
suant to 18.20.8.18 NMAC within ten (10)
days of the end of the hearing.  The imme-
diate suspension will remain in effect until
the conclusion of the revocation procedure.  

E. Grounds for with-
drawal of immediate suspension.

(1) The Bureau shall withdraw an
immediate suspension if:

(a) a hearing is timely requested
and the Bureau has not held the hearing
within thirty (30) days of the effective date
of the immediate suspension, unless the
licensee or instructor requests a later hear-
ing date and agrees in writing that the
immediate suspension will remain in effect
until the conclusion of the later hearing; 

(b) the hearing examiner finds
that an immediate danger does exist but the
Bureau does not initiate revocation pro-
ceedings pursuant to 18.20.8.18 NMAC
within ten (10) days of the ruling; or

(c) the licensee or driving safety
instructor does not request a hearing and the
Bureau does not initiate revocation pro-
ceedings pursuant to 18.20.8.18 NMAC
within thirty (30) days of the effective date
of the immediate suspension.  

(2) The Bureau may, in its discre-
tion, withdraw an immediate suspension for
any reason but shall document its decision
in writing.  
[18.20.8.19 NMAC - Rp, 18 NMAC
20.8.19, 20.8.20, and 20.8.21, 1-1-03]

18.20.8.20 EXEMPTION OR
VARIANCE:

A. Any school may peti-
tion for an exemption or variance from any
of the requirements of this rule.  Such peti-
tion shall:

(1) identify the section of this rule
for which the exemption or variance is
requested;

(2) describe the situation which
necessitates the exemption or variance;

(3) describe the effect of comply-
ing with this rule on the school and its cus-
tomers, and on its competitors and their cus-
tomers, if the exemption or variance is not
granted;

(4) state how the exemption or
variance will achieve the purposes of this
rule and the Driving School Licensing Act;
and

(5) state why the proposed alter-
native is in the public interest and is better
than the requirement in the rule.  

B. Such petition may
include a motion that the Bureau stay the
affected portion of this rule for the transac-
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AND TRANSPORTATION

DEPARTMENT

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 20 TRAFFIC SAFETY
PART 11 IGNITION INTER-
LOCK DEVICES

18.20.11.1 ISSUING AGENCY:
New Mexico State Highway and
Transportation Department.
[18.20.11.1 NMAC - Rp, 18 NMAC
20.11.1, 1-1-03]

18.20.11.2 SCOPE: This rule
applies to the usage of ignition interlock
devices in New Mexico pursuant to NMSA
1978 Sections 66-5-35 and 66-8-102 and to
all manufacturers, service center operators,
and installers of such ignition interlock
devices.  
[18.20.11.2 NMAC - Rp, 18 NMAC
20.11.2, 1-1-03]

18.20.11.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 66-
5-35 and 66-8-102.  
[18.20.11.3 NMAC - Rp, 18 NMAC
20.11.3, 1-1-03]

18.20.11.4 D U R A T I O N :
Permanent.  
[18.20.11.4 NMAC - Rp, 18 NMAC
20.11.4, 1-1-03]

18.20.11.5 EFFECTIVE DATE:
January 1, 2003, unless a later date is cited
at the end of a section. 
[18.20.11.5 NMAC - Rp, 18 NMAC
20.11.5, 1-1-03]

18.20.11.6 OBJECTIVE: The
purpose of this rule is to implement the igni-
tion interlock program mandated by NMSA
1978 Sections 66-5-35 and 66-8-102.  
[18.20.11.6 NMAC - Rp, 18 NMAC
20.11.6, 1-1-03]

18.20.11.7 DEFINITIONS: As
used in this rule:

A. alveolar breath means
an air sample which is the last portion of a
prolonged, uninterrupted exhalation and
which gives a quantitative measurement of
the alcohol concentration in the breath from
which the breath alcohol concentration can
be determined.  A minimum volume of 1200
milliliters is required to represent alveolar
breath.  (“Alveolar” refers to the alveoli, the
smallest air passages in the lungs, which are
surrounded by capillary blood vessels
through which an interchange of gases
occurs during respiration.)  

B. appropriate authori-
ties means the sentencing court, an assigned
probation officer, the Bureau or its
designee, the Motor Vehicle Division of the
Taxation and Revenue Department, and/or
the New Mexico Department of Finance
and Administration.  

C. bogus breath sample
means any gas sample other than an unal-
tered, undiluted, and unfiltered alveolar
breath sample from a driver.

D. breath alcohol con-
centration (BAC) means the amount of
alcohol in a person’s breath, determined by
chemical analysis and measured in grams of
alcohol per 210 liters of breath.  

E. Bureau means the
Traffic Safety Bureau of the New Mexico
State Highway and Transportation
Department.

F. calibrate means to test
and adjust an ignition interlock device so
that it accurately measures breath alcohol
concentration.  

G. circumventing means
an overt, conscious attempt to use a bogus
or filtered breath sample or an electronic
bypass mechanism to start a vehicle, or to
push start or hot wire a vehicle, without tak-
ing and passing an initial breath test.

H. certificate means a
document issued by the Bureau authorizing

a person to install and remove ignition inter-
lock devices and, where applicable, to train
installers.  

I. clean driving record
means a person has no more than six (6)
points on his/her driver’s license, and has
not within the last three (3) years had
his/her driver's license suspended or
revoked as a result of a DWI conviction or
refusal to submit to or failure of chemical
tests pursuant to the Implied Consent Act,
or been convicted in any jurisdiction of an
alcohol or drug-related driving offense.  

J. driver means a person
who operates a vehicle in which an ignition
interlock device has been installed pursuant
to NMSA 1978 Section 66-5-35 or 66-8-
102.   

K. filtered breath sample
means a breath sample which has been fil-
tered through a substance such as, but not
limited to, silica gel, drierite, cat litter, ciga-
rette filters, water filters, or cotton, in an
attempt to remove alcohol from the sample

L. ignition interlock
device or device means an electronic breath
alcohol analyzer with microcomputer logic
and an internal memory connected to the
ignition and other control systems of a vehi-
cle that measures breath alcohol concentra-
tion and prevents a driver from starting the
vehicle if the driver's BAC exceeds a speci-
fied limit.  

M. independent laborato-
ry means a testing laboratory or analytical
chemist not affiliated with a manufacturer
of ignition interlock devices that is qualified
to test ignition interlock devices or refer-
ence samples and is approved by the
Bureau. 

N. initial breath test
means a breath test required to start a vehi-
cle to ensure that the driver's BAC is below
the maximum allowable level before a driv-
er can start a vehicle.  

O. installer means a per-
son certified by the Bureau to install and
remove ignition interlock devices in New
Mexico.  

P. instructor-installer
means an installer who has successfully
completed the manufacturer's installation
instructor training program, as verified by
the manufacturer.  

Q. license means the docu-
ment issued by the Bureau authorizing a
person to operate a service center.

R. limited history driving
record means a driving record from the
Motor Vehicle Division of the Taxation and
Revenue Department that includes driver's
license revocations pursuant to the Implied
Consent Act.

S. manufacturer means a
person who produces or assembles ignition
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tion specified in the motion.  
C. Petitions for an exemp-

tion or a variance and motions for a stay
must be supported by an affidavit signed by
the licensee or other person with authority
to bind the licensee.  

D. The Bureau may, at its
discretion, require an informal conference
or formal evidentiary hearing prior to mak-
ing its determination.  
[18.20.8.20 NMAC - N, 1-1-03]

HISTORY OF 18.20.8 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center and Archives as SHTD Rule
93-2, Minimum Standards for Regulating
Driver Improvements/Defensive Driving
Schools, on 9-3-93.  

Repealed material.
18 NMAC 20.8, Driver
Improvement/Defensive Driving Schools,
filed 6-16-98 repealed 1-1-03.

Other history.
18 NMAC 20.8, Driver
Improvement/Defensive Driving Schools,
filed 6-16-98.
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interlock devices.
T. random retest means a

breath test required within randomly vari-
able intervals while a driver is driving a
vehicle to ensure that the driver's BAC
remains below the maximum allowable
level.  

U. reference sample
means either a dry gas sample or a wet bath
solution containing a known concentration
of alcohol at a known temperature that is
used to calibrate an ignition interlock
device.  

V. revocation means the
permanent withdrawal of the Bureau's
approval of a device, license of a service
center, or certificate of an installer for
cause.  

W. sentenced driver
means a person required by law to have an
ignition interlock device installed in all
vehicles the person operates.  

X. service means to cali-
brate, maintain, download data from, and
inspect ignition interlock devices for evi-
dence of tampering or circumventing, and
to report information to the appropriate
authorities. 

Y. service center means
the physical location in New Mexico where
ignition interlock devices are installed,
serviced, and removed, and includes mobile
service units.  

Z. service center opera-
tor or licensee means a person approved by
a manufacturer and licensed by the Bureau
to operate a service center and service igni-
tion interlock devices in New Mexico.  

AA. service technician
means an employee of a service center oper-
ator who is trained by a manufacturer or
service center operator to service ignition
interlock devices.  

BB. suspension means the
withdrawal of the Bureau's approval of a
device, license of a service center, or certifi-
cate of an installer for cause for a specified
period of time.  

CC. tampering means an
overt, conscious attempt to physically alter
or disable an ignition interlock device, or
disconnect it from its power source, or
remove, alter or deface physical anti-tam-
pering measures, so a driver can start the
vehicle without taking and passing an initial
breath test. 
[18.20.11.7 NMAC - Rp, 18 NMAC
20.11.7, 1-1-03]

18.20.11.8 APPLICATION FOR
APPROVAL OF IGNITION INTER-
LOCK DEVICES:

A. Approval required.
No person shall provide ignition interlock
devices for installation without first having
obtained approval of the device from the

Bureau in accordance with the requirements
of this rule.  

B. Contents of applica-
tion. A manufacturer seeking approval of
an ignition interlock device shall submit an
application to the Bureau.  A person may
obtain an application by contacting the
Bureau or accessing the Bureau's website at
http://www.nmshtd.state.nm.us.  The appli-
cation shall include:  

(1) the manufacturer's name,
address, telephone number, fax number and
e-mail address.

(2) the name and telephone num-
ber of a contact person.

(3) the name and number of the
model or class of the device for which
approval is sought.

(4) a list of other states in which
the same device has been approved for use,
and the name, address and telephone num-
ber of the authorizing agency in each state.

(5) a precise set of specifications
describing the features of the device.  

(6) detailed operating instructions
for each device.

(7) a detailed description of the
reference sample to be used for calibrating
the device.

(8) the name and address of any
independent laboratory that has tested the
device or reference sample for which
approval is sought.

(9) the territory in which the man-
ufacturer proposes to operate.  A manufac-
turer shall choose one or more of the fol-
lowing options:  

(a) New Mexico State Highway
District 1;

(b) New Mexico State Highway
District 2;

(c) New Mexico State Highway
District 4;

(d) New Mexico State Highway
District 6;

(e) New Mexico State Highway
Districts 3 and 4;

(f) New Mexico State Highway
Districts 5 and 6;  

(g) Statewide.
(10) the number, location, and

type (fixed-site or mobile unit) of service
centers the manufacturer proposes to estab-
lish in New Mexico, the nature of the rela-
tionship between the manufacturer and the
service center operator (i.e., employee or
independent contractor), and a plan for pro-
viding service within one hundred (100)
miles or two (2) hours, whichever is less, of
any sentenced driver's residence or place of
business.  

(11) a notarized statement or affi-
davit from an independent laboratory stat-
ing the name, address and phone number of
the independent laboratory and the name of

the person who tested:  
(a) the device, certifying that each

model or class of ignition interlock device
for which the manufacturer seeks approval
from the Bureau was tested in accordance
with the Testing Specifications for Ignition
Interlock Devices adopted by the Bureau
and meets or exceeds the requirements of
this rule.  The manufacturer shall pay all
costs of such testing.  

(b) the reference sample, certify-
ing that the reference sample to be used by
the manufacturer's service center operators
to calibrate the device is satisfactory for that
purpose.

C. Completeness check.
When the Bureau receives an application
for approval of a device, the Bureau shall
check the application for completeness.  

(1) If the application is incom-
plete, the Bureau shall contact the applicant
for additional information.

(2) If the application is complete,
the Bureau shall review the application.  

D. Approval and qualify-
ing provisions. The Bureau shall notify the
manufacturer in writing of its approval or
disapproval of the device for use in New
Mexico.  The Bureau may deny approval of
a device if the device or the manufacturer
fails to meet the requirements of this rule.
Within thirty (30) days of receipt of a notice
of approval, a manufacturer shall submit to
the Bureau:

(1) proof of product liability
insurance from an insurance company
licensed to do business in New Mexico cov-
ering defects in product design, materials,
and manufacturing of ignition interlock
devices, with minimum liability limits of
one million dollars ($1,000,000) per occur-
rence and three million dollars ($3,000,000)
in the aggregate.  The proof of insurance
shall include a statement from the insurance
company that it will notify the Bureau thir-
ty (30) days before canceling the insurance.

(2) a surety bond for the benefit of
the state of New Mexico in the amount of
ten thousand dollars ($10,000) issued by a
surety company licensed  to do business in
New Mexico to ensure replacement of the
manufacturer's ignition interlock devices
pursuant to paragraph 3 of subsection N of
18.20.11.9 NMAC or subsection D of
18.20.11.24 NMAC.  

(3) a signed statement that the
manufacturer shall indemnify and hold
harmless the state of New Mexico, the
Bureau and its officers, employees and
agents from all claims, demands and actions
resulting from damage, death, or injury to
persons or property which may arise, direct-
ly or indirectly, out of any act or omission
by the manufacturer relating to the installa-
tion, service, repair, use or removal of an
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ignition interlock device. 
(4) a signed statement that the

manufacturer shall comply with all require-
ments of this rule.  

(5) a signed statement that each of
the manufacturer's service center operators
is a representative of the manufacturer for
the purpose of accepting service of process
and that service of process on one of the
manufacturer's service center operators
shall constitute service of process on the
manufacturer.  
[18.20.11.8 NMAC - Rp, 18 NMAC
20.11.8, 1-1-03]

18.20.11.9 RESPONSIBILITIES
OF MANUFACTURERS: A manufactur-
er shall:

A. develop written instruc-
tions for the installation, servicing, and
removal of ignition interlock devices
approved for use in New Mexico and supply
those instructions to all service centers
authorized by the manufacturer and licensed
by the Bureau to install ignition interlock
devices in New Mexico.  

B. develop a user refer-
ence and problem-solving guide in English
and Spanish which shall: 

(1) include information on the
location of service centers, servicing proce-
dures, emergency procedures and a strong
warning that the device detects non-compli-
ance, circumvention, and tampering;

(2) provide written instructions
on how to clean and care for the ignition
interlock device;

(3) describe the type of vehicle
malfunctions or repairs that might affect the
ignition interlock device and inform a driv-
er what to do when such repairs are neces-
sary; and 

(4) advise the driver that he or she
may contact the Bureau at 1-800-541-7952
if he or she has a complaint about the device
or the service the driver receives from the
service center operator.  

C. train each service cen-
ter operator that uses its ignition interlock
devices to service the device and certify to
the Bureau in writing that the service center
operator has been trained.  

D. train at least one
installer at each service center to install and
remove ignition interlock devices and certi-
fy to the Bureau in writing that an installer
has been trained.

E. notify the Bureau in
writing within thirty (30) days after the
manufacturer receives notice that a device
approved for use in New Mexico is or ever
has been suspended, revoked or denied in
another state, whether such action occurred
before or after approval in New Mexico and
whether or not such action is or has been

appealed in the other state.
F. employ or contract with

only those persons whom the Bureau has
licensed as service center operators or certi-
fied as installers, except for administrative
staff.  

G. disseminate informa-
tion about its ignition interlock device to the
public.  A manufacturer of an approved
device may state that its device has been
"approved by the Traffic Safety Bureau for
use in New Mexico" in its advertising or
promotional materials.  

H. not make any modifica-
tion in design or operational concept of a
device to be used in New Mexico that mate-
rially affects the way the device measures
alcohol or records data without the prior
written approval of the Bureau.  The Bureau
may require a manufacturer to reapply for
approval of a device the manufacturer
intends to significantly modify.
Modification does not include repair or
replacement of parts to maintain the device
in working order or software changes that
do not modify the functionality of the
device.

I. affix a label to each
device warning against tampering, circum-
vention, or misuse of the device.  

J. provide expert or other
required testimony in any civil or criminal
proceedings regarding the manufacture and
functioning of its device, or the interpreta-
tion of recorded data.  

K. reimburse the Bureau
for any costs incurred if a manufacturer
requests the Bureau to provide testimony in
any civil or criminal procedures involving
the approval or use of an ignition interlock
device in New Mexico.  

L. ensure that disposable
mouthpieces with saliva traps are always
available to service center operators.  

M. ensure that reference
samples to be used in calibrating devices are
always available to service center operators.  

N. be responsible for pro-
viding uninterrupted service of its installed
devices if one of its service centers moves
more than ten (10) miles from its location or
goes out of business.  A manufacturer shall
notify the Bureau within ten (10) business
days if one of its service centers is moving
or going out of business and shall indicate
whether or not it will replace the service
center.  

(1) If the manufacturer replaces
the service center, the manufacturer shall
make all reasonable efforts to obtain driver
records and data from the original service
center and provide them to the new service
center.  

(2) If the manufacturer does not
replace the service center, the manufacturer

shall make all reasonable efforts to obtain
driver records and data from the original
service center, maintain them at its main
business office, and provide them to the
appropriate authorities as required by this
rule.

(3) A manufacturer shall be
responsible for removing its devices and
shall bear the cost of having them replaced
with approved devices from another manu-
facturer if: 

(a) the manufacturer can no
longer provide service within one hundred
(100) miles or two (2) hours, whichever is
less, of the sentenced driver's residence or
place of business; and 

(b) the other manufacturer has a
service center no more than one hundred
(100) miles or two (2) hours, whichever is
less, from the driver's residence or place of
business than the original service center.

(4) A manufacturer shall notify all
drivers of the change of service center or
replacement of the device as soon as possi-
ble but no later than thirty (30) days before
the change or replacement will occur.

(5) If a manufacturer cannot com-
ply with paragraph (3) of this subsection,
the manufacturer shall notify all drivers and
the appropriate authorities that service will
be terminated within sixty (60) days and
shall remove the devices at no cost to the
drivers.
[18.20.11.9 NMAC - N, 1-1-03]

18.20.11.10 P E R F O R M A N C E
STANDARDS FOR IGNITION INTER-
LOCK DEVICES: All ignition interlock
devices must be based on alcohol-specific
electro-chemical fuel cell sensor technology
and must meet the National Highway
Traffic Safety Administration specifications
published in Federal Register Volume 57,
Number 67, pages 11772-11787, dated
Tuesday, April 7, 1992 and the requirements
of this rule.  An ignition interlock device
shall:

A. detect a BAC of 0.025
grams of alcohol per 210 liters of breath,
with an accuracy of plus or minus 0.005
grams of alcohol per 210 liters of breath.  

B. prevent the vehicle
from starting ninety-five (95) percent of the
time when it detects a BAC above 0.025
grams of alcohol per 210 liters of breath.  

C. assure that the breath
sample collected is essentially alveolar.  

D. detect attempts to tamp-
er with or circumvent the device.  

E. not have any form of
bypass device that would permit a driver to
start a vehicle without taking an initial
breath test.

F. be usable by a person of
average intelligence with minimum incon-
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venience;
G. operate at all tempera-

tures between -10° Fahrenheit and 110°
Fahrenheit. 

H. operate at all altitudes
between 2500 feet and 13,000 feet.  

I. not be significantly
affected by humidity, dust, electromagnetic
interference, or normal automobile vibra-
tion.  The device shall meet the require-
ments of subsections A and B of this section
when subjected to simple harmonic motion
(vibrations) having an amplitude of:

(1) 0.38mm (0.015 inches)
applied initially at a frequency of 10 Hz and
increased at a uniform rate to 30 Hz in 2 1/2
minutes, then decreased at a uniform rate to
10 Hz in 2 1/2 minutes; and 

(2) 0.19mm (0.0075 inches)
applied initially at a frequency of 30 Hz and
increased at a uniform rate to 60 Hz in 2 1/2
minutes, then decreased at a uniform rate to
30 Hz in 2 1/2 minutes.

J. not be affected by nor-
mal fluctuations of power source voltage
resulting from operation of the vehicle and
other electronic devices installed in the
vehicle.

K. allow the vehicle to be
restarted without requiring an additional
breath test for three (3) minutes after the
ignition has been turned off or the vehicle
has stalled, except when the driver has
failed to take a random retest.

L. display device respons-
es or label the light-up buttons on the
device, as applicable, in English or Spanish
as requested by the sentenced driver.

M. provide audible and
visual warning signals, and written, spoken,
or visual instructions in English or Spanish
when an initial breath test or random retest
is required;

N. not indicate a breath
test failure when testing an alcohol-free
sample or a sample containing endogenous-
ly produced substances capable of being
present in the breath.  

O. automatically cleanse
or remove from the device a previous breath
sample or other contaminant containing
alcohol before allowing a subsequent breath
test to be taken.  

P. retain data for a mini-
mum of three thousand (3,000) driving
events or a period of sixty-five (65) days
before requiring servicing.  

Q. retain its electronic
tamper detection capabilities when the
device is disconnected from the vehicle's
power supply, or record that the device was
disconnected.  

R. provide a service visit
reminder if the device's internal memory
reaches ninety percent (90%) of capacity.

S. not report false passes
of a breath test more than five (5) percent of
the time

T. not report false failures
of a breath test more than five (5) percent of
the time.  

U. issue an audible or
visual warning that the vehicle needs to be
serviced within five (5) days:

(1) whenever the driver is sched-
uled for a service visit;

(2) the driver has failed an initial
breath test six (6) times within a period of
three (3) hours;

(3) the driver has failed initial
breath tests or random retests ten (10) times
within a period of thirty (30) days;

(4) the device detects evidence of
circumventing or tampering.

V. not permit the vehicle
to be started if the sentenced driver fails to
appear for a service visit within the five (5)
day warning period.  The vehicle shall not
be operable until aservice center operator or
service technician has serviced the device.

W. be calibrated at a cali-
bration set point of 0.05 grams of alcohol
per 210 liters of breath using the known
concentration of an approved reference
sample, and remain stable in the field for at
least sixty-five (65) days.  

X. not impede the safe
operation of the vehicle.  
[18.20.11.10 NMAC - Rp, 18 NMAC
20.11.8, 1-1-03]

18.20.11.11 STANDARDS FOR
DETECTING BREATH ALCOHOL
CONCENTRATION:

A. Initial breath test. An
ignition interlock device shall:

(1) indicate by audible or visual
means when a sufficient sample of breath
has been collected.

(2) indicate the results of the
breath test by the use of pass/fail signals and
not by displaying a numerical BAC level.

(3) prevent a driver from starting
a vehicle when:

(a) it detects a BAC of 0.025 or
more grams of alcohol per 210 liters of
breath.

(b) a driver fails to appear for a
scheduled or violation service visit within
the five day warning period.

(4) require a driver to wait five (5)
minutes before attempting to start the vehi-
cle a second or third time if the driver's
BAC on the initial breath test exceeded
0.025 grams per 210 liters of breath.  

(5) require a driver to wait thirty
(30) minutes before attempting to start the
vehicle a fourth or subsequent time if the
driver's BAC on the second breath test
exceeded 0.025 grams per 210 liters of

breath.
(6) allow a driver to start the

vehicle for three (3) minutes after success-
ful completion of an initial breath test.  

B. Random retests. An
ignition interlock device shall require ran-
dom retests.  

(1) The device shall require the
driver to take a random retest within a ran-
domly variable interval ranging from three
(3) to ten (10) minutes after a driver has
passed an initial breath test and started the
vehicle.  

(2) The device shall use an audi-
ble or visual warning to alert the driver that
a random retest is required and the driver
will have five (5) minutes to take the ran-
dom retest.  

(3) If a driver fails to take a ran-
dom retest within five (5) minutes of the
warning, or the device detects a BAC of
0.025 or more grams of alcohol per 210
liters of breath, the horn shall sound repeat-
edly until the vehicle is turned off.  The
device shall not allow the driver to: 

(a) restart the vehicle within three
(3) minutes after the ignition has been
turned off without taking an initial breath
test; or 

(b) take an initial breath test for
five (5) minutes after the vehicle is turned
off.  

(4) For the duration of travel, the
device shall require additional random
retests at random intervals ranging from
thirty (30) to sixty (60) minutes after the
previous test.  

(5) If the vehicle is intentionally
turned off or accidentally stalls after or dur-
ing the warning of an impending random
retest, but before the driver takes the ran-
dom retest, the driver shall not be able to
start the vehicle without taking an initial
breath test.  
[18.20.11.11 NMAC - Rp, 18 NMAC
20.11.8 and 20.11.9, 1-1-03]

18.20.11.12 DATA RECORDING
REQUIREMENTS FOR IGNITION
INTERLOCK DEVICES:

A. An ignition interlock
device shall record the following driving
events:

(1) all attempts to circumvent the
device; 

(2) all attempts to tamper with the
device;

(3) all attempt to start the vehicle
without first taking an initial breath test;

(4) all attempts to continue driv-
ing the vehicle without taking a random
retest;

(5) the date, time, BAC of the
driver, and success or failure of each
attempt to start the vehicle;



New Mexico Register / Volume XIII, Number 24 / December 30, 20021010

(6) the date, time, BAC of the
driver, and success or failure of each ran-
dom retest;

(7) the total number of events
recorded by the data recorder since the last
service visit; and

(8) the number of vehicle starts.  
B. An ignition interlock

device data recorder shall be incorporated
into a module that cannot be detached and
shall have a backup system to protect the
security of all recorded data in the event the
power supply to the device is interrupted or
the sample head is disengaged or discon-
nected.  
[18.20.11.12 NMAC - Rp, 18 NMAC
20.11.8, 1-1-03]

18.20.11.13 LICENSING OF
SERVICE CENTERS:

A. License required. No
person may operate a service center without
first having obtained a license from the
Bureau in accordance with the requirements
of this rule.  

B. Application required.
A person wishing to obtain a license to
operate a service center must file an appli-
cation with the Bureau.  A person may
obtain an application by contacting the
Bureau or accessing the Bureau's website at
http://www.nmshtd.state.nm.us.  The appli-
cation shall include:  

(1) the applicant's name, address,
telephone number, fax number and e-mail
address.

(2) the name, address, and tele-
phone of three (3) character and employ-
ment references who are not family mem-
bers.

(3) a copy of the applicant’s limit-
ed history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau. 

(4) a state police background
check on the applicant dated no earlier than
sixty (60) days before the date the applica-
tion is filed with the Bureau, or verification
that the applicant submitted a request for a
state police background check to the
Department of Public Safety at least sixty
(60) days before the date the application is
filed with the Bureau.  

(5) the applicant's resume or cur-
riculum vitae. 

(6) a copy of the standard agree-
ment between the service center and sen-
tenced drivers regarding the device.  The
agreement may require the sentenced driver
to notify the service center operator if:

(a) the vehicle in which the
device is installed is sold, stolen, repos-
sessed, damaged beyond repair, permanent-
ly  moved out of the service center opera-

tor's territory, or impounded and not to be
returned; or

(b) the sentenced driver becomes
disabled or dies.

(7) a copy of the agreement
between the manufacturer and the service
center.  

(8) a fee schedule setting forth the
cost a sentenced driver will pay for:

(a) installation of the device;
(b) monthly leasing of the device;
(c) a thirty (30) or sixty (60) day

scheduled service visit;
(d) a violation service visit; and
(e) removal of the device.  
C. Completeness. When

the Bureau receives an application for a
service center license, the Bureau shall
check the application for completeness.  

(1) If the application is incom-
plete, the Bureau shall contact the applicant
for additional information.

(2) If the application is complete,
the Bureau shall review the application.  

D. Standards for
issuance of service center license. In
reviewing applications for service center
licenses, the Bureau shall consider whether:

(1) the information provided by
the applicant is accurate and valid;

(2) the character and employment
references provided by the applicant report
favorably on the applicant's character or
employment experience;

(3) the applicant is at least eight-
een (18) years of age;

(4) the applicant has not been
sanctioned in any jurisdiction for circum-
venting or tampering with an ignition inter-
lock device.

E. Issuance of license. If
the Bureau determines that the applicant
meets the standards in subsection D of this
section, the Bureau will notify the applicant
in writing that the Bureau has approved the
application.  The Bureau shall issue a
license if, within thirty (30) days of
approval, the applicant submits to the
Bureau:

(1) the physical location of and
type (fixed site or mobile unit) of service
center the applicant will operate; 

(2) the name of the manufacturer
and the model or class of ignition interlock
device to be installed;

(3) the name and address of the
manufacturer, and the type (dry gas or wet
bath) of reference sample to be used to cal-
ibrate the device.  

(4) proof of garagemen’s public
liability insurance from an insurance com-
pany licensed to do business in New
Mexico covering injury, death or property
damage resulting from the installation, serv-
icing, or removal of ignition interlock

devices in an aggregate amount of not less
than one million dollars ($1,000,000).  The
proof of insurance shall include a statement
from the insurance company that it will
notify the Bureau thirty (30) days before
canceling the insurance.

(5) a signed statement that the
applicant shall indemnify and hold harmless
the state of New Mexico, the Bureau and its
officers, employees and agents from all
claims, demands and actions resulting from
damage, death, or injury to persons or prop-
erty which may arise, directly or indirectly,
out of any act or omission by the service
center operator or installer relating to the
installation, servicing, or removal of an
ignition interlock device. 

(6) a signed statement that the
applicant shall comply with all require-
ments of this rule.  

F. Denial of license. If
the Bureau determines that the applicant
does not meet the standards in subsection D
of this section, the Bureau shall issue a let-
ter stating the reasons for denial of the
license.  A person may reapply for a license
at any time.  

G. Term. A service center
license shall be valid until:

(1) the service center ceases oper-
ations;

(2) the manufacturer terminates
its agreement with the service center;

(3) the Bureau suspends or
revokes the license for cause as provided in
this rule; or

(4) the Bureau requires license
renewal for any reason.    

H. Restriction on sale of
license. A service center license may not be
sold or transferred.  
[18.20.11.13 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]

18.20.11.14 RESPONSIBILITIES
OF SERVICE CENTER OPERATORS:
A service center operator shall:

A. provide the tools, test
equipment, and manuals needed for
installing, inspecting, downloading, cali-
brating, repairing, maintaining, servicing
and removing ignition interlock devices.  

B. ensure that all devices
are installed and removed in a workmanlike
manner in accordance with accepted trade
practices by properly trained and certified
installers.  

C. ensure that all devices
are serviced in a workmanlike manner in
accordance with accepted trade practices by
a properly trained and certified service cen-
ter operator or service technician.  

D. maintain sufficient staff
to ensure an acceptable level of service; the
service center must be staffed with at least
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one certified installer during all posted
hours of operation. 

E. report to the Bureau in
writing within ten (10) business days any
changes in location, fee schedule, or other
matters that may affect the service center
operator's ability to comply with the
requirements of this rule .  

F. provide expert or other
required testimony in any civil or criminal
proceedings regarding the installation, serv-
icing, and removal of devices or the inter-
pretation of recorded data.  

G. reimburse the Bureau
for any costs incurred if the service center
operator requests the Bureau to provide tes-
timony in any civil or criminal procedures
involving the installation, servicing, and
removal of an ignition interlock device.  

H. not reveal any personal
and medical information provided by driv-
ers to any person other than the appropriate
authorities or employees of the manufactur-
er of service center operator on an as-need-
ed basis.  

I. provide information to
interested drivers concerning the device and
costs of installation, leasing, servicing, and
removal.  An installer may state that the
installer is "licensed by the Traffic Safety
Bureau" and may state that the device the
installer provides is "approved by the
Traffic Safety Bureau for use in New
Mexico" in its advertising or promotional
materials.  

J. provide to each driver
at the time the device is installed a form
prescribed by the Bureau on which the driv-
er shall self-certify the number of vehicles
he or  she drives.  

K. ensure that ignition
interlock devices are installed on all vehi-
cles driven by the driver within ten (10)
business days of the date requested by a
sentenced driver.  

L. inquire of the sentenced
driver whether the sentenced driver has a
driver's license or state-issued identification
card.  If so, the installer shall affix the state-
prescribed indicator on the card indicating
that the sentenced driver is prohibited from
driving any vehicle that does not have an
ignition interlock device installed.   

M. take adequate security
measures to prevent drivers or other unau-
thorized persons from accessing secured
materials in service centers such as tamper
seals, installation instructions, computer
disks, and any other material used to install,
service, or remove the device.  

N. provide a certificate of
installation to a driver upon request.

O. submit a copy of the
certificate of installation and the driver’s
self-certification to the appropriate authori-

ties within ten (10) business days of com-
pletion of each installation.  

P. collect all fees and
costs associated with installing, leasing,
servicing and removing ignition interlock
devices.  

Q. ensure that no driver or
other unauthorized person witnesses the
installation, servicing or removal of an igni-
tion interlock device.

R. use only reference sam-
ples certified by an independent laboratory
and approved by the Bureau to calibrate
ignition interlock devices.  If wet bath ref-
erence samples are to be used to calibrate
ignition interlock devices from mobile serv-
ice centers, the service center operator shall
ensure that:

(1) the reference samples provid-
ed to the mobile service center can be main-
tained within the temperature limits speci-
fied by the manufacturer of the reference
sample for accuracy of results; or

(2) that substitute devices are pre-
calibrated at the fixed site service center and
exchanged for the devices needing calibra-
tion at the mobile service center.  

S. comply with all
requirements of this rule.  
[18.20.11.14 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]

18.20.11.15 INITIAL CERTIFI-
CATION OF INSTALLERS:

A. C e r t i f i c a t i o n
required. No person or licensee may install
or remove ignition interlock devices with-
out first having obtained a certificate from
the Bureau.  

B. Application required.
A person wishing to obtain a certificate as
an installer must file an application with the
Bureau.  A person may obtain an application
by contacting the Bureau or accessing the
Bureau's website at
http://www.nmshtd.state.nm.us.  The appli-
cation shall contain:  

(1) the applicant's name, address,
telephone number, fax number and e-mail
address.

(2) the name, address, and tele-
phone number of three (3) character and
employment references who are not family
members.

(3) the name and location of the
service center employing or contracting
with the applicant;

(4) a copy of the applicant’s limit-
ed history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the application is filed with the
Bureau; and

(5) a state police background
check on the applicant dated no earlier than

sixty (60) days before the date the applica-
tion is filed with the Bureau, or verification
that the applicant submitted a request for a
state police background check to the
Department of Public Safety at least sixty
(60) days before the date the application is
filed with the Bureau.  

(6) the applicant's resume or cur-
riculum vitae. 

C. Completeness. When
the Bureau receives an application for certi-
fication as an installer, the Bureau shall
check the application for completeness.  

(1) If the application is incom-
plete, the Bureau shall contact the applicant
for additional information.

(2) If the application is complete,
the Bureau shall review the application.  

D. Standards for
issuance of installer license. In reviewing
applications for certification, the Bureau
shall consider whether:

(1) the information provided by
the applicant is accurate and valid;

(2) the character and employment
references provided by the applicant report
favorably on the applicant's character and
employment experience;

(3) the applicant is at least eight-
een (18) years of age;

(4) the applicant has experience
with vehicle electricalsystems or a certifi-
cate of satisfactory completion from an
automotive mechanics training program;

(5) the applicant holds a valid dri-
ver’s license;

(6) the applicant has a clean driv-
ing record.  

(7) the applicant has not been
convicted of:

(a) a crime involving moral turpi-
tude; 

(b) any alcohol or drug-related
offense within the last three (3) years;

(c) two (2) or more alcohol or
drug-related offenses in the last five (5)
years;

(d) probation violation;
(e) perjury, forgery, or sworn fal-

sification; or
(f) any crime substantially related

to the qualifications, functions, and duties
required to install or remove devices.  

(8) the applicant has not had a dri-
ver's license or professional certification
suspended, revoked or denied for violation
of a motor vehicle safety equipment law.  

(9) the applicant has not been
sanctioned in any jurisdiction for circum-
venting or tampering with an ignition inter-
lock device.

E. Approval for training.  
(1) If the Bureau determines that

the applicant meets the standards in subsec-
tion D of this section, the Bureau shall grant
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approval to proceed with training as an
installer.  The applicant must successfully
complete an ignition interlock device instal-
lation training program conducted either by
the manufacturer or an instructor-installer.  

(2) If the Bureau determines that
the applicant does not meet the standards in
subsection D of this section, the Bureau
shall issue a letter stating the reasons it is
not granting approval to proceed with train-
ing as an installer.  

F. Final review.
(1) Upon receipt of verification

from a manufacturer or instructor-installer
that an applicant has successfully complet-
ed training as an installer, the Bureau will
notify the applicant in writing that it has
approved the application.  The Bureau shall
issue a certificate if the applicant signs a
statement that the applicant will comply
with all requirements of this rule.  The cer-
tificate shall specify, by manufacturer's
name and class or model number, which
ignition interlock devices the installer is
certified to install and remove and whether
the applicant is qualified as an instructor-
installer.  

(2) If the Bureau does not receive
verification from a manufacturer or instruc-
tor-installer that an applicant has success-
fully completed training as an installer, the
Bureau shall issue a letter stating its reasons
for denial of certification.  The applicant
may attend further ignition interlock device
training courses.

G. Term. An installer cer-
tificate shall be valid until June 30 of each
year, unless suspended or revoked for cause
before that date.  Initial certificates shall be
valid from the date of issuance to the next
June 30.  Renewal certificates shall be valid
from July 1 of the year of renewal to June
30 of the following year.  
[18.20.11.15 NMAC - N, 1-1-03]

18.20.11.16 RECERTIFICATION
OF INSTALLERS:

A. Certificate renewal.
(1) An installer must file an appli-

cation for renewal of his or her certificate
with the Bureau on or before May 1 each
year to ensure certificate renewal by July 1.
An installer who files an application for
renewal after May 1 shall pay a late fee of
$25.00.

(2) A person may obtain an appli-
cation for renewal by contacting the Bureau
or accessing the Bureau's website at
http://www.nmshtd.state.nm.us.  

(3) The application shall be
accompanied by:

(a) a copy of the installer’s limit-
ed history driving record from the Motor
Vehicle Division, Driver Services Bureau
dated no earlier than sixty (60) days before
the date the application if filed with the

Bureau; and
(b) a state police background

check on the installer dated no earlier than
sixty (60) days before the date the applica-
tion if filed with the Bureau, or verification
that the applicant submitted a request for a
state police background check to the
Department of Public Safety at least sixty
(60) days before the date the application if
filed with the Bureau.  

B. Approval/disapproval
of renewal.

(1) The Bureau will renew the
certificate of an installer for a period of one
year if the installer:

(a) has filed the required docu-
ments;

(b) meets the standards specified
in subsection D of 18.20.11.14 NMAC; and

(c) has received an overall rating
of satisfactory or better in the periodic eval-
uations conducted by the Bureau or its
designee during the preceding year.  

(2) The Bureau shall not renew
the certificate of any installer who: 

(a) fails to file the required docu-
ments;

(b) receives an overall rating of
unsatisfactory in the periodic evaluations
conducted  by the Bureau or its designee
during the preceding year; or

(c) fails to meet the standards
specified in subsection D of 18.20.11.14
NMAC.  
[18.20.11.16 NMAC - N, 1-1-03]

18.20.11.17 RESPONSIBILITIES
OF INSTALLERS: An installer shall

A. provide expert or other
required testimony in any civil or criminal
proceedings regarding the installation, serv-
icing, and removal of devices or the inter-
pretation of recorded data.  

B. reimburse the Bureau
for any costs incurred if the installer
requests the Bureau to provide testimony in
any civil or criminal procedures involving
the installation, servicing, and removal of
an ignition interlock device.  

C. not reveal any personal
and medical information provided by driv-
ers to any person other than the appropriate
authorities or employees of the manufactur-
er or service center operator on an as-need-
ed basis.  

D. use only reference sam-
ples certified by an independent laboratory
and approved by the Bureau to calibrate
ignition interlock devices.  If an installer
uses wet bath reference samples to calibrate
ignition interlock devices from a mobile
service center, the installer shall:

(1) maintain the reference sam-
ples within the temperature limits specified
by the manufacturer of the reference sample
for accuracy of results; or

(2) pre-calibrate substitute
devices at the fixed site service center and
exchange them for the devices needing cal-
ibration at the mobile service center.  

E. comply with all
requirements of this rule.  
[18.20.11.17 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]

18.20.11.18 INSTALLATION OF
IGNITION INTERLOCK DEVICES:

A. An installer shall:  
(1) not install an ignition inter-

lock on a vehicle unless the sentenced driv-
er is at the service center.  

(2) ensure that no driver or other
unauthorized person witnesses the installa-
tion or removal of an ignition interlock
device.

(3) inspect all vehicles prior to
installation to determine that mechanical
and electrical parts of the vehicle affected
by an ignition interlock device are in
acceptable condition and not install a device
unless and until the vehicle is in acceptable
condition.

(4) follow a manufacturer's writ-
ten instructions for the installation, servic-
ing and removal of its ignition interlock
devices.

(5) install the following physical
anti-tampering measures:

(a) solder (hard wire) all connec-
tions between an ignition interlock device
and a vehicle.  

(b) place all connections between
a device and a vehicle under the dash or in
an inconspicuous area of the vehicle.

(c) cover with a unique and easily
identifiable seal, epoxy, resin, wire, sheath-
ing, or tape: 

(i) any portion of an
ignition interlock device that can be discon-
nected;

(ii) all wires used to
install the device that are not inside a
secured enclosure;  

(iii) all exposed electri-
cal connections.  

(d) mark points likely to be
accessed when attempting to tamper with
the device, such as battery post terminals,
wire to starter solenoid, wire to ignition,
dash screws, etc.) with a special mark, seal,
paint, epoxy, resin, or other material unless
the device is capable of recording such
attempts to tamper with it.  

B. A service center opera-
tor or service technician shall calibrate each
device at a calibration set point of 0.05
using the known concentration of an
approved reference sample before the
device is installed in a vehicle.  
[18.20.11.18 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]
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18.20.11.19 DRIVER ORIENTA-
TION AND SUPPORT: A service center
operator or service technician shall:

A. thoroughly train drivers
on the proper use of the ignition interlock
device.  

B. provide a user reference
and problem-solving guide in English or
Spanish to drivers when a device is
installed.  

C. be available to answer
all questions and handle any problems relat-
ing to the device, or repair or replace an
inoperable or malfunctioning device, during
all posted hours of operation.

D. provide a twenty-four
(24) hour toll-free emergency telephone
number to all drivers.

E. respond to all service
inquiries within twenty-four (24) hours of
the initial contact.  

F. service, repair, or
replace an ignition interlock device within
forty-eight (48) hours of initial contact at a
service center located within one hundred
(100) miles or two (2) hours, whichever is
less, of a sentenced driver's residence or
place of business.  
[18.20.11.19 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]

18.20.11.20 SERVICING OF
IGNITION INTERLOCK DEVICES.

A. A service center opera-
tor or service technician shall:  

(1) service a device within thirty
(30) days after the initial installation and
every sixty (60) days thereafter, unless oth-
erwise specified by court order.

(2) ensure that another device is
substituted whenever an installer removes a
device for any reason.  

(3) calibrate every installed
device at least every sixty (60) days.  

B. At each service visit,
service center operator or service technician
shall:

(1) perform a calibration confir-
mation test to verify that the device meas-
ures an approved reference sample within
plus or minus 0.005 grams per 210 liters of
the known concentration of the reference
sample.  

(a) If the result of the calibration
confirmation test is not within plus or minus
0.005 grams per 210 liters of the known
concentration of the approved reference
sample, the service center operator shall
recalibrate the device.

(b) If the device fails the calibra-
tion confirmation test after being recalibrat-
ed, the service center operator shall ensure
that a new device is installed.  

(2) check that the device will per-

mit a driver to restart a vehicle within three
(3) minutes without taking another breath
test after the vehicle has stalled or been
turned off.  

(3) check the device for evidence
of tampering and circumvention.  A service
center operator or service technician shall
document and photograph any perforations,
cuts, or other evidence of possible tamper-
ing.  

(4) download all recorded infor-
mation from the device and prepare a report
in the format prescribed by the Bureau.  The
report shall include:

(a) the date, time, BAC of the
driver, and success or failure of each
attempt to start the vehicle;

(b) the date, time, BAC of the
driver, and success or failure of each ran-
dom retest;

(c) all attempts to tamper with the
ignition interlock device;

(d) all attempts to avoid taking a
random retest;

(e) all attempts to circumvent the
device;

(f) the total number of events
recorded by the data recorder since the last
service visit; and

(g) the number of vehicle starts.  
(5) record the vehicle odometer

reading and calculate the number of miles
driven since the last service visit.

(6) check that the device contin-
ues to meet the requirements of this rule.  If
at any time the device fails to meet the
requirements of this rule, the device shall be
recalibrated, repaired, or replaced.  
[18.20.11.20 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]

18.20.11.21 RECORDKEEPING
AND REPORTING REQUIREMENTS:
A manufacturer or service center operator:

A. shall maintain for a
period of three (3) years and make available
to the appropriate authorities upon request:

(1) records on every driver,
including the results of every service visit; 

(2) service, calibration, repair,
and replacement records on each device
installed; and

(3) records of all complaints
received and corrective actions taken by the
service center operator.  The report shall be
categorized by:

(a) customer error or operation.
(b) faulty automotive equipment.
(c) apparent misuse or attempt to

tamper with or circumvent the device.
(d) device failure.
B. shall within five (5)

business days of a service visit, report to the
appropriate authorities, in the format pre-
scribed by the Bureau:

(1) any evidence of circumvent-
ing, removing, or tampering with the
device.

(2) any failure to appear for a
service visit within the five (5) day warning
period.

(3) the failure of six (6) initial
breath tests within a period of three (3)
hours.

(4) the failure of ten (10) initial
breath tests or random retests in any thirty
(30) day period.

C. shall submit to the
Bureau upon request statistical data regard-
ing driver and equipment performance,
without identifying individual drivers.

D. may maintain required
records electronically.  
[18.20.11.21 NMAC - N, 1-1-03]

18.20.11.22 REMOVAL OF IGNI-
TION INTERLOCK DEVICES:

A. An installer shall
remove an ignition interlock device, perma-
nently reconnect all severed wires and insu-
late them with heat shrink tubing or its
equivalent, and otherwise return a vehicle to
normal operating condition:

(1) for devices installed pursuant
to NMSA 1978 Section 66-8-102:

(a) upon expiration of the term
specified in the judgment and sentence;

(b) one year from the date of
installation if the judgment and sentence
does not specify a term; or

(c) upon lawful order of the court.  
(2) for devices installed pursuant

to NMSA 1978 Section 66-5-35: 
(a) upon expiration of the limited

license; or
(b) upon lawful order of the court.  
B. A service center opera-

tor shall notify the appropriate authorities
and may petition the sentencing court for
authorization to remove an ignition inter-
lock device if:

(1) the vehicle in which the
device is installed is sold, stolen, damaged
beyond repair, repossessed, permanently
moved out of the service center operator's
territory, or impounded and not to be
returned to the owner; 

(2) if the sentenced driver
becomes disabled or dies; or

(3) the sentenced driver fails or
refuses to pay fees for so long that the
device will not function until it is serviced.  
[18.20.11.22 NMAC - Rp, 18 NMAC
20.11.10, 1-1-03]

18.20.11.23 RESPONSIBILITIES
OF THE BUREAU:

A. The Bureau shall estab-
lish and maintain a list of ignition interlock
devices approved for use in New Mexico by
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manufacturer and model or class.  
B. The Bureau or its

designee shall have the right to periodically
evaluate:

(1) the technical competency and
reliability of installers;  

(2) service centers, service center
operators, and service technicians;

(3) the installation, servicing, and
removal of ignition interlock devices; and 

(4) a manufacturer's training of
installers.
[18.20.11.23 NMAC - N, 1-1-03]

18.20.11.24 SUSPENSION OR
REVOCATION OF APPROVAL OF AN
IGNITION INTERLOCK DEVICE:

A. The Bureau may sus-
pend or revoke its approval of an ignition
interlock device if:

(1) the Bureau has evidence of
repeated device failure due to gross defects
in design, materials, or manufacture.

(2) the manufacturer’s product
liability insurance or surety bond has been
cancelled or terminated.

(3) the manufacturer has failed to
abide by its plan to provide service within
forty-eight (48) hours at a service center
located within one hundred (100) miles or
two (2) hours, whichever is less, of a dri-
ver's residence or place of business.

(4) the manufacturer requests the
Bureau to remove a device from the list of
approved devices.

(5) the Bureau finds that the
device does not meet the requirements of
this rule.

(6) the Bureau has reasonable
cause to believe the device was inaccurate-
ly represented to meet the requirements of
this rule.

(7) the manufacturer has failed to
reimburse the Bureau for costs incurred in
providing testimony requested by the man-
ufacturer in a civil or criminal proceeding
involving the approval or use of an ignition
interlock device.  

(8) the Bureau determines that
changes in ignition interlock device tech-
nology are such that continued approval of
the device would not be in the best interests
of New Mexico.  

(9) the manufacturer fails to pay
all required fees for the interlock device
("indigency") fund to the New Mexico
Department of Finance and Administration.  

B. The suspension or revo-
cation shall be effective thirty (30) days
after notice is sent to the manufacturer via
certified mail, return receipt requested,
except in cases where the Bureau deter-
mines immediate suspension or revocation
is necessary for the safety and welfare of the
citizens of New Mexico.

C. A manufacturer may

request a review of a suspension or revoca-
tion.  This request shall be submitted to the
Bureau in writing within thirty (30) days of
the suspension or revocation.  The Bureau
shall conduct such review in accordance
with the procedures prescribed in the
Uniform Licensing Act, NMSA 1978
Sections 61-1-1 et seq.

D. Upon suspension, revo-
cation, or voluntary surrender of an
approval, a manufacturer shall notify each
of its service center operators in New
Mexico that the service center operator
shall:

(1) not install that model or class
of device in any driver's vehicle after the
effective date of the suspension, revocation,
or voluntary surrender; and  

(2) shall remove all such devices
from drivers’ vehicles.  A manufacturer
shall be responsible for all costs connected
with removing such devices and installing
new devices from the Bureau’s list of
approved devices.
[18.20.11.24 NMAC - N, 1-1-03]

18.20.11.25 SUSPENSION OR
REVOCATION OF A SERVICE CEN-
TER LICENSE OR AN INSTALLER
CERTIFICATE:

A. Service center license.
The Bureau may suspend or revoke the
license of a service center operator if:

(1) the service center operator’s
garagemen's liability insurance or surety
bond has been cancelled or terminated.

(2) the service center operator has
failed to reimburse the Bureau for costs
incurred in providing testimony requested
by the service center operator in a civil or
criminal proceeding involving the installa-
tion, servicing, or removal of an ignition
interlock device.  

(3) the service center operator has
failed to pay all required fees for the inter-
lock device ("indigency") fund to the New
Mexico Department of Finance and
Administration.  

(4) the Bureau finds that the serv-
ice center operator has not complied with
the requirements of this rule.

(5) the service center operator has
permitted an installer to install a device that
is not on the list of Bureau-approved
devices.  

(6) the service center operator has
permitted a person who is not a Bureau-cer-
tified installer to install or remove a device.

(7) the service center operator has
permitted any person other than a service
technician to service a device.  

B. Installer certificate.
The Bureau may suspend or revoke the cer-
tificate of an installer if:

(1) the Bureau finds that the
installer has not complied with the require-

ments of this rule.
(2) the installer has demonstrated

unreliability or incompetence.
(3) the installer has been convict-

ed of:
(a) any alcohol or drug-related

offense within the last three (3) years;
(b) two or more alcohol or drug-

related offense in the past five (5) years;
(c) perjury, forgery, or sworn fal-

sification; 
(d) circumventing or tampering

with an ignition interlock device; or
(e) any other crime substantially

related to the installation, servicing and
removal of devices.  

C. Effective date. The
suspension or revocation shall be effective
thirty (30) days after notice is sent to the
service center operator or installer via certi-
fied mail, return receipt requested, except in
cases where the Bureau determines immedi-
ate suspension or revocation is necessary
for the safety and welfare of the citizens of
New Mexico.

D. Request for review. A
service center operator or installer may
request a review of suspension or revoca-
tion.  This request shall be submitted to the
Bureau, in writing, within thirty (30) days
of the suspension or revocation.  The
Bureau shall conduct such review in accor-
dance with the procedures prescribed in the
Uniform Licensing Act, NMSA 1978
Sections 61-1-1 et seq.

E. Notification. Upon
suspension or revocation, a service center
operator shall notify:

(1) the manufacturers of the mod-
els or classes of devices the service center
operator has been providing; and

(2) the drivers of vehicles for
whom the service center operator has pro-
vided a device.  
[18.20.11.25 NMAC - N, 1-1-03]

18.20.11.26 EXEMPTION OR
VARIANCE:

A. From the require-
ments of paragraph 9 of subsection B of
18.20.11.8 NMAC. Manufacturers
required to provide service in New Mexico
Highway District 4 or 6 pursuant to para-
graph 9 of subsection B of 18.20.11.8
NMAC may negotiate with each other to
develop a plan for jointly providing service
to those districts.  The Bureau will consider
approving a plan that does not require each
manufacturer to provide service to the
whole of highway district 4 or 6 if the plan
provides for a fixed site in any city in the
district with a population of ten thousand
(10,000) or more and provides adequate
coverage to the rest of the district.  The
Bureau may require a new plan if one or
more manufacturers who is a party to the
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NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.100.180
NMAC, Section 10.  This amendment
describes the requirement for provision
of advance notice to recipients by the
Human Services Department prior to
withholding, reducing, suspending, or
terminating benefits. 

8.100.180.10 [ N O T I C E
ISSUES/HEARING REQUEST:  Before
any action to withhold an FA issuance or to
reduce or terminate a client's medical, FS or
FA benefits, the ISS must, except as
exempted below, give the client timely and
adequate advance notice before the adverse
action is taken.] NOTICE OF AN
ADVERSE ACTION  Before any action to
withhold a cash assistance payment or to
reduce or terminate medical, Food Stamp or
cash assistance benefits, the Department
must issue timely and adequate advance
notice of an adverse action.

A. Adverse Action
Defined: Adverse action means an action
taken by HSD that adversely affects eligi-
bility or the amount of benefits a household
or benefit group receives, including with-
holding, suspending, reducing or terminat-
ing benefits.

[A.] B. Timing: [An adverse
action notice is mailed 13 days before tak-
ing the adverse action.  If the 13th day falls
on a weekend or holiday, the next working
day is counted as the final day of the
advance notice period. A concurrent notice
is mailed by no later than the date the
reduced benefit is or would have been
mailed.] A notice shall be issued to the
household or benefit group before taking
and adverse action.  Benefits will not be
reduced until 13 days from the date on the
adverse action notice.  If the 13th day falls
on a weekend or holiday, the next working
day is counted as the last day of the 13-day
adverse action notice period.

[B.] C. Contents
(1) General: An adverse action

notice shall contain, in easily understood
language:

(a) Reason for the proposed
action, including the specific regulations
supporting the action and the information
on which the proposed action is based;

(b) Date the action will take
place;

(c) Statement of the right to

request a fair hearing and how to request a
fair hearing; 

(d) Phone number of the [ISS, in
case] caseworker in the event the client
wants more information or wants to request
a fair hearing; [on the proposed  action;]

(e) Date by which the client must
request a fair hearing to continue receiving
assistance at the current rate;

(f) Liability of the recipient for
any overissuance or overpayment;

(g) Right to be represented by
legal counsel, friend or other spokesperson;

(h) [Phone number of any service
providing information on the availability of
free legal advice.] Notice that free legal
help may be available to the household;

(i) The current benefit amount
and proposed benefit amount after reduc-
tion for any reason.

[(2) Food Stamp Employment
& Training Adverse Action:  If there is a
Food Stamp E&T, work or work registra-
tion/job search or voluntary quit disqualifi-
cation, the adverse action notice must also
include the following information:

(a) Proposed period of disqualifi-
cation;

(b) Action necessary by house-
hold to end disqualification;

(c) Information that the house-
hold may reapply at the end of the disquali-
fication period.]

(2) Specific:
(a) For a disqualification from

participation in the Food Stamp Program,
the notice must also include the disqualifi-
cation period, as appropriate, and the action
the disqualified individual must take to end
ineligibility.

(b) For sanctions from cash assis-
tance, the notice must also include the con-
ciliation period, if applicable, and the sanc-
tion period, as appropriate, as well as the
action the sanctioned individual must take
to end ineligibility.

(c) For termination of cash assis-
tance benefits due to reaching the TANF 60-
month term limit, the notice must also
include the actions the participant must take
to apply for a hardship extension, found at
8.102.410.17 NMAC, and the availability
of support services in the event the benefit
group is not eligible for a hardship exten-
sion.

[(3) FA and MA Mass Change:
A hearing is not available, nor are benefits
continued, when automatic grant or services
adjustment are required by state or federal
law, unless the specific express basis for the
individual hearing request is incorrect grant
computation.]
[07/01/97, 04/01/98; 8.100.180.10 NMAC
– Rn, 8 NMAC 3.ISD.181.3, 04/13/2001; A,
01/01/2003]

plan ceases to do business in New Mexico
and reserves the right to require coverage of
highway district 4 or 6 from each manufac-
turer authorized to operate in highway dis-
trict 3 or 5 if the Bureau determines that dis-
trict 4 or 6 is not being adequately covered.
Manufacturers requesting highway districts
3 and 4 or 5 and 6 shall file such a negotiat-
ed plan for highway districts 4 or 6 within
thirty (30) days of Bureau approval of the
manufacturers device and territory.  

B. From the require-
ments of any other provision of this rule.  

(1) Any manufacturer, service
center operator, or installer may petition for
an exemption or variance from any of the
requirements of this rule.  Such petition
shall:

(a) identify the section of this
rule for which the exemption or variance is
requested;

(b) describe the situation which
necessitates the exemption or variance;

(c) describe the effect of comply-
ing with this rule on the manufacturer, serv-
ice center operator, or installer and its cus-
tomers, and on its competitors and their cus-
tomers, if the exemption or variance is not
granted;

(d) state how the exemption or
variance will achieve the purposes of this
rule and NMSA 1978 Sections 66-5-35 and
66-8-102; and

(e) state why the proposed alter-
native is in the public interest and is better
than the requirement in the rule.  

(2) Such petition may include a
motion that the Bureau stay the affected
portion of this rule for the transaction spec-
ified in the motion.  

(3) Petitions for an exemption or a
variance and motions for a stay must be
supported by an affidavit signed by the
manufacturer, service center operator, or
installer or other person with authority to
bind the manufacturer, service center opera-
tor, or installer.  

(4) The Bureau may, at its discre-
tion, require an informal conference or for-
mal evidentiary hearing prior to making its
determination.  
[18.20.11.26 NMAC - N, 1-1-03]

HISTORY OF 18.20.11 NMAC
Pre NMAC history. None.

Repealed material.
18 NMAC 20.11, Minimum Standards for
Breath Alcohol Ignition Interlock Devices,
filed on 11-2-99, was repealed 1-1-03.

NMAC history.
18 NMAC 20.11, Minimum Standards for
Breath Ignition Interlock Devices, filed on
6-17-99 

18 NMAC 20.11, Minimum Standards for
Breath Alcohol Ignition Interlock Devices,
filed on 11-2-99.
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NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.100.970
NMAC, Sections 8 and 9.  This amend-
ment issues regulations related to the fair
hearing process for applicants or recipi-
ents of Department programs.

8.100.970.8 FAIR HEARINGS:
A. HSD has established a

hearing process [which] that provides for
impartial review of HSD actions that
adversely affect public assistance program
applicants and recipients.  For purposes of
these regulations, an applicant or recipient
requesting a hearing, whether as an individ-
ual or household, is referred to as a
claimant. 

B. [In addition, for purpos-
es of 8.100.970 NMAC, “authorized repre-
sentative” means that for each hearing
requested, a claimant has submitted a
“Request for Access to Case Record” (Form
ISD 121), which has been signed and dated
by the claimant, thereby authorizing the
individual named on the form ISD 121 to
have access to the individual’s case file for
purposes of preparing for the hearing and to
represent the claimant during the hearing
process.]  For purposes of the fair hearing
process, a claimant may seek the assistance
of an authorized representative.  For each
hearing requested, a claimant shall be
required to submit a “Request for Access to
Case Record” (Form ISD 121), which has
been signed and dated by the claimant, and
authorizes the individual named on the form
ISD 121 to have access to the claimant’s
case file for purposes of preparing for the
hearing and to represent the claimant during
the hearing process.

C. Hearing Rights: The
right to a hearing includes the right:

(1) To be advised of the nature
and availability of a hearing;

(2) To be represented by counsel
or other authorized person of the claimant's
choice;

(3) To receive needed help in
completing procedures necessary to start
the hearing process;

(4) To receive a copy of  any doc-
ument contained in the claimant's record in
order to prepare for the hearing;

[(4)] (5) To have a hearing which
safeguards the claimant's opportunity to
present a case;

[(5) To continue to receive the
current level of benefit provided the request
for hearing is received by HSD in a timely
manner.  If the claimant  elects to continue
to receive the same level of benefit pending

appeal, the claimant must also  be informed
that he/she may be liable to make restitution
if the hearing decision is not in his/her
favor.  A hearing is not available, nor are
benefits continued, when automatic grant or
services adjustment are required by state or
federal law, unless the specific, express
basis for the individual hearing request is
incorrect grant computation.]

(6) To continue to receive the cur-
rent level of benefits provided the request
for hearing is received by HSD in a timely
manner.  For the purpose of continuing ben-
efits, “timely manner” means an oral or
written request for a hearing has been
received by the Department by the end of
the 13th day after the date on the notice.  A
Claimant that elects to continue to receive
the same level of benefit pending the hear-
ing decision shall be informed that a hearing
decision in favor of the Department may
result in an overpayment of benefits and a
requirement that the household repay the
benefits. 

[(6)] (7) To have prompt notice
and implementation of the hearing decision;
and

[(7)] (8) To be advised that judi-
cial review may be invoked to the extent
such review is available under state law.

D. R e p r e s e n t a t i o n ,
Hearing and Appeals Costs: HSD does
not provide representation or pay for any
costs incurred by the claimant in program
participation hearings or in judicial appeals.

E. Notice of Rights: [At
the time of application for assistance, an
applicant is informed in writing (on the
application form) of the right to request a
hearing, the method by which a hearing
may be requested (either orally or in writ-
ing), and that the claimant's presentation
may be made by a household member or
authorized representative, such as legal
counsel, a relative, friend or other
spokesperson.  In addition, a written
reminder of the right to request a hearing is
provided any time a client or household
expresses disagreement with an HSD
adverse action.  These rules are to be posted
in each county office, and a copy is to be
given upon request to any person who has
requested a hearing.  At the time of the hear-
ing request, a claimant is also advised of
any legal services available to provide rep-
resentation at the hearing.]

(1) At the time of application for
assistance, an applicant shall be informed in
writing of the right to request a hearing and
the method by which a hearing may be
requested (either orally or in writing) if the
applicant disagrees with an action taken by
the Department.

(2) An applicant shall be
informed that the claimant's presentation

may be made by the claimant, a household
member or authorized representative, such
as legal counsel, a relative, friend or other
spokesperson.  

(3) A written reminder of the right
to request a hearing is provided any time a
client or household expresses disagreement
with an HSD adverse action. 

(4) Notice of the right to a fair
hearing shall be posted in each county
office, and a copy shall be given upon
request to any person who has requested a
hearing.  

(5) A claimant shall be informed
that free legal assistance may be available to
assist the household.

F. Special Provisions
Pertaining to Mass Changes: Special pro-
visions apply in situations involving mass
changes. These provisions are contained [in
Paragraph 3, of Subsection B of
8.100.180.10 NMAC; Subsection B of
8.100.180.14 NMAC,] at 8.100.180.15
NMAC and [8.139.120.9] 8.139.120.10.E
NMAC.

G. Continuing Benefit
for NMW Cash Assistance:  If a hearing
request is made in a timely manner by a
NMW cash assistance benefit group, the
amount of cash assistance and services
issued prior to the adverse action will be
continued until the hearing is resolved.

H. Continuing Food
Stamp Benefits:  If a hearing request is
made in a timely manner by a Food Stamp
recipient, the amount of Food Stamp bene-
fits issued prior to the adverse action will be
continued until the hearing is resolved, pro-
vided that the household complies with re-
certification provisions at 8.139.120.8
NMAC, if applicable to the household dur-
ing the hearing process.
[07/01/97, 04/01/98; 8.100.970.8  NMAC –
Rn 8 NMAC 3.ISD.970, 04/13/2001, A,
01/01/2003]

8.100.970.9 [INITIATION OF
HEARING PROCESS]  THE HEARING
PROCESS

[A. Notice: The hearing
process is initiated by a claimant's request
for hearing.  In most cases, a request for
hearing is made in response to an HSD
notice of adverse action.  For further infor-
mation concerning adverse action notice
requirements, see 8.100.180 NMAC and
8.200.430 NMAC.]

A. Initiation of the
Hearing Process:

(1) A request for hearing can be
made orally or in writing.  

(2) HSD staff shall consider an
oral or written expression by an applicant,
recipient or authorized representative that
he/she wishes to appeal a decision as a
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error in the computation of benefits;
(4) The claimant fails to appear,

without good cause, at a scheduled hearing;
or

(5) The same issue has already
been appealed and a hearing decision made.

[(6) A request for a hearing may
be considered abandoned and therefore dis-
missed if neither the claimant nor his/her
authorized representative appears at the
time and place of the hearing unless, within
ten days from the scheduled hearing date,
the claimant presents good cause for failing
to appear.  "Good cause" includes a death in
the family, disabling personal illness, or
other significant emergencies.  At the dis-
cretion of the hearing officer, other excep-
tional circumstances may be considered
good cause.

E. Method:  A request for
hearing can be made in writing or orally.
HSD staff shall consider any clear expres-
sion by an applicant, recipient or authorized
representative that he/she wishes to appeal a
decision as a request for hearing.  If a recip-
ient or applicant makes an oral request for
hearing, the HSD staff are to complete the
procedures necessary to start the hearing
process.

F. Acknowledgment of
Request:  Receipt of a hearing request shall
be acknowledged in writing to the claimant
by the Hearings Bureau.]

E. Good Cause for
Failing to Appear:   A request for a hearing
may be considered abandoned and therefore
dismissed if the claimant or the claimant's
authorized representative fails to appear at
the time and place of the hearing unless the
claimant presents good cause.  A claimant
may present good cause at any time during
the hearing process and until ten days after
the scheduled hearing date.  Good cause
includes a death in the family, disabling per-
sonal illness, or other significant emergen-
cies.  At the discretion of the hearing officer,
other exceptional circumstances may be
considered good cause. 
[07/01/97, 04/01/98; 8.100.970.9 NMAC –
Rn, 8 NMAC 3.ISD.971, 04/13/2001, A,
01/01/2003]

request for hearing.
(3) If a recipient or applicant

makes an oral request for a hearing, the
HSD staff shall complete the procedures
necessary to start the hearing process.

(4) Receipt of a hearing request,
either orally or in writing, shall be acknowl-
edged in writing to the claimant by the
Hearings Bureau.

B. Time Limits:  
(1) An applicant or recipient has

90 days from the date of notice of action to
request a hearing either orally or in writing.
To be considered timely, the request must be
received by the HSD Hearing Bureau or the
local county office no later than the close of
business on the 90th day.  

(2) Hearings [are] must be con-
ducted and a written decision [is] issued by
the appropriate HSD Division Director or
designee to the claimant within [45] 60 days
from the date that the department receives
the hearing request.

C. [ E l i g i b i l i t y : ]
Requesting a Hearing: An applicant for,
or recipient of, assistance can request a
hearing if:

(1) An application for benefits or
services is denied or not processed timely; 

(2) Assistance or services are
reduced, terminated or suspended, or the
form of payment is changed;

(3) A good cause request for not
participating in the work program or child
support enforcement program is denied in
whole or in part;

(4) The department refuses or
fails to approve a work program participa-
tion plan developed by a participant or sup-
portive services related to it;

(5) He or she is aggrieved by any
other action affecting benefit level or partic-
ipation in an assistance program adminis-
tered by HSD.

(6) A hearing is provided to all
applicants or recipients who timely request
one in accordance with these regulations.

D. Dismissal of Hearing
Request: HSD may deny or dismiss a
request for a hearing when:

(1) The request is not received [in
a timely manner or within the time period
set out in the notice.] by the close of busi-
ness on the 90th day from the date of notice
of action.

(2) The request is withdrawn or
canceled, in writing, by the claimant or
claimant's authorized representative;

(3) The sole issue presented con-
cerns a federal or state law requiring an
adjustment of assistance for all or certain
classes of clients, including but not neces-
sarily limited to a reduction, suspension or
cancellation of benefits, unless the reason
for the hearing request involves alleged

NEW MEXICO HUMAN
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

This is an amendment to 8.102.410
NMAC, Section 17.  This rule filing also
adds a new Section 18.  This amendment
provides clarification of and expands the
rules for TANF cash assistance recipients
upon reaching the TANF 60-month term
limit.

8.102.410.17 TERM LIMITS

[A. NMW:
(1) NMW assistance (cash bene-

fits and supportive services) shall not be
provided to or for an adult or a minor head
of household for more than 60 months dur-
ing the individual's lifetime.  The benefit
group shall be ineligible if the family con-
tains one or more persons, who reside in the
home, who have received 60 or more
months of assistance, unless the term limit
has been waived pursuant to Subsection C
of 8.102.410.17 NMAC].

A. TANF Cash
Assistance:

(1) TANF cash assistance shall
not be provided to or for an adult or a minor
head of household for more than 60 months
during the individual's lifetime.  The benefit
group shall be ineligible if the benefit group
contains at least one adult, minor head of
household or spouse of the minor head of
household who has received 60 or more
months of TANF cash assistance, unless the
term limit has been waived pursuant to
Subsection E of 8.102.410.17 NMAC. 

(2) For purposes of determining
the 60-month term limit, the count of
months of TANF assistance begins on July
1, 1997 and thereafter, and includes assis-
tance received under PROGRESS, or the
court-ordered AFDC program in effect until
March 31, 1998, or NMW.

[(2)] (3) Any month in which an
adult, [member or]a minor head of house-
hold, or the spouse of a minor head of
household, has received [NMW] full, par-
tial, prorated, or retroactive [benefits]
TANF cash assistance shall be considered a
month of receipt and shall be counted
towards the 60-month term limit for the
benefit group in which that individual
resides.

[(3)] (4) The count of months of
TANF assistance shall include cash bene-
fits, supportive services reimbursements,
[as well as any child care payments made or
reimbursements made with TANF funds,
provided July 1, 1997 and thereafter under
PROGRESS, the court-ordered AFDC pro-
gram in effect until March 31, 1998 and
NMW.] or other forms of benefits designed
to meet a family's ongoing basic needs (for
food, clothing, shelter, utilities, household
goods, personal care items, and general
incidental expenses).  TANF cash assistance
shall include supportive services such as
transportation and childcare provided to a
family who is unemployed.

[(4)] (5) Receipt of [a TANF ben-
efit] TANF assistance from another state
after July 1997, or from a tribal entity (that
does not meet [exemption] the exclusion
criteria as described below) is counted as a
month of [TANF] receipt of TANF assis-
tance for purposes of the term limit regula-
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tion.
B. N o n - C o u n t a b l e

Assistance:
(1) [Services received under

NMW which do not have a direct monetary
value are not counted as months of federal
TANF assistance.] The Department shall
not count a month of receipt of TANF cash
assistance or services toward the 60-month
term limit if the recipient was a minor who
was not the head of household or the spouse
of the head of household.

(2) Support services, transporta-
tion reimbursements, or child care assis-
tance received by a benefit group with
earned income shall not be considered as a
month of TANF assistance against the 60-
month term limit, as long as the benefit
group does not also receive TANF cash
assistance to meet ongoing basic needs.  

(3) Assistance shall not be consid-
ered a month of TANF assistance if the
assistance is a:

(a) non-recurrent short term bene-
fit that will not extend beyond four months,
is not intended to meet ongoing basic needs,
and is designed to meet a specific crisis sit-
uation or episode of need;

(b) work subsidy to an employer
to cover the cost of employee wages, bene-
fits, supervision and training;

(c) refundable earned income tax
credit;

(d) contribution to or distribution
from an Individual Development Account;

(e) service such as counseling,
case management, peer support, child care
information and referral, transitional servic-
es, job retention, job advancement, or other
employment related services that do not
provide basic income support; and

(f) transportation benefit provided
under a Job Access or Reverse Commute
project to an individual who is not receiving
TANF assistance.

[(2)] (4) Under federal law, TANF
funds may be transferred into the Social
Services Block Grant and the Child Care
Development Block Grant. Benefits provid-
ed to individuals from these transferred
funds are no longer characterized as TANF
funds and do not count against the term lim-
its.

[C. Exceptions: 
(1) Waiver of Ineligibility:

Waivers are not granted prior to exhausting
the 60-month term limit.  The waiver will
end if the condition or situation allowing the
waiver ceases to exist.  Adults may be
granted a waiver of the term limit for the
following reasons:

(a) Because the individual is dis-
abled or is caring for a disabled individual: 

(i) For the purposes of
this section, a hardship exception may be

granted to a person who demonstrates
through reliable medical, psychological or
mental reports, social security administra-
tion records, court orders, or police reports
that he is a person who is barred from
engaging in a work activity because he is
temporarily or completely disabled; the sole
provider of home care to an ill or disabled
family member; or is unable to be gainfully
employed due to domestic violence.

(ii) The determination
is made by the Incapacity Review Unit
using criteria set forth at 8.102.420.11,
8.102.420.12, and 8.102.420.13 NMAC.

(b) Because the individual has
been to battered or subject to extreme cruel-
ty.  An individual has been battered or sub-
jected to extreme cruelty if the individual
can demonstrate by reliable medical, psy-
chological or mental reports, court orders or
police reports that the individual has been
subjected to and is currently affected by:

(i) Physical acts that
result in physical injury;

(ii) Sexual abuse;
(iii) Being forced to

engage in nonconsensual sexual acts or
activities;

(iv) Threats or attempts
at physical or sexual abuse; 

(v) Mental abuse; or 
(vi) Neglect or depriva-

tion of medical care except when depriva-
tion is based by mutual consent on religious
grounds.

(c) Is an individual is over age 60:
(d) If an application for

Supplemental Security Insurance (SSI) is
pending or in the appeals process with the
Social Security Administration.

(2) Exemption from Counting:
Any month in which an adult or minor head
of household receives NMW or tribal TANF
benefits or services while residing in Indian
country, as the term is defined in 18 U.S.C.
Subsection 1151, and where at least 50% of
the adults are not working, shall not be
counted toward the term limit.]

C. Excluded from the
Term Limit Count: Any month in which
an adult or minor head of household
receives NMW or tribal TANF cash assis-
tance or services while residing in Indian
country, as the term is defined in 18 U.S.C.
Subsection 1151, and where at least 50% of
the adults are not working, shall not be
counted toward the term limit.

D. Extension of the Term
Limit Due to Hardship:  Up to twenty per-
cent (20%) of the population of TANF
recipients to whom the term limit applies
may be waived from the 60-month term
limit based on hardship or being battered or
subjected to extreme cruelty.

(1) An extension of TANF cash

assistance shall not be granted to a benefit
group prior to exhausting the 60-month
term limit.

(2) The term limit extension will
end if the condition or situation allowing the
extension ceases to exist.

E. Hardship Extension
Types:  For purposes of establishing a hard-
ship and eligibility for an extension of
TANF cash assistance, an individual to
whom the term limit applies must demon-
strate through reliable medical, psychologi-
cal or mental reports, social security admin-
istration (SSA) records, court orders,
department records or police reports that the
individual:

(1) is barred from engaging in a
work activity because of a temporary or
complete disability;

(2) is the sole provider of home
care to an ill or disabled family member;

(3) does not have the ability to be
gainfully employed because the individual
is affected by domestic violence;

(4) has been battered or subjected
to extreme cruelty;

(5) has an application for supple-
mental security income (SSI) pending in the
application or appeals process; or

(6) has reached the age of 60 by
the end of the last month of his or her  term
limit. 

F. D e t e r m i n i n g
Hardship and Eligibility for an
Extension:

(1) The Incapacity Review Unit
shall make a determination of hardship
based on a temporary or complete disability
or being the sole provider of home care to
an ill or disabled family member based on
criteria set forth at 8.102.420.11,
8.102.420.12 and 8.102.420.13 NMAC. 

(2) The Incapacity Review Unit
may determine contingency requirements or
conditions for continued participation of the
individual under the applicable hardship
type(s).

(3) Hardship Based on
Domestic Violence, Battery, or Extreme
Cruelty: A certification that an individual
cannot be gainfully employed due to
domestic violence, or has been battered or
subject to extreme cruelty shall be made by
a trained domestic violence counselor and
shall be part of the case record. 

(a) Supporting documentation
shall be provided to the Department and
made part of the individual's case record.
For purposes of determining a hardship, an
individual has been battered or subjected to
extreme cruelty if the individual can
demonstrate by reliable medical, psycho-
logical or mental reports, court orders,
department records or police reports that the
individual has been subjected to and cur-
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rently is affected by:
(i) physical acts that

result in physical injury;
(ii) sexual abuse;
(iii) being forced to

engage in non-consensual sex acts;
(iv) threats or attempts

at physical or sexual abuse;
(v) mental abuse; or
(vi) neglect or depriva-

tion of medical care except when the depri-
vation is based by mutual consent on reli-
gious grounds.

(b) The Incapacity Review Unit
shall review the documentation provided to
demonstrate a hardship type related to
domestic violence, battery, or extreme cru-
elty, shall ensure that the documentation
supports a finding of hardship, and shall
determine review periods and contingency
requirements if applicable.

(4) The Department shall deter-
mine the eligibility of the individual for a
hardship extension based on age or whether
an application for SSI is pending or in the
appeals process by reviewing department
records or SSA files.

G. Participating Benefit
Group:

(1) A NMW benefit group in
active status at the time the benefit group
reaches the 60-month term limit may ask for
an extension of TANF cash assistance under
hardship provisions.  The benefit group
must provide supporting documentation by
the 15th day of the 60th month.  If otherwise
eligible and a hardship type is determined,
the benefit group shall be authorized cash
assistance from the first day of the 61st
month.

(2) A NMW benefit group whose
certification period expires in the 60th
month of the term limit may be recertified,
if otherwise eligible, under hardship provi-
sions, but must provide supporting docu-
mentation by the end of the benefit group's
certification period.

H. Closed Benefit Group:
A benefit group shall be required to file an
application for NMW cash assistance based
on hardship under the following conditions:

(1) a NMW benefit group in
active status does not submit supporting
documentation by the 15th day of the 60th
month of receipt of cash assistance; or

(2) a NMW case closes upon
reaching the term limit.

(3) A benefit group may file an
application on the first day of the 61st
month, or at anytime after, and if eligible,
benefits shall be approved effective the date
of authorization or 30 days from the date of
application, whichever is earlier.

I. Automatic Extension
of Cash Assistance:  A NMW benefit group

shall be automatically extended TANF cash
assistance based on hardship when the ben-
efit group member who has received 60
months of cash assistance is:

(1) an adult age 60 or over; or 
(2) an adult or minor head of

household with an application for SSI pend-
ing or in the appeals process; or based on
verification in the case record that is not
older than three months, the benefit group
member is: 

(3) waived from participation in
work activities due to a complete disability,
either permanently or temporarily; or

(4) the sole provider of home care
to an ill or disabled family member; or

(5) unable to be gainfully
employed because the benefit group mem-
ber has been battered or subjected to
extreme cruelty, or affected by domestic
violence.
[8.102.410.17 NMAC - Rp 8.102.410.17
NMAC, 07/01/2001, A, 01/01/2003]

8.102.410.18 REQUIREMENTS
FOR TANF HARDSHIP EXTENSIONS

A. Benefit Group:  NMW
cash assistance regulations at 8.102 NMAC
continue to apply to a TANF benefit group
that receives a cash assistance based on a
hardship determination.  A benefit group
may be sanctioned at the appropriate level
in compliance with regulations at
8.102.620.10 NMAC when a benefit group
member fails to comply with the require-
ments at set forth in at 8.102.410.17 NMAC
and 8.102.410.18 NMAC.

B. Certification Period:
In most cases the certification period for the
case will be set at six (6) months, beginning
with the 61st  month of cash assistance.  The
Incapacity Review Unit may set the certifi-
cation period for a benefit group that is
shorter or longer than six months when the
condition for the hardship type warrants
such a determination.

C. Waived Individual:
(1) An individual granted a waiv-

er of the 60-month term limit due to a hard-
ship determination shall be required to meet
with the work program contractor.  An indi-
vidual determined to be waived due to hard-
ship shall be referred by the Department to
the work program contractor:

(a)  no later than the first day of
the 61st month for a case in active status in
the 60th month; or

(b) by the end of the first month
of the benefit group's hardship extension
period for a benefit group whose certifica-
tion period expires in the 60th month; or

(c) upon approval of a hardship
extension period for a benefit group whose
case is closed. 

(2) The waived individual shall be

required to comply with any contingency
for eligibility determined by the Incapacity
Review Unit under hardship, including but
not limited to, counseling; substance abuse
treatment; speech or physical therapy, con-
tinuing or follow up medical treatment;
keeping doctor's appointments; family
counseling; or engaging in programs or
activities to address the hardship type.

D. Other Benefit Group
Members: Any other individual included
in the NMW benefit group who is deter-
mined to be a mandatory work participant
must comply with work program require-
ments set forth at 8.102.460 NMAC.  

E. Case Management:
(1) The individual and the work

program contractor shall develop a case
management plan that includes specific pro-
visions for assessing barriers and determin-
ing actions or behaviors that will enhance
the ability of the benefit group to become
economically independent.

(2) Case management includes,
but is not limited to:

(a) making referrals to appropri-
ate agencies and providing any follow up
necessary to obtain the assistance needed by
the benefit group; 

(b) completing an in-depth
assessment and identifying individual and
family barriers, such as but not limited to,
learning disabilities, cognitive disabilities,
substance abuse, criminal history, trans-
portation issues, child care, school atten-
dance for dependent children, limited
English proficiency; or limited work ability; 

(c) making appropriate referrals
and seeking the assistance needed to
address the barriers;

(d) identifying support services
needs; or 

(e) placement in appropriate and
realistic work activities and follow up on
work activity progress.
[8.102.410.18 NMAC - N, 01/01/2003]

NEW MEXICO HUMAN
SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.200.510 NMAC,
Sections 11, 12, and 13, which will be effec-
tive on January 1, 2003.  The Medical
Assistance Division amended subsections
in each section by changing the deduction
amounts.

8.200.510.11 C O M M U N I T Y
SPOUSE RESOURCE ALLOWANCE
(CSRA): The CSRA standard varies based
on when the applicant/recipient become
institutionalized for a continuous period.
The CSRA remains constant even if it was
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calculated prior to submission of a formal Medicaid application.  If institutionalization began:

(A) Between September 30, 1989 and December 31, 1989, the state maximum CSRA is $30,000 and the federal maximum CRSA
is $60,000.

(B) On or after January 1, 1990, the state minimum is $31,290 and the federal maximum CSRA is $62,580.
(C) On or after January 1, 1991, the state minimum is $31,290 and the federal maximum CSRA is $66,480.
(D) On or before January 1, 1992, the state minimum is $31,290 and the federal maximum CSRA is $68,700.
(E) On or after January 1, 1993, the state minimum is $31,290 and the federal maximum CSRA is $70,740.
(F) On or after January 1, 1994, the state minimum is $31,290 and the federal maximum CSRA is $72,660.
(G) On or after January 1, 1995, the state minimum is $31,290 and the federal maximum CSRA is $74,820.
(H) On or after January 1, 1996, the state minimum is $31,290 and the federal maximum CSRA is $76,740.
(I) On or after January 1, 1997, the state minimum is $31,290 and the federal maximum CSRA is $79,020.
(J) On or after January 1, 1998, the state minimum is $31,290 and the federal maximum CSRA is $80,760.
(K) On or after January 1, 1999, the state minimum is $31,290 and the federal maximum CSRA is $81,960.
(L) On or after January 1, 2000, the state minimum is $31,290 and the federal maximum CSRA is $84,120.
(M) On or after January 1, 2001, the state minimum is $31,290 and the federal maximum CSRA is $87,000.
(N) On or after January 1, 2002, the state minimum is $31,290 and the federal maximum CSRA is $89,280.
(O) On or after January 1, 2003, the state minimum is $31,290 and the federal maximum CSRA is $90,660.

[1-1-95, 7-1-95, 3-30-96, 8-31-96, 4-1-97, 6-30-97, 4-30-98, 6-30-98, 1-1-99, 7-1-99, 7-1-00; 8.200.510.11 NMAC - Rn, 8 NMAC
4.MAD.510.1 & A, 1-1-01; A, 1-1-02; A, 1-1-03]

8.200.510.12 POST-ELIGIBILITY CALCULATION (MEDICAL CARE CREDIT): Apply applicable deductions in the order
listed below when determining the medical care credit for an institutionalized spouse.

DEDUCTION AMOUNT
A. Personal Needs Allowance for Institutionalized Spouse $49.00
B. Basic Community Spouse Monthly Income Allowance Standard $1,493.00

(CSMIA)
(CSMIA standard minus income of community spouse = deduction
C. * Excess Shelter Allowance for Allowable Expenses for [$739.00] $774.00
Community Spouse

D. ** Extra Maintenance Allowance
E. Dependent Family Member   1/3 X (CSMIA - dependent member's income)
F. Non-Covered Medical Expenses
G. * The allowable shelter expenses of the community spouse must exceed $448 per month

for any deduction to apply.
H. ** To be deducted, the extra maintenance allowance for the community spouse must 

be ordered by a court of jurisdiction or a state administrative hearing officer.
I. MAXIMUM TOTAL: The maximum total of the Community Spouse Monthly Income Allowance and excess shelter deduc-

tion is [$2,232] $2,267.
[1-1-95, 7-1-95, 3-30-96, 8-31-96, 4-1-97, 6-30-97, 4-30-98, 6-30-98, 1-1-99, 7-1-99, 7-1-00; 8.200.510.12 NMAC - Rn, 8 NMAC
4.MAD.510.2 & A, 1-1-01, 7-1-01; A, 1-1-02; A, 7-1-02; A, 1-1-03]

8.200.510.13 AVERAGE MONTHLY COST OF NURSING FACILITIES FOR PRIVATE PATIENTS USED IN TRANSFER
OF ASSET PROVISIONS: Costs of care are based on the date of application registration.

DATE AVERAGE COST PER MONTH
A. July 1, 1988 - Dec. 31, 1989 $ 1,726 per month
B. Jan. 1, 1990 - Dec. 31, 1991 $ 2,004 per month
C. Jan. 1, 1992 - Dec. 31, 1992 $ 2,217 per month
D. Effective July 1, 1993, for application $ 2,377 per month
register on or after Jan. 1, 1993

E. Jan. 1, 1994 - Dec. 31, 1994 $ 2,513 per month
F. Jan. 1, 1995 - Dec. 31, 1995 $ 2,592 per month
G. Jan. 1, 1996 - Dec. 31, 1996 $ 2,738 per month
H. Jan. 1, 1997 - Dec. 31, 1997 $ 2,889 per month
I. Jan. 1, 1998 - Dec 31, 1998 $ 3,119 per month
J. Jan. 1, 1999 - Dec. 31, 1999 $ 3,429 per month
K. Jan. 1, 2000 – Dec. 31, 2000 $ 3,494 per month
L. Jan. 1, 2001 – Dec. 31, 2001 $ 3,550 per month
M. Jan. 1, 2002 – Dec. 31, 2002 $ 3,643 per month
N. Jan. 1, 2003 - $4,188 per month
Any fraction of a month remaining when this calculation is completed is dropped. 

[1-1-95, 3-30-96, 4-1-97, 4-30-98, 1-1-99, 7-1-00; 8.200.510.13 NMAC - Rn, 8 NMAC 4.MAD.510.3 & A, 1-1-01; A, 1-1-02; A, 1-1-03]
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NEW MEXICO HUMAN SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.200.520 NMAC, Sections 12, 13, 15, 16, and 20, which will be effective on January 1, 2003.  The Medical
Assistance Division amended subsections in each section by changing the deduction amounts.

8.200.520.12 COLA DISREGARD COMPUTATION
Current Amt/Cost of Living Benefit Period

Current Title II Amount = Benefit Before [1/02] 1/03
[1.026] 1.014
Benefit Before 1/03 = Benefit Before 1/02
1.026
Benefit Before 1/02 = Benefit Before 1/01

1.035
Benefit Before 1/01 = Benefit Before 1/00

1.025
Benefit Before 1/00 = Benefit Before 1/99

1.013
Benefit Before 1/99 = Benefit Before 1/98

1.021
Benefit before 1/98 = Benefit Before 1/97

1.029
Benefit before 1/97 = Benefit Before 1/96

1.026
Benefit before 1/96 = Benefit Before 1/95

1.028
Benefit before 1/95 = Benefit Before 1/94

1.026
Benefit before 1/94 = Benefit Before 1/93

1.030
Benefit before 1/93 = Benefit Before 1/92

1.037
Benefit before 1/92 = Benefit Before 1/91

1.054
Benefit before 1/91 = Benefit Before 1/90

1.047
Benefit before 1/90 = Benefit Before 1/89

1.040
Benefit before 1/89 = Benefit Before 1/88

1.042
Benefit before 1/88 = Benefit Before 1/87

1.013
Benefit before 1/87 = Benefit Before 1/86

1.031
Benefit before 1/86 = Benefit Before 1/85

1.035
Benefit before 1/85 = Benefit Before 1/84

1.035
Benefit before 1/84 = Benefit Before 7/82

1.074
Benefit before 7/82 = Benefit Before 7/81

1.112
Benefit before 7/81 = Benefit Before 7/80

1.143
Benefit before 7/80 = Benefit Before 7/79

1.099
Benefit before 7/79 = Benefit Before 7/78

1.065
Benefit Before 7/78 = Benefit Before 7/77

1.059
[1-1-95, 4-1-95, 3-30-96, 4-1-97, 4-30-98, 1-1-99; 8.200.520.12 NMAC – Rn, 8 NMAC 4.MAD.520.6 & A, 1-1-01; A, 1-1-02; A, 1-1-03]
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8.200.520.13 FEDERAL BENEFIT RATES

YEAR Individual Inst. Indiv. Couple Inst. Couple 
 FBR FBR VTR FBR FBR VTR 
1/89 to $368 $30 $122.66 $553 $60 $184.33 
1/90       
1/90 to $386 $30 $128.66 $579 $60 $193.00 
1/91       
1/91 to $407 $30 $135.66 $610 $60 $203.33 
1/92       
1/92 to $422 $30 $140.66 $633 $60 $211.00 
1/93       
1/93 to $434 $30 $144.66 $652 $60 $217.33 
1/94       
1/94 to $446 $30 $148.66 $669 $60 $223.00 
1/95       
1/95 to $458 $30 $152.66 $687 $60 $229.00 
1/96       
1/96 to $470 $30 $156.66 $705 $60 $235.00 
1/97       
1/97 to $484 $30 $161.33 $726 $60 $242.00 
1/98       
1/98 to $494 $30 $164.66 $741 $60 $247.00 
1/99       
1/99 to $500 $30 $166.66 $751 $60 $250.33 
1/00       
1/00 to $512 $30 $170.66 $769 $60 $256.33 
1/01       
1/01 to $530 $30 $176.66 $796 $60 $265.33 
1/02       
1/02 to $545 $30 $181.66 $817 $60 $272.33 
1/03       
1/03 to $552 $30 $184.00 $829 $60 $276.33 
1/04       
 Ineligible Child Deeming Allocation:

[$273.00] $277.00
Part B Premium is [$54.00]

$58.70 per month.
VTR (Value of One Third

Reduction) is used when an individual or
couple lives in the household of another and
receives food and shelter from the house-
hold or when the individual or couple is liv-
ing in their own household but receiving
support and maintenance from others.

Effective January 1, 1989, the SSI
resource standard was increased to $2,000
for an individual and $3,000 for a couple.
These amounts did not change in 1990,
1991, 1992, 1993, 1994, 1995, 1996, 1997,
1998, 1999, 2000, [or] 2001, 2002 or 2003.
[1-1-95, 4-1-95, 3-30-96, 4-1-97, 4-30-98,
1-1-99; 8.200.520.13 NMAC – Rn, 8
NMAC 4.MAD.520.7 & A, 1-1-01; A, 1-
01-02; A, 1-1-03]

8.200.520.15 SSI LIVING
ARRANGEMENTS

A. Individual Living in
His/Her Own Household who Own or
Rent

Payment Amount:   [$545]
$552 Individual

[$817] $829 Couple

B. Individual Receiving
Support and Maintenance Payments:
For an individual or couple living his/her
own household, but receiving support and
maintenance from others (such as food,
shelter or clothing), subtract the value of
one third reduction (VTR).

Payment amount:   [$545 -
$181.66=$363.44] $552 - $184 = $368.00
Individual
[$817 - $272.33=$544.67] $829 - $276.33 =
$552.67 Couple

C. Individual or Couple
Living Household of Another: For an
individual or couple living in another per-
son's household and not contributing his/her
pro-rata share of household expenses, sub-
tract the VTR.

Payment amount:   [$545 -
$181.66=$363.44] $552 - $184 = $368.00
Individual
[$817 - $272.33=$544.67] $829 - $276.33 =
$552.67 Couple

D. Child Living in Home
with His/Her Parent(s)

Payment amount:   [$545]
$552

E. Individual in
Institution

Payment amount:   $30.00
[1-1-95, 4-1-95, 3-30-96, 4-1-97, 4-30-98,

1-1-99; 8.200.520.15 NMAC – Rn, 8
NMAC 4.MAD.520.9 & A, 1-1-01; A, 1-1-
02; A, 1-1-03]

8.200.520. 16 MAXIMUM COUNT-
ABLE INCOME FOR INSTITUTION-
AL CARE MEDICAID AND HOME
AND COMMUNITY BASED WAIVER
CATEGORIES: Effective January 1,
[2002] 2003, the maximum countable
monthly income standard for Institutional
Care Medicaid and the Home and
Community Based Waiver Categories is
[$1,615] $1,636. 
[4-1-95, 3-30-96, 4-1-97, 4-30-98, 1-1-99,
4-1-99; 8.200.520.16 NMAC – Rn, 8
NMAC 4.MAD.520.10 & A, 1-1-01; A, 1-
1-02; A, 1-1-03]

8.200.520.20 COVERED QUAR-
TER INCOME STANDARD:

DATE
CALENDAR QUARTER AMOUNT
Jan. 2003 – Dec. 2003

$890 per calendar quar-
ter
Jan. 2002 – Dec. 2002

$870 per calendar quar-
ter
[8.200.520.20 NMAC - Rn, 8.200.510.14
NMAC & A, 1-1-02; A, 4-1-02; A, 1-1-03] 
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Director for final [decision] submittal by the
responsible bureau for program reimburse-
ment.

(4)     Decision by MAD
[Director]: [The MAD Director or
designee may secure] The Deputy Director
may call on all information and call on all
expertise he/she believes is necessary to
decide the issue.  The Deputy Director [or
designee] makes a determination and sub-
mits a written copy of his/her findings to
each party within [thirty (30) days of the
delivery of final submittal.  The MAD
Director's decision is final and any changes
to the final settlement are implemented pur-
suant to that decision.] forty-five (45) cal-
endar days of the date of final submittal to
the MAD Director.  The decision may be
sent to the parties by facsimile or U.S. mail.
The provider may appeal an adverse deci-
sion on the request for reconsideration to
the New Mexico Human Services
Department’s Hearings Bureau pursuant to
the 8.353.10 NMAC.  The MAD Director or
designee shall make the decision on the rec-
ommendation from the hearing officer.

B. S p e c i f i c
Reconsideration Process for Nursing
Facility, Intermediate Care Facility for
the Mentally Retarded Providers: The
reconsideration process for audit settlement
varies for the aforementioned providers.
See 8.312.3 NMAC, COST RELATED
REIMBURSEMENT FOR NURSING
FACILITIES, and 8.313.3 NMAC, COST
RELATED REIMBURSEMENT OF
ICF/MR FACILITIES for specific informa-
tion.
[11/1/96; 8.350.4.9 – Rn, 8 NMAC
4.MAD.955 & A, 1/1/03]

NEW MEXICO HUMAN
SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.350.4 NMAC,
Section 9, which will be effective on
January 1, 2003.  This rule was renumbered
from 8 NMAC 4.MAD.955 to 8.350.4
NMAC to conform to NMAC requirements.
The Medical Assistance Division amended
section 9 by adding language to enable the
MAD Deputy Director to make the final
reconsideration decision for final settle-
ments and the MAD Director will make the
final fair hearing decision.  Also other lan-
guage was changed for clarity purposes.

8.350.4.9 R E C O N S I D E R A -
TION OF AUDIT SETTLEMENTS:

A. G e n e r a l
Reconsideration Process: Medicaid
providers who disagree with an audit settle-
ment can submit a written request for a
reconsideration to the New Mexico Medical
Assistance Division (MAD) within thirty
(30) calendar days of the date on the notice
of final settlement.  The written request may
be submitted by facsimile or by U.S. mail
but not by electronic mail.  The written
request must be received by MAD no later
than the thirtieth day from the date of the
notice. Filing of a request for reconsidera-
tion does not affect the imposition of the
final settlement.

(1)     Information Included in
the Request: The written request for
reconsideration must identify each point on
which the provider takes an issue with the
audit agent and include all documentation,
citations of authority, and arguments on
which the request is based. Any point or
issue not raised in the original request for
reconsideration may not be raised later and
will not be considered in the final decision
of the reconsideration.

(2)     Audit Agent Response:
The written request and supporting materi-
als is forwarded to the audit agent for recon-
sideration. The audit agent must file a
response with MAD within thirty (30) cal-
endar days of the receipt of the request and
supporting material from MAD.

(3)     Submission of Additional
Material: MAD forwards the audit agent's
response to the provider. Additional materi-
al from the audit agent or the provider must
be received by MAD within fifteen (15) cal-
endar days of the date the response was for-
warded to the provider.  Any additional
information, the request for reconsideration
and supporting documentation, and the
audit agent's response constitute [the] final
submittal. The packet containing the final
submittal is provided to the MAD Deputy

render any assistance needed by these
groups in the development of such stan-
dards. Apprenticeship program sponsors
shall submit their standards to the council
for registration. After registration, the spon-
sor shall provide the director of apprentice-
ship with such documentation as may be
requested concerning the operation of the
program.

B. Development of stan-
dards: In order to promote good appren-
ticeship policies and procedures the council
requires that each apprenticeship program
sponsor, who desires registration by the
council, formulate, adopt, and submit to the
council for review and registration a set of
apprenticeship standards. The purpose of
these standards is to provide rules for the
operation of the apprenticeship program.
An apprenticeship program, to be eligible
for registration by the council shall conform
to the following standards:

(1) The program is an organized,
written plan embodying the terms and con-
ditions of employment, training, and super-
vision of one or more apprentices in the
apprenticeable occupation, as defined in
this manual and subscribed to by a sponsor
who has undertaken to carry out the appren-
tice training program.

(2) The program standards con-
tain the equal opportunity pledge prescribed
in the Council Plan for Equal Employment
Opportunity in Apprenticeship, and when
applicable, an affirmative action plan and
selection procedure as required by this Plan,
and provision concerning the following:

(a) The employment and training
of the apprentice in a skilled trade;

(b) A term of apprenticeship, not
less than 2,000 hours of work experience,
consistent with training requirements as
established by industry practice;

(c) An outline of the work
processes in which the apprentice will
receive supervised work experience and
training on the job, and the allocation of the
approximate time to be spent in each major
process;

(d) Provisions which will ensure
the apprentice of organized related and sup-
plemental instruction in technical subjects
related to the trade. A minimum of 144
hours of related instruction for each year is
required. Such instruction may be given in a
classroom through trade and industrial
courses or by correspondence courses of
equivalent value, or other forms of self-
study approved by the council. Such
instruction will not be the financial respon-
sibility of the apprentice with the possible
exception of the purchase of books;

(e) A progressively increasing
schedule of wages to be paid the apprentice
consistent with the skill acquired. The entry

NEW MEXICO DEPART-
MENT OF LABOR

LABOR AND INDUSTRIAL
DIVISION

This is an amendment to 11.2.3 NMAC,
Section 22.  This rule was also renum-
bered and reformatted to comply with
current NMAC requirements.

11.2.3.22 STANDARDS OF
APPRENTICESHIP:

A. General policy: It is
the objective of the council to encourage the
development and continuance of appren-
ticeship programs adequate to produce
qualified skilled workers. Labor and man-
agement will be encouraged to jointly
develop adequate standards of apprentice-
ship, and it is the policy of the council to
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wage shall not be less than the minimum
wage prescribed by the Fair Labor
Standards Act, where applicable, unless a
higher wage is required by other applicable
federal law, state law, respective regula-
tions, or by collective bargaining agree-
ment;

(f) Periodic review and evaluation
of the apprentice's progress in job perform-
ance and related instruction; and the main-
tenance of appropriate progress records;

(g) The numeric ratio of appren-
tices to journeymen consistent with estab-
lished industry practices, proper supervi-
sion, training, safety, and continuity of
employment, and applicable provisions in
collective bargaining agreements except
where such ratios are expressly prohibited
by the collective bargaining agreements.
The ratio language shall be specific and
clear as to application in terms of job site,
work force, department or plant.  For all
apprenticeship programs in the building and
construction industry, the maximum allow-
able ratio of apprentices to journeymen
shall not exceed 1:1 on a job or an employ-
er's total workforce;

(h) A probationary period reason-
able in relation to the full apprenticeship
term, with full credit given for such period
toward completion of apprenticeship;

(i) Adequate and safe equipment
and facilities for training and supervision,
and safety training for apprentices on the
job and in related instruction, which will
include at least 5 hours of special classroom
training in accident prevention and job safe-
ty practices;

(j) The minimum qualifications
required by a sponsor for persons entering
the apprenticeship program, with an eligible
starting age not less than 16 years;

(k) The placement of an appren-
tice under a written apprenticeship agree-
ment. Such agreement shall directly, or by
reference, incorporate the standards of the
program as part of the agreement;

(l) The granting of advanced
standing or credit for previously acquired
experience, training or skills for all appli-
cants equally with commensurate wages for
any progression step so granted;

(m) In multi-employer programs,
transfer of the employer's training obliga-
tion, when the employer is unable to fulfill
his obligation, under the apprenticeship
agreement, to another employer under the
same program with consent of the appren-
tice and apprenticeship committee or pro-
gram sponsor;

(n) Assurance of qualified train-
ing personnel and adequate supervision on
the job;

(o) Recognition for successful
completion of apprenticeship evidenced by

an appropriate certificate;
(p) Identification of the council as

the registration agency;
(q) Provision for the registration,

cancellation and deregistration of the pro-
gram; and requirement for the prompt sub-
mission of any modification or amendment
thereto;

(r) Provision for registration of
apprenticeship agreements, modifications,
and amendments. Notice to the registration
office of persons who have successfully
completed apprenticeship programs, and
notice of cancellations, suspensions and ter-
minations of apprenticeship agreements and
causes therefore;

(s) Authority for the termination
of an apprenticeship agreement during the
probationary period by either party without
stated cause;

(t) A statement that the program
will be conducted, operated, and adminis-
tered in conformity with applicable provi-
sions of the Council Plan for Equal
Employment Opportunity in
Apprenticeship;

(u) Name and address of the
appropriate authority under the program to
receive, process, and make disposition of
complaints;

(v) Recording and maintenance of
all records concerning apprenticeship as
may be required by the council and other
applicable law;

(w) All standards registered with
the council shall contain a provision which
states that the director of apprenticeship or
his designee selected from BAT or SAC
staff shall be an ex-officio member, without
vote, of any committee which functions to
administer the apprenticeship program;

(x) All standards which are pre-
sented to the council for registration shall
contain a provision which clearly states that
the director of apprenticeship or his desig-
nated representative shall have the right to
visit all job sites where apprentices may be
employed, and apprentice related instruc-
tion classes, in order to determine compli-
ance with apprenticeship standards;

(y) All standards which are
approved by the council shall be registered
for a specific period only, such period not to
exceed two years.

(i) When such period of
registration expires, the period of registra-
tion shall be automatically renewed for
another two years if no evidence has been
presented to the council which alleges that
the sponsor has not conducted the program
according to the standards, of that the pro-
gram is not in compliance with rules and
regulations contained in the Council Policy
Manual.

(ii) If evidence has been

presented to the council which alleges that
the sponsor had not operated the program in
accordance with the standards or that the
program is not in compliance with the
Council Policy Manual, the council may
extend the registration period in order to
investigate the allegation or to allow the
sponsor sufficient time to correct any defi-
ciencies, or the council may instruct the
director to inform the sponsor that the pro-
gram registration will not be renewed unless
the sponsor is able to show cause why the
registration should be continued in a hear-
ing before the council. Notice of opportuni-
ty for a hearing shall be sent to the sponsor
by registered or certified mail, return receipt
requested. This notice shall include the defi-
ciencies which exist, or are alleged to exist,
in the program and shall state that registra-
tion will not be renewed unless, within 15
days of receipt of the notice the sponsor
requests a hearing by registered or certified
mail, return receipt requested. If the sponsor
does not request a hearing within the allot-
ted time, the director shall discontinue the
registration of the program. If the sponsor
requests a hearing, the director shall submit
to the council chairman all the documenta-
tion which supports the allegation/s/ of non-
compliance. The council chairman may
convene a special council meeting in order
to allow the sponsor a hearing or such hear-
ing may be held during the next council
meeting. The director shall send a notice to
the sponsor by registered or certified mail,
return receipt requested, informing him of
the time and place of the council meeting
during which the hearing will be held. Such
notice shall also include a statement of the
provision of this Manual pursuant to which
the hearing will be held. The sponsor shall
also be informed that the council chairman
shall regulate the course of the hearing and
that the hearing will be informally conduct-
ed. Every party shall have the right to coun-
sel, and a fair opportunity to present his/her
case including such cross-examination as
may be appropriate in the circumstances.
The council shall make a decision, based
upon the evidence presented during the
hearing, if registration is to be renewed or
such renewal is to be denied. All benefits of
registration shall be extended to the sponsor
after the expiration of registration of his
program until a final decision is made by
the council to deny registration of the pro-
gram, except that no new apprentices will
be registered during this period.

(iii) During the speci-
fied period of registration, the council may
deregister any program in accordance with
Paragraph (1) of Subsection D of 11.2.3.27
NMAC, or Paragraph (2) of Subsection D
of 11.2.3.27 NMAC, of this Policy Manual.

(z) A requirement that, should
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either federal or state regulations or any
other applicable regulation allow the
employment of "Helpers" on construction
projects for which wages have been prede-
termined, no employer who participates in
the apprenticeship program covered by
standards shall employ any "Helper" on any
construction project unless the full maxi-
mum allowable ratio of apprentices are
employed and physically present on such
project. This requirement shall apply to all
construction projects, whether or not wages
have been 
predetermined for the project.
[6-7-77, 2-21-78, 8-26-84; 11.2.3.22
NMAC – Rn & A, 11 NMAC 2.3.22, 12-30-
02]

Rule 222, Motor Carrier Agreements, filed
10/27/93; SCC Rule 223, Leasing and
Interchange of Equipment, filed 10/27/93;
SCC Rule 224, Single Unit Leasing, filed
1/5/93; SCC Rule 231, General Compliance
Requirements, filed 10/27/93; SCC Rule
232, Insurance Requirements, filed 1/5/93;
SCC Rule 233, Bond Requirements, filed
1/5/93; SCC Rule 241, Records of Motor
Transportation Entities, filed 1/5/93; SCC
Rule 242, Accounts, filed 1/5/93; SCC Rule
243, Annual Reports, filed 1/5/93; SCC
Rule 244, Other Reports, filed 1/5/93; SCC
Rule 251, Motor Carriers of Persons -
General Provisions, filed 1/5/93; SCC Rule
261, Motor Carriers of Property - General
Provisions, filed 1/5/93; SCC Rule 262,
Bills of Lading and Route Manifests, filed
1/5/93; SCC Rule 263, Freight Bills, filed
1/5/93; SCC Rule 264, Collection of Freight
Charges; C.O.D. Shipments, filed 1/5/93;
SCC Rule 265, Parcel Carriers, filed 1/5/93;
SCC Rule 266, Claims for Loss or Damage
to Cargo, filed 1/5/93; SCC Rule 267,
Wrecker Services, filed 1/5/93; SCC Rule
268, Household Goods Carriers, filed
1/5/93; SCC Rule 271, Enforcement -
General Provisions, filed 1/5/93; SCC Rule
272, Inspections, filed 1/5/93; SCC Rule
273, Administrative Enforcement
Proceedings, filed 1/5/93; SCC Rule 274,
Enforcement of Commission Orders, filed
1/5/93; SCC Rule 275, Criminal Penalties,
filed 1/5/93; and SCC Rule 276, Civil
Liability, filed 1/5/93.

18.1.2.4 D U R A T I O N :
Permanent.
[18.1.2.4 NMAC - N, 12-30-02]

18.1.2.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.
[18.1.2.5 NMAC - N, 12-30-02]

18.1.2.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Sections 65-2-92, 65-2-96, and 65-2-
109.
[18.1.2.6 NMAC - N, 12-30-02]

18.1.2.7 D E F I N I T I O N S :
[Reserved]
[18.1.2.7 NMAC - N, 12-30-02]

18.1.2.8 COMPLAINTS GEN-
ERALLY: The Commission shall not
accept a complaint from a customer of a
motor carrier until the customer has made a
good faith effort to resolve the complaint
directly with the motor carrier, except when
the complaint is safety related.
[18.1.2.8 NMAC - Rp, SCC Rule 273.05,
12-30-02]

18.1.2.9 INFORMAL COM-
PLAINTS:

A. Initiation. Any person
may initiate an informal complaint by letter,
facsimile transmission, electronic mail, or
other writing filed with the Commission.
Such complaints will not toll the running of
any limitation period.

B. Contents. A written
informal complaint shall set forth the name
and address of the complainant, the name
and address of the person against whom the
complaint is made, the nature of the com-
plaint in a clear and concise manner, a brief
statement of the facts forming the basis of
the complaint, the relief requested, and
whether the complainant has attempted to
resolve the complaint with the motor carri-
er.  An informal complaint need not be in
affidavit form.  If the informal complaint
does not initially contain the information
described in this paragraph, a member of
the Transportation Division staff will con-
tact the complainant to attempt to obtain the
missing data.

C. Without prejudice.
The presentation of an informal complaint
shall be without prejudice to the right to file
a formal complaint.

D. Commission investi-
gation of complaint. Upon receipt of an
informal complaint, the Commission shall,
when appropriate, inform the motor carrier
as soon as practicable that a complaint has
been filed against it.  The Transportation

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

The Public Regulation Commission will
repeal the following Transportation rules
effective December 30, 2002:  SCC 70-8,
Revoking Rule XV of the Regulations
Regulating Aircraft Common Carriers and
Adopting Replacement of Equipment List,
filed 11/19/70; SCC 72-6, Order No. 2229,
Docket No. 346, filed 10/02/72; SCC 72-16,
The Law Regulating Aircraft Common
Carriers Within the State of N.M. Together
with Rules and Regulations, filed 10/18/72;
SCC Rule 79-1, Rules Governing Tariff
Filing Requirements, filed 3/6/79; SCC 85-
1, In the Matter of the Adoption of
Regulations Regarding the Transportation
of Hazardous Materials, filed 1/17/85; SCC
95-04-TR, Parental Responsibility Act
Rule, filed 10/18/95; SCC Rule 201,
Prefatory Rules, 1/5/93; SCC Rule 202,
Definitions, filed 10/27/93; SCC Rule 203,
Commission Forms, 10/27/93; SCC Rule
204, Fees, filed 10/27/93; SCC Rule 205,
Commission Records, filed 1/5/93; SCC
Rule 206, Commission Procedures, filed
1/5/93; SCC Rule 207, Emergency Rule
Governing Motor Carriers of Property, filed
12/28/94; SCC Rule 211, General Operating
Authority Provisions, filed 1/5/93; SCC
Rule 212, Certificates of Public
Convenience and Necessity for Common
Motor Carriers, filed 1/5/93; SCC Rule 213,
Permits for Contract Motor Carriers, filed
1/5/93; SCC Rule 214, Warrants for Limited
Operating Authority, filed 10/27/93; SCC
Rule 215, Registration of Interstate
Carriers, filed 10/27/93; SCC Rule 216,
Licenses for Transportation Brokers, filed
1/5/93; SCC Rule 217, Emergency and
Temporary Authority, filed 1/5/93; SCC
Rule 218, Changes in Operating Authority,
filed 10/27/93; SCC Rule 221, Tariffs,
Rates and Schedules, filed 10/27/93; SCC

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 1 TRANSPORTATION
GENERAL PROVISIONS
PART 2 TRANSPORTATION
DIVISION PROCEDURES

18.1.2.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission.
[18.1.2.1 NMAC - N, 12-30-02]

18.1.2.2 SCOPE: This rule
applies to all persons operating as motor
carriers or commuter vanpools in New
Mexico who are subject to the jurisdiction
of the Commission.
[18.1.2.2 NMAC - N, 12-30-02]

18.1.2.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.
[18.1.2.3 NMAC - N, 12-30-02]
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Division shall review and investigate the
complaint and shall advise the complainant
and the motor carrier of the results of the
investigation within sixty (60) days.  The
Commission may extend the time for the
investigation for good cause.  If the com-
plaint is safety related, and the motor vehi-
cle weighs 10,001 pounds or more, staff
shall also refer the complaint to MTD.

F. Choice of procedure.
If the Transportation Division is unable to
resolve an informal complaint to the satis-
faction of the parties, either party may,
within ten (10) days after receipt of the
results of the investigation:

(1) request mediation; or
(2) file a formal complaint.

[18.1.2.9 NMAC - N, 12-30-02]

18.1.2.10 FORMAL COM-
PLAINTS:

A. Form of complaint.
Formal complaints shall be in writing, and
shall allege a violation of the Motor Carrier
Act, a Commission rule or order, or a tariff
or operating authority.  A complainant who
is not an individual shall be represented by
an attorney.  A formal complaint shall be
filed as provided in 18.3.1.11 NMAC and
shall be assigned a docket number.  A for-
mal complaint must contain:

(1) a clear and concise statement
of the relief sought;

(2) a concise and explicit state-
ment of the facts which the complainant is
prepared to prove by competent evidence
and upon which the Commission is expect-
ed to rely in granting the relief sought;

(3) citations to any laws, rules,
orders, tariffs, or operating authorities
alleged to have been violated; 

(4) the exact legal and "doing
business as" name, mailing address and
telephone number of the complainant and
his attorney if any; and

(5) the exact legal name, mailing
address and telephone number of the
respondent, if known.

B. Notice of complaint.
The Commission shall immediately notify
the respondent motor carrier that a formal
complaint has been filed against it.  When
required by law, the notice shall also state
that administrative fines or other sanctions
may be imposed. 

C. Docketing of
Complaint.

(1) Upon receipt of a formal com-
plaint that is in substantial compliance with
this rule, the Commission shall cause a copy
of the complaint to be served on the respon-
dent accompanied by a notice from the
Commission calling upon the respondent to
satisfy the complaint or to answer it in writ-
ing within twenty (20) days of service of the

complaint.  The notice shall also state that
the Commission may impose administrative
fines or other sanctions.   The Commission
shall further serve the respondent with
notice of any amendments to the complaint.
The Commission may appoint a hearing
examiner for further proceedings.

D. Notice of hearing. If a
hearing is scheduled, at least twenty (20)
days prior to the hearing, the Commission
or hearing examiner shall mail a notice of
hearing to the respondent and the com-
plainant.  If the Commission determines
that the subject matter of the complaint
involves a matter of general public interest,
the Commission or hearing examiner may
require that the respondent, at his own
expense, give notice of the hearing:

(1) by publication at least twenty
(20) days prior to the hearing in a newspa-
per of general circulation available in the
county where the complaint originated, or

(2) in such other manner as the
Commission or hearing examiner may
deem proper under the circumstances.

E. Satisfaction of com-
plaint. If the respondent desires to satisfy
the complaint, he shall submit to the
Commission in the answer a statement of
the relief that he is willing to give, and shall
contemporaneously serve a copy of the
answer upon the complainant.  The
Commission may dismiss the complaint
upon acceptance of the offer by the com-
plainant and notice to the Commission.  If
there is a partial settlement of the case with
dismissal in part, the complainant may pro-
ceed with the remaining issues.

F. Time for filing
answers to complaints.

(1) The respondent shall answer
the complaint within twenty (20) days of the
date of service of the complaint by the
Commission.  For good cause shown, the
Commission or hearing examiner may
require the filing of an answer within a dif-
ferent time period.

(2) If an amendment to a com-
plaint is filed before the answer is filed, the
respondent shall have either ten (10) days
from the date of service of the amendment,
or the period set forth in the Commission
notice, whichever period is longer, to
answer.  The respondent need not answer
amendments to a complaint made subse-
quent to the filing of an answer unless
required by the Commission or hearing
examiner.

G. Contents of answers.
The answer shall state in short and plain
terms the respondent’s defenses to each
claim asserted and shall admit or deny the
averments upon which the complainant
relies.  If the respondent is without knowl-
edge or information sufficient to form a

belief as to the truth of an averment, the
answer shall so state and this shall have the
effect of a denial.
[18.1.2.10 NMAC - N, 12-30-02]

18.1.2.11 S E T T L E M E N T
CONFERENCES:

A. Purpose.
(1) The purposes of a settlement

conference are to resolve complaints, expe-
dite the hearing process, and assist parties
and the Director in reaching a settlement at
the earliest possible stage.

(2) Nothing in this rule shall be
construed to limit or discourage voluntary
settlement negotiations among the Director
and the parties to any proceeding.  When
deemed appropriate, the Commission or
hearing examiner may order a settlement
conference.

(3) Nothing in this rule shall be
construed to limit additional settlement con-
ferences.  The Commission or hearing
examiner may suspend the procedural
schedule in the case until the settlement
conference is complete.

B. Result of settlement
conference. If the parties and staff have
agreed upon a settlement, they shall file a
stipulation with the Commission.
[18.1.2.11 NMAC - N, 12-30-02]

18.1.2.12 MEDIATION:
A. The Commission may,

in its discretion, designate a mediator at any
time upon request of any party or staff or on
its own motion.

B. The mediator may be a
permanent or temporary employee of the
Commission or another state agency or any
other individual who is acceptable to the
parties and staff.  If the parties request a
mediator who is not an employee of the
Commission, the Commission shall not
approve the request unless the parties agree
in writing to bear as their own the costs of
obtaining the mediator's services.  The
mediator shall not be the hearing examiner
who is assigned to the case.  The mediator
shall have no official, financial, or personal
conflict of interest with respect to the issues
in controversy, unless such interest is fully
disclosed in writing to all parties and staff at
the time the mediator is assigned by the
Commission and all parties agree that the
mediator may serve.  The mediator shall not
subsequent to serving as a mediator partici-
pate in the proceeding as a hearing examin-
er, advisory staff, staff counsel or expert
witness, or as an attorney, expert witness, or
representative of any party to the proceed-
ing.

(1) The Commission may assign a
mediator at the same time it assigns the case
to a hearing examiner.
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(2) The mediator shall notify the
parties and staff by telephone or mail of the
time and place of the mediation conference,
which will be held at Commission offices
unless otherwise directed by the mediator.
The notice may direct the parties and staff
to send the mediator, but not other parties or
staff, their settlement positions and other
necessary information that could facilitate
the mediation conference, including the
results of staff's investigation of the com-
plaint.  In addition the mediator may require
counsel to have their clients present at the
settlement conference or accessible by tele-
phone.  The mediator shall not discuss the
mediation conference with any
Commissioner or hearing examiner hearing
the case.

C. If the parties are able to
reach a settlement of their dispute, in appro-
priate cases the mediator shall assist the par-
ties in preparing a written agreement to
reflect the settlement.  If the parties are
unable to reach a complete settlement of
their dispute, and no formal complaint has
been filed, the mediator shall advise the par-
ties that they may file a formal complaint
with the Commission.

D. If the parties and staff
are unable to reach an agreement through
mediation, the mediator shall issue a state-
ment that the settlement conference was
held and the case shall proceed.

E. Offers of settlement
and statements made in furtherance of them
made in the course of a settlement confer-
ence are privileged and, except by agree-
ment among all parties and staff, shall not
be admissible as evidence in any formal
hearing before the Commission nor dis-
closed by the mediator voluntarily or
through compulsory process.
[18.1.2.12 NMAC - N, 12-30-02]

HISTORY OF 18.1.2 NMAC:
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as:
SCC Rule 273, Administrative Enforcement
Proceedings, filed on 1-5-93.

History of repealed material.  
SCC Rule 273, Administrative Enforcement
Proceedings, filed on 1-5-93.

PART 1 GENERAL PROVI-
SIONS

18.3.1.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission.
[18.3.1.1 NMAC - N, 12-30-02]

18.3.1.2 SCOPE: This rule
applies to all motor carriers subject to the
jurisdiction of the Commission.
[18.3.1.2 NMAC - Rp, SCC Rules 201.06
and 201.08, 12-30-02]

18.3.1.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.
[18.3.1.3 NMAC - Rp, SCC Rule 201.05,
12-30-02]

18.3.1.4 D U R A T I O N :
Permanent.
[18.3.1.4 NMAC - N, 12-30-02]

18.3.1.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.
[18.3.1.5 NMAC - Rp, SCC Rule 201.03,
12-30-02]

18.3.1.6 OBJECTIVE: The
purpose of this rule is to set forth general
provisions governing motor transportation
in New Mexico.
[18.3.1.6 NMAC - Rp, SCC Rule 201.02,
12-30-02]

18.3.1.7 DEFINITIONS: In
addition to the definitions in NMSA 1978
Section 65-2-82, as used in these rules:

A. amendment (of a cer-
tificate or permit) means a change in the
routes, territory, or services authorized by
an existing certificate of public convenience
and necessity or permit.

B. bingo bus service
means the scheduled or unscheduled com-
pensated transportation of passengers in
motor vehicles over regular or irregular
routes to and from legal gambling establish-
ments at rates that apply to each individual
passenger.

C. cadaver means a dead
human body.

D. cancellation means the
voluntary, permanent termination of all or
part of an operating authority.

E. change in name means
a change in the legal name of the owner of
an operating authority or in the d/b/a name
of the transportation business, but does not
include a change in ownership.

F. charter service means
the compensated transportation of a group
of persons in a motor vehicle who, pursuant

to a common purpose, under a single con-
tract, at a fixed charge for the motor vehicle
and driver, have acquired the exclusive use
of the motor vehicle to travel together under
an itinerary either specified in advance or
modified after having left the place of ori-
gin.

G. common control means
control of more than one operating authori-
ty of the same kind for the same or overlap-
ping territory.

H. control (of an operating
authority) means the power to direct or
cause the direction of the management and
policies of a motor carrier deriving from:

(1) ownership of a sole propri-
etorship, if the operating authority is held
by a person or sole proprietorship;

(2) ownership of ten percent or
more of the voting stock of the corporation,
if the operating authority is held by a corpo-
ration;

(3) a partnership interest in a gen-
eral partnership, if the operating authority is
held by a general partnership;

(4) an interest in a limited part-
nership of ten percent or more of the total
value of contributions made to the limited
partnership, or entitlement to ten percent or
more of the profits earned or other compen-
sation paid by the limited partnership, if the
operating authority is held by a limited part-
nership;

(5) a membership interest of ten
percent or more in a limited liability com-
pany, if the operating authority is held by a
limited liability company; or

(6) capacity as a trustee, personal
representative or other person with a fiduci-
ary duty to a motor carrier.

I. Director means the
Director of the Transportation Division of
the New Mexico Public Regulation
Commission or his designee.

J. endorsement means the
document evidencing the amendment of a
certificate of public convenience and neces-
sity or permit.

K. facilities includes
lands, buildings, and improvements to real
property owned, leased, or used in the oper-
ations of a motor carrier.

L. FMCSA means the
Federal Motor Carrier Safety
Administration or any predecessor or suc-
cessor agency.

M. hazardous matter has
the meanings given in 49 CFR Section
390.5 for the terms hazardous material, haz-
ardous substance, and hazardous waste.

N. household goods carrier
(HGC) means a person who transports
household goods.

O. inspection means the
examination by the Commission, the Motor
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Transportation Division, or other lawful
entity of a motor carrier's operations,
including the facilities and equipment used
in connection with its operations, and all
pertinent records.

P. involuntary suspension
means the temporary cessation of use of all
or part of an operating authority ordered by
the Commission for cause for a stated peri-
od of time or pending compliance with cer-
tain conditions.

Q. lease of a certificate or
permit means an agreement by which the
owner of a certificate of public convenience
and necessity or permit grants to another the
exclusive right to use all or part of the cer-
tificate of public convenience and necessity
or permit for a specified period of time in
exchange for consideration.

R. limousine service
means the unscheduled compensated trans-
portation over irregular routes of passengers
in a chauffeur-driven luxury motor vehicle
at the exclusive direction of one individual
or group at a fixed charge for the motor
vehicle and driver for a period of time that
is not less than thirty (30) minutes.

S. motor carrier of persons
means a person who provides compensated
transportation of persons on any highway in
New Mexico.

T. MTD means the Motor
Transportation Division of the New Mexico
Department of Public Safety.

U. non-emergency med-
ical transport service means  the unsched-
uled medically necessary transportation of
passengers in a motor vehicle over irregular
routes, to or from medical facilities only, at
rates that apply to each individual passen-
ger.

V. on duty time has the
meaning given in 49 CFR Part 395.

W. operating authority
means a certificate of public convenience
and necessity, permit, warrant, certificate of
registration, single trip permit, license, or
single-state registration issued by the
Commission.

X. principal place of busi-
ness means the mailing address of the motor
carrier and the street address and other
physical locations of a motor carrier's busi-
ness office and stationing points.

Y. property means mov-
able articles of value, cadavers, hazardous
matter, farm products transported from the
place of harvesting to market, to storage, or
to a processing plant, livestock hauled in
lots of less than twenty-five thousand
pounds, and the items transported by a tow-
ing service, but does not include household
goods.

Z. public liability insur-
ance means automobile bodily injury and

property damage liability insurance.
AA. rate means every form

of compensation charged or collected,
whether directly or indirectly, by any person
for any transportation service that is subject
to the jurisdiction of the Commission.

BB. records means all
accounts, correspondence, tapes, discs,
papers, books, documents, and memoranda,
and transcribed information regarding the
operations of a motor carrier, in whatever
form created and maintained.

CC. repossession service
means the compensated transportation of a
motor vehicle lawfully seized without con-
sent from the owner or operator.

DD. revocation means the
involuntary permanent termination of all or
part of an operating authority ordered by the
Commission for cause.

EE. shared ride service
means the unscheduled compensated trans-
portation of passengers to or from trans-
portation hub facilities over irregular routes
in motor vehicles with a seating capacity of
seven (7) or more persons at rates for each
individual passenger that are generated
from a grid-based zone rate structure.

FF. shuttle service means
the scheduled compensated transportation
of passengers in motor vehicles over regular
routes at rates that apply to each individual
passenger.

GG. tariff means a docu-
ment filed by a motor carrier of persons,
household goods carrier or towing service
performing nonconsensual tows, and
approved by the Commission, that sets forth
the transportation services offered by the
motor carrier to the general public, and all
rates, terms and conditions, and schedules if
applicable, relating to those services.

HH. taxi service means the
unscheduled compensated transportation of
passengers over irregular routes in motor
vehicles with a seating capacity of 6 or
fewer persons at rates based upon one
charge for the first person who has exclu-
sive direction of the motor vehicle and an
additional lower charge for each additional
person.

II. these rules means the
rules codified in Title 18, Chapter 3 of the
New Mexico Administrative Code.

JJ. tour and sightseeing
service means the scheduled or unscheduled
guided compensated transportation of pas-
sengers over regular or irregular routes in
motor vehicles to scenic points or other
points of interest at rates that apply to each
individual passenger.

KK. towing service has the
meaning given to "towing company" in
NMSA 1978 Section 65-2-82 and, as used
in 18.3.13 NMAC, Towing Services,

includes repossession services using towing
equipment.

LL. vehicle escort service
means the compensated use of a motor vehi-
cle to accompany another motor vehicle that
is transporting a load that exceeds the max-
imum size or weight limits allowed by law.

MM. voluntary suspension
means the Commission-authorized tempo-
rary withdrawal from or cessation of use of
all or part of a certificate of public conven-
ience and necessity or permit at the request
of the motor carrier, for a specified period
of time not to exceed one hundred eighty
(180) days.

NN. warrant means the
operating authority issued by the
Commission or its designee to charter, tow-
ing, repossession, and vehicle escort servic-
es, and motor carriers of property.
[18.3.1.7 NMAC - Rp, SCC Rules 202.03 &
207.03, 12-30-02]

18.3.1.8 C O M P L I A N C E
WITH THE LAW:

A. A motor carrier must
comply with these rules and all applicable
state and federal laws and regulations.  All
operating authorities issued by the
Commission are subject to these rules as
fully as if these rules were set forth verba-
tim in each operating authority.

B. In an emergency, a
motor carrier may vary from a specific
requirement of these rules when authorized
by a law enforcement officer or public safe-
ty official.
[18.3.1.8 NMAC - Rp, SCC Rule 231.01,
12-30-02]

18.3.1.9 C O M P L I A N C E
WITH TERMS OF OPERATING
AUTHORITY AND TARIFFS:

A. A motor carrier must
comply with the terms and conditions of its
operating authority.

B. A motor carrier of per-
sons or household goods, and towing serv-
ices performing nonconsensual tows, must
comply with the terms and conditions of its
tariffs approved by the Commission.

C. If there is a conflict
between the terms and conditions of an
operating authority and the terms and con-
ditions of an approved tariff, the operating
authority will govern the specific conflict.

D. If there is a conflict
between these rules and the terms and con-
ditions of a tariff or operating authority
approved by the Commission, these rules
will govern the specific conflict.
[18.3.1.9 NMAC - Rp, SCC Rule 231.02,
12-30-02]

18.3.1.10 WAIVER OF OR



New Mexico Register / Volume XIII, Number 24 / December 30, 2002 1029

VARIANCE FROM RULE REQUIRE-
MENTS:

A. The Commission may,
in its discretion, waive or vary any require-
ment of these rules whenever the
Commission finds that such waiver or vari-
ance would be in the public interest.

B. A motor carrier that
cannot meet one or more of the require-
ments of these rules may petition the
Commission for a waiver or variance.  The
petition shall be in writing and shall
include:

(1) a list of those requirements
which the motor carrier wishes to have
waived or varied; 

(2) an explanation and description
of the specific conditions which prevent the
requirement from being met; and,

(3) a statement of steps already
taken and to be taken, with projected time
limits for each step, in attempting to meet
the requirements.

C. The Commission may
order a hearing on the merits of the petition.

D. A motor carrier shall be
required to comply with requirements it has
petitioned to have waived or varied until the
Commission has issued an order on the mer-
its of the petition, unless the Commission or
its designee grants an interim waiver of or
variance from one of more of the require-
ments that are the subject of the petition.

E. No waiver or variance
of any requirement of these rules granted by
the Commission is transferable.
[18.3.1.10 NMAC - Rp, SCC Rules 201.09
and 206.06, 12-30-02]

18.3.1.11 FILING OF DOCU-
MENTS: In addition to the requirements
stated here, particular rules may include
other filing requirements.

A. Address for correct
filing of documents.

(1) Documents filed by mail must
be sent to the New Mexico Public
Regulation Commission, Docket Filing
Unit, Transportation Division, P.O. Box
1269, Santa Fe, New Mexico 87504-1269.

(2) Documents filed in person
must be delivered to the Docket Filing Unit
of the New Mexico Public Regulation
Commission, P.E.R.A. Building, Room 406,
Paseo de Peralta and Old Santa Fe Trail,
Santa Fe, New Mexico.

B. Filing by facsimile or
electronic mail. Persons may call the New
Mexico Public Regulation Commission
Docket Filing Unit to obtain the facsimile
number or electronic mail address for filing
documents.  Persons filing documents by
facsimile or electronic mail must also mail
or deliver the original document to the
Commission.  The document will be

deemed filed on the date of receipt of the
facsimile, the electronic mail, or the origi-
nal, whichever occurs first.  The
Commission will accept facsimile and elec-
tronic mail filings of:

(1) appointments of a substitute
agent for service of process;

(2) change of address reports;
(3) reports of fatal accidents; 
(4) complaints; and
(5) other documents the

Commission or its designee in its discretion
permits.
[18.3.1.11 NMAC - Rp, SCC Rule 206.01,
12-30-02]

18.3.1.12 INCOMPLETE FIL-
INGS:

A. A filing will be consid-
ered incomplete if:

(1) it is unsigned;
(2) it is unverified and verifica-

tion is required;
(3) it omits any information

required by law or Commission rule or
order;

(4) it is not submitted on a
Director-prescribed form and a form exists
for that purpose; 

(5) the required fee is not submit-
ted with the filing;

(6) the Commission determines
the filing is otherwise insufficient.

B. The Director shall
return an incomplete filing with a statement
indicating the nature of the insufficiency.
[18.3.1.12 NMAC - Rp, SCC Rule 206.02,
12-30-02]

18.3.1.13 D I R E C TO R - P R E -
SCRIBED FORMS:

A. Use required. The
Director has prescribed forms to carry out
certain requirements of these rules.   The
most current version of a Commission form
must be used when a form exists for that
purpose, unless these rules state otherwise
or the Commission waives this requirement.
Where the Commission has not prescribed a
form, the motor carrier shall file the infor-
mation and documents required by these
rules in the order in which they are listed in
these rules.

B. How to obtain. Copies
of Director-prescribed forms may be
obtained from the Director:

(1) by writing to the New Mexico
Public Regulation Commission,
Transportation Division, P.O. Box 1269,
Santa Fe, New Mexico 87504-1269;

(2) by calling the  New Mexico
Public Regulation Commission,
Transportation Division at 1-800-947-4722;

(3) on the Commission's website
at www.nmprc.state.nm.us.

C. Photocopies permit-
ted. The Commission will accept filings
made on photocopies of Director-prescribed
forms, provided they are legible.
[18.3.1.13 NMAC - Rp, SCC Rule 203.01,
12-30-02]

18.3.1.14 INSPECTION:
A. General authority.

NMSA 1978 Section 65-2-101 authorizes
the Commission to inspect a motor carrier's
operations.

B. Inspection of cargo
under seal. NMSA 1978 Section 65-1-7
authorizes MTD enforcement employees to
inspect cargo.

(1) If an MTD enforcement
employee breaks a seal to inspect cargo, the
MTD enforcement employee shall:

(a) reseal the load with a seal fur-
nished by MTD; and

(b) give the driver a written
acknowledgement, on a form prescribed by
MTD, that the MTD enforcement employee
broke the seal.

(2) No MTD enforcement
employee shall break a U.S. government
seal.
[18.3.1.14 NMAC - Rp, SCC Rules 272.01
and 272.03, 12-30-02]

18.3.1.15 INVESTIGATIONS:
A. The Commission or the

Director may initiate an investigation if an
inspection reveals, or the Commission or
the Director otherwise becomes aware of,
facts indicating a possible violation of these
rules.  Upon completion of the investiga-
tion, the Commission or the Director may
initiate any further appropriate action.

B. The Commission may
issue to any person it designates as an
inspector or investigator credentials evi-
dencing the person's authority and bearing
the person's photograph.
[18.3.1.15 NMAC - Rp, SCC Rules 271.03
and 273.06, 12-30-02]

18.3.1.16 TRANSPORTATION
OF HAZARDOUS MATTER: All motor
carriers transporting hazardous matter in
New Mexico shall comply with 18.2.3
NMAC, Motor Carrier Safety, promulgated
by MTD.
[18.3.1.16 NMAC - Rp, SCC Rules 261.03
and 261.04, 12-30-02]

18.3.1.17 D E C E P T I V E
ADVERTISING PROHIBITED:

A. No motor carrier of per-
sons or household goods, or towing service
performing nonconsensual tows, shall make
in any manner, orally or in writing, via any
medium of advertisement or communica-
tion, a statement concerning any aspect of,
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or payment for, intrastate compensated
transportation performed by the motor car-
rier that is false or misleading in part or in
whole.  A statement shall be deemed false or
misleading if it omits any qualification
imposed by these rules.

B. A motor carrier of per-
sons or household goods, or towing service
performing nonconsensual tows, shall be
answerable for violations of this section by
unauthorized persons or firms within the
control of the motor carrier of persons or
household goods, or towing service per-
forming nonconsensual tows.

C. A motor carrier of per-
sons or household goods, or towing service
performing nonconsensual tows, shall
advertise and solicit in the legal or "doing
business as" name shown on its operating
authority, but may advertise the name of an
officially registered agent so long as the
name of the motor carrier of persons or
household goods, or towing service per-
forming nonconsensual tows, is prominent-
ly displayed along with the agent's name.
[18.3.1.17 NMAC - Rp, SCC Rule 231.13,
12-30-02]

18.3.1.18 RULES OF PROCE-
DURE: In all matters before the
Commission involving motor carriers, the
Commission shall follow 18.1.2 NMAC,
Transportation Division Procedures, and the
Rules of Procedure of the New Mexico
Public Regulation Commission.  A specific
provision in these rules shall control over a
conflicting general provision in 18.1.2
NMAC, Transportation Division
Procedures, or the Rules of Procedure.
[18.3.1.18 NMAC - Rp, SCC Rule 206.04,
12-30-02]

HISTORY OF 18.3.1 NMAC
Pre-NMAC history: The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,

filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 1, Rules of Procedure
Governing Motor Carriers, filed on 3-5-82; 
SCCMC Rule No. 28, Complaints, filed on
3-5-82; 
SCCMC Rule No. 29, Inspector Authority,
filed on 3-5-82;
SCC Rule 201, Prefatory Rules, filed on 1-
5-93; 
SCC Rule 202, Definitions, filed on 1-5-93; 
SCC Rule 203, Commission Forms, filed on
1-5-93; 
SCC Rule 206, Commission Procedures,
filed on 1-5-93; 
SCC Rule 207, Emergency Rule Governing
Motor Carriers of Property, filed on 
SCC Rule 231, General Compliance
Requirements;
SCC Rule 261, Motor Carriers of Property-
General Provisions, filed on 1-5-93;
SCC Rule 271, Enforcement-General
Provisions, filed on 1-5-93;
SCC Rule 272, Inspections;
SCC Rule 273, Administrative Enforcement
Proceedings, filed on 1-5-93. 

History of repealed material.
SCC Rule 201, Prefatory Rules, filed on 1-
5-93; 
SCC Rule 202, Definitions, filed on 1-5-93; 
SCC Rule 203, Commission Forms, filed on
1-5-93; 
SCC Rule 206, Commission Procedures,
filed on 1-5-93; 
SCC Rule 231, General Compliance
Requirements;
SCC Rule 261, Motor Carriers of Property-
General Provisions, filed on 1-5-93;
SCC Rule 271, Enforcement-General
Provisions, filed on 1-5-93;
SCC Rule 272, Inspections;
SCC Rule 273, Administrative Enforcement
Proceedings, filed on 1-5-93.

18.3.2.2 SCOPE: This rule
applies to all persons operating as a motor
carrier in New Mexico who are subject to
the jurisdiction of the Commission.
[18.3.2.2 NMAC - N, 12-30-02]

18.3.2.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.
[18.3.2.3 NMAC - N, 12-30-02]

18.3.2.4 D U R A T I O N :
Permanent.
[18.3.2.4 NMAC - N, 12-30-02]

18.3.2.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.
[18.3.2.5 NMAC - N, 12-30-02]

18.3.2.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Sections 65-2-92, 65-2-96, and 65-2-
109.
[18.3.2.6 NMAC - N, 12-30-02]

18.3.2.7 DEFINITIONS: See
18.3.1.7 NMAC.
[18.3.2.7 NMAC - N, 12-30-02]

18.3.2.8 O P E R A T I N G
AUTHORITY REQUIRED: No person
shall provide any of the following compen-
sated transportation services in New
Mexico without having first obtained from
the Commission the operating authority
required for the particular type of service to
be rendered.

A. A warrant evidencing
compliance with safety and financial
responsibility requirements is required for:

(1) charter services;
(2) towing services;
(3) repossession services using

towing equipment;
(4) vehicle escort services; or
(5) transportation of property,

except that a warrant is not required for the
transportation of cadavers by a person
licensed pursuant to the Thanatopractice
Act, NMSA 1978 Section 61-32-1 et seq.

B. A certificate of registra-
tion is required for:

(1) farm carriers; or
(2) commuter vanpools.
C. A license as a motor

carrier transportation agent is required to act
as intermediary between the public and
uncertificated motor carriers of persons pur-
suant to NMSA 1978 Section 65-4-1 et seq.

D. A certificate of public
convenience and necessity or permit is
required for:

(1) taxi services;
(2) limousine services;
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(3) shuttle services;
(4) shared-ride services;
(5) tour and sightseeing services;
(6) bingo bus services; 
(7) non-emergency medical trans-

portation services; or
(8) transportation of household

goods.  
E. A single trip permit is

required when a motor vehicle regularly
used to convey children to and from school
or school activities is used for a trip spon-
sored by a charitable organization.   
[18.3.2.8 NMAC – Rp, SCC Rules 207.08,
212.01, 213.01, 214.01, 216.01, and 261.05,
12-30-02]

18.3.2.9 CONTENTS OF
APPLICATIONS FOR A WARRANT,
CERTIFICATE OF REGISTRATION,
OR LICENSE: An applicant for a warrant,
certificate of registration, or license shall
file with the Commission an application
containing the following information and
documents:

A. the applicant's name;
B. the applicant's d/b/a

name, if applicable;
C. the applicant's principal

place of business;
D. the applicant's business

telephone number;
E. the applicant's tax iden-

tification number obtained from the New
Mexico Taxation and Revenue Department,
or the applicant's social security number;

F. if the applicant is a cor-
poration, evidence that the applicant is
authorized by the corporations bureau of the
Commission to do business in New Mexico
and that it is in good corporate standing in
New Mexico;

G. if the applicant is other
than a corporation, a description of the form
of ownership, the names and addresses of
all principal owners and managers, and the
date the business entity was created;

H. if the applicant is a
commuter vanpool, a description of the area
to be served;

I. if the applicant is a tow-
ing service providing non-consensual tows,
a proposed tariff meeting the requirements
of 18.3.6 NMAC, Tariffs;

J. an appointment of an
agent for service of process;

K. a list of all equipment
to be used by the applicant, including all
equipment leases filed with and approved
by the Commission in accordance with
these rules;

L. for each piece of equip-
ment, an annual inspection form completed
by a qualified inspector within the preced-
ing twelve (12) months that shows that each

motor vehicle proposed to be operated by
the applicant meets the safety requirements
of the Federal Motor Carrier Safety
Regulations;

M. a list of drivers and
drivers license information for each driver
including state of issuance, license number,
and class of license;

N. the applicant's written
statement certifying that all drivers meet the
driver qualifications of 18.3.3 NMAC,
Qualifications of Drivers, and that the appli-
cant will maintain driver qualification files
on each driver;

O. the applicant's U.S.
DOT safety rating, if it has one;

P. proof of public liability
insurance in accordance with 18.3.3
NMAC, Financial Responsibility, and the
insurance filing fee;

Q. a copy of either a cer-
tificate of workers' compensation insurance
or a certificate of exemption from the work-
ers' compensation administration;
(Commuter vanpools shall not be required
to file a certificate for volunteer drivers but
shall file the appropriate certificate for driv-
ers who are employees.)

R. the applicant's written
statement certifying that it has developed a
drug and alcohol testing program that will
meet the requirements of 49 CFR  Parts 40
and 382; or, if the applicant is a commuter
van pool, a certification that it has a pro-
gram providing for an initial drug test for
anyone seeking to be a commuter vanpool
driver;

S. a copy of the applicant's
written preventive maintenance program for
its motor vehicles as required by 18.3.5.11
NMAC;

T. a contact person and
telephone number for the Commission to
call in the event of a complaint.

U. the notarized oath of
the applicant attesting that all statements in
the application are true and correct; and

V. the required application
fee, if any.
[18.3.2.9 NMAC – Rp, SCC Rules 211.01
and 214.02, 12-30-02]

18.3.2.10 CONTENTS OF
APPLICATIONS FOR A SINGLE TRIP
PERMIT: An applicant for a single trip
permit shall file with the Commission an
application containing the following infor-
mation and documents:

A. the applicant's name,
address, and telephone number;

B. the time, purpose, ori-
gin, and destination of the trip;

C. the name, address, pur-
pose, and status of the charitable organiza-
tion sponsoring the trip, and the name and

telephone number of a contact person for
the charitable organization;

D. affidavits stating that
no certificated or permitted common or con-
tract motor carrier service is available for
the trip described in the application;

E. proof that the motor
vehicle to be used for the trip meets the
safety requirements prescribed by the
Motor Carrier Act and the commission's
rules.

F. the applicant's tax iden-
tification number obtained from the New
Mexico Taxation and Revenue Department,
or the applicant's social security number;

G. an annual vehicle
inspection conducted by a qualified inspec-
tor within the preceding twelve (12) months
that shows that the motor vehicle proposed
to be used for the trip meets the safety
requirements of the Federal Motor Carrier
Safety Regulations;

H. the name and driver's
license information for the driver including
state of issuance, license number, and class
of license;

I. the applicant's written
statement certifying that the driver meets
the driver qualifications of 18.3.4 NMAC,
Qualifications of Drivers, and that the appli-
cant maintains a driver qualification files on
the driver;

J. the applicant's U.S.
DOT safety rating, if it has one;

K. proof of public liability
insurance in accordance with 18.3.3
NMAC, Financial Responsibility, and

L. a contact person and
telephone number for the Commission to
call in the event of a complaint.

M. the notarized oath of
the applicant attesting that all statements in
the application are true and correct; and

N. the required application
fee, if any.
[18.3.2.10 NMAC – N, 12-30-02]

18.3.2.11 PROCEDURE FOR
REVIEWING APPLICATIONS FOR
WARRANTS, CERTIFICATES OF
REGISTRATION, SINGLE TRIP PER-
MITS, AND LICENSES:

A. Application required.
Applications for a warrant, certificate of
registration, single trip permit, or license
must be typed or completed in ink on forms
prescribed by the Director.

B. Number of copies.
Applicants must file an original and two
copies of the application form and every
required attachment with the Docket Filing
Unit as provided in 18.3.1.11 NMAC.  If the
applicant wishes to have a file stamped
copy of the complete application returned to
it, it must submit an additional copy of each
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form and attachment.
C. Review by the

Director. Within seven (7) business days of
receipt of an application, the Director will
review the application to determine whether
it is complete.

D. Complete applica-
tions. If the application contains the infor-
mation and documents required by 18.3.2.9
NMAC, the Director shall approve the
application for the warrant, certificate of
registration, single trip permit, or license.

E. Incomplete applica-
tions.

(1) If the application is incom-
plete, the Director will return the applica-
tion to the applicant along with an initial let-
ter outlining the deficiencies in the applica-
tion.  The applicant will have fifteen (15)
days from the date of the initial letter to cure
the deficiencies.  If the applicant fails to
return the application to the Commission
within fifteen (15) days from the date of the
initial letter, the application shall be deemed
abandoned, the docket will be closed, and
all fees paid will be forfeited to the state.

(2) If the applicant returns the
application to the Commission within twen-
ty days from the date of the initial letter but
the application is still deficient, the
Director, within fifteen (15) days, will
return the application to the applicant along
with a second letter outlining the deficien-
cies in the application.  The applicant will
have fifteen (15) days from the date of the
second letter to cure the deficiencies.  If the
applicant fails to return the application to
the Commission within fifteen (15) days
from the date of the second letter, or returns
the application but it is still deficient, the
application shall be deemed abandoned, the
file will be closed, and all fees paid will be
forfeited to the state.

F. Issuance of warrant,
certificate of registration, single trip per-
mit, or license.

(1) The Director will issue a war-
rant, certificate of registration, single trip
permit, or license within five (5) business
days after the date the Director approves the
application.  Issuance of the warrant, certifi-
cate of registration, single trip permit, or
license closes the docket.

(2) The Director will issue a war-
rant, certificate of registration, single trip
permit, or license in the name of the person
owning the motor carrier, if the motor carri-
er is a sole proprietorship; in the name of
the partners, if the motor carrier is a part-
nership; in the name of the limited liability
company if the motor carrier is a limited lia-
bility company; and in the name of the cor-
poration, if the motor carrier is a corpora-
tion.  No warrant, certificate of registration,
single trip permit, or license will be issued

only in a "doing business as" name.
[18.3.2.11 NMAC – Rp, SCC Rules 211.01,
211.10, and 214.03, 12-30-02]

18.3.2.12 TERMS AND CON-
DITIONS OF WARRANTS, CERTIFI-
CATES OF REGISTRATION, SINGLE
TRIP PERMITS, AND LICENSES:

A. Proof of operating
authority.  A copy of the warrant, certifi-
cate of registration, or single trip permit,
shall be carried in each motor vehicle oper-
ated by the motor carrier or commuter van-
pool.

B. Term.  A warrant, cer-
tificate of registration, or license shall
remain in force until suspended or revoked
by the Commission or until surrendered by
the person holding it.  A single trip permit
shall be valid only for the duration of the
trip.

C. Changes prohibited.
A warrant, certificate of registration, single
trip permit, or license may not be leased,
transferred, assigned or voluntarily sus-
pended.
[18.3.2.12 NMAC – Rp, SCC Rule 214.04,
12-30-02]

18.3.2.13 CONTENTS OF
APPLICATIONS FOR AN ORIGINAL
CERTIFICATE OF PUBLIC CONVE-
NIENCE AND NECESSITY OR PER-
MIT:

A. Applications for cer-
tificate of public convenience and neces-
sity. An applicant for a certificate of public
convenience and necessity shall file with
the Commission an application containing
the following information and documents:

(1) the applicant's name;
(2) the applicant's d/b/a name, if

applicable;
(3) the applicant's mailing

address;
(4) the applicant's tax identifica-

tion number obtained from the New Mexico
Taxation and Revenue Department, or the
applicant's social security number;

(5) if the applicant is a corpora-
tion:

(a) evidence that the applicant is
authorized by the corporations bureau of the
Commission to do business in New Mexico
and that it is in good corporate standing in
New Mexico; and

(b) the names and addresses of
any shareholders who own ten percent or
more of the voting stock of the corporation;

(6) if the applicant is other than a
corporation, a description of the form of
ownership, the names and addresses of all
principal owners and managers, the percent-
age of ownership interest of each, and the
date the business entity was created;

(7) appointment of an agent for
service of process;

(8) an income statement for the
latest fiscal year if available;

(9) a current balance sheet;
(10) affidavits or other evidence

upon which the applicant intends to rely to
show that the proposed service is or will be
required by the public convenience and
necessity;

(11) affidavits or other evidence
upon which the applicant intends to rely to
show that the applicant is fit, willing and
able; and

(12) a statement of the type of
service the applicant intends to operate and
a description of the territory it proposes to
serve;

(13) the application fee required
by Section 65-2-125 NMSA 1978;

(14) a proposed tariff meeting the
requirements of 18.3.6 NMAC, Tariffs; and

(15) a proposed general schedule
if the applicant will provide scheduled serv-
ice;

(16) for lease or transfer of an
existing certificate of public convenience
and necessity, a showing that the proposed
change is not being made to avoid any pre-
viously incurred taxes or legal obligations,
or to circumvent any otherwise applicable
requirements of these rules or the Motor
Carrier Act; and

(17) the notarized oath of the
applicant attesting that all statements in the
application are true and correct;

B. Applications for per-
mits. An applicant for a permit shall file
with the Commission an application con-
taining the following information and docu-
ments:

(1) the information and docu-
ments required by paragraphs (1) through
(16) of subsection A of this section, unless
the applicant already holds a certificate of
public convenience and necessity;

(2) a copy of each contract under
which the applicant intends to operate;

(3) a statement indicating:
(a) the effect that denying the per-

mit would have on the applicant and its cus-
tomers; and

(b) the changing character of the
requirements of those customers;

(4) the application fee required by
Section 65-2-125 NMSA 1978; and

(5) the notarized oath of the appli-
cant attesting that all statements in the
application are true and correct.
[18.3.2.13 NMAC – Rp, SCC Rules 211.01,
212.02, 213.02, and 221.14, 12-30-02]

18.3.2.14 PROCEDURE FOR
REVIEWING APPLICATIONS FOR
AN ORIGINAL CERTIFICATE OF
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PUBLIC CONVENIENCE AND
NECESSITY OR PERMIT: The
Commission shall review applications for
an original certificate of public convenience
and necessity or permit in accordance with
18.3.2.14 through 18.3.2.18 NMAC.
[18.3.2.14 NMAC – N, 12-30-02]

18.3.2.15 FILING REQUIRE-
MENTS:

A. Application required.
Applications must be typed or completed in
ink on forms prescribed by the Director.

B. Number of copies.
Applicants must file an original and five
copies of the application form and every
required attachment with the Docket Filing
Unit as provided in 18.3.1.11 NMAC.  If the
applicant wishes to have a file-stamped
copy of the complete application returned to
it, it must submit an additional copy of each
form and attachment.

C. Filing fee. Applicants
shall submit the appropriate application fee
with the application in the form of a check
or money order made payable to the New
Mexico Public Regulation Commission.

D. Docket number. The
Docket Filing Unit shall issue a docket
number upon receipt of the application and
fee.
[18.3.2.15 NMAC – Rp, SCC Rule 211.01,
12-30-02]

18.3.2.16 REVIEW FOR COM-
PLETENESS: Within seven (7) business
days of receipt of an application, the
Director will review the application to
determine if it is complete.

A. Complete applica-
tions. If the application contains all of the
information and documents required by the
section specified below for each particular
type of application, and is in compliance
with all other statutory requirements and
these rules, the Director shall certify in writ-
ing that the application satisfies the com-
pleteness requirements of subsection C of
NMSA 1978 Section 65-2-125.

(1) For an original certificate of
public convenience and necessity or permit,
18.3.2.13 NMAC;

(2) For a change in a tariff,
18.3.6.14 NMAC;

(3) For amendment of a certifi-
cate of public convenience and necessity or
permit, 18.3.8.9 NMAC;

(4) For lease of a certificate of
public convenience and necessity or permit,
18.3.8.10 NMAC;

(5) For voluntary transfer of a cer-
tificate of public convenience and necessity
or permit, 18.3.8.11 NMAC;

(6) For transfer by operation of
law of a certificate of public convenience

and necessity or permit, 18.3.8.12 NMAC;
(7) For reinstatement of a certifi-

cate of public convenience and necessity or
permit following involuntary suspension,
18.3.8.13 NMAC;

(8) For a change in the form of
ownership of a certificate of public conven-
ience and necessity or permit, 18.3.8.14
NMAC;

(9) For cancellation of a certifi-
cate of public convenience and necessity or
permit, 18.3.8.15 NMAC;

(10) Ffor voluntary suspension of
a certificate of public convenience and
necessity or permit, 18.3.8.16 NMAC;

(11) For reinstatement of a certifi-
cate of public convenience and necessity or
permit following voluntary suspension,
18.3.8.17 NMAC;

(12) For leasing equipment, sub-
section A of 18.3.9.8 NMAC.

B. Incomplete applica-
tions.

(1) If the application is incom-
plete, the Director will return the applica-
tion to the applicant along with an initial let-
ter outlining the deficiencies in the applica-
tion.  The applicant will have twenty days
from the date of the initial letter to cure the
deficiencies.  If the applicant fails to return
the application to the Commission within
twenty days from the date of the initial let-
ter, the application shall be deemed aban-
doned, the docket will be closed, and all
fees paid will be forfeited to the state.

(2) If the applicant returns the
application to the Commission within twen-
ty (20) days from the date of the initial let-
ter but the application is still deficient, the
Director, within ten (10) days, will return
the application to the applicant along with a
second letter outlining the deficiencies in
the application.  The applicant will have ten
(10) days from the date of the second letter
to cure the deficiencies.  The Director will
review the supplemented application within
ten (10) days.  If the supplemented applica-
tion cures the deficiencies, the Director will
certify the application as complete pursuant
to subsection A of this section.  If the appli-
cant fails to return the application to the
Commission within ten (10) days from the
date of the second letter, or the Director
determines the application is still deficient,
the application shall be deemed abandoned,
the docket will be closed, and all fees paid
will be forfeited to the state.
[18.3.2.16 NMAC – N, 12-30-02]

18.3.2.17 NOTICE:
A. The Director shall pre-

pare a notice of application and, if applica-
ble, grant of temporary authority within five
(5) business days of the date the Director
certifies that an application is complete.  If

the application is accompanied by an appli-
cation for temporary authority, the notice
shall so state.

B. An applicant shall, at its
own expense, publish the notice of applica-
tion and, if applicable, grant of temporary
authority once in a newspaper of general
circulation in the area to be served within
five (5) business days of receipt of the
notice prepared by the Director.

C. An applicant shall
request from the Director a list of all motor
carriers holding the kind of operating
authority the applicant has or is seeking and
all other interested parties.  An applicant
shall mail a copy of the notice of application
and, if applicable, grant of temporary
authority to all persons on the list within
five (5) business days of receipt of the
notice prepared by the Director.  Mailing of
such notice by first class U.S. mail to the
last known business address of a motor car-
rier shall constitute service under this rule.

D. An applicant shall file
an affidavit of publication and a certificate
of mailing with the Docket Filing Unit.
Instead of the affidavit of publication, an
applicant may file the page from the news-
paper showing the notice of application and,
if applicable, grant of temporary authority,
the name of the newspaper, and the date of
its publication.  The Commission will not
act on an application, except to dismiss it
for good cause, until it has received the affi-
davit of publication or newspaper page and
the certificate of mailing.

E. There shall be a mini-
mum twenty (20) calendar day notice peri-
od before the Commission may act on an
application; the notice period shall start on
the later of the date of publication of the
notice in a newspaper of general circulation
or three (3) days after the date notice was
mailed to the persons on the list supplied by
the Director.
[18.3.2.17 NMAC – Rp, SCC Rule 211.02,
12-30-02]

18.3.2.18 C O N T E S T E D
APPLICATIONS:

A. If the Director requests
a hearing, or a member of the public or
industry files a motion to intervene in an
application or grant of temporary authority
at any time during the notice period, the
Commission shall appoint a hearing exam-
iner who shall, within ten (10) days of
appointment, issue a notice of hearing set-
ting a hearing to be held within sixty (60)
days from the date of appointment.  The
hearing examiner may for good cause
extend the time within which a hearing must
be held.

B. The applicant has the
burden of proof and shall present testimony
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and evidence justifying: issuance of an orig-
inal certificate of public convenience and
necessity or permit and the justness and rea-
sonableness of the accompanying proposed
tariff; approval of the proposed change in
tariff; approval of the proposed amendment,
lease, transfer, or reinstatement following
involuntary suspension of an existing cer-
tificate of public convenience and necessity
or permit; or approval of a proposed equip-
ment lease; as appropriate.  Contesting par-
ties shall be allowed an opportunity to pres-
ent evidence regarding the application.  The
hearing examiner may require pre-filed tes-
timony.

C. The hearing examiner
shall issue a recommended decision within
forty-five (45) days of receipt of the tran-
script of hearing, or completion of the brief-
ing schedule, whichever is later.  The hear-
ing examiner may for good cause extend the
time within which a recommended decision
must be issued.
[18.3.2.18 NMAC – N, 12-30-02]

18.3.2.19 U N C O N T E S T E D
APPLICATIONS: If the Director does not
request a hearing, and no person files a
motion to intervene in the application dur-
ing the notice period, and the Director finds
that the applicant has met the statutory
requirements specified below for each par-
ticular type of application, the Director shall
prepare, within five (5) business days of the
end of the notice period, a proposed order
conditionally approving the application.

A. for an original certifi-
cate of public convenience and necessity, or
for reinstatement of a certificate of public
convenience and necessity following invol-
untary suspension, NMSA 1978 Section 65-
2-84;

B. for an original permit,
or for reinstatement of a permit following
involuntary suspension, NMSA 1978
Section 65-2-87;

C. for temporary authority,
NMSA 1978 Section 65-2-94; 

D. for an original tariff or
motor carrier agreement, or for a change in
a tariff or motor carrier agreement, NMSA
1978 Section 65-2-96, 65-2-97, and, if
applicable, 65-2-107;

E. for amendment of a cer-
tificate of public convenience and necessity
or permit, NMSA 1978 Section 65-2-92;

F. for lease or transfer of a
certificate of public convenience and neces-
sity or permit, NMSA 1978 Section 65-2-
93; 

G. for cancellation of a
certificate of public convenience and neces-
sity or permit, NMSA 1978 Section 65-2-
108; 

H. for voluntary suspen-

sion of a certificate of public convenience
and necessity or permit, NMSA 1978
Section 65-2-92; and

I. for lease of equipment,
NMSA 1978 Section 65-2-105.  
[18.3.2.19 NMAC – N, 12-30-02]

18.3.2.20 APPROVAL OF AN
ORIGINAL CERTIFICATE OF PUB-
LIC CONVENIENCE AND NECESSI-
TY OR PERMIT:

A. If the Commission
finds that the applicant for a certificate of
public convenience and necessity has met
the statutory requirements in NMSA 1978
Section 65-2-84, or that the applicant for a
permit has met the statutory requirements in
NMSA 1978 Section 65-2-87, the
Commission shall issue an order condition-
ally approving the application.  Then, unless
the Commission prescribes a different peri-
od, the applicant must, within ninety (90)
days from the date of the order, comply with
the qualifying provisions set forth in
18.3.2.21 NMAC and with any other quali-
fying provisions, terms, conditions, or limi-
tations set forth by the Commission in its
order.  If the applicant fails to timely com-
ply with all qualifying provisions, the
Commission may dismiss the case without
prejudice and close the docket.   

B. Within five (5) business
days after the date the Director certifies that
the applicant has complied with all qualify-
ing provisions, the Commission shall, over
the signature of a single Commissioner,
issue a certificate of public convenience and
necessity or permit.  

C. The Commission will
issue the certificate of public convenience
and necessity or permit in the name of the
person owning the motor carrier, if the
motor carrier is a sole proprietorship; in the
name of the partners, if the motor carrier is
a partnership; in the name of the limited lia-
bility company if the motor carrier is a lim-
ited liability company; and in the name of
the corporation, if the motor carrier is a cor-
poration.  No certificate of public conven-
ience and necessity or permit will be issued
only in a "doing business as" name.   
[18.3.2.20 NMAC – Rp, SCC Rules 211.10,
212.04, 213.03, 12-30-02]

18.3.2.21 QUALIFYING PRO-
VISIONS: Upon conditional approval of
its application, an applicant shall submit the
following information and documents:

A. the applicant's principal
place of business;

B. the applicant's business
telephone number;

C. a list of all equipment
to be used by the applicant, including all
equipment leases filed with and approved

by the Commission in accordance with
these rules;

D. for each piece of equip-
ment, an annual inspection form completed
by a qualified inspector within the preced-
ing twelve (12) months that shows that each
motor vehicle proposed to be operated by
the applicant meets the safety requirements
of the Federal Motor Carrier Safety
Regulations;

E. a list of drivers and
drivers license information for each driver
including state of issuance, license number
and class of license;

F. the applicant's written
statement certifying that all drivers meet the
driver qualifications of the 18.3.3 NMAC,
Qualifications of Drivers, and that the appli-
cant will maintain driver qualification files
on each driver;

G. the applicant's U.S.
DOT safety rating, if it has one;

H. proof of public liability
insurance in accordance with 18.3.3
NMAC, Financial Responsibility, and the
insurance filing fee;

I. a copy of either a cer-
tificate of workers' compensation insurance
or a certificate of exemption from the
Workers' Compensation Administration;

J. the applicant's written
statement certifying that the motor carrier
has developed a drug and alcohol testing
program that will meet the requirements of
49 CFR Section 382 and Part 40; 

K. a copy of the applicant's
written preventive maintenance program for
its motor vehicles as required by 18.3.5.11
NMAC; 

L. a proposed specific
schedule of service meeting the require-
ments of subsection A of 18.3.6.15 NMAC
if the applicant will provide scheduled serv-
ice; and

M. if the application is for
transfer or cancellation of a certificate of
public convenience and necessity or permit
, the original certificate of public conven-
ience and necessity or permit and all
endorsements to it. 
[18.3.2.21 NMAC – Rp, SCC Rule 211.04,
12-30-02]

18.3.2.22 TERMS AND CON-
DITIONS OF CERTIFICATES OF PUB-
LIC CONVENIENCE AND NECESSI-
TY AND PERMITS:

A. Proof of operating
authority.  A motor carrier shall carry a
copy of the certificate of public conven-
ience and necessity or permit in each motor
vehicle it operates.  

B. Operation to begin
within thirty days. A motor carrier must
actually begin authorized operations within
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thirty (30) days from the date its certificate
of public convenience and necessity or per-
mit was issued.  Failure to begin operations
within thirty (30) days shall create a pre-
sumption that the applicant has refused to
render continuous and adequate service.  

C. Continuous and ade-
quate service. A motor carrier shall render
reasonably continuous and adequate service
to the public in accordance with its certifi-
cate of public convenience and necessity or
permit.  

D. Multiple operating
authorities allowed. A person may simul-
taneously hold a certificate of public con-
venience and necessity, a permit, and a war-
rant authorizing transportation by motor
vehicle over the same routes or within the
same territory, unless the Commission finds
that such multiple operating authorities are
not in the public interest.  

E. Duplication of operat-
ing authority prohibited.

(1) No person may control more
than one certificate of public convenience
and necessity and more than one permit for
the same kind of service in the same territo-
ry.  

(2) The Commission shall not
grant any new operating authority:

(a) to a motor carrier that dupli-
cates operating authority of the same kind
and for the same territory already held by
that motor carrier; or 

(b) to a motor carrier under com-
mon control with another motor carrier that
duplicates operating authority of the same
kind and for the same territory already held
by either of them.  

F. Sham competition
prohibited. If two motor carriers come to
be held in common control, and each has
operating authority that duplicates the oper-
ating authority of the other, then one of
them shall have its operating authority mod-
ified to exclude the portion of the operating
authority that is of the same kind and for the
same territory, but shall be allowed to oper-
ate in the name of and under the operating
authority of the other motor carrier with
which it is held in common control.  

G. Posting of operating
authority. Every motor carrier of persons
shall post, in a conspicuous place visible to
the public, in each of its motor vehicles and
at the motor carrier's principal place of busi-
ness, a notice containing a statement in sub-
stantially the following form:  "This motor
carrier operates pursuant to NMPRC
Operating Authority No._______, issued by
the New Mexico Public Regulation
Commission, and the tariff approved by the
Commission.  If you have any questions or
problems with the service provided by this
company, you may contact the management

at [insert phone number], and if the problem
is not resolved, you may contact the New
Mexico Public Regulation Commission,
Transportation Division, P.O. Box 1269,
Santa Fe, New Mexico 87504-1269, 1-800-
947-4722."  
[18.3.2.22 NMAC – Rp, SCC Rules 211.05,
211.07, 211.08, 231.06, 231.09, and 251.02,
12-30-02]

18.3.2.23 REQUIREMENTS
APPLICABLE TO ALL MOTOR CAR-
RIERS OF PERSONS:

A. Safe and adequate
service, equipment, and facilities. All
motor carriers of persons must provide safe
and adequate service, equipment, and facil-
ities for the provision of transportation serv-
ices.  

B. Rates to be posted in
vehicles. A motor carrier of persons shall
post the rates for transportation services in
the passenger compartment of the vehicle in
a place and manner that is readily accessible
and viewable by passengers.  

C. Condition of vehicles.
A motor carrier of persons shall use motor
vehicles that are safe, dependable, and suit-
able for the service rendered.  A motor car-
rier of persons shall maintain each motor
vehicle in good mechanical and operating
condition.  No motor carrier of persons shall
operate, or require or permit to be operated,
a motor vehicle with any defect or deficien-
cy capable of causing an accident or the
mechanical breakdown of the motor vehi-
cle.  

D. Seat belts. A motor
carrier of persons shall ensure that each
motor vehicle it uses that is capable of
transporting fifteen or fewer persons is
equipped with a separate seat belt assembly
for each passenger.  

E. Child restraints. A
motor carrier of persons except commuter
vanpools shall ensure that each motor vehi-
cle it uses that is capable of transporting fif-
teen or fewer persons complies with all fed-
eral and state requirements regarding child
restraint systems.  

F. Heating and ventila-
tion system. A motor carrier of persons
shall ensure that every motor vehicle it
operates is equipped with a heating system
capable of providing a reasonable level of
comfort inside the motor vehicle, and shall
have ventilation adequate to prevent the
escape of engine fumes into the interior of
the motor vehicle.  

G. Cleaning. A motor car-
rier of persons shall ensure that the interior
and exterior of every motor vehicle it oper-
ates is cleaned routinely to keep the motor
vehicle free of dirt and debris.  

H. Transportation of

property limited.
(1) No motor carrier of persons

shall transport hazardous matter (including
but not limited to explosives, acids, flam-
mable liquids), loaded guns or other deadly
weapons, or other dangerous articles of
property.  

(2) No motor carrier of persons
may transport any property, including par-
cel freight, cargo or baggage, in any quanti-
ty or manner that interferes with the comfort
or safety of passengers.  Any property car-
ried within the passenger compartment
must be secured to prevent the property
from obscuring the vision of the driver or
endangering the passengers.  

I. Use of highways. A
motor carrier may use only those highways
that are authorized by its operating authori-
ty but may deviate from its authorized
routes where the condition of the highway
or street necessitates a detour.  

J. Businesslike opera-
tions. All motor carriers of persons shall
conduct their operations in a businesslike,
ethical and courteous manner.  
[18.3.2.23 NMAC – Rp, SCC Rules 231.03,
231.05, 231.08, 251.03, 251.04, 251.05,
251.06, and 251.12, 12-30-02]

18.3.2.24 REQUIREMENTS
APPLICABLE TO ALL MOTOR CAR-
RIERS OF PERSONS EXCEPT CHAR-
TER SERVICES AND COMMUTER
VANPOOLS:

A. Stations. A motor car-
rier of persons shall ensure that any station
it operates is of adequate size and contains
those facilities reasonably needed by the
traveling public.  A motor carrier of persons
shall ensure that its stations are maintained
in a clean and sanitary condition, adequate-
ly lighted, heated and ventilated during
hours of use, and contain adequate restroom
facilities.  A motor carrier of persons shall
make reasonable efforts to keep the station
area safe for the public.  

B. Routing of passen-
gers. Unless expressly requested other-
wise, a motor carrier of persons shall ticket
all passengers over the shortest available
route and for the earliest scheduled arrival.  

C. Rest stops. A motor
carrier of persons shall require its drivers to
announce all scheduled rest stops immedi-
ately before leaving any station and the
location of the restroom facilities upon
arriving at a rest stop.  
[18.3.2.24 NMAC – Rp, SCC Rules 251.10,
251.11, and 251.17, 12-30-02]

18.3.2.25 A D D I T I O N A L
REQUIREMENTS FOR MOTOR CAR-
RIERS OF PERSONS PROVIDING
SCHEDULED SERVICE EXCEPT



New Mexico Register / Volume XIII, Number 24 / December 30, 20021036

the Commission may, in its discretion, but is
not required to, grant temporary authority to
a person applying for a certificate of public
convenience and necessity or permit,
amendment of a certificate of public con-
venience and necessity or permit or for
lease or transfer of all or part of a certificate
of public convenience and necessity if it
finds that the applicant meets the require-
ments of Section 65-2-94 NMSA 1978.  An
application for temporary authority shall be
made on the form prescribed by the
Director.  

B. Original or amended
authority. If the application for temporary
authority is made in connection with an
application for an original certificate of
public convenience and necessity or permit,
or for amendment of a certificate of public
convenience and necessity or permit, the
Commission shall not grant temporary
authority unless: 

(1) the Director has certified that
the application contains all of the informa-
tion and documents required by 18.3.2.12
NMAC; and

(2) the applicant has shown that
the public has an urgent and immediate
need for the proposed transportation service
by filing affidavits from one or more per-
sons having need of the service:  

(a) stating that no other motor
carrier is providing the transportation serv-
ice in the territory the applicant seeks to
serve; or 

(b) stating that another motor car-
rier is providing such transportation service,
but that such transportation service is inad-
equate in rates, routes, or service; and

(3) the applicant submits the fee
required by Section 65-2-125 NMSA 1978.  

C. Transfer of authority.
If the application for temporary authority is
made in connection with an application for
transfer of all or part of a certificate of pub-
lic convenience and necessity or permit, the
Commission shall not grant temporary
authority to a transferee unless:  

(1) the Director certifies that the
application contains all of the information
and documents required by 18.3.8.12
NMAC; and 

(2) the transferor provides an affi-
davit that it is no longer fit, no longer will-
ing, or no longer able to render continuous
and adequate service; and

(3) the applicant submits the fee
required by Section 65-2-125 NMSA 1978.  

D. Lease of authority. If
the application for temporary authority is
made in connection with an application for
lease of all or part of a certificate of public
convenience and necessity or permit, the
Commission shall not grant temporary
authority to a transferee unless: 

(1) the Director certifies that the
application contains all of the information
and documents required by 18.3.8.12
NMAC; and

(2) the applicant submits the fee
required by Section 65-2-125 NMSA 1978.  

E. Director's certifica-
tion. The Director shall certify to the
Commission that the application contains
the required information and documents
and that the required affidavits have been
filed, and shall make a recommendation to
the Commission as to whether or not it
should grant the temporary authority.  
[18.3.2.27 NMAC – Rp, SCC Rule 217.02,
12-30-02]

18.3.2.28 SUSPENSION OR
REVOCATION OF OPERATING
AUTHORITIES:

A. The Commission may
suspend or revoke any operating authority
for failure to comply with:

(1) the Motor Carrier Act; 
(2) these rules; or
(3) a lawful order of the

Commission.
B. The Commission may

suspend or revoke a certificate of public
convenience and necessity or permit for
failure to render reasonably continuous and
adequate service.  The Commission may
find that a motor carrier operating under a
certificate of public convenience and neces-
sity or permit that is not seasonal has failed
to render reasonably continuous and ade-
quate service when the motor carrier has not
operated under the certificate of public con-
venience and necessity or permit for sixty
(60) days or more, and one or more of the
following is true: 

(1) the motor carrier is unable to
operate; or

(2) the motor carrier has refused
to accept business; or

(3) the motor carrier has not
actively, and in good faith, solicited busi-
ness; or

(4) the motor carrier has failed to
obtain approval from the Commission for
voluntary suspension in accordance with
18.3.8 NMAC, Changes in Certificates of
Public Convenience and Necessity and
Permits.
[18.3.2.28 NMAC – Rp, SCC Rules 207.06,
231.09, and 273.09, 12-30-02]

18.3.2.29 CHANGES OF
NAME:

A. A motor carrier that
changes its name shall file with the
Commission within ten (10) days after the
change of name:

(1) the form prescribed by the
Commission for filing changes of name;

COMMUTER VANPOOLS:
A. Posting of schedules.

A motor carrier of persons shall post in a
conspicuous place, readily available for
public inspection, at each station or place
where passengers are regularly received or
discharged, at least one copy of its current
schedule of arrivals and departures.  

B. Compliance with time
schedules required.

(1) A motor carrier of persons
authorized to provide scheduled service
must operate the service on each day as
scheduled.  

(2) A motor carrier of persons
shall comply with all time schedules
throughout its routes.  

(3) A shuttle service picking up
passengers at a transportation hub facility
may delay its departure from the transporta-
tion hub facility when reserved passengers
are delayed as a result of another carrier's
late arrival or delayed baggage handling,
provided that:

(a) if the particular vehicle has no
loaded passengers at the particular time and
has no other pickup points on its route, the
shuttle service may delay its departure for
any reasonable period of time for late arriv-
ing reserved passengers.

(b) if the particular vehicle has
other passengers loaded, but has no other
pickup points on its route, the shuttle serv-
ice may delay its departure up to fifteen (15)
minutes past its scheduled departure time.  

C. Reserve equipment.
Every motor carrier of persons must keep
sufficient equipment on reserve to assure
reasonable compliance with approved time
schedules.  

D. Interruption of serv-
ice. Each motor carrier of persons shall
promptly report in writing to the
Commission any interruption in service
which is likely to continue for more than 24
hours, stating in detail the cause of the inter-
ruption and its expected duration.  
[18.3.2.25 NMAC – Rp, SCC Rules 251.08,
251.13, 251.14, and 251.15, 12-30-02]

18.3.2.26 UNAUTHORIZED
CARRYING OF PERSONS PROHIBIT-
ED: No motor carrier unauthorized to
transport persons shall carry any person,
including but not limited to hitchhikers,
except on-duty employees of the motor car-
rier, Commission representatives on official
business, or in an emergency.  
[18.3.2.26 NMAC – Rp, SCC Rules 207.12
and 261.02, &A, 12-30-02]

18.3.2.27 T E M P O R A R Y
AUTHORITY:

A. Grant discretionary.
Pursuant to NMSA 1978 Section 65-2-94,
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(2) the original certificate of pub-
lic convenience and necessity or permit; 

(3) the fee required by NMSA
1978 Section 65-2-125; 

(4) new filings for paragraphs (4),
(5)(a) or (6), and (7) of 18.3.2.13 NMAC,
and 

(5) the applicable insurance filing
forms in the new name and the insurance
filing fee.  

B. If the applicant fails to
comply with any of the requirements of sub-
section A of this section, the Commission
shall refuse to approve the change of name.

C. If the Director deter-
mines the filing is complete, the
Commission shall issue a new certificate of
public convenience and necessity or permit
in the new name.  
[18.3.2.29 NMAC – N, 12-30-02]

HISTORY OF 18.3.2 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 4, Application for
Certificates and Permits, filed on 3-5-82; 
SCCMC Rule No. 25, Pet Animals, filed on
3-5-82; 
SCCMC Rule No. 27, Bus Express, filed on
3-5-82; 
SCCMC Rule No. 32, Continuous and
Adequate Service, filed on 3-5-82;
SCCMC Rule No. 33, Business-Like
Operations, filed on 3-5-82; 
SCCMC Rule No. 43, Hearing on
Application-Public Notice, filed on 3-5-82;
SCC Rule 207, Emergency Rule Governing
Motor Carriers of Property, filed on ;
SCC Rule 211, General Operating Authority
Provisions, filed on 1-5-93;
SCC Rule 212, Certificates of Public

18.3.3.2 SCOPE:
A. This rule applies to all

motor carriers subject to the jurisdiction of
the Commission.  

B. This rule also applies to
persons who provide a service for which
they charge at the time the service is ren-
dered and who transport the public inciden-
tally to providing that service.  For purpos-
es of this rule only, such persons are consid-
ered motor carriers.  
[18.3.3.2 NMAC - N, 12-30-02]

18.3.3.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.3.3 NMAC - N, 12-30-02]

18.3.3.4 D U R A T I O N :
Permanent.  
[18.3.3.4 NMAC - N, 12-30-02]

18.3.3.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.3.5 NMAC - N, 12-30-02]

18.3.3.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Section 65-2-110.  
[18.3.3.6 NMAC - N, 12-30-02]

18.3.3.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.3.7 NMAC - N, 12-30-02]

18.3.3.8 PROOF OF FINAN-
CIAL RESPONSIBILITY: Every motor
carrier must file proof of financial responsi-
bility with the Commission.  The required
financial responsibility must be in the exact
legal and "doing business as" name of the
motor carrier.  

A. Intrastate motor car-
riers.

(1) Public liability financial
responsibility. The Commission will
accept the following documents as proof of
the required public liability financial
responsibility:

(a) a certificate showing the
issuance of an insurance policy with the
required uniform endorsement by a compa-
ny authorized to transact insurance business
in New Mexico on Uniform Filing Form E
for public liability insurance; or

(b) a surety bond issued by a
company authorized to do surety business in
New Mexico; or

(c) a certified statement from the
Superintendent of Insurance that the motor
carrier has met all requirements to be self-
insured.  

(2) Cargo liability financial
responsibility. The Commission will

Convenience and Necessity for Common
Motor Carriers, filed on 1-5-93;
SCC Rule 213, Permits for Contract Motor
Carriers, filed on 1-5-93;
SCC Rule 214, Warrants for Limited
Operating Authority, filed on 1-5-93;
SCC Rule 216, Licenses for Transportation
Brokers, filed on 1-5-93
SCC Rule 217, Emergency and Temporary
Authority, filed on 1-5-93;
SCC Rule 221, Tariffs, Rates and
Schedules, filed on 1-5-93;
SCC Rule 231, General Compliance
Requirements, filed on 1-5-93;
SCC Rule 251, Motor Carriers of Persons-
General Provisions, filed on 1-5-93;
SCC Rule 261, Motor Carriers of Property-
General Provisions, filed on 1-5-93;
SCC Rule 273, Administrative Enforcement
Proceedings, filed on 1-5-93.

History of repealed material.
SCC Rule 207, Emergency Rule Governing
Motor Carriers of Property, filed on 1-5-93;
SCC Rule 211, General Operating Authority
Provisions, filed on 1-5-93;
SCC Rule 212, Certificates of Public
Convenience and Necessity for Common
Motor Carriers, filed on 1-5-93;
SCC Rule 213, Permits for Contract Motor
Carriers, filed on 1-5-93;
SCC Rule 214, Warrants for Limited
Operating Authority, filed on 1-5-93;
SCC Rule 216, Licenses for Transportation
Brokers, filed on 1-5-93
SCC Rule 217, Emergency and Temporary
Authority, filed on 1-5-93;
SCC Rule 221, Tariffs, Rates and
Schedules, filed on 1-5-93;
SCC Rule 231, General Compliance
Requirements, filed on 1-5-93;
SCC Rule 251, Motor Carriers of Persons-
General Provisions, filed on 1-5-93;
SCC Rule 261, Motor Carriers of Property-
General Provisions, filed on 1-5-93;
SCC Rule 273, Administrative Enforcement
Proceedings, filed on 1-5-93.

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 3 F I N A N C I A L
RESPONSIBILITY

18.3.3.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.3.1 NMAC - N, 12-30-02]
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accept as proof of the required cargo liabil-
ity financial responsibility a certificate
showing the issuance of an insurance policy
with the required uniform endorsement by a
company authorized to transact insurance
business in New Mexico on Uniform Filing
Form H.  

B. Interstate motor car-
riers. The Commission will accept as proof
of the required public liability financial
responsibility a certificate showing the
issuance of an insurance policy with the
required uniform endorsement by a compa-
ny authorized to transact insurance business
in any state of the United States on Uniform
Filing Form BMC 91 or BMC 91X.  
[18.3.3.8 NMAC - Rp, SCC Rules 231.01
and 232.02, 12-30-02]

18.3.3.9 INSURANCE FIL-
INGS:

A. Address for correct
filing of insurance-related documents.

(1) Current address. Insurance
companies must mail original Uniform
Filing Forms E, H, and K to the New
Mexico Public Regulation Commission,
Transportation Division, P.O. Box 1269,
Santa Fe, New Mexico 87504-1269.  The
Commission will not accept copies of uni-
form filings.  

(2) Possible future address. The
Commission may in its discretion elect to
participate in a central repository of motor
carrier insurance information which would
allow the Commission to accept electronic
filings of Forms E, H, and K made to the
central repository and to access other infor-
mation contained in the central repository.
In such event, the commission will post the
address for filing insurance-related docu-
ments on its website.  

B. Filing fees. Insurance
companies for intrastate motor carriers must
file the insurance filing fee required by
NMSA 1978 Section 65-2-125 with each
filing of a Uniform Filing Form E or H.  
[18.3.3.9 NMAC - N, 12-30-02]

18.3.3.10 MINIMUM LIMITS
OF PUBLIC LIABILITY INSURANCE:

A. Motor carriers of per-
sons providing service in vehicles with a
seating capacity of sixteen (16) persons or
more, excluding the driver, must maintain a
combined single-limit public liability insur-
ance policy of at least five million dollars
($5,000,000) per occurrence for bodily
injury to or death of all persons injured or
killed and property damage.  

B. Motor carriers of per-
sons (other than commuter vanpools) that
provide service in vehicles with a seating
capacity of ten (10) to fifteen (15) persons,
excluding the driver, must maintain a com-

bined single-limit public liability insurance
policy of at least three million dollars
($3,000,000) per occurrence for bodily
injury to or death of all persons injured or
killed and property damage.  

C. Household goods carri-
ers, all commuter vanpools, and those motor
carriers of persons that provide service in
vehicles with a seating capacity of seven (7)
to nine (9) persons, excluding the driver,
must maintain a combined single-limit pub-
lic liability insurance policy of at least one
million five hundred thousand dollars
($1,500,000) per occurrence for bodily
injury to or death of all persons injured or
killed and property damage. 

D. Motor carriers of per-
sons providing service in vehicles with a
seating capacity of six (6) persons or less,
excluding the driver, must maintain a com-
bined single-limit public liability insurance
policy of at least one million dollars
($1,000,000) per occurrence for bodily
injury to or death of all persons injured or
killed and property damage.  

E. Towing services, repos-
session services, and motor carriers of prop-
erty must maintain a combined single-limit
public liability insurance policy of at least
seven hundred and fifty thousand dollars
($750,000) per occurrence for bodily injury
to or death of all persons injured or killed
and property damage.  

F. Motor carriers of prop-
erty transporting hazardous matter in
intrastate commerce in New Mexico must
maintain the minimum levels of financial
responsibility required by 49 CFR 387.9 for
interstate commerce.  
[18.3.3.10 NMAC - Rp, SCC Rule 232.03,
12-30-02]

18.3.3.11 ADDITIONAL SPE-
CIALTY INSURANCE REQUIRE-
MENTS:

A. Towing services must
maintain fifty thousand dollars ($50,000) of
both on-the-hook and garage-keepers' lia-
bility insurance. 

B. Motor carriers trans-
porting hazardous matter must maintain
five million dollars ($5,000,000) of envi-
ronmental restoration and wrongful dispos-
al liability insurance.  

C. Household goods carri-
ers must maintain ten thousand dollars
($10,000) of cargo liability insurance per
shipper for loss or damage to cargo of the
shipper.  
[18.3.3.11 NMAC - N, 12-30-02]

18.3.3.12 M A X I M U M
DEDUCTIBLE: No motor carrier insur-
ance policy shall have a deductible in
excess of five thousand dollars ($5,000),

except that the Commission may approve a
higher deductible for a motor carrier that
files:

A. a surety bond with the
Commission in an amount equal to the dif-
ference between five thousand dollars
($5,000) and the amount of the higher
deductible; or  

B. a certified statement
from the Superintendent of Insurance that
the person has met the requirements to be
self-insured up to a limit equal to or greater
than the amount of the higher deductible.  
[18.3.3.12 NMAC - N, 12-30-02]

18.3.3.13 C A N C E L L AT I O N
OF INSURANCE:

A. Required expiration
date. All motor carrier insurance policies
must be written or endorsed with an expira-
tion date "until canceled."  

B. Intrastate. An
intrastate motor carrier may cancel its insur-
ance by having its insurance company file
with the Commission or its designee a
Uniform Filing Form K stating that the
motor carrier's public liability insurance or
cargo insurance will expire in thirty (30)
days.  

C. Interstate. An inter-
state motor carrier may cancel its insurance
by having its insurance company file with
the Commission or its designee a Uniform
Filing Form BMC 35 stating that the motor
carrier's public liability insurance will
expire in thirty (30) days.  
[18.3.3.13 NMAC - Rp, SCC Rule 232.04,
12-30-02]

18.3.3.14 SUSPENSION OR
REVOCATION OF OPERATING
AUTHORITY:

A. Commuter vanpools.
The Commission may suspend or revoke,
without a hearing, a certificate of registra-
tion for a commuter vanpool if it fails to
continuously maintain the amounts of
financial responsibility required by this
rule.  

B. All other motor carri-
ers. The Commission may suspend or
revoke, after notice and a public hearing,
the operating authority of any other motor
carrier if it fails to continuously maintain
the amounts of financial responsibility
required by this rule.  
[18.3.3.14 NMAC - N, 12-30-02]

18.3.3.15  LAPSE IN COVER-
AGE: If Commission records indicate that
a motor carrier's financial responsibility
expired or was canceled, the Commission
may require evidence that the motor carrier
had continuous and adequate coverage for
all times it was operating during the lapse
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before it accepts a subsequent insurance fil-
ing.  
[18.3.3.15 NMAC - N, 12-30-02]  

18.3.3.16 PROOF OF FINAN-
CIAL RESPONSIBILITY: Each motor
carrier and commuter vanpool shall carry
proof of financial responsibility in the form
and amount required by this rule in each
motor vehicle it operates in this state.  
[18.3.3.16 NMAC - Rp, SCC Rule 231.04,
12-30-02]

HISTORY OF 18.3.3 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 30, Insurance, filed on 3-
5-82; 
SCCMC Rule No. 41, Uniform Standards,
filed on 3-5-82;
SCC Rule 231, General Compliance
Requirements, filed on 1-5-93;
SCC Rule 232, Insurance Requirements,
filed on 1-5-93.

History of repealed material.  
SCC Rule 231, General Compliance
Requirements, filed on 1-5-93;
SCC Rule 232, Insurance Requirements,
filed on 1-5-93.

OF DRIVERS

18.3.4.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission, Transportation Division.  
[18.3.4.1 NMAC - N, 12-30-02] 

18.3.4.2 SCOPE:
A. This rule applies to all

motor carriers and commuter vanpools sub-
ject to the jurisdiction of the Commission.  

B. Commuter vanpools are
exempt from the following requirements of
this rule:  

(1) subsections B and C of
18.3.4.8 NMAC; 

(2) 18.3.4.10 NMAC; 
(3) 18.3.4.13 NMAC;
(4) 18.3.4.14 NMAC;
(5) 18.3.4.16 NMAC;
(6) subsection B of 18.3.4.18

NMAC;
(7) 18.3.4.19 NMAC; and 
(8) 18.3.4.20 NMAC.

[18.3.4.2 NMAC - N, 12-30-02] 

18.3.4.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.4.3 NMAC - N, 12-30-02] 

18.3.4.4 D U R A T I O N :
Permanent.  
[18.3.4.4 NMAC - N, 12-30-02] 

18.3.4.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.4.5 NMAC - N, 12-30-02] 

18.3.4.6 OBJECTIVE: The
purpose of this rule is to establish qualifica-
tions for drivers used or employed by, or
who have contracted with, motor carriers or
commuter vanpools subject to the jurisdic-
tion of the Commission.  
[18.3.4.6 NMAC - N, 12-30-02] 

18.3.4.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.4.7 NMAC - N, 12-30-02] 

18.3.4.8 DRIVERS MUST BE
QUALIFIED:

A. No motor carrier or
commuter vanpool shall use, employ or
contract with a driver who fails to meet the
minimum qualifications stated in 18.3.4.9
NMAC.  

B. All motor carriers must
perform the minimum duties prescribed by
this rule with respect to the qualifications of
their drivers.  

C. A motor carrier who
employs him or herself as a driver must

comply with the requirements of these rules
applicable to motor carriers and the require-
ments of these rules applicable to drivers.  
[18.3.4.8 NMAC - N, 12-30-02] 

18.3.4.9 MINIMUM QUALI-
FICATIONS OF DRIVERS: A person is
qualified to drive a motor vehicle if the per-
son:

A. is at least eighteen (18)
years old;

B. can read and speak the
English language sufficiently to converse
with the general public, to understand high-
way traffic signs and signals in the English
language, to respond to official inquiries,
and to make entries on reports and records;

C. can, by reason of expe-
rience, training, or both, safely operate the
type of motor vehicle the person will be
assigned to drive;

D. is physically qualified
to drive a motor vehicle in accordance with
18.3.4.18 NMAC;

E. has a valid Commercial
Driver’s License or New Mexico driver's
license for the type of motor vehicle the per-
son will drive;

F. has prepared and fur-
nished the motor carrier or commuter van-
pool that uses, employs or contracts with
him or her with the list of violations
required by paragraph 8 of subsection B of
18.3.4.12 NMAC or the driver's annual cer-
tification of violations required by subsec-
tion C of 18.3.4.15 NMAC;

G. is not disqualified to
drive a motor vehicle as provided in
18.3.4.11 NMAC; and,

H. has successfully com-
pleted a driver's road test and been issued a
certificate of driver's road test in accordance
with 18.3.4.16 NMAC, or has presented a
driver's license or certificate of road test
which the employing or contracting motor
carrier or commuter vanpool has accepted
as equivalent to a road test in accordance
with 18.3.4.17 NMAC.  
[18.3.4.9 NMAC - N, 12-30-02] 

18.3.4.10 DRIVERS' RESPON-
SIBILITIES REGARDING CARGO
AND BAGGAGE: This section does not
apply to commuter vanpools.  A motor car-
rier shall not require or permit a person to
drive a motor vehicle unless the person:

A. can determine whether
the cargo and baggage to be transported has
been properly located, distributed, and
secured in or on the motor vehicle; and

B. is familiar with meth-
ods and procedures for securing cargo and
baggage in or on the motor vehicle.  
[18.3.4.10 NMAC - N, 12-30-02] 

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 4 QUALIFICATIONS
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18.3.4.11 D I S Q U A L I F I C A -
TION OF DRIVERS: A motor carrier or
commuter vanpool shall not require or per-
mit a driver who is disqualified to drive a
motor vehicle.

A. Disqualification for
loss of driving privileges.

(1) A driver is deemed disquali-
fied if the driver's license is revoked, sus-
pended, withdrawn, or denied until that dri-
ver's license is restored by the authority that
revoked, suspended, withdrew, or denied it. 

(2) A motor carrier or commuter
vanpool shall require a driver who receives
a notice that his or her license has been
revoked, suspended, or withdrawn to notify
the motor carrier or commuter vanpool that
uses, employs or contracts with the driver of
the contents of the notice before the end of
the business day following the day the driv-
er received it. 

B. Disqualification for
criminal and other offenses. A driver who
is convicted of or fined for, or forfeits bond
or collateral upon a charge of, a disqualify-
ing offense specified in paragraph (1) this
subsection is disqualified for the period of
time specified in paragraph (2) this subsec-
tion. 

(1) Disqualifying offenses. The
following offenses are disqualifying offens-
es:

(a) driving a motor vehicle while
under the influence of alcohol; 

(b) driving a motor vehicle under
the influence of a controlled substance,
amphetamine, narcotic drug, formulation of
an amphetamine, or derivative of a narcotic
drug identified on 21 CFR 1308.11
Schedule I; 

(c) driving a motor vehicle while
transporting or possessing a controlled sub-
stance, amphetamine, narcotic drug, formu-
lation of an amphetamine, or derivative of a
narcotic drug identified on 21 CFR 1308.11
Schedule I; 

(d) committing a felony involving
the use of a motor vehicle. 

(2) Duration of disqualification.
(a) Drivers for motor carriers of

persons. If a driver for a motor carrier of
persons or commuter vanpool is convicted
of or fined for, or forfeits bond or collateral
on a charge of, any offense described in
paragraph (1) of this subsection, the driver
shall be disqualified for:

(i) five years if it is a
first offense; 

(ii) life if it is a second
or subsequent offense.  

(b) Drivers for all other motor
carriers. A driver who drives for any other
kind of motor carriers shall be disqualified
for the period of time specified in 49 CFR
Part 391.  

[18.3.4.11 NMAC - N, 12-30-02] 

18.3.4.12 DRIVER QUALIFI-
CATION FORM:

A. No motor carrier or
commuter vanpool shall require or permit a
person, including him or herself, to drive a
motor vehicle unless the person has com-
pleted and signed a driver qualification
form that meets the requirements of this
section.  

B. The motor carrier or
commuter vanpool shall furnish a driver
qualification form which shall contain: 

(1) the name and address of the
employing or contracting motor carrier or
organization sponsoring the commuter van-
pool; 

(2) the driver candidate's name,
address, date of birth, and social security
number; 

(3) the addresses at which the
driver candidate has resided during the three
(3) years preceding the date on which the
driver qualification form is submitted; 

(4) the date on which the driver
qualification form is submitted; 

(5) the issuing state, license num-
ber, and expiration date of each unexpired
driver's license that has been issued to the
driver candidate; 

(6) the nature and extent of the
driver candidate's experience in the opera-
tion of motor vehicles, including the type of
equipment which he or she has operated; 

(7) a list of all motor vehicle acci-
dents in which the driver candidate was
involved during the three (3) years preced-
ing the date the driver qualification form is
submitted, specifying the date and nature of
each accident and any fatalities or personal
injuries it caused; 

(8) a list of all violations of motor
vehicle laws or ordinances (other than park-
ing violations) of which the driver candidate
was convicted, fined, or forfeited bond or
collateral during the three (3) years preced-
ing the date the driver qualification form is
submitted; 

(9) a statement setting forth in
detail the facts and circumstances of any
denial, revocation, or suspension of any dri-
ver's license that has been issued to the driv-
er candidate, or a statement that no such
denial, revocation, or suspension has
occurred; 

(10) a list of the names and
addresses of the driver candidate's employ-
ers during the three (3) years preceding the
date the driver qualification form is submit-
ted, together with the dates he or she was
employed by, and his/her reason for leaving
the employ of, each employer; and

(11) the following certification
and signature line, which must appear at the

end of the driver qualification form and be
signed by the driver candidate:  "I certify
that this driver qualification form was com-
pleted by me, and that all entries on it and
information in it are true and complete to
the best of my knowledge.  [date]  [driver
candidate's signature]"

C. A motor carrier may
require a driver candidate to provide infor-
mation in addition to the information
required by this section on the driver quali-
fication form.  

D. Before accepting a
driver qualification form, the motor carrier
shall inform the driver candidate that the
information he or she provides in accor-
dance with this section may be used, and the
driver candidate's prior employers may be
contacted, for the purpose of investigating
the driver candidate's background as
required by this rule.  
[18.3.4.12 NMAC - N, 12-30-02] 

18.3.4.13 INQUIRIES AND
INVESTIGATIONS: This section does
not apply to commuter vanpools.

A. Initial inquiry into
driving records.  A motor carrier shall
make an inquiry into the driving record of
each driver candidate it desires to employ or
contract with, including him or herself,
prior to the date the driver candidate begins
driving for the motor carrier.  The motor
carrier shall make the inquiry to the appro-
priate agency of every state in which the
driver candidate held a driver's license dur-
ing the preceding three (3) years in the form
and manner prescribed by those agencies.
The motor carrier shall retain a copy of the
response from each state agency, showing
the driver candidate's driving record or cer-
tifying that no driving record exists for that
driver candidate, in the driver's qualification
file.  

B. Initial investigation of
employment records. A motor carrier shall
make an investigation of the driver's
employment record prior to the date the
driver candidate begins driving for the
motor carrier.  The investigation may con-
sist of personal interviews, telephone inter-
views, letters, or any other method of
obtaining information that the motor carrier
deems appropriate.  Each motor carrier
must make a written record with respect to
each past employer who was contacted.
The record must include the past employer's
name and address, the date he or she was
contacted, and his/her comments with
respect to the driver candidate.  The motor
carrier shall retain the record in the driver's
qualification file.  
[18.3.4.13 NMAC - N, 12-30-02] 

18.3.4.14 ANNUAL INQUIRY
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AND REVIEW OF DRIVING
RECORD: This section does not apply to
commuter vanpools.

A. A motor carrier shall, at
least once every twelve (12) months, make
an inquiry into the driving record of each
driver it employs or contracts with, cover-
ing at least the preceding twelve (12)
months, to the appropriate agency of every
state in which the driver held a driver's
license during the time period.  The motor
carrier shall retain a copy of the response
from each state agency in the driver's quali-
fication file.

B. A motor carrier shall, at
least once every twelve (12) months, review
the driving record of each driver it employs
or contracts with to determine whether that
driver meets the minimum qualifications of
drivers in 18.3.4.9 NMAC or is disqualified
to drive a motor vehicle pursuant to
18.3.4.11 NMAC.  The motor carrier shall

retain a note, including the name of the per-
son who performed the review of the driv-
ing record and the date of such review, in
the driver's qualification file.  

C. A motor carrier must
consider the driver's accident record and
any evidence that the driver has violated
laws governing the operation of motor vehi-
cles, and must give great weight to viola-
tions, such as speeding, reckless driving,
and operating while under the influence of
alcohol or drugs, that indicate that the driv-
er has exhibited a disregard for the safety of
the public.  
[18.3.4.14 NMAC - N, 12-30-02] 

18.3.4.15 ANNUAL CERTIFI-
CATION OF VIOLATIONS:

A. Every motor carrier or
commuter vanpool shall, at least once every
twelve (12) months, require each driver it
uses, employs, or contracts with to submit a

driver's certification of violations of any
motor vehicle traffic laws and ordinances
(other than parking violations) of which the
driver has been convicted or fined or on
account of which he or she has forfeited
bond or collateral during the preceding
twelve (12) months.  The motor carrier or
commuter vanpool shall retain the driver's
certification of violations, or a copy of it, in
the driver's qualification file.

B. If a driver has not been
convicted of or fined for, or forfeited bond
or collateral on account of, any violation
that must be listed, he or she shall so certi-
fy.  The motor carrier or commuter vanpool
shall retain the certificate, or a copy of it, in
its files as part of the driver's qualification
file.

C. The motor carrier or
commuter vanpool shall use the following
form or a substantially similar form, for the
annual driver's certification of violations:

DRIVER'S CERTIFICATION OF VIOLATIONS 
I certify that the following is a true and complete list of traffic violations (other than parking violations) for 
which I have been convicted, fined, or forfeited bond or collateral during the past 12 months.   
Date of conviction Offense Location Type of motor vehicle operated 
    
    
    
If no violations are listed above, I certify that I have not been convicted or forfeited bond or collateral on 
account of any violation required to be listed during the past 12 months. 
Date of certification  
Driver's signature  
Name of motor carrier  
Address of motor carrier  
Signature of reviewer  
Printed name of reviewer  
Title of reviewer  
Date of review  

[18.3.4.15 NMAC - N, 12-30-02] 

18.3.4.16 ROAD TEST: This
section does not apply to commuter van-
pools.

A. No motor carrier shall
require or permit a person to drive a motor
vehicle unless the person has first success-
fully completed a road test and been issued
a certificate of driver's road test in accor-
dance with this section or met the require-
ments of 18.3.4.17 NMAC. 

B. The road test shall be
given by the motor carrier or by an examin-
er designated by the motor carrier who is
competent to evaluate and determine
whether the person taking the road test is
capable of operating the motor vehicle and
associated equipment the motor carrier
intends to assign to the person.  A driver
who is a motor carrier must be given the
road test by another person.  

C. The road test must be of

sufficient duration to enable the examiner to
evaluate the skill of the person who takes it
at handling the motor vehicle and associat-
ed equipment that the motor carrier intends
to assign to the person.  At a minimum, the
person who takes the road test must be test-
ed, while operating the type of motor vehi-
cle the motor carrier intends to assign to
him or her, on his/her skill at performing
each of the following operations: 

(1) the pre-trip inspection
required by subsection B of 18.3.5.15
NMAC; 

(2) placing the motor vehicle in
operation; 

(3) use of the motor vehicle's con-
trols and emergency equipment; 

(4) operating the motor vehicle in
traffic and while passing other motor vehi-
cles; 

(5) turning the motor vehicle; 

(6) braking, and slowing the
motor vehicle by means other than braking;
and 

(7) backing and parking the motor
vehicle. 

D. The motor carrier shall
provide a form on which the examiner shall
rate the performance of the person who
takes the road test at each operation or
activity that is a part of the road test.  The
examiner shall complete the form and sign
it. 

E. If the road test is suc-
cessfully completed, the examiner shall
complete a certification of driver's road test
in substantially the following form and give
a copy of it to the person who took the road
test:



New Mexico Register / Volume XIII, Number 24 / December 30, 20021042

F. The motor carrier shall
retain in the driver's qualification file of the
person who took the road test: 

(1) the original of the signed road
test form required by subsection D of this
section; and 

(2) the original, or a copy of, the
certification of driver's road test required by
subsection E of this section.  
[18.3.4.16 NMAC - N, 12-30-02] 

18.3.4.17 EQUIVALENT OF
ROAD TEST:

A. In place of and as
equivalent to the road test required by
18.3.4.16 NMAC, a motor carrier may, but
is not required to, accept from a driver can-
didate:

(1) a valid driver's license which
has been issued to the driver candidate after
successful completion of a road test in a
motor vehicle of the type the motor carrier
intends to assign to the driver candidate; or 

(2) a copy of a valid certificate of
driver's road test issued to the driver candi-
date pursuant to subsection E of 18.3.4.16
NMAC within the preceding three (3) years. 

B. If a motor carrier
accepts a driver's license or certificate of
driver's road test as equivalent to the road
test, the motor carrier shall retain a legible
copy of the driver's license or certificate of
driver's road test in the driver's qualification
file.  

C. A motor carrier may
require any driver candidate who presents a
driver's license or certificate of driver's road
test as equivalent to the road test to take a
road test or any other test of the driver can-
didate's driving skill as a condition of the
driver candidate's employment as a driver.  
[18.3.4.17 NMAC - N, 12-30-02] 

18.3.4.18 PHYSICAL QUALI-
FICATIONS OF DRIVERS:

A. No motor carrier or
commuter vanpool shall require or permit a
person to drive a motor vehicle unless the
person is physically qualified to do so.   

B. A motor carrier shall

require its drivers to carry on their person
the original or a photographic copy of a
medical examiner's certificate that the per-
son is physically qualified to drive a motor
vehicle.  This subsection does not apply to
commuter vanpools.

C. A person is physically
qualified to drive a motor vehicle if that per-
son:

(1) has no loss of a foot, a leg, a
hand, or an arm; 

(2) has no impairment of a hand
or finger which interferes with prehension
or power grasping; or 

(3) has no impairment of an arm,
foot, or leg, or any other significant limb
defect or limitation, which interferes with
the ability to perform normal tasks associat-
ed with operating a motor vehicle; 

(4) has no established medical
history or clinical diagnosis of diabetes mel-
litus currently requiring insulin for control; 

(5) has no current clinical diagno-
sis of myocardial infarction, angina pec-
toris, coronary insufficiency, thrombosis, or
any other cardiovascular disease of a variety
known to be accompanied by syncope, dys-
pnea, collapse, or congestive cardiac fail-
ure. 

(6) has no established medical
history or clinical diagnosis of a respiratory
dysfunction likely to interfere with his/her
ability to control and drive a motor vehicle
safely; 

(7) has no current clinical diagno-
sis of high blood pressure likely to interfere
with his/her ability to operate a motor vehi-
cle safely; 

(8) has no established medical
history or clinical diagnosis of rheumatic,
arthritic, orthopedic, muscular, neuromus-
cular, or vascular disease which interferes
with his/her ability to control and operate a
motor vehicle safely; 

(9) has no established medical
history or clinical diagnosis of epilepsy or
any other condition which is likely to cause
loss of consciousness or any loss of ability
to control a motor vehicle;  

(10) has no mental, nervous,

organic, or functional disease or psychiatric
disorder likely to interfere with his/her abil-
ity to drive a motor vehicle safely;

(11) has distant visual acuity of at
least 20/40 (Snellen) in each eye without
corrective lenses or visual acuity separately
corrected to 20/40 (Snellen) or better with
corrective lenses, distant binocular acuity of
at least 20/40 (Snellen) in both eyes with or
without corrective lenses, field of vision of
at least 70 degrees in the horizontal
Meridian in each eye, and the ability to rec-
ognize the colors of traffic signals and
devices showing standard red, green, and
amber; 

(12) first perceives a forced whis-
pered voice in the better ear at not less than
5 feet with or without the use of a hearing
aid or, if tested by use of an audiometric
device, does not have an average hearing
loss in the better ear greater than 40 decibels
at 500 Hz, 1,000 Hz, and 2,000 Hz with or
without a hearing aid when the audiometric
device is calibrated to American National
Standard (formerly ASA Standard)
Z24.5-1951; 

(13) does not use a controlled
substance identified in 21 CFR 1308.11
Schedule I, an amphetamine, a narcotic, or
any other habit-forming drug, except that a
driver may use such a substance or drug if
the substance or drug is prescribed by a
licensed medical practitioner who is famil-
iar with the driver's medical history and
assigned duties and has advised the driver
that the prescribed substance or drug will
not adversely affect the driver's ability to
safely operate a motor vehicle; and

(14) has no current clinical diag-
nosis of alcoholism.  
[18.3.4.18 NMAC - N, 12-30-02] 

18.3.4.19 MEDICAL EXAMI-
NATIONS: This section does not apply to
commuter vanpools.

A. Persons who must be
medically examined and certified. A
motor carrier shall require a medical exam-
ination of: 

(1) any driver who has not been

CERTIFICATION OF DRIVER'S ROAD TEST 
Driver's name  
Driver's Social Security Number  
Driver's License Number  
State  
Type of motor vehicle driven and 
associated equipment 

 

This is to certify that the above-named driver was given a road test under my supervision on [insert 12-30-
02] , consisting of approximately ______ miles of driving.  It is my considered opinion that this driver 
possesses sufficient driving skill to safely operate the type of motor vehicle listed above. 
Title of examiner  
Organization and address of examiner  
Signature of examiner  
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medically examined and certified as quali-
fied to operate a motor vehicle during the
preceding twenty-four (24) months; or 

(2) any driver whose ability to
perform his or her normal duties has been
impaired by a physical or mental injury or
disease.  

B. Medical examination;
certificate of physical examination.

(1) The medical examination shall
be performed by a licensed physician or
physician's assistant.  A licensed optometrist
may perform that portion of the medical
examination that pertains to visual acuity,
field of vision, and the ability to recognize
colors. 

(2) The medical examination shall
be performed, and its results shall be
recorded, substantially in accordance with
the instructions and forms found in 49 CFR
Part 391. 
[18.3.4.19 NMAC - N, 12-30-02] 

18.3.4.20 REQUIREMENTS
FOR DRIVER QUALIFICATION
FILES: This section does not apply to
commuter vanpools.   

A. A motor carrier shall
maintain a driver's qualification file for
each driver it employs or contracts with.  A
driver's qualification file may be combined
with the driver's personnel file.  The driver's
qualification file shall include: 

(1) the driver qualification form
required by 18.3.4.12 NMAC; the file may
include the driver's annual certification of
violations of motor vehicle laws and ordi-
nances required by 18.3.4.15 NMAC in lieu
of the list required by paragraph 8 of sub-
section B of 18.3.4.12 NMAC;

(2) a written record of the
response of each state agency to the initial
inquiry into driving records required by
subsection A of 18.3.4.13 NMAC; 

(3) a written record of the
response of each employer to the initial
investigation of employment records
required by subsection B of 18.3.4.13
NMAC; 

(4) a note relating to the annual
inquiry and review of driving record
required by 18.3.4.14 NMAC;

(5) the certificate of driver's road
test issued to the driver pursuant to
18.3.4.16 NMAC, or a copy of the driver's
license or certificate of driver's road test
which the motor carrier accepted as equiva-
lent to the driver's road test pursuant to
18.3.4.17 NMAC; 

(6) the medical examiner's certifi-
cate of the driver's physical qualification to
drive a motor vehicle required by 18.3.4.19
NMAC or a legible photographic copy of
the certificate. 

B. Except as provided in

subsection C of this section, each driver's
qualification file shall be retained for as
long as a driver is employed by or contract-
ed with that motor carrier and for three (3)
years thereafter. 

C. The following records
may be removed from a driver's qualifica-
tion file three (3) years after the date of
entry in the file:  

(1) the response of each state
agency to the initial inquiry into driver
record;

(2) the note relating to the annual
inquiry and review of the driving record;  

(3) the list or driver's certification
of violations relating to violations of motor
vehicle laws and ordinances; 

(4) the medical examiner's certifi-
cate of the driver's physical qualification to
drive a motor vehicle or the photographic
copy of the certificate. 
[18.3.4.20 NMAC - N, 12-30-02] 

History of 18.3.4 NMAC:
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as:
SCCMC Rule No. 6, Qualifications of
Drivers, filed on 3-5-82;
SCC Rule 231, General Compliance
Requirements, filed on 1-5-93;
SCC Rule 231, General Compliance
Requirements, filed on 10-27-93.

History of repealed material.
SCC Rule 231, General Compliance
Requirements, filed on 10-27-93.

(1) 18.3.5.11 NMAC, 
(2) 18.3.5.13 NMAC,
(3) paragraph (2) of subsection B,

and subsection D, of 18.3.5.15 NMAC, 
(4) 18.3.5.16 NMAC, and 
(5) 18.3.5.17 NMAC.   

[18.3.5.2 NMAC - N, 12-30-02] 

18.3.5.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.5.3 NMAC - N, 12-30-02] 

18.3.5.4 D U R A T I O N :
Permanent.
[18.3.5.4 NMAC - N, 12-30-02] 

18.3.5.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.5.5 NMAC - N, 12-30-02] 

18.3.5.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Sections 65-2-92, 65-2-96, and 65-2-
109.  
[18.3.5.6 NMAC - N, 12-30-02] .

18.3.5.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.5.7 NMAC - N, 12-30-02] 

18.3.5.8 IDENTIFICATION
OF EQUIPMENT:

A. Issuance. The
Commission shall assign an NMPRC trans-
portation number to each motor carrier or
commuter vanpool when it issues an operat-
ing authority.  Any transportation number
issued by the New Mexico State
Corporation Commission shall be changed
to an NMPRC transportation number and
displayed as required by this rule.

B. Display. The letters
and numbers must be not less than one-half
inch (1/2") wide and not less than two and
one half inches (2 1/2") high.  The trans-
portation number will be displayed in the
following manner:  "NMPRC 123" 

(1) Placement on limousines.
The NMPRC transportation number must
be distinctly displayed on the front and rear
bumpers of each limousine operated in New
Mexico.  

(2) Placement on all other
motor vehicles. The name or trade name of
the motor carrier or commuter vanpool and
the NMPRC transportation number must be
distinctly displayed on the right and left
sides of the power unit of each motor vehi-
cle operated in New Mexico.  

C. Exception. Interstate
motor carriers that display a federal trans-
portation number are not required to display
the NMPRC transportation number.  

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 5 O P E R A T I N G
REQUIREMENTS

18.3.5.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission.  
[18.3.5.1 NMAC - N, 12-30-02] 

18.3.5.2 SCOPE:
A. This rule applies to all

motor carriers subject to the jurisdiction of
the Commission and to all motor vehicles
operated by the motor carrier in the course
of its operations.  

B. Commuter vanpools are
exempt from the following provisions of
this rule: 



New Mexico Register / Volume XIII, Number 24 / December 30, 20021044

[18.3.5.8 NMAC - Rp, SCC Rules 207.11
and 231.07, 12-30-02] 

18.3.5.9 E Q U I P M E N T
REQUIREMENTS:

A. Head lamps and auxil-
iary road lighting lamps.

(1) Head lamps required. Every
motor vehicle shall be equipped with a
headlighting system composed of at least
two head lamps, not including fog or other
auxiliary lamps, with an equal number on
each side of the vehicle. The headlighting
system shall provide an upper and lower
distribution of light, selectable at the dri-
ver's will. 

(2) Lamps operable. All lamps
must be capable of being operated at all
times.  

(3) Mounting. Head lamps and
auxiliary road lighting lamps shall be
mounted so that the beams are readily
adjustable, both vertically and horizontally,
and the mounting shall be such that the aim
is not readily disturbed by ordinary condi-
tions of service. 

(4) Fog, adverse weather, and
auxiliary road-lighting lamps. For the
purposes of this section, fog, adverse-
weather, and auxiliary road lighting lamps,
when installed, are considered to be a part
of the headlighting system. Such lamps may
be used in lieu of headlamps under condi-
tions making their use advisable if there is
at least one such lamp on each side of the
vehicle.  

(5) Stop lamp operation. All
stop lamps on each motor vehicle shall be
actuated upon application of any of the
service brakes.

B. Turn signaling sys-
tems. Every motor vehicle shall be
equipped with a signaling system that, in
addition to signaling turning movements,
shall have a switch or combination of
switches that will cause the two front turn
signals and the two rear turn signals to flash
simultaneously as a vehicular traffic hazard
warning with the ignition on or off.  Every
trailer shall be equipped so that the two rear
turn signals flash simultaneously with the
two front turn signals of the towing vehicle
as a vehicular traffic hazard warning. 

C. Brake systems. All
motor vehicles must have brakes adequate
to control the movement of, and to stop and
hold, the motor vehicle.  All brakes and
brake systems shall be maintained such that
they are capable of operating safely at all
times. 

D. Windshield. All motor
vehicles shall be equipped with a wind-
shield that is free from damage in the area
extending upward from the height of the top
of the steering wheel (excluding a two inch

border at the top of the windshield) and
extending from a one-inch border at each
side of the windshield, except that the fol-
lowing types of minor damage are permissi-
ble:

(1) Any crack that is not intersect-
ed by another crack; 

(2) Any damaged area that can be
covered by a disk 3/4 inch in diameter, if
not closer than three inches to any other
similarly damaged area. 

E. Tires. No motor vehi-
cle shall be operated on any tire that: has
body ply or belt material exposed through
the tread or sidewall; has any tread or side-
wall separation; is flat or has an audible
leak; has a cut to the extent that the ply or
belt material is exposed; or has a tread depth
of less than 4/32 of an inch for front wheels
and 2/32 of an inch for all other wheels. 

(1) Tire loading restrictions. No
motor vehicle shall be operated carrying a
weight greater than that marked on the side-
wall of the tire. 

(2) Tire inflation pressure. No
motor vehicle shall be operated on a tire that
has a cold inflation pressure less than that
specified for the load being carried. 

F. Windshield wipers.
All motor vehicles shall be equipped with at
least two automatically-operating wind-
shield wiper blades for cleaning rain, snow,
or other moisture from the windshield and
which shall be in such condition as to pro-
vide clear vision for the driver. 

G. Defrosting device. All
motor vehicles, when operating under con-
ditions such that ice, snow, or frost would
be likely to collect on the outside of the
windshield or condensation on the inside of
the windshield, shall be equipped with a
device or other means, not manually operat-
ed, for preventing or removing such
obstructions to the driver's view. 

H. Rearview mirrors. All
motor vehicles shall be equipped with two
rearview mirrors, one on each side, firmly
attached to the outside of the motor vehicle,
and so positioned as to reflect to the driver
a view of the highway to the rear along both
sides of the vehicle.  Only one inside mirror
shall be required on motor vehicles, which
shall be positioned on the driver's side,
which shall be so constructed that the driv-
er has a view to the rear by means of an inte-
rior mirror. 

I. Horn.  All motor vehi-
cles shall be equipped with a horn and actu-
ating elements that shall be in such condi-
tion as to give an adequate and reliable
warning signal.  

J. Speedometer. All
motor vehicles shall be equipped with a
speedometer indicating vehicle speed in
miles per hour, which shall be operative

with reasonable accuracy.  
K. Exhaust system.

Every motor vehicle having a device capa-
ble of expelling harmful combustion fumes
shall have a system to direct the discharge
of such fumes. 

(1) No part of the exhaust system
shall be located where its location would
likely result in burning, charring, or damag-
ing the electrical wiring, the fuel supply, or
any combustible part of the motor vehicle. 

(2) No part of the exhaust system
shall be temporarily repaired with wrap,
patches or otherwise. 

(3) No part of the exhaust system
shall leak or discharge at a point forward of
or directly below the driver compartment.
The exhaust outlet may discharge above the
cab roofline.  

(4) The exhaust system must be
securely fastened to the vehicle, although
exhaust systems may use hangers that per-
mit required movement due to expansion
and contraction caused by heat of the
exhaust and relative motion between engine
and chassis of a vehicle. 

L. Floors. The flooring in
all motor vehicles shall be substantially
constructed, free of unnecessary holes and
openings, and shall be maintained so as to
minimize the entrance of fumes, exhaust
gases, or fire. Floors shall not be permeated
with oil or other substances likely to cause
injury to persons using the floor as a trac-
tion surface. 

M. Emergency equip-
ment.

(1) Fire extinguisher.  Every
motor vehicle must be equipped with a fire
extinguisher that is properly filled and
located so that it is readily accessible for
use.  The fire extinguisher must be securely
mounted on the vehicle.  The fire extin-
guisher must be designed, constructed, and
maintained to permit visual determination
of whether it is fully charged.  The fire
extinguisher must have an extinguishing
agent that does not need protection from
freezing. 

(2) Warning devices for stopped
vehicles. Every motor vehicle must be
equipped with at least three bi-directional
emergency reflective triangles or 6 fuses
capable of burning for thirty minutes or 3
liquid-burning flares capable of burning for
sixty minutes. 

(a) Supplemental warning
devices. Other warning devices may be
used in addition to, but not in lieu of, the
required warning devices, provided those
warning devices do not decrease the effec-
tiveness of the required warning devices. 

(b) Restrictions on the use of
flame-producing devices. Liquid-burning
flares, fuses, or any signal produced by a
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flame shall not be carried on any motor
vehicle transporting explosives, flammable
gas, flammable liquid or other hazardous
matter, whether loaded or empty, or any
commercial motor vehicle using com-
pressed gas as a motor fuel. 
[18.3.5.9 NMAC - N, 12-30-02] 

18.3.5.10 EMERGENCY SIG-
NALS; STOPPED MOTOR VEHI-
CLES:

A. Hazard warning sig-
nal flashers. Whenever a motor vehicle is
stopped upon the traveled portion of a high-
way or the shoulder of a highway for any
cause other than necessary traffic stops, the
driver of the stopped motor vehicle shall
immediately activate the vehicular hazard
warning signal flashers and continue the
flashing until the driver places the warning
devices required by these rules.  The flash-
ing signals shall be used during the time the
warning devices are picked up for storage
before movement of the motor vehicle.  The
flashing lights may be used at other times
while a motor vehicle is stopped in addition
to, but not in lieu of, the warning devices
required by these rules.  

B. Placement of warning
devices. Whenever a motor vehicle is
stopped upon the traveled portion or the
shoulder of a highway for any cause other
than necessary traffic stops, the driver shall,
as soon as possible, but in any event within
ten (10) minutes, place the warning devices
required by these rules in the following
manner: 

(1) one (1) on the traffic side of
and four (4) paces (approximately ten (10)
feet) from the stopped motor vehicle in the
direction of approaching traffic; 

(2) one (1) at forty (40) paces
(approximately one hundred (100) feet)
from the stopped motor vehicle in the cen-
ter of the traffic lane or shoulder occupied
by the motor vehicle and in the direction of
approaching traffic; and 

(3) one (1) at forty (40) paces
(approximately one hundred (100) feet)
from the stopped motor vehicle in the cen-
ter of the traffic lane or shoulder occupied
by the motor vehicle and in the direction
away from approaching traffic. 

C. Special rules for fuses
and liquid-burning flares. The driver of a
motor vehicle equipped with only fuses or
liquid-burning flares shall place a lighted
fuse or liquid-burning flare at each of the
locations specified in these rules.  There
shall be at least one lighted fuse or liquid-
burning flare at each of the prescribed loca-
tions as long as the motor vehicle is
stopped.  Before the stopped motor vehicle
is moved, the driver shall extinguish and
remove each fuse or liquid-burning flare. 

D. Business or residential
districts. The placement of warning
devices is not required within the business
or residential district of a municipality,
except during the time from a half hour after
sunset to a half hour before sunrise and at
any other time when there is not sufficient
light to render clearly discernible persons
and vehicles on the highway at a distance of
five hundred (500) feet.  

E. Hills, curves, and
obstructions. If a motor vehicle is stopped
within five hundred (500) feet of a curve,
crest of a hill, or other obstruction to view,
the driver shall place the warning signal
required by these rules in the direction of
the obstruction to view a distance of one
hundred (100) feet to five hundred (500)
feet from the stopped motor vehicle so as to
afford ample warning to other users of the
highway. 

F. Divided or one-way
roads. If a motor vehicle is stopped upon
the traveled portion or the shoulder of a
divided or one-way highway, the driver
shall place the warning devices required by
these rules, one warning device at a distance
of two hundred (200) feet and one warning
device at a distance of one hundred (100)
feet in a direction toward approaching traf-
fic in the center of the lane or shoulder
occupied by the motor vehicle.  The driver
shall place one warning device at the traffic
side of the motor vehicle within ten (10)
feet of the rear of the motor vehicle. 

G. Leaking, flammable
material. If gasoline or any other flamma-
ble liquid, or combustible liquid or gas
seeps or leaks from a fuel container or a
motor vehicle stopped upon a highway, no
emergency warning signal producing a
flame shall be lighted or placed except at
such a distance from any such liquid or gas
as will assure the prevention of a fire or
explosion.  
[18.3.5.10 NMAC - N, 12-30-02] 

18.3.5.11 P R E V E N T I V E
MAINTENANCE PROGRAM: Every
motor carrier shall adopt a written preven-
tive maintenance program that provides for
systematic inspection, repair and mainte-
nance of all motor vehicles subject to its
control and shall regularly inspect, repair,
and maintain all motor vehicles subject to
its control.  This section does not apply to
commuter vanpools.  
[18.3.5.11 NMAC - N, 12-30-02] 

18.3.5.12 ANNUAL INSPEC-
TION OF VEHICLES: A motor carrier or
commuter vanpool shall not use a motor
vehicle unless it has passed an annual
inspection conducted in accordance with 49
CFR Part 396. 

A. Motor carriers.  
(1) A motor carrier shall retain a

copy of the annual inspection report at its
principal place of business for a period of
three years from the date of the inspection
report. 

(2) A motor carrier shall retain
evidence of the qualified inspector's qualifi-
cations at its principal place of business for
a period of three (3) years from the date of
that inspector's inspection report.  A motor
carrier is not required to retain evidence of
inspector qualifications for those inspec-
tions performed either as part of a state
periodic inspection program or at the road-
side as part of a random roadside inspec-
tion.  

B. Commuter vanpools.
A commuter vanpool shall file with the
Commission by January 15 of each year the
certificates of annual inspection from the
prior calendar year for each vehicle it oper-
ates.
[18.3.5.12 NMAC - N, 12-30-02] 

18.3.5.13 HOURS OF SER-
VICE: This section does not apply to com-
muter vanpools.  

A. Maximum daily driv-
ing time. Except in adverse or emergency
driving conditions as provided in this sec-
tion, no motor carrier shall permit or require
any driver it employs or contracts with to
drive, nor shall any driver drive, regardless
of the number of motor carriers using the
driver's services:

(1) more than ten (10) hours fol-
lowing eight (8) consecutive hours off duty;
or 

(2) for any period after having
been on duty fifteen (15) hours following
eight (8) consecutive hours off duty. 

B. Maximum weekly
driving time. Except in adverse or emer-
gency driving conditions as provided in this
section, no motor carrier shall permit or
require any driver it employs or contracts
with to drive nor shall any such driver drive,
regardless of the number of motor carriers
using the driver's services, for any period
after:

(1) having been on duty sixty (60)
hours in any seven (7) consecutive days if
the employing or contracting motor carrier
does not operate motor vehicles every day
of the week; or

(2) having been on duty seventy
(70) hours in any period of eight (8) con-
secutive days if the employing or contract-
ing motor carrier operates motor vehicles
every day of the week. 

C. Adverse driving con-
ditions. Except in emergency conditions, a
driver who encounters adverse driving con-
ditions, and cannot, because of those condi-
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tions, safely complete the run within the ten
(10) hour maximum driving time permitted
by this rule may drive and be permitted or
required to drive a motor vehicle for not
more than 2 additional hours in order to
complete that run or to reach a place offer-
ing safety for the occupants of the motor
vehicle and security for the motor vehicle
and its cargo or baggage.  However, that
driver may not drive or be permitted to
drive: 

(1) for more than twelve (12)
hours in the aggregate following eight (8)
consecutive hours off duty; or 

(2) after he/she has been on duty
fifteen (15) hours following eight (8) con-
secutive hours off duty. 

D. Emergency condi-
tions. In case of any emergency, a driver
may complete his/her run without being in
violation of these rules, if such run reason-
ably could have been completed absent the
emergency.  
[18.3.5.13 NMAC - N, 12-30-02] 

18.3.5.14 IMPAIRMENT BY
USE OF DRUGS, ALCOHOL, OR
OTHER SUBSTANCES PROHIBITED:
No motor carrier or commuter vanpool shall
require or permit a driver to violate any pro-
vision of this section.    

A. Drug and alcohol test-
ing:  

(1) Commuter vanpools shall be
required to conduct a drug test on each driv-
er in conformance with the initial drug-test-
ing program filed with its application for a
certificate of registration.

(2) Every motor carrier other than
a commuter vanpool shall conduct a drug
and alcohol testing program in accordance
with 49 CFR Section 382 and Part 40.  

B. Drugs and other sub-
stances.  

(1) No motor carrier or commuter
vanpool shall require or permit a driver to
be on duty and possess, be under the influ-
ence of, or use, any of the following drugs
or other substances:

(a) any 21 CFR 1308.11 Schedule
I substance;

(b) an amphetamine or any for-
mulation thereof (including, but not limited,
to "pep pills,'' and "bennies''); 

(c) a narcotic drug or any deriva-
tive thereof; or

(d) any other substance, to a
degree that renders the driver incapable of
safely operating a motor vehicle.  

(2) This subsection does not apply
to the possession or use of a substance
administered to a driver by or under the
instructions of a licensed medical practi-
tioner who has advised the driver that the
substance will not affect the driver's ability

to safely operate a motor vehicle. 
C. Alcohol. No motor car-

rier or commuter vanpool shall require or
permit a driver to:

(1) use alcohol or be under the
influence of alcohol, within eight hours
before going on duty or operating, or having
physical control of, a motor vehicle; or 

(2) use alcohol, be under the
influence of alcohol, or have any measured
alcohol concentration or detected presence
of alcohol, while on duty, or operating, or in
physical control of a motor vehicle; 

(3) be on duty or operate a motor
vehicle while the driver possesses alcohol;
or 

(4) be on duty or operate a motor
vehicle if, by the driver's general appear-
ance or conduct or by other substantiating
evidence, the driver appears to have used
alcohol within the preceding eight hours.  
[18.3.5.14 NMAC - N, 12-30-02] 

18.3.5.15 DRIVING OF
MOTOR VEHICLES: Every motor vehi-
cle must be operated in accordance with the
laws, ordinances, and regulations of the
jurisdiction in which it is being operated.
However, where these rules impose a high-
er standard of care than that law, ordinance
or regulation, a motor carrier and its drivers
must comply with these rules.  

A. Impaired operator.
No motor carrier or commuter vanpool shall
require or permit a driver to operate a motor
vehicle while the driver's ability or alertness
is so impaired, or so likely to become
impaired, through fatigue, illness, or any
other cause, as to make it unsafe for him or
her to begin or continue to operate the
motor vehicle.  However, in a case of grave
emergency where the hazard to occupants
of the motor vehicle or other users of the
highway would be increased by compliance
with this rule, the driver may continue to
operate the motor vehicle to the nearest
place at which that hazard is removed. 

B. Driver pre-trip
inspection.  

(1) Before permitting operation of
a motor vehicle, a motor carrier or com-
muter vanpool shall require a driver to
inspect and drive the motor vehicle as nec-
essary to be satisfied that it is in safe oper-
ating condition.  

(2) In addition, a motor carrier
other than a commuter vanpool shall require
a driver to:  

(a) review the last driver vehicle
inspection report; and 

(b) sign the report,  if defects or
deficiencies were noted by the previous
driver, to acknowledge that this driver
reviewed the report and that the report cer-
tifies that the required repairs were per-

formed.  
C. Emergency equip-

ment, inspection and use. No motor carri-
er or commuter vanpool shall permit a
motor vehicle to be driven, unless the motor
carrier and the driver are satisfied that the
emergency equipment required by these
rules is in place and ready for use; nor shall
any driver fail to use or make use of such
equipment when and as needed. 

D. Safe loading. This
subsection does not apply to commuter van-
pools.  No motor carrier shall require or per-
mit a person to drive a motor vehicle unless:

(1) the motor vehicle's cargo and
baggage is properly distributed and ade-
quately secured;  

(2) the motor vehicle's tailgate,
doors, tarpaulins, spare tire, fire extinguish-
er, and other equipment used in its opera-
tion, and the means of fastening the  motor
vehicle's cargo and baggage are secured;
and 

(3) the motor vehicle's cargo and
baggage or any other object does not
obscure the driver's view ahead or to the
right or left sides, interfere with the free
movement of his/her arms or legs, prevent
his/her free and ready access to accessories
required for emergencies, or prevent the
free and ready exit of any person from the
motor vehicle or driver's compartment.  

E. Hazardous condi-
tions; extreme caution. A motor carrier or
commuter vanpool shall require its drivers
to exercise extreme caution in the operation
of a motor vehicle when hazardous condi-
tions, such as those caused by snow, ice,
sleet, fog, mist, rain, dust, or smoke,
adversely affect visibility or traction. Speed
shall be reduced when such conditions
exist. If conditions become sufficiently dan-
gerous, the operation of the motor vehicle
shall be discontinued and shall not be
resumed until the motor vehicle can be safe-
ly operated. Whenever compliance with the
foregoing provisions of this rule increases
hazard to passengers, the motor vehicle may
be operated to the nearest point at which the
safety of passengers is assured. 

F. Use of distracting
devices prohibited. No motor carrier or
commuter vanpool shall require or permit a
driver to use any device, including but not
limited to headphones, earphones, cell
phones, or televisions, which may distract
the driver from concentrating or inhibit the
ability of the driver to hear or see clearly. A
driver may use a motor vehicle's audio
equipment at a volume that will not distract
the driver from concentrating or inhibit the
ability of the driver to hear clearly.  

G. Use of seat belts. A
motor carrier or commuter vanpool shall
require a driver to properly restrain him-
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self/herself with a seat belt in any motor
vehicle which has a seat belt installed at the
driver's seat. 
[18.3.5.15 NMAC - N, 12-30-02] 

18.3.5.16 DRIVER'S RECORD
OF DUTY STATUS: This section does not
apply to commuter vanpools.  Every motor
carrier shall require every driver it employs
or contracts with to record his/her duty sta-
tus for each twenty-four (24) hour period,
except as provided in 49 CFR Part 395.  All
entries relating to driver's duty status must
be legible and in the driver's own handwrit-
ing.  

A. Required information.
The driver's daily record of duty status form
shall include the following:

(1) date;
(2) total miles driven on the date;
(3) motor vehicle number;
(4) name of motor carrier;
(5) driver's signature and certifi-

cation that all entries are true and correct;
(6) starting time;
(7) ending time;
(8) total hours;
(9) driver's remarks.
B. Submission of driver's

record of duty status. Every driver shall,
and every motor carrier shall require every
driver it employs or contracts with to submit
the driver's record of duty status within five
(5) days following the completion of a driv-
ing day. 

(1) A driver shall review and ver-
ify that all entries are complete prior to sub-
mitting the driver's record of duty status to
the employing or contracting motor carrier. 

(2) Every motor carrier shall ver-
ify that each of its drivers complies with this
rule.  
[18.3.5.16 NMAC - Rp, SCC Rule 241.03,
12-30-02] 

18.3.5.17 DRIVER VEHICLE
INSPECTION REPORTS: This section
does not apply to commuter vanpools.  

A. Report required:
Every motor carrier shall require its drivers
to prepare an inspection report in writing at
the completion of each day's work, on each
motor vehicle the driver operated.  The
report shall cover at least the following
parts and accessories:

(1) brakes;
(2) steering mechanism;
(3) lighting devices and reflec-

tors;
(4) tires;
(5) horn;
(6) windshield wipers;
(7) rear vision mirrors;
(8) wheels and rims; and
(9) emergency and safety equip-

ment.
B. Report content: The

report shall identify the motor vehicle and
list any defect or deficiency discovered by
or reported to the driver that would affect
the safety of operation of the motor vehicle
or result in its mechanical breakdown.  If no
defect or deficiency is discovered by or
reported to the driver, the report shall so
indicate.  In all instances, the driver shall
sign the report.  If a driver operates more
than one motor vehicle during the day, the
driver shall prepare a report for each motor
vehicle operated. 

C. Corrective action.
Prior to requiring or permitting a driver to
operate a motor vehicle, every motor carri-
er shall repair any defect or deficiency list-
ed on the driver vehicle inspection report
that would be likely to affect the safety of
the operation of the motor vehicle.  Every
motor carrier shall certify on the original
driver vehicle inspection report that lists a
defect or deficiency that the defect or defi-
ciency was repaired or that repair is unnec-
essary before the motor vehicle is again
operated.  
[18.3.5.17 NMAC - N, 12-30-02] 

18.3.5.18 COMMUTER VAN-
POOL MOTOR VEHICLE SAFETY
REPORTS: Each commuter vanpool shall
require its drivers to report to it, and each
commuter vanpool shall timely repair, any
defect or deficiency that would be likely to
affect the safe operation of the motor vehi-
cle.  
[18.3.5.18 NMAC - N, 12-30-02] 
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NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 6 TARIFFS

18.3.6.1 ISSUING AGENCY:
New Mexico Public Regulation
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Commission. 
[18.3.6.1 NMAC - N, 12-30-02]

18.3.6.2 SCOPE:  
A. This rule applies to

household goods carriers, towing services
performing non-consensual tows, and motor
carriers of persons subject to the jurisdiction
of the Commission.  

B. This rule does not apply
to charter services or commuter vanpools.  
[18.3.6.2 NMAC - N, 12-30-02]

18.3.6.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.6.3 NMAC - N, 12-30-02]

18.3.6.4 D U R A T I O N :
Permanent.  
[18.3.6.4 NMAC - N, 12-30-02]

18.3.6.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.6.5 NMAC - N, 12-30-02]

18.3.6.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Sections 65-2-92, 65-2-96, and 65-2-
109.  
[18.3.6.6 NMAC - N, 12-30-02].

18.3.6.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.6.7 NMAC - N, 12-30-02]

18.3.6.8 COMMENCEMENT
OF OPERATIONS: No motor carrier may
commence operations or perform any new
service under its operating authority until
the Commission has approved tariffs con-
taining rates, schedules, and terms and con-
ditions for the services to be performed.  
[18.3.6.8 NMAC - Rp, SCC Rule 221.03,
12-30-02]

18.3.6.9 CONTENTS OF
TARIFFS:

A. All proposed tariffs
filed with the Commission must be consis-
tent with applicable statutes and these rules,
clear in their disclosures, free from ambigu-
ities, and shall contain:

(1) a title page with the legal and
"doing business as" name of the motor car-
rier as shown on its application or operating
authority, its NMPRC number, the proposed
tariff number, the proposed effective date of
the tariff, and the name, address and tele-
phone number of the person to whom corre-
spondence regarding the tariff should be
addressed;

(2) a brief description of the
transportation services to be provided and

the territory to be served;
(3) any terms and conditions

applicable to the rendition of the service;
(4) rates stated in dollars and

cents per passenger, mile, hour, pound, or
other readily ascertainable unit, to, from,
and between points in the territory to be
served; and

(5) for motor carriers providing
scheduled service, a general schedule stat-
ing the days of the week on which the motor
carrier will provide service, the minimum
number of runs per day, the latest time for
the first run of the day, the earliest time for
the last run of the day, the general area of all
arrival and departure points, and at least one
precisely defined departure point and one
precisely defined arrival point.

B. A motor carrier may not
limit its liability for negligence through
terms and conditions of service in its tariff.  
[18.3.6.9 NMAC - Rp, SCC Rule 221.04,
12-30-02]

18.3.6.10 RATES BETWEEN
UNITS: Whenever the exact size of a
ratemaking unit does not appear in a scale
of rates in a tariff, the applicable rate shall
be that prescribed for the next greater sized
unit in the scale.  
[18.3.6.10 NMAC - Rp, SCC Rule 221.10,
12-30-02]

18.3.6.11 COMPUTATION OF
DISTANCES:

A. A motor carrier shall
compute distances using the current official
road map of New Mexico issued by the
New Mexico State Highway and
Transportation Department. 

B. A motor carrier shall
use actual odometer miles via the shortest
practicable route: 

(1) for any part of the distance
that cannot be calculated from the official
road map;  

(2) for off-highway miles;
(3) for uncharted highway miles;

and
(4) when a highway is closed by

authority of any regulatory body and motor
vehicles must be detoured. 

C. In computing distances,
a motor carrier shall retain all fractions of
miles until the segments are added to obtain
the total distance.  Any remaining fraction
of less than 1/2 (.5) mile will be omitted;
any remaining fraction of 1/2 (.5) mile or
greater will be increased to the next whole
mile.  
[18.3.6.11 NMAC - Rp, SCC Rule 267.14,
12-30-02]

18.3.6.12 TARIFFS TO BE
AVAILABLE: A motor carrier subject to

this rule shall maintain at its principal place
of business and at each of its billing sta-
tions, and make available for inspection to
the public at all times the motor carrier is
open for business, all of the tariffs contain-
ing rates, terms and conditions, and the gen-
eral schedule of service, and the most cur-
rent specific schedule of service in effect.  
[18.3.6.12 NMAC - Rp, SCC Rule 221.08,
12-30-02]

18.3.6.13 CONTENTS OF
APPLICATION FOR APPROVAL OF A
MOTOR CARRIER AGREEMENT:

A. An application for
approval of a motor carrier agreement must
contain:

(1) a true copy of the agreement;
and 

(2) the full and correct name and
business address of each motor carrier
which is a party to the agreement and
whether it is a limited liability company,
corporation, partnership, or individual.  

B. If the agreement for
which approval is sought establishes or con-
tinues a motor carrier association, then the
following information concerning the motor
carrier association must be submitted:

(1) The full and correct name and
business address of the motor carrier associ-
ation; whether it is an association, corpora-
tion, or partnership; if a corporation, the
government, state, or territory under the
laws of which the applicant was organized
and received its present charter; and, if an
association or partnership, the names of the
officers or partners and the date of forma-
tion.  

(2) a complete description of such
motor carrier association, including any
subunits, and of its or their functions and
methods of operation, together with a
description of the territorial scope of such
operations; and, if such motor carrier asso-
ciation has a working or other arrangement
or relationship with any other motor carrier
association, a complete description of such
arrangement or relationship.  If the agree-
ment is of any other character, a precise
statement of its nature and scope and the
mode of its procedure.  

(3) The facts and circumstances
relied upon to establish that the agreement
will be in furtherance of the transportation
policy of this state.  

(4) The name, title, and business
address of counsel, an officer, or other per-
son representing the motor carrier associa-
tion to whom correspondence regarding the
agreement should be addressed.  

(5) A copy of the constitution,
bylaws, or other documents or writings,
specifying the motor carrier association's
powers, duties, and procedures, unless
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incorporated in the agreement.  
(6) An organization chart of the

motor carrier association.  
(7) A brief description of the man-

ner by which the motor carrier association is
funded.  
[18.3.6.13 NMAC - Rp, SCC Rule 222.03,
12-30-02]

18.3.6.14 CHANGES IN TAR-
IFFS AND MOTOR CARRIER AGREE-
MENTS: As used in this section, tariff
includes a motor carrier agreement.  

A. Application. A motor
carrier that proposes to change its rates,
terms and conditions of service, or general
schedule, shall file an application for a
change in tariff.  

(1) An application for a change in
rates shall include:

(a) a proposed tariff including the
proposed changes in rates;

(b) a balance sheet for the preced-
ing fiscal year;

(c) an income statement for the
preceding fiscal year;

(d) all documentary evidence
which the applicant believes supports its
proposed change in rates; and

(e) pre-filed direct testimony
explaining why a change in rates is required
for the motor carrier to achieve revenue lev-
els that will provide a flow of net income
adequate to support reasonable expense lev-
els, including reasonable depreciation
expense and repayment of a reasonable
level of debt, and permit the raising of need-
ed equity capital.  

(2) An application for a change in
terms and conditions of service or a change
in a general schedule shall include:

(a) a proposed tariff including the
proposed changes in terms and conditions
of service or general schedule;

(b) a description of the proposed
changes and an explanation as to why they
are needed; and

(c) all evidence upon which the
applicant intends to rely in support of its
proposed changes in terms and conditions
of service or general schedule.  

B. Procedure. The
Commission shall review applications for a
change in tariff in accordance with
18.3.2.14 through 18.3.2.18 NMAC.  

C. Qualifying provisions.
If the Commission finds that the applicant
has met the statutory requirements in
NMSA 1978 Sections 65-2-96, 65-2-97,
and 65-2-105 if applicable, the Commission
shall issue an order conditionally approving
the application for a change in tariff or
motor carrier agreement.  The applicant
must, within the timeframe set forth in the
order, comply with any qualifying provi-

sions, terms, conditions, or limitations set
forth by the Commission in its order.  If the
applicant fails to timely comply with all
qualifying provisions, the Commission may
dismiss the case without prejudice and close
the docket.   

D. Approval. Within five
(5) business days after the date the Director
certifies that the applicant has complied
with all qualifying provisions, the
Commission shall, over the signature of a
single Commissioner, issue an order
approving the tariff change.  
[18.3.6.14 NMAC - N, 12-30-02]

18.3.6.15 SPECIFIC SCHED-
ULES OF SERVICE:

A. Contents of specific
schedules.  A motor carrier providing
scheduled service shall file with the
Director a specific schedule of service that
complies with the minimum requirements
stated in the general schedule in its
approved tariff and contains precise depar-
ture times and estimated arrival times for
each stop on each route on which the carri-
er provides scheduled transportation servic-
es.  

B. Changes in specific
schedules. Whenever a motor carrier pro-
poses to change its specific schedule of
service, it shall:

(1) file a copy of the proposed
specific schedule of service with the
Director at least thirty (30) calendar days
before the changed schedule will go into
effect.  The Director may disapprove any
proposed change in schedule that does not
comply with the minimum requirements
stated in a carrier's general schedule.  

(2) mail the proposed specific
schedule to all motor carriers on the
Department's list and file a certificate of
mailing with the Director.  
[18.3.6.15 NMAC - N, 12-30-02]

HISTORY OF 18.3.6 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules

and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 5, Tariffs and Schedules,
filed on 3-5-82;
SCCMC Rule No. 26, New Time
Schedules, filed on 3-5-82;
SCC Rule 221, Tariffs, Rates and
Schedules, filed on 1-5-93;
SCC Rule 222, Motor Carrier Agreements,
filed on 1-5-93;
SCC Rule 267, Wrecker Services.

History of repealed material.
SCC Rule 221, Tariffs, Rates and
Schedules, filed on 1-5-93;
SCC Rule 222, Motor Carrier Agreements,
filed on 1-5-93;
SCC Rule 267, Wrecker Services.

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 7 R E P O R T S ,
RECORDS, AND ACCOUNTS

18.3.7.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.7.1 NMAC - N, 12-30-02]

18.3.7.2 SCOPE:
A. 18.3.7.8 NMAC

through 18.3.7.13 NMAC apply to all motor
carriers subject to the jurisdiction of the
Commission.  

B. 18.3.7.14 NMAC
through 18.3.7.19 NMAC apply only to
motor carriers operating pursuant to a cer-
tificate of public convenience and necessity
or a permit.  

C. This rule does not apply
to commuter vanpools.  
[18.3.7.2 NMAC - N, 12-30-02]

18.3.7.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.7.3 NMAC - N, 12-30-02]

18.3.7.4 D U R A T I O N :
Permanent.  
[18.3.7.4 NMAC - N, 12-30-02]
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18.3.7.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.7.5 NMAC - N, 12-30-02]

18.3.7.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Section 65-2-101.  
[18.3.7.6 NMAC - N, 12-30-02]

18.3.7.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.7.7 NMAC - N, 12-30-02]

18.3.7.8 ANNUAL REPORT:
Every motor carrier shall prepare and file
with the Commission an annual report of its
operations.  

A. Date of filing.  Motor
carriers shall file reports on or before March
31 of each year for the immediately preced-
ing calendar year.  

B. Form and verification
of annual report: The annual report must
be made on the form prescribed by the
Director.  The accuracy of the contents of
the report must be verified under oath by the
owner of the motor carrier, if the motor car-
rier is a sole proprietorship; by a partner, if
the motor carrier is a partnership; by an
authorized member, if the motor carrier is a
limited liability company; or by the presi-
dent and secretary, if the motor carrier is a
corporation.  

C. Failure to file annual
report: The Commission may assess fines
or may suspend or revoke the operating
authority of a motor carrier for failure to file
an annual report by the applicable filing
deadline.  Failure to timely file an annual
report will create a presumption that the
motor carrier holding the operating authori-
ty has failed to render continuous and ade-
quate service.  
[18.3.7.8 NMAC - Rp, SCC Rules 243.01,
243.03, and 243.04, 12-30-02]

18.3.7.9 CONTENTS OF
ANNUAL REPORT: The annual report
shall include:

A. the motor carrier's oper-
ating authority number;

B. the motor carrier's
name;

C. the motor carrier's d/b/a
name;

D. the motor carrier's prin-
cipal place of business;

E. the motor carrier's busi-
ness telephone number;

F. the motor carrier's tax
identification number;

G. for motor carriers oper-
ating pursuant to a warrant or certificate of

registration, a list of equipment used in the
motor carrier's operations if the motor carri-
er is using twenty-five (25) vehicles or less,
or the motor carrier's written statement cer-
tifying the number of vehicles in use if the
motor carrier is using more than twenty-five
(25) vehicles;

H. for motor carriers oper-
ating pursuant to a certificate of public con-
venience or necessity or a permit, 

(1) a list of equipment used in the
motor carrier's operations if the motor carri-
er is using twenty-five (25) vehicles or less,
or the motor carrier's written statement cer-
tifying the number of vehicles in use if the
motor carrier is using more than twenty-five
(25) vehicles; and 

(2) the names and addresses of
any shareholders who own ten percent or
more of the voting stock of the motor carri-
er if it is a corporation, or if the motor car-
rier is other than a corporation, a description
of the form of ownership, the names and
addresses of all principal owners, and the
percentage ownership of each;

I. for motor carriers oper-
ating pursuant to a permit, any changes in
the contract for which the permit was
issued;

J. the motor carrier's writ-
ten statement certifying that each piece of
equipment it uses has passed an annual
inspection within the preceding twelve (12)
months;

K. a list of the motor carri-
er's drivers;

L. the motor carrier's writ-
ten statement certifying that it has received
a current MVD printout of the driving
record of each driver it uses, employs or
contracts with;

M. the motor carrier's writ-
ten statement certifying that it has received
a current certificate of workers' compensa-
tion insurance or a written statement from
the Workers' Compensation Division that
coverage is not required;

N. an updated appointment
of an agent for service of process; and

O. the oath prescribed by
subsection B of 18.3.7.8 NMAC.  
[18.3.7.9 NMAC - Rp, SCC Rule 243.02,
12-30-02]

18.3.7.10 CHANGE OF
ADDRESS REPORTS:

A. Every motor carrier
shall notify the Commission in writing of
any change in the mailing address or street
address or other physical locations of its
business office or stationing points within
ten (10) business days of the effective date
of the change.  

B. No change of address
will be permitted that has the effect of mov-

ing the motor carrier's operations to a loca-
tion not permitted under its operating
authority.  
[18.3.7.10 NMAC - Rp, SCC Rule 244.01,
12-30-02]

18.3.7.11 A C C I D E N T
REPORTS:

A. Report required.
Every motor carrier shall report directly to
the Commission every accident which
occurs in the course of the motor carrier's
operations within the state, on either public
or private property, that results in the death
of a person; injury to a person that requires
treatment by a physician; or damage to
property belonging to the carrier or any
other person to an apparent extent of one
thousand dollars ($1,000.00) or more.
Property damage shall include damage to
either vehicles or cargo.  

B. Report form. A motor
carrier shall report each accident in writing
on the Uniform Accident Report form pre-
scribed by the state of New Mexico.
Accident report forms are available from
the Commission and from law enforcement
agencies.  The Uniform Accident Report
filed with the Motor Vehicle Division will
satisfy the requirements of this section if a
copy of it is timely filed with the
Commission.  

C. Time to file report.
(1) In the case of an accident

resulting in death, the report must be filed
within forty-eight (48) hours of the acci-
dent. 

(2) All other accident reports shall
be filed no later than fifteen (15) days after
the date the accident occurred.  

(3) If a death results from the
accident after the filing of a written accident
report, the motor carrier shall file an amend-
ed report no later than fifteen (15) days after
receiving notification of the death.  

(4) If an accident results in the
release of any hazardous matter, the motor
carrier shall inform the New Mexico State
Police by telephone immediately. 
[18.3.7.11 NMAC - Rp, SCC Rule 244.02,
12-30-02]

18.3.7.12 LOCATION OF
RECORDS: Every motor carrier shall
maintain records at the motor carrier's prin-
cipal place of business within the state.  The
Commission may, on a showing of good
cause, allow the records to be maintained at
a location outside the state, provided the
motor carrier demonstrates to the satisfac-
tion of the Commission that the records will
be reasonably accessible for inspection.  
[18.3.7.12 NMAC - Rp, SCC Rule 241.02,
12-30-02] 
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reasonable steps to protect required records
from destruction and physical hazards.  A
motor carrier operating pursuant to a certifi-
cate of public convenience and necessity or
permit shall notify the Commission if
records are substantially damaged or
destroyed before the end of the retention
period.  

D. If a motor carrier trans-
fers its certificate of public convenience and
necessity or permit in accordance with these
rules, the transferee of the certificate of
public convenience and necessity or permit
shall maintain the records of the transferor
as required by these rules.  
[18.3.7.14 NMAC - Rp, SCC Rule 241.01,
12-30-02]

18.3.7.15 CLAIMS REGIS-
TER:

A. Every motor carrier
operating pursuant to a certificate of public
convenience and necessity or permit shall
maintain a claims register in which the car-
rier shall record every claim it receives for
overcharge, personal injury, or property
damage.  

B. The record of each
claim shall include the:

(1) claim number, 
(2) date received, 
(3) amount claimed;
(4) name of the claimant;
(5) date and amount of the claim

paid, or the date the claim was disallowed
and the reasons for disallowance;

(6) amount of salvage recovered,
if any; 

(7) amount reimbursed by insur-
ance companies or others; and

(8) amount paid by the carrier.
[18.3.7.15 NMAC - Rp, SCC Rule 241.05,
12-30-02]

18.3.7.16 ACCOUNTS:
A. Maintenance of

accounts required. Every motor carrier
operating pursuant to a certificate of public
convenience and necessity or permit shall
maintain a system of accounts in connection
with its intrastate transportation business in
New Mexico, and documentation in support
of the accounts.  

B. Generally accepted
accounting principles. Every motor carri-
er operating pursuant to a certificate of pub-
lic convenience and necessity or permit
shall maintain its accounts in conformity
with generally accepted accounting princi-
ples (GAAP) issued by the Financial
Accounting Standards Board.  

C. Verification of entries.
Every motor carrier operating pursuant to a
certificate of public convenience and neces-
sity or permit shall document all accounting

18.3.7.13 EQUIPMENT LIST:
A. Every motor carrier

shall maintain at its principal place of busi-
ness within the state a list of equipment,
including but not limited to motor vehicles,
used in its authorized operations.  The list
shall identify each piece of equipment by
make, model, year, VIN number, license
plate number, and other descriptive infor-
mation sufficient for identification, and
shall state whether the motor vehicle is
leased or owned.  

B. No motor carrier may
use a piece of equipment or motor vehicle in
its authorized operations unless it is identi-
fied on the equipment list.  

C. The motor carrier shall
update the list within ten days of the date on
which a piece of equipment is put into or
taken out of service.  
[18.3.7.13 NMAC - Rp, SCC Rule 241.04,
12-30-02]

18.3.7.14 M A I N T E N A N C E ,
PRESERVATION, AND RETENTION
OF RECORDS.

A. Motor carriers operat-
ing pursuant to a certificate of public con-
venience and necessity or permit shall
maintain:

(1) complete accounts; 
(2) records of all services per-

formed for others, such as work orders,
invoices, bills of lading, warehouse
receipts, dispatch sheets, and claim regis-
ters; 

(3) records of numbers of runs
made and numbers of passengers transport-
ed;

(4) records of equipment, such as
driver inspection reports, repair and mainte-
nance records, equipment lists, titles and
registration certificates; 

(5) driver qualification files; 
(6) drivers' records of duty status;
(7) records and forms evidencing

driver drug and alcohol testing; 
(8) copies of equipment leases or

leases of certificates of public convenience
and necessity; and

(9) records of all complaints indi-
cating dissatisfaction with rates, service,
safety, equipment or driving practices.  

B. Motor carriers operat-
ing pursuant to a certificate of public con-
venience and necessity or permit shall retain
records for the previous three complete cal-
endar years.  

C. All required records are
subject to inspection by the Commission as
provided in NMSA 1978 Section 65-2-101,
and shall be maintained so that they are rea-
sonably accessible.  A motor carrier operat-
ing pursuant to a certificate of public con-
venience and necessity or permit shall take

entries and shall file all documentation in an
orderly and systematic manner.  All expen-
ditures shall be fully supported by vouchers,
receipts, canceled checks, or other original
memoranda.  All revenues shall be support-
ed by invoices or other original memoranda. 

D. Required documenta-
tion. At a minimum, documentation shall
include: 

(1) copies of all passenger lists;
(2) copies of all trip sheets;
(3) copies of all invoices, vouch-

ers and statements supporting disburse-
ments;

(4) copies of receipts or memo-
randa with respect to all petty cash reim-
bursements;

(5) all canceled checks;
(6) all bank statements and

deposit slips;
(7) fuel records; and
(8) daily dispatch records.  

[18.3.7.16 NMAC - Rp, SCC Rules 242.01,
242.02, and 242.03, 12-30-02]

HISTORY OF 18.3.7 NMAC
Pre-NMAC history. 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 34, Report of Accident,
filed on 3-5-82; 
SCC Rule 241, Records of Motor
Transportation Entities, filed on 1-5-93; 
SCC Rule 242, Accounts, filed on 1-5-93; 
SCC Rule 243, Annual Reports, filed on 1-
5-93;
SCC Rule 244, Other Reports, filed on 1-5-
93.

History of repealed material.  
SCC Rule 241, Records of Motor
Transportation Entities, filed on 1-5-93; 
SCC Rule 242, Accounts, filed on 1-5-93; 
SCC Rule 243, Annual Reports, filed on 1-



New Mexico Register / Volume XIII, Number 24 / December 30, 20021052

A. the Commission:  
(1) amendment of a certificate of

public convenience and necessity or permit;
(2) lease of a certificate of public

convenience and necessity or permit;
(3) voluntary transfer of a certifi-

cate of public convenience and necessity or
permit;

(4) transfer by operation of law of
a certificate of public convenience and
necessity or permit;

(5) reinstatement of a certificate
of public convenience and necessity or per-
mit following involuntary suspension;

(6) change in the form of owner-
ship of a certificate of public convenience
and necessity or permit;

(7) cancellation of a certificate of
public convenience and necessity or permit;

B. the Director:  
(1) voluntary suspension of a cer-

tificate of public convenience and necessity
or permit; and

(2) reinstatement of a certificate
of public convenience and necessity or per-
mit following voluntary suspension.
[18.3.8.8 NMAC - Rp, SCC Rules 218.01
and 218.04, 12-30-02] 

18.3.8.9 AMENDMENT OF A
CERTIFICATE OF PUBLIC CONVE-
NIENCE AND NECESSITY OR PER-
MIT:

A. Application. An appli-
cant for amendment of a certificate of pub-
lic convenience and necessity or permit
shall file:

(1) an application on the form
prescribed by the Director containing the
information and documents required by
18.3.2.13 NMAC;

(2) copies of its current certificate
of public convenience and necessity or per-
mit and all endorsements; and 

(3) the fee required by Section 65-
2-125 NMSA 1978.  

B. Procedure. The
Commission shall review an application for
amendment of an existing certificate of pub-
lic convenience and necessity or permit in
accordance with 18.3.2.15 through
18.3.2.19 NMAC.  

C. Qualifying provisions.
If the Commission finds that the applicant
for amendment of a certificate of public
convenience and necessity has met the
statutory requirements in NMSA 1978
Section 65-2-84 and 65-2-92, or that the
applicant for amendment of a permit has
met the statutory requirements in NMSA
1978 Section 65-2-87 and 65-2-92, the
Commission shall issue an order condition-
ally approving the application.  Then, unless
the Commission prescribes a different peri-
od, the applicant must, within ninety (90)

5-93; SCC Rule 244, Other Reports, filed
on 1-5-93.

days from the date of the order, comply with
all qualifying provisions set forth in
18.3.2.21 NMAC and with any other quali-
fying provisions, terms, conditions, or limi-
tations set forth by the Commission in its
order.  If the applicant fails to timely com-
ply with all qualifying provisions, the
Commission may dismiss the case without
prejudice and close the docket.  

D. Approval. Within five
(5) business days after the date the Director
certifies that the applicant has complied
with all qualifying provisions, the
Commission shall, over the signature of a
single Commissioner, issue an endorsement
to the existing certificate of public conven-
ience and necessity or permit.  
[18.3.8.9 NMAC - Rp, SCC Rules 218.05
and 218.06, 12-30-02]  

18.3.8.10 LEASE OF ALL OR
PART OF A CERTIFICATE OF PUB-
LIC CONVENIENCE AND NECESSI-
TY OR PERMIT:

A. Application.  
(1) A lessor-applicant shall file:
(a) an application on the form

prescribed by the Director; 
(b) copies of its current certificate

of public convenience and necessity or per-
mit and all endorsements;

(c) a complete description of all
operating equipment to be leased; and

(d) a copy of the proposed lease,
containing provisions:

(i) stating that the pro-
posed lease may not go into effect until
approved by the Commission;

(ii) stating which party
to the lease shall be responsible for comply-
ing with the qualifying provisions in
18.3.2.12 NMAC; and 

(iii) specifying the term
of the lease.  

(2) A lessee-applicant shall file:
(a) an application on the form

prescribed by the Director containing the
information and documents required by
18.3.2.13 NMAC, except that the lessee-
applicant shall not be required to provide
the affidavits or other evidence required by
paragraph (10) of subsection A of 18.3.2.13
NMAC to show that the service is required
by the public convenience and necessity; 

(b) an application for amendment
of a certificate of public convenience and
necessity or permit if the lessee-applicant
seeks to change the type of service or the
territory to be served;

(c) an application for a change in
a tariff if the lessee-applicant seeks to
change the rates or schedules for service;
and 

(d) the fee required by Section
65-2-125 NMSA 1978.  

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 8 CHANGES IN CER-
TIFICATES OF PUBLIC CONVE-
NIENCE AND NECESSITY AND PER-
MITS

18.3.8.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.8.1 NMAC - N, 12-30-02] 

18.3.8.2 SCOPE:
A. This rule applies to all

motor carriers operating pursuant to a cer-
tificate of public convenience and necessity
or permit issued by the Commission.  

B. This rule does not apply
to the use of a certificate of public conven-
ience and necessity or permit as collateral
for indebtedness of the owner of the certifi-
cate of public convenience and necessity or
permit.  
[18.3.8.2 NMAC - Rp, SCC Rule 218.02,
12-30-02] 

18.3.8.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4, 65-2-92 and 65-2-93.  
[18.3.8.3 NMAC - N, 12-30-02] 

18.3.8.4 D U R A T I O N :
Permanent.  
[18.3.8.4 NMAC - N, 12-30-02] 

18.3.8.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.8.5 NMAC - N, 12-30-02] 

18.3.8.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Sections 65-2-92 and 65-2-93.  
[18.3.8.6 NMAC - N, 12-30-02] 

18.3.8.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.8.7 NMAC - N, 12-30-02] 

18.3.8.8 A P P L I C A T I O N
REQUIRED: The following actions con-
stitute changes in a certificate of public con-
venience and necessity or permit requiring
the prior approval of: 
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operating equipment to be transferred; and
(e) a tax clearance certificate from

the New Mexico Taxation and Revenue
Department certifying that all state tax
indebtedness incident to the transferor-
applicant's operations has been paid in full.  

(2) The transferee-applicant shall
file:

(a) an application containing the
items required by 18.3.2.13 NMAC, except
that the transferee-applicant shall not be
required to provide the affidavits or other
evidence required by paragraph (10) of sub-
section A of 18.3.2.13 NMAC to show that
the service is required by the public con-
venience and necessity; 

(b) an application for amendment
of a certificate of public convenience and
necessity or permit if the transferee-appli-
cant seeks to change the type of service and
the territory to be served;

(c) an application for a change in
a tariff if the transferee-applicant seeks to
change the rates or schedules for service;
and 

(d) the fee required by Section
65-2-125 NMSA 1978.

B. Procedure. The
Commission shall review an application for
transfer of an existing certificate of public
convenience and necessity or permit in
accordance with 18.3.2.15 through
18.3.2.19 NMAC.  

C. Qualifying provisions.
If the Commission finds that the transferee-
applicant for transfer of a certificate of pub-
lic convenience and necessity has met the
statutory requirements in NMSA 1978
Section 65-2-84 and 65-2-93, or that the
transferee-applicant for transfer of a permit
has met the statutory requirements in
NMSA 1978 Section 65-2-87 and 65-2-93,
the Commission shall issue an order condi-
tionally approving the application.  Then,
unless the Commission prescribes a differ-
ent period, the transferee-applicant must,
within ninety (90) days from the date of the
order, comply with all qualifying provisions
set forth in 18.3.2.21 NMAC and with any
other qualifying provisions, terms, condi-
tions, or limitations set forth by the
Commission in its order.  If the transferee-
applicant fails to timely comply with all
qualifying provisions, the Commission may
dismiss the case without prejudice and close
the docket.  

D. Approval. Within five
(5) business days after the date the Director
certifies that the transferee-applicant has
complied with all qualifying provisions, the
Commission shall, over the signature of a
single Commissioner, issue a new certifi-
cate of public convenience and necessity or
permit.  
[18.3.8.11 NMAC - Rp, SCC Rules 218.06

B. Procedure. The
Commission shall review an application for
lease of all or part of an existing certificate
of public convenience and necessity or per-
mit in accordance with 18.3.2.15 through
18.3.2.19 NMAC.  

C. Qualifying provisions.
If the Commission finds that the lessee-
applicant for lease of a certificate of public
convenience and necessity has met the
statutory requirements in NMSA 1978
Section 65-2-84, or that the lessee-applicant
for lease of a permit has met the statutory
requirements in NMSA 1978 Section 65-2-
87, the Commission shall issue an order
conditionally approving an application for
lease of all or part of a certificate of public
convenience and necessity or permit.  Then,
unless the Commission prescribes a differ-
ent period, the lessee-applicant must, within
ninety (90) days from the date of the order,
comply with all qualifying provisions set
forth in 18.3.2.21 NMAC and with any
other qualifying provisions, terms, condi-
tions, or limitations set forth by the
Commission in its order.  If the lessee-appli-
cant fails to timely comply with all qualify-
ing provisions, the Commission may dis-
miss the case without prejudice and close
the docket.  

D. Approval. Within five
(5) business days after the date the Director
certifies that the lessee-applicant has com-
plied with all qualifying provisions, the
Commission shall, over the signature of a
single Commissioner, issue an order
approving the application for lease of a cer-
tificate of public convenience and necessity
or permit.  
[18.3.8.10 NMAC - Rp, SCC Rule 218.06,
12-30-02]  

18.3.8.11 V O L U N T A R Y
TRANSFER OF A CERTIFICATE OF
PUBLIC CONVENIENCE AND
NECESSITY OR PERMIT:

A. Application.
(1) The transferor-applicant shall

file:
(a) an application on the form

prescribed by the Director;  
(b) copies of its current certificate

of public convenience and necessity and all
endorsements or permit;

(c) a joint affidavit on the form
prescribed by the Director, executed by the
transferor-applicant and the transferee-
applicant certifying that all accrued taxes,
rents, wages of employees and all other
indebtedness incident to the transferor-
applicant’s operations have been paid in
full, or that the transferee-applicant will
assume responsibility for paying them if
they have not been paid in full;

(d) a complete description of all

and 218.07, 12-30-02]  

18.3.8.12 TRANSFER BY
OPERATION OF LAW OF A CERTIFI-
CATE OF PUBLIC CONVENIENCE
AND NECESSITY OR PERMIT: This
section shall apply whenever the ownership
of, or interest in, a certificate of public con-
venience and necessity or permit shall pass
to another by operation of law, as upon
inheritance, bequest, order in bankruptcy or
insolvency, execution sale, repossession
upon default in performance of the terms of
a loan, lease or executory sales contract, or
otherwise than by voluntary transfer.  

A. Notice. A transferee by
operation of law shall file a notice of trans-
fer by operation of law with the
Commission as provided in 18.3.1.11
NMAC.  The personal representative,
executor, administrator, receiver, trustee,
sheriff or other representative or successor-
in-interest of the owner of the operating
authority shall sign the notice of transfer by
operation of law.  The notice of transfer by
operation of law shall contain:

(1) the name of the entity from
whom the certificate of public convenience
or necessity or permit was transferred;

(2) the circumstances resulting in
the transfer by operation of law; and

(3) a certified copy of a court
order or other document admissible as evi-
dence pursuant to the New Mexico Rules of
Evidence, establishing that the transfer by
operation of law has occurred.  If the docu-
ment appears to meet these requirements,
the Commission shall find that the transfer
by operation of law has occurred.   

B. Procedure.
(1) Disposal of certificate or

permit. If the transferee by operation of
law does not wish to continue providing
transportation services under the certificate
of public convenience and necessity or per-
mit, the transferee by operation of law shall
apply for voluntary suspension of the cer-
tificate of public convenience and necessity
or permit in accordance with 18.3.8.16
NMAC for the period of time needed to dis-
pose of the certificate of public convenience
and necessity or permit.

(2) Continued provision of
transportation service. If the transferee by
operation of law wishes to continue provid-
ing transportation services under the certifi-
cate of public convenience and necessity or
permit, the transferee by operation of law
shall file:

(a) an application for voluntary
transfer of the certificate of public conven-
ience and necessity or permit in accordance
with 18.3.8.11 NMAC, except that a trans-
feree by operation of law shall not be
required to provide the affidavits or other
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evidence required by paragraph (10) of sub-
section A of 18.3.2.13 NMAC to show that
the service is required by the public con-
venience and necessity;

(b) an application for amendment
of a certificate of public convenience and
necessity or permit if the transferee by oper-
ation of law seeks to change the type of
service and the territory to be served;

(c) an application for a change in
a tariff if the transferee by operation of law
seeks to change the rates or schedules for
service.  

(i) If the Commission
finds that the transferee by operation of law
does not meet the requirements for transfer
of a certificate of public convenience and
necessity or permit, the Commission may
provide a reasonable period of time for the
transferee by operation of law to meet the
standards or to dispose of the certificate of
public convenience and necessity or permit
as provided in this rule.  

(ii) The Commission
may revoke a certificate of public conven-
ience and necessity or permit that has been
transferred by operation of law if the trans-
feree by operation of law fails to obtain
Commission approval of the transfer.
[18.3.8.12 NMAC - Rp, SCC Rule 218.03,
12-30-02] 

18.3.8.13 REINSTATEMENT
OFA CERTIFICATE OF PUBLIC CON-
VENIENCE AND NECESSITY OR
PERMIT FOLLOWING INVOLUN-
TARY SUSPENSION:

A. Application. An appli-
cant for reinstatement of a certificate of
public convenience and necessity or permit
that was suspended by the Commission pur-
suant to 18.3.2.28 NMAC may, upon expi-
ration of the suspension period, file:  

(1) an application on the form
prescribed by the Director;  

(2) a copy of the Commission
order imposing involuntary suspension; 

(3) a detailed statement describ-
ing how the motor carrier has remedied or
will remedy each of the violations stated as
grounds for involuntary suspension; and

(4) the fee required by Section 65-
2-125 NMSA 1978.

B. Procedure. The
Commission shall review an application for
reinstatement of an existing certificate of
public convenience and necessity or permit
following involuntary suspension in accor-
dance with 18.3.2.14 through 18.3.2.18
NMAC.  

C. Qualifying provisions.
If the Commission finds that the applicant
for reinstatement of a certificate of public
convenience and necessity following invol-
untary suspension has met the statutory

requirements in NMSA 1978 Section 65-2-
84 or that the applicant for reinstatement of
a permit following involuntary suspension
has met the statutory requirements in
NMSA 1978 Section 65-2-87, the
Commission shall issue an order condition-
ally approving the application.  Then, unless
the Commission prescribes a different peri-
od, the applicant must, within ninety (90)
days from the date of the order, comply with
all qualifying provisions set forth in
18.3.2.21 NMAC and with any other quali-
fying provisions, terms, conditions, or limi-
tations set forth by the Commission in its
order.  If the applicant fails to timely com-
ply with all qualifying provisions, the
Commission may dismiss the case without
prejudice and close the docket. 

D. Approval. Within five
(5) business days after the date the Director
certifies that the applicant has complied
with all qualifying provisions, the
Commission will return the surrendered
certificate of public convenience and neces-
sity or permit to the applicant.  
[18.3.8.13 NMAC - Rp, SCC Rule 218.07,
12-30-02] 

18.3.8.14 CHANGE IN THE
FORM OF OWNERSHIP OF A CER-
TIFICATE OF PUBLIC CONVE-
NIENCE AND NECESSITY OR PER-
MIT:

A. Application. An appli-
cant for a change in the form of ownership
of a certificate of public convenience and
necessity or permit shall file:

(1) an application on the form
prescribed by the Director;  

(2) the information and docu-
ments required by paragraphs (1) through
(7), (16), and (17) of subsection A of
18.3.2.13 for the proposed new entity; and

(3) a statement that all assets will
or will not be transferred to the new entity.  

B. Procedure. The
Commission shall review an application for
a change in the form of ownership of an
existing certificate of public convenience
and necessity or permit in accordance with
18.3.2.15 and 18.3.2.16 NMAC. 

C. Approval. If the
Director determines that only the form of
ownership will change, the Director shall
approve the application for a change in the
form of ownership.  The new entity shall
file:

(1) proof of public liability insur-
ance in the new entity's name in accordance
with 18.3.4 NMAC, Insurance
Requirements, and the insurance filing fee;

(2) a copy of either a certificate of
workers' compensation insurance or a cer-
tificate of exemption from the Workers'
Compensation Administration in the new

entity's name; and
(3) copies of all other documents

required by 18.3.2.13 NMAC if they are
different for the new entity.

D. More than a change in
form. If the Director determines that the
change will entail more than a change in
form of ownership, the Director shall
require the entity to file an application for
voluntary transfer of a certificate of public
convenience and necessity or permit in
accordance with 18.3.8.11 NMAC.  
[18.3.8.14 NMAC - N, 12-30-02] 

18.3.8.15 C A N C E L L AT I O N
OFA CERTIFICATE OF PUBLIC CON-
VENIENCE AND NECESSITY OR
PERMIT:

A. Application. An appli-
cant for cancellation of all or part of its cer-
tificate of public convenience and necessity
or permit shall file:

(1) an application on the form
prescribed by the Director;  

(2) copies of its current certificate
of public convenience and necessity or per-
mit and all endorsements it seeks to cancel
in whole or in part; and

(3) the date on which the appli-
cant proposes to terminate all or part of its
service.  

B. Procedure. The
Commission shall review an application for
cancellation of an existing certificate of
public convenience and necessity or permit
in accordance with 18.3.2.15, 18.3.2.16,
and 18.3.2.17 NMAC, except that the appli-
cant shall not be required to mail notice pur-
suant to subsection C of 18.3.2.17 NMAC. 

C. Approval. The
Commission may, over the signature of a
single Commissioner, issue an order
approving an application for cancellation of
a certificate of public convenience and
necessity or permitif the Commission finds
that the applicant has met the requirements
of NMSA 1978 Section 65-2-108.  

D. Disputed application.
If the need for cancellation is disputed, the
Commission shall give the applicant an
opportunity to request a hearing.  
[18.3.8.15 NMAC - Rp, SCC Rule 218.06,
12-30-02]   

18.3.8.16 VOLUNTARY SUS-
PENSION OF A CERTIFICATE OF
PUBLIC CONVENIENCE AND
NECESSITY OR PERMIT:

A. Application. An appli-
cant for voluntary suspension shall file:

(1) an application on the form
prescribed by the Director;  

(2) copies of its current certificate
of public convenience and necessity or per-
mit and all endorsements it seeks to sus-
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dance with 18.3.2.15, 18.3.2.16, and
18.3.2.17 NMAC, except that the applicant
shall not be required to mail notice pursuant
to subsection C of 18.3.2.17 NMAC. 

C. Approval. The
Director may approve an application for
reinstatement of a certificate of public con-
venience and necessity or permit following
voluntary suspension if the Director finds
that it is not adverse to the public interest.  

D. Disputed application.
If the Director finds that reinstatement fol-
lowing voluntary suspension is adverse to
the public interest, the Director shall give
the applicant an opportunity to request a
hearing.  
[18.3.8.17 NMAC - Rp, SCC Rule 218.07,
12-30-02] 

18.3.8.18 C O N S O L I D AT E D
CERTIFICATES OF PUBLIC CONVE-
NIENCE AND NECESSITY AND PER-
MITS:

A. Amendment.  Any
amendment of a certificate of public con-
venience and necessity or permit granted by
the Commission will be evidenced by an
endorsement to the owner's existing certifi-
cate of public convenience and necessity or
permit and not by issuance of a separate cer-
tificate of public convenience and necessity
or permit.  

B. Transfers.
(1) A motor carrier, or a motor

carrier in common control with another
motor carrier, obtaining additional operat-
ing authority of a different kind or for a dif-
ferent territory by transfer of an existing
certificate of public convenience and neces-
sity or permit from another carrier shall
have its own existing certificate of public
convenience and necessity or permit
endorsed to include the additional operating
authority, thereby creating a single consoli-
dated certificate of public convenience and
necessity or permit to be operated under the
motor carrier's original NMPRC transporta-
tion number. 

(2) A motor carrier obtaining both
additional and duplicate operating authority
by transfer of an existing certificate of pub-
lic convenience and necessity or permit
from another carrier shall have its own
existing certificate of public convenience
and necessity or permit endorsed to add
only the additional operating authority,
thereby creating a single consolidated cer-
tificate of public convenience and necessity
or permit to be operated under the transfer-
ee motor carrier's original NMPRC trans-
portation number.  The Commission shall
extinguish the parts of the transferred cer-
tificate of public convenience and necessity
or permit that duplicate operating authority
already held by the transferee.  

pend; 
(3) a statement explaining:
(a) why such voluntary suspen-

sion is not adverse to the public interest,
including whether any other motor carrier is
capable of providing the service; and  

(b) if applicable, why the appli-
cant is not fit, willing, and able to render
reasonably continuous and adequate service
for the period of time for which voluntary
suspension is requested; 

(4) the period of time for which
the applicant seeks to suspend service; and

(5) the fee required by Section 65-
2-125 NMSA 1978.  

B. Procedure. The
Director shall review an application for vol-
untary suspension of an existing certificate
of public convenience and necessity or per-
mit in accordance with 18.3.2.15, 18.3.2.16,
and 18.3.2.17 NMAC, except that the appli-
cant shall not be required to mail notice pur-
suant to subsection C of 18.3.2.17 NMAC. 

C. Approval. The
Director may approve an application for
voluntary suspension of a certificate of pub-
lic convenience and necessity or permit if
the Director finds that the applicant meets
the requirements of Section 65-2-92 NMSA
1978.  

D. Disputed application.
If the Director finds that voluntary suspen-
sion of a certificate of public convenience
and necessity or permit is adverse to the
public interest, the Director shall give the
applicant an opportunity to request a hear-
ing.  
[18.3.8.16 NMAC - Rp, SCC Rules 218.06
and 218.07, 12-30-02] 

18.3.8.17 REINSTATEMENT
OFA CERTIFICATE OF PUBLIC CON-
VENIENCE AND NECESSITY OR
PERMIT FOLLOWING VOLUNTARY
SUSPENSION:

A. Application. An appli-
cant for reinstatement following voluntary
suspension shall file:

(1) an application on the form
prescribed by the Director;  

(2) a copy of the application for
voluntary suspension approved by the
Director; and;

(3) a statement of the changes in
circumstances and evidence that the appli-
cant is fit, willing, and able to render rea-
sonably continuous and adequate service if
the reinstatement is approved; and

(4) the fee required by Section 65-
2-125 NMSA 1978.

B. Procedure. The
Commission shall review an application for
reinstatement of an existing certificate of
public convenience and necessity or permit
following voluntary suspension in accor-

(3) A motor carrier transferring
part of its certificate of public convenience
and necessity or permit to another carrier
shall have its existing certificate of public
convenience and necessity or permit
endorsed to exclude the part of the certifi-
cate of public convenience and necessity or
permit transferred.  

(4) A motor carrier transferring all
of its certificate of public convenience and
necessity or permit to another carrier shall
have its NMPRC transportation number
canceled.
[18.3.8.18 NMAC - Rp, SCC Rule 218.09,
12-30-02] 

HISTORY OF 18.3.8 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 20, Legal Entry, filed on
3-5-82;
SCCMC Rule No. 21, Transfer of
Certificates, filed on 3-5-82; 
SCCMC Rule No. 22, Lease of Certificates,
filed on 3-5-82; 
SCCMC Rule No. 42, Consolidation of
Certificates, filed on 3-5-82; 
SCC Rule 218, Changes in Operating
Authority, filed on 1-5-93. 

History of repealed material.
SCC Rule 218, Changes in Operating
Authority, filed on 1-5-93. 
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lease does not circumvent any law or rule
pertaining to the status, service, classifica-
tion of facilities, or rates of motor carriers;
and 

(4) the fee required by Section 65-
2-125 NMSA 1978  

B. Procedure. The
Commission shall review applications for
approval of equipment leases in accordance
with 18.3.2.15 and 18.3.2.16 NMAC.  

C. Qualifying provisions.
If the Commission finds that the proposed
lease does not circumvent any law or rule
pertaining to the status, service, classifica-
tion of facilities, or rates of motor carriers,
as required by NMSA 1978 Section 65-2-
105, the Commission shall issue an order
conditionally approving the proposed
equipment lease.  Then the applicant must,
within the timeframe set forth in the order,
comply with any qualifying provisions,
terms, conditions, or limitations set forth by
the Commission in its order.  If the appli-
cant fails to timely comply with all qualify-
ing provisions, the Commission may dis-
miss the case without prejudice and close
the docket. 

D. Approval. Within five
(5) business days after the date the Director
certifies that the applicant has complied
with all qualifying provisions, the
Commission shall, over the signature of a
single Commissioner, issue an order
approving the equipment lease.  

E. Disapproval. If the
Commission finds that the proposed equip-
ment lease circumvents any law or rule per-
taining to the status, service, classification
of facilities, or rates of motor carriers, the
Commission shall disapprove the proposed
equipment lease.  
[18.3.9.8 NMAC - Rp, SCC Rules 223.02,
223.03, and 223.05, 12-30-02] 

18.3.9.9 REQUIREMENTS
FOR EQUIPMENT LEASES:

A. An equipment lease,
including an equipment interchange agree-
ment, shall be in writing and signed by both
parties.  

B. An equipment lease
shall specifically describe the equipment to
be leased.

C. Any misrepresentation
in the terms of a proposed equipment lease
or violation of the terms of any approved
equipment lease shall be considered a viola-
tion of these rules and may result in revoca-
tion of Commission approval of the equip-
ment lease or other appropriate sanctions.

D. The lessee shall carry a
copy of the equipment lease and the
Commission order approving the equipment
lease in every leased motor vehicle.  

E. The lessee shall be

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 9 LEASING OF
EQUIPMENT

18.3.9.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.9.1 NMAC - N, 12-30-02] 

18.3.9.2 SCOPE: This rule
applies to all household goods carriers and
all motor carriers of persons (except charter
services and commuter vanpools) leasing
equipment.  
[18.3.9.2 NMAC - N, 12-30-02] 

18.3.9.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.9.3 NMAC - N, 12-30-02] 

18.3.9.4 D U R A T I O N :
Permanent.  
[18.3.9.4 NMAC - N, 12-30-02] 

18.3.9.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.9.5 NMAC - N, 12-30-02] 

18.3.9.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Section 65-2-105.  
[18.3.9.6 NMAC - N, 12-30-02] 

18.3.9.7 DEFINITIONS: See
18.3.1.7 NMAC.  
[18.3.9.7 NMAC - N, 12-30-02] 

18.3.9.8 APPLICATION AND
PRIOR APPROVAL REQUIRED:

A. Application. Prior to
leasing equipment, household goods carri-
ers and motor carriers of persons (except
charter services and commuter vanpools)
must file an application for approval of an
equipment lease with the Commission.  The
application shall include:

(1) one (1) copy of each proposed
lease (or equipment interchange agree-
ment); 

(2) proof that each vehicle to be
leased has passed an annual vehicle safety
inspection in accordance with 49 CFR Part
396 within the preceding twelve (12)
months;  

(3) evidence that the proposed

responsible for identifying the leased equip-
ment as required by 18.3.5.8 NMAC for the
duration of the lease and shall be responsi-
ble for removing all identification showing
it as the operating motor carrier before
relinquishing possession of the equipment.  

F. Either party to an
equipment lease may cancel the equipment
lease by giving fifteen (15) days notice in
writing to the other party and to the
Commission.

G. A motor carrier seeking
to change the terms of an equipment lease
must obtain the prior approval of the
Commission by submitting a copy of the
proposed new lease to the Commission and
canceling the old lease in its entirety.  
[18.3.9.9 NMAC - Rp, SCC Rules 223.06,
223.07, and 223.08, 12-30-02] 

18.3.9.10 RESPONSIBILITY
FOR COMPLIANCE WITH APPLICA-
BLE LAW:

A. If an equipment lease
(or interchange agreement) is between two
authorized motor carriers, the equipment
lease shall specify which of the two author-
ized motor carriers will be responsible for
complying with all applicable laws and
these rules, including meeting the financial
responsibility requirements prescribed in
18.3.3 NMAC, Financial Responsibility,
and the safety requirements prescribed in
18.3.4 NMAC, Qualifications of Drivers,
and 18.3.5 NMAC, Operating
Requirements.   

B. If the equipment lease
is between an authorized motor carrier and
a person who is not an authorized motor
carrier, the equipment lease shall specify
that the authorized motor carrier shall be
responsible for complying with all applica-
ble laws and these rules, including meeting
the financial responsibility requirements
prescribed in 18.3.3 NMAC, Financial
Responsibility, and the safety requirements
prescribed in 18.3.4 NMAC, Qualifications
of Drivers, and 18.3.5 NMAC, Operating
Requirements.  
[18.3.9.10 NMAC - Rp, SCC Rules 223.06
and 223.07, 12-30-02]

HISTORY OF 18.3.9 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
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5A-13.  
[18.3.10.6 NMAC - N, 12-30-02]

18.3.10.7 DEFINITIONS: In
addition to the definitions in NMSA 1978
Section 40-5A-3, as used in this rule:  

A. Commission means the
New Mexico Public Regulation
Commission. 

B. holder means a sole
proprietorship or partnership that has an
operating authority from the Commission.

C. HSD means the New
Mexico Human Services Department.  

D. operating authority
means a certificate of public convenience
and necessity, permit, warrant, certificate of
registration, or license issued by the
Commission. 

E. statement of compli-
ance means a certified statement from HSD
stating that an applicant or holder is in com-
pliance with a judgment and order for sup-
port.  
[18.3.10.7 NMAC - N, 12-30-02]

18.3.10.8 SANCTIONS:
A. If an applicant is sub-

ject to, and not in compliance with, a judg-
ment and order for support, the Commission
shall deny an application for an operating
authority.

B. If a holder is subject to,
and not in compliance with, a judgment and
order for support, the Commission shall
have grounds for suspending or revoking
the holder's operating authority.  
[18.3.10.8 NMAC - N, 12-30-02]

18.3.10.9 H S D - C E RT I F I E D
LIST: Upon receipt of an HSD-certified
list of obligors not in compliance with a
judgment and order for support, the
Director shall match the certified list of
obligors against the current list of holders.
Upon receipt of an application for an oper-
ating authority, the Director shall match the
applicant or holder against the current HSD-
certified list.  By the end of the month in
which the HSD-certified list is received, the
Director shall report to HSD the names of
any applicants and holders who are on the
HSD-certified list and the action the
Director has taken with regard to such
applicants and holders.  
[18.3.10.9 NMAC - N, 12-30-02]

18.3.10.10 INITIAL ACTION:
A. Upon determination

that an applicant or holder appears on the
HSD-certified list, the Director shall notify
the applicant or holder by letter that such
individual must provide the Director with a
statement of compliance within thirty (30)
days of the date the Director mailed the

and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 24, Lease and
Interchange, filed on 3-5-82; 
SCC Rule 223, Leasing and Interchange of
Equipment, filed on 1-5-93.

History of repealed material.  
SCC Rule 223, Leasing and Interchange of
Equipment, filed on 1-5-93.

notification.  
B. The notice letter to

applicants and holders shall advise that fail-
ure to timely provide the statement of com-
pliance shall result in commencement of a
formal hearing before the Commission to
determine whether an application should be
rejected or an operating authority suspend-
ed or revoked.  
[18.3.10.10 NMAC - N, 12-30-02]

18.3.10.11 PROCEEDING TO
REJECT APPLICATION OR SUSPEND
OR REVOKE LICENSE: If an applicant
or holder fails to provide the statement of
compliance, the Director shall file and serve
a complaint upon the applicant or holder.  If
the Director 's complaint is due solely to the
failure of an applicant or holder to comply
with a judgment and order for support, and
there are no additional grounds based on
violations of the Motor Carrier Act or
Commission rules or orders, the complaint
shall state:  

A. the grounds for the
Director 's proposed rejection of the appli-
cation or suspension or revocation of the
operating authority; and  

B. that a hearing shall be
held before the Commission on a date that is
at least thirty (30) days after the date the
complaint is personally served, unless the
respondent applicant or holder provides the
Director with a statement of compliance
prior to the hearing date.  
[18.3.10.11 NMAC - N, 12-30-02]

18.3.10.12 EVIDENCE AND
PROOF: In any hearing under subsection
B of 18.3.10.11 NMAC, relevant evidence
is limited to the accuracy or veracity of the
listing of the applicant or holder's name on
the HSD-certified list.  The listing of the
applicant's or holder's name on the HSD-
certified list is conclusive evidence requir-
ing the Commission to reject the application
or suspend or revoke the operating authori-
ty, and is rebuttable only with a statement of
compliance.  Upon presentation of the state-
ment of compliance, the Commission shall
dismiss the complaint if it is based solely
upon the applicant or holder's failure to
comply with a judgment and order for sup-
port. 
[18.3.10.12 NMAC - N, 12-30-02]

18.3.10.13 ORDER: When the
Commission rejects an application or sus-
pends or revokes an operating authority
solely because the applicant or holder is not
in compliance with a judgment and order
for support, the final order shall state that:  

A. the respondent whose
application has been rejected may reapply
for an operating authority at any time by fil-

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 10 P A R E N T A L
RESPONSIBILITY

18.3.10.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission.
[18.3.10.1 NMAC - N, 12-30-02]

18.3.10.2 SCOPE: This rule
applies to the issuance, renewal, suspension
or revocation of any operating authority
issued by the Commission.
[18.3.10.2 NMAC - N, 12-30-02]

18.3.10.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 40-5A-1 to -13.
[18.3.10.3 NMAC - N, 12-30-02]

18.3.10.4 D U R A T I O N :
Permanent.  
[18.3.10.4 NMAC - N, 12-30-02]

18.3.10.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.10.5 NMAC - N, 12-30-02]

18.3.10.6 OBJECTIVE: The
purpose of this rule is to implement the
requirements of the Parental Responsibility
Act, NMSA 1978 Sections 40-5A-1 to 40-
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ing a statement of compliance and an appli-
cation with the Commission; 

B. the respondent whose
operating authority has been suspended
may have its operating authority reinstated
at any time by providing a statement of
compliance to the Commission; and

C. the respondent whose
operating authority has been in revoked
may reapply for an operating authority at
any time by filing a statement of compli-
ance and an application with the
Commission.  
[18.3.10.13 NMAC - N, 12-30-02]

HISTORY OF 18.3.10 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC Rule 95-04-TR, Parental
Responsibility Act Rule, filed on 10-18-95.

History of repealed material.  
SCC Rule 95-04-TR, Parental
Responsibility Act Rule, filed on 10-18-95.

purpose of this rule is to implement NMSA
1978 Sections 65-2-95, 65-2-100, 65-2-102
and 65-2-103.  
[18.3.11.6 NMAC - N, 12-30-02]

18.3.11.7 DEFINITIONS: In
addition to the definitions in NMSA 1978
Section 65-2-82 and 18.3.1.7 NMAC, as
used in this rule:  

A. accessorial services
means services such as packing, marking,
unpacking, and appliance servicing, assem-
bling, and disassembling that the shipper
requests to be performed or are necessary
because of special circumstances; 

B. bill of lading means the
receipt for the shipper's household goods
and the contract for their transportation; 

C. binding estimate
means an agreement made in advance
between the shipper and the HGC that guar-
antees the total cost of the move based on
the quantities and services shown on the
estimate; 

D. exclusive use of a vehi-
cle means an agreement that the shipper's
shipment will be moved by itself on the
HGC's transporting motor vehicle; 

E. expedited service
means an agreement between the shipper
and the HGC to perform transportation by a
set date in exchange for a higher charge; 

F. guaranteed pickup
and delivery service means an agreement
between the shipper and the HGC to pick up
and deliver the shipment on specified dates
that provides for the HGC to reimburse the
shipper for delays; 

G. household goods
means personal effects and property used or
to be used in a dwelling when a part of the
equipment or supply of such dwelling and
such other similar property as the FMCSA
may provide by regulation; except that this
definition shall not include property moving
from a factory or store, other than property
that the householder has purchased with the
intent to use in his or her dwelling and is
transported at the request of, and the trans-
portation charges are paid to the carrier by,
the householder;

H. inventory means the
detailed descriptive list of the shipper's
household goods showing the number and
condition of each item; 

I. non-binding estimate
means the carrier's approximation of the
cost of the move based on the estimated
weight of the shipment and the accessorial
services requested.  A non-binding estimate
is not binding on the carrier and final
charges are based on the actual weight and
tariff provisions in effect;  

J. storage in transit
means temporary storage of the shipper's

shipment pending further transportation. 
[18.3.11.7 NMAC - N, 12-30-02] 

18.3.11.8 COST ESTIMATES:
A HGC may provide a cost estimate upon
request of a prospective shipper.  A cost
estimate must be in writing and must clear-
ly describe the shipment and all services
requested.  A HGC shall provide a copy of
the estimate to the shipper.

A. Binding estimates of
total cost.

(1) A HGC may charge for pro-
viding a binding estimate. 

(2) A shipper shall not be required
to pay more than the amount of the binding
estimate unless the HGC is asked or
required to provide more services than those
included in the binding estimate.

(3) If the shipper agrees to a bind-
ing estimate, the shipper must pay the
charges due at the time of delivery.  If the
shipper cannot pay at the time the shipment
is delivered, the HGC may place the ship-
ment in storage at the shipper's expense
until the charges are paid. 

(4) Whenever a HCG provides a
binding estimate and the shipper elects to
use the services offered by the HGC, the
HGC shall retain a copy of the binding esti-
mate in the HGC's files for a period of three
(3) years. 

B. Non-binding estimates
of approximate cost.

(1) A HGC shall not charge for
providing a non-binding estimate. 

(2) If the HGC provides a non-
binding estimate, the shipper shall not be
required to pay more than the amount of the
original estimate, plus ten percent, at the
time of delivery.  The shipper shall then
have thirty (30) days after delivery to pay
any remaining charges. 

(3) If the HGC is asked or
required to provide more services than those
included in the estimate, the HGC may
demand full payment for the added services
at the time of delivery. 

(4) If the shipper cannot pay the
required charges at the time the shipment is
delivered, the HGC may place the shipment
in storage at the shipper's expense until the
charges are paid. 

(5) Whenever a HCG provides a
non-binding estimate and the shipper elects
to use the services offered by the HGC, the
HGC shall retain a copy of the non-binding
estimate in the HGC's files for a period of
three (3) years.  
[18.3.11.8 NMAC - Rp, SCC Rule 268.03,
12-30-02]

18.3.11.9 LIMITATIONS ON
SERVICE OPTIONS: A HGC may offer
the following service options.  However, a

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 11 H O U S E H O L D
GOODS CARRIERS

18.3.11.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.11.1 NMAC - N, 12-30-02]

18.3.11.2 SCOPE: This rule
applies to all household goods carriers
(HGCs) and household goods agents sub-
ject to the jurisdiction of the Commission.  
[18.3.11.2 NMAC - N, 12-30-02]

18.3.11.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.11.3 NMAC - N, 12-30-02]

18.3.11.4 D U R A T I O N :
Permanent.  
[18.3.11.4 NMAC - N, 12-30-02]

18.3.11.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.11.5 NMAC - N, 12-30-02]

18.3.11.6 OBJECTIVE: The
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HGC may not charge for these or any other
services unless the charge is included in the
HGC's Commission-approved tariff. 

A. Space reservation. A
HGC may not enter into an agreement for
the shipper to pay for a minimum number of
cubic or linear feet in the HGC's transport-
ing vehicle, regardless of how much space
is actually occupied by the shipment, when
the shipment completely occupies the trans-
porting vehicle. 

B. Expedited service. A
HGC may subject shipments weighing less
than the minimums specified in this subsec-
tion to reasonable delay for consolidation
aboard a single vehicle.  When a shipper
orders expedited service with a specified
delivery date and the HGC is unable to con-
solidate the shipment with other shipments,
the HGC may base transportation charges
on the specified minimum weights.  

(1) Shipments moving zero (0) to
fifty (50) miles, three thousand (3,000)
pounds minimum;

(2) Shipments moving fifty (50)
miles to one hundred (100) miles, five thou-
sand (5,000) pounds minimum;

(3) Shipments moving one hun-
dred one (101) miles to two hundred (200)
miles, eight thousand (8,000) pounds mini-
mum;

(4) Shipments moving two hun-
dred one (201) miles to three hundred (300
miles), ten thousand (10,000) pounds mini-
mum;

(5) Shipments moving three hun-
dred one (301) miles and up, twelve thou-
sand (12,000) pounds minimum.

C. Exclusive use of a
vehicle.

(1) A HGC may require a mini-
mum charge for exclusive use of a vehicle. 

(2) A HGC may not enter into an
exclusive use of vehicle agreement with a
shipper when the shipment completely
occupies the transporting vehicle. 

D. Guaranteed pickup
and delivery. The liability provided by a
guaranteed pickup and delivery agreement
is in addition to and shall in no way limit the
liability of the HGC otherwise provided by
law.  

E. Storage in transit.
(1) A shipper may place a ship-

ment that is in transit in storage one or more
times for an aggregate of no more than one
hundred eighty (180) days.  

(2) Upon the expiration of the one
hundred eighty (180) day period, the stor-
age facility shall be considered the final
destination and all accrued charges shall
become due and payable. 

(3) The shipper or the shipper's
agent may add to or remove goods from
storage and the HGC shall adjust the

charges to the new weight of the shipment. 
F. Accessorial services.

A HGC shall clearly describe on the bill of
lading each accessorial service provided to
a shipper.   

G. Advanced charges. A
HGC may bill a shipper for services not per-
formed by the HGC but by a third party at
the shipper's request only if such services
are clearly described on the bill of lading
and supported by a copy of the third party's
invoice.  
[18.3.11.9 NMAC - N, 12-30-02] 

18.3.11.10 BILL OF LADING:
A. Before accepting

household goods for transport, a HGC shall
prepare and deliver to the shipper a com-
plete bill of lading for every shipment it will
transport.  

B. A copy of the bill of
lading should accompany the shipment at
all times.  

C. A HGC shall retain a
copy of the bill of lading in its files for a
period of three years. 

D. All bills of lading shall
comply with, be governed by, and have the
consequences stated in the Uniform
Commercial Code of New Mexico and any
other applicable law. 
[18.3.11.10 NMAC - Rp, SCC Rule 262.01,
12-30-02]

18.3.11.11 CONTENTS OF THE
BILL OF LADING: Use of the Uniform
Bill of Lading meets the requirements of
this rule.  If another form is used, the bill of
lading must contain at least the following
information: 

A. the number of the bill
of lading;

B. the name, address, tele-
phone number and NMPRC transportation
number of the issuing HGC;

C. the name and address of
any other HGCs participating in the ship-
ment, if known;

D. the date the shipment
was received by the HGC;

E. the name, address and,
if available, telephone number of the ship-
per;

F. the points of origin and
destination;

G. a description of the
items tendered and received for transporta-
tion; 

H. the weight, volume, or
measurement of the items tendered and
received for transportation, if applicable to
the rating of the freight;

I. where applicable, the
valuation of the shipment on which the bill
of lading was issued;

J. if known, the amount of
charges, method of payment and, if a COD
shipment, the amount of the COD charges
and the name of the person who is to pay the
charges;

K. agreed pick-up and
delivery date, if any; and

L. identification number
assigned to the shipment by the HGC, if
any.  
[18.3.11.11 NMAC - Rp, SCC Rule 262.02,
12-30-02]

18.3.11.12 INVENTORY:
A. Required.  A HGC

shall prepare an inventory of each shipment
prior to transport.  

(1) The inventory shall consist of
a description of each article in the shipment,
shall list any damage or unusual wear, and
shall indicate which containers were packed
or crated by the HGC and which were
packed or crated by the shipper.  

(2) The HGC and the shipper
shall each sign the inventory, and the ship-
per shall then be solely responsible for its
accuracy. 

(3) At the time the shipment is
delivered, the shipper shall be given the
opportunity to check the items delivered
against the items listed on the inventory.  If
new damage is discovered, the shipper shall
be given the opportunity to record it on the
inventory. 

(4) The HGC shall retain a legible
copy of the inventory in its files for a peri-
od of three (3) years.  

B. Exception. A shipper
may waive in writing the requirement for an
inventory if:

(1) the pickup and delivery points
for the shipment are no more than thirty
(30) miles apart; 

(2) the shipment is billed at an
hourly rate; and

(3) the shipper has exclusive use
of the vehicle.  
[18.3.11.12 NMAC - Rp, SCC Rule 268.04,
12-30-02]

18.3.11.13 WEIGHING:
A. A HGC shall follow

weighing practices designed to assure rea-
sonable accuracy. 

B. Each time a weighing is
performed the HGC shall obtain a weight
ticket showing the date and place of weigh-
ing and the weight obtained.  The person
who performed the weighing shall sign the
ticket. 

C. The weight of a ship-
ment shall be the difference between the
tare weight of the vehicle on which the ship-
ment is loaded and the gross weight of the
same vehicle after the shipment is loaded.  
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(1) A HGC shall specify in its tar-
iff a rate per thousand dollars, or fraction
thereof, for replacement value liability. 

(2) The shipper must declare a
specific dollar amount for the replacement
cost value of the shipment. 

(3) A HGC shall settle loss or
damage claims based on the replacement
cost of the lost or damaged items up to the
maximum liability for the entire shipment. 

(4) The shipper must declare
acceptance of replacement cost liability on
the bill of lading.  

D. Articles of extraordi-
nary value. A HGC may, but is not
required to, assume liability for documents,
currency, jewelry, precious stones,
accounts, bills, deeds, securities, notes,
stamp or coin collections, letters, art, or
other articles of peculiar inherent value, if
the articles are listed on the bill of lading
with a specific value for each article.  If the
HGC refuses to assume such liability, the
HGC shall notify the shipper in writing
before accepting such articles for shipment.  
[18.3.11.15 NMAC - N, 12-30-02]

18.3.11.16 CLAIMS:
A. Upon discovery of a

claim for loss, damage, overcharge, or any
other matter, the shipper shall immediately
notify the HGC in writing and give the
HGC a reasonable opportunity to inspect
the item that is the basis for the claim and
the original package, if any.  The claim shall
be accompanied by the original or a true
copy of the bill of lading.  

B. A HGC shall not be
responsible for loss or damage occurring:

(1) after the shipper or the ship-
per's agent has been given the opportunity
to check the items delivered against the
items listed on the inventory and has signed
the inventory without noting any loss or
damage;

(2) when the shipper directs the
HGC to deliver the shipment to a place
where the shipper or the shipper's agent is
not present; or

(3) when the HGC is directed to
load a shipment at a place where the shipper
or the shipper's agent is not present. 

C. A HGC shall be respon-
sible for the repair or replacement of a lost
or damaged article that is a matched piece
or part of a set but shall not be liable for
replacing the entire set.  

D. When liability is meas-
ured by weight of a container or carton, and
actual weights are unobtainable, the follow-
ing items shall be deemed to have the fol-
lowing weights, unless specific evidence is
presented to the contrary:

(1) Dish-Pack Drum, 60 pounds;
(2) Cartons less than 1 1/2 cu. ft.,

D. While weighing, the
HGC's vehicle shall have full fuel tanks and
shall contain the equipment required to
transport the shipment, including pads, dol-
lies and ramps. 

E. Shipments weighing
less than one thousand (1,000) pounds may
be weighed separately on a certified scale. 

F. The shipper or its agent
has the right to observe all weighings. 

G. A shipper or its agent
may request a reweigh prior to the HGC
unloading the shipment.  Charges shall be
based on the reweigh. 

H. No HGC shall charge
for weighing or reweighing.  
[18.3.11.13 NMAC - Rp, SCC Rule 268.05,
12-30-02]

18.3.11.14 RECEIPT FOR
DELIVERY:

A. A HGC shall provide
the shipper with a receipt for delivery that
includes at a minimum the bill of lading, a
copy of the inventory and, if applicable, the
weigh tickets. 

B. No HGC shall require a
shipper to sign a receipt that relieves the
HGC from all liability for loss or damage to
the shipment. 
[18.3.11.14 NMAC - N, 12-30-02]

18.3.11.15 LIABILITY FOR
LOSS AND DAMAGE: A HGC is
required to assume, at a minimum, liability
for the released value of the shipper's goods.  

A. Released value.
(1) A HGC shall not charge for

assuming liability for the released value of a
shipment. 

(2) A HGC shall specify in its tar-
iff a rate per pound for released value liabil-
ity. 

(3) A HGC shall settle loss or
damage claims based on the pound weight
of the lost or damaged article multiplied by
the tariffed rate. 

(4) The shipper must declare
acceptance of released value liability on the
bill of lading. 

B. Declared value.
(1) A HGC shall specify in its tar-

iff a rate per thousand dollars, or fraction
thereof, for declared value liability. 

(2) The shipper must declare a
specific dollar amount for the declared
value of the shipment. 

(3) A HGC shall settle loss or
damage claims based on the declared value
of the lost or damaged items up to the max-
imum liability for the entire shipment. 

(4) The shipper must declare
acceptance of declared value liability on the
bill of lading. 

C. Replacement value.

20 pounds;
(3) Cartons 1 1/2 cu. ft. to less

than 3 cu. ft., 25 pounds;
(4) Cartons 3 cu. ft. to less than 4

1/2 cu. ft., 30 pounds;
(5) Cartons 4 1/2 cu. ft. to less

than 6 cu. ft., 35 pounds;
(6) Cartons 6 cu. ft. to less than 6

1/2 cu. ft., 45 pounds;
(7) Cartons 6 1/2 cu. ft. and over,

50 pounds;
(8) Wardrobe Carton, 50 pounds;
(9) Mattress or Box Spring

Carton Not Exceeding 54" X 75", 60
pounds;

(10) Mattress or Box Spring
Carton Exceeding 54"X 75",80 pounds;

(11) Crib Mattress Carton, 22
pounds;

(12) Cartons containing books,
phonograph records, tapes or CDs, 50
pounds;

(13) Cartons containing lamp-
shades, 5 pounds; and

(14) Items not identified on the
inventory as to contents will be settled for
the heaviest weight on the schedule for the
container.  

E. A shipper may file a
complaint with the Commission as provided
in 18.1.2 NMAC, Transportation Division
Procedures, regarding any unsatisfied
claims.  
[18.3.11.16 NMAC - N, 12-30-02]

18.3.11.17 NOTICE TO
PROSPECTIVE SHIPPERS: An HGC
shall deliver to every shipper a written
notice containing a statement in substantial-
ly the following form:  "This motor carrier
operates pursuant to NMPRC Operating
Authority No._______, issued by the New
Mexico Public Regulation Commission,
and the tariff approved by the Commission.
If you have any questions or problems with
the service provided by this company, con-
tact the New Mexico Public Regulation
Commission, Transportation Division, P.O.
Box 1269, Santa Fe, New Mexico 87504-
1269, 1-800-947-4722."  
[18.3.11.17 NMAC - N, 12-30-02]

18.3.11.18 H O U S E H O L D
GOODS AGENTS:

A. Any contract or agree-
ment between a HGC and its agent shall be
in writing and shall specify the territory in
which the agent is to serve.  Each party shall
keep a copy of the contract as part of its
records at its principal place of business. 

B. Each HGC shall file a
current, accurate list of its agents and their
telephone numbers and physical locations
and mailing addresses with its annual
report.  A HGC shall report any additions to
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or deletions from the list to the Commission
as they occur. 

C. A HGC's agent shall
operate under the trade name of the HGC it
represents, shall display the trade name of
the HGC prominently in its advertising and
shall, in all representations to the public,
prominently display the name of the HGC
and the fact that the agent is acting as the
HGC's agent. 

D. A HGC's agent shall
prominently display the trade name of the
HGC principle on all vehicles owned by the
agent and used in the pick-up and delivery
of intrastate shipments. 

E. A HGC's agent shall
maintain at its place of business for inspec-
tion by the public copies of the tariffs under
which the HGC operates. 

F. A HGC's agent shall
retain as part of its records for a period of
three (3) years all documents relating to
every shipment that it negotiates or handles,
including but not limited to all estimates,
contracts, bills of lading, waybills, and
freight bills.  
[18.3.11.18 NMAC - Rp, SCC Rule 268.09,
12-30-02]

18.3.11.19 JOINT TRANS-
PORTATION BETWEEN HGCS:

A. No HGC shall arrange
any shipment to, from, or between points it
is not authorized to serve.  

B. An HGC may share in
the revenue from a shipment only if it has
authority to haul it.  All charges for joint
transportation shall be collected by the
HGC domiciled in New Mexico who
booked or transported it and that HGC shall
account to all participating HGCs for their
share of the charges.  

C. Each bill of lading,
route manifest, and freight bill shall bear the
name of every HGC participating in the
transportation of the shipment.  
[18.3.11.19 NMAC - Rp, SCC Rule 268.07,
12-30-02]

18.3.11.20 P R O V I S I O N S
REGARDING SPECIFIC TYPES OF
ARTICLES:

A. Hazardous matter. A
HGC shall not accept or transport hazardous
matter or articles that cannot be taken from
the premises without damaging the articles
or the premises.  When a HGC reasonably
believes articles or contents of packages
must be inspected for compliance with this
rule, the HGC shall make or cause such
inspection, and may subsequently require
sufficient evidence to determine the actual
character of the articles.  The shipper shall
reimburse the HGC according to labor rates
published in the HGC's tariff. 

B. Perishable articles. A
HGC shall not accept perishable articles or
articles requiring refrigeration.  A HGC
may, in its discretion, accept frozen foods
under the following conditions:

(1) the food is contained in a reg-
ular food freezer and is frozen solid at the
time of loading;

(2) both the point of origin and
the destination of the shipment are within
New Mexico;

(3) no storage or delay is required
in transit;

(4) delivery may be accomplished
within twenty-four hours of the time of
loading; and 

(5) notwithstanding any other
provision of this rule, the HGC shall in no
case be liable for the condition or flavor of
the food.  
[18.3.11.20 NMAC - N, 12-30-02]

18.3.11.21 IMPRACTICABLE
OPERATIONS AND SERVICE: No
HGC shall be required to perform any serv-
ice at a place which is inaccessible, or
where the operation of motor vehicles or
presence of personnel would subject either
to unreasonable risk, loss or damage such
as, but not limited to, road conditions,
buildings, riots, strikes, war, civil distur-
bances, and all other hazards. 

A. When, due to inaccessi-
bility or otherwise, a HGC cannot perform
pickup, delivery, or other services, the HGC
will make the motor vehicle available at the
nearest accessible point deemed reasonably
safe for its operation and personnel. 

B. When a HGC, due to
inaccessibility or otherwise, cannot operate
its motor vehicle to the point of pick-up or
delivery, upon permission of the shipper or
consignee the HGC may utilize smaller
equipment and more labor to continue the
move and may charge additionally as pro-
vided in the HGC's tariff. 

C. When a shipper will not
accept delivery at the nearest point of safe
approach, the HGC may place the shipment
in the nearest public warehouse or storage
facility.  At that time, the shipment shall be
deemed delivered and all charges shall be
due and payable immediately.  For the pur-
pose of applying this rule, transportation
charges shall be computed from origination
to the point where the shipment was origi-
nally tendered for delivery, and from there
to the public warehouse or storage facility,
on a continuous mileage or hourly basis,
whichever is applicable.  
[18.3.11.21 NMAC - N, 12-30-02]

18.3.11.22 MISCELLANEOUS
PROVISIONS:

A. Packing and marking.

The HGC shall properly pack fragile or
breakable articles and mark the fragile char-
acter of the contents on the containers in
distinct letters.  

B. Minimum shipment
charge. Unless otherwise provided, ship-
ments moving on a weight or time basis
shall be subject to a minimum charge based
on one thousand (1,000) pounds or one (1)
hour, at rates provided in the HGC's tariff. 

C. Failure to make deliv-
ery. When, through no fault of its own, the
HGC is unable to locate a consignee at the
address furnished by the shipper, or if the
consignee is unable to accept or declines
delivery, the HGC shall mail, telephone, or
fax notification of failure to make delivery
to the shipper or consignee and shall place
the shipment in storage.  If the shipper
requests subsequent delivery, the HGC may
assess charges for delivery from storage to
the destination in addition to the transporta-
tion and storage charges already accrued. 

D. Pickup or delivery at
warehouses and docks. If a shipper orders
pickup or delivery at a warehouse, dock or
other point which charges a fee for pick up
or delivery, the shipper will pay such fee in
addition to paying the HGC's rates for load-
ing or unloading at the warehouse dock,
door, or other point accessible to the HGC's
vehicle.  

E. Reasonable dispatch.
Each HGC accepting shipments of house-
hold goods shall transport the shipment with
reasonable dispatch, within the time speci-
fied in the bill of lading.  The HGC shall
notify the shipper of any delay as soon as it
becomes apparent to the HGC that it will be
unable to comply with the anticipated deliv-
ery date.  
[18.3.11.22 NMAC - Rp, SCC Rule 268.08,
12-30-02]

HISTORY OF 18.3.11 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68;
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
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SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCC Rule 262, Bills of Lading and Route
Manifests, filed on 1-5-93; 
SCC Rule 268, Household Goods Carriers,
filed on 1-5-93.

History of repealed material.
SCC Rule 262, Bills of Lading and Route
Manifests, filed on 1-5-93; 
SCC Rule 268, Household Goods Carriers,
filed on 1-5-93.

NMAC, as used in this rule:  
A. MVD means the Motor

Vehicle Division of the New Mexico
Taxation and Revenue Department;  

B. non-consensual tow
means the compensated transportation of a
motor vehicle by a towing service, if such
transportation is performed at the request of
a law enforcement officer without the prior
consent or authorization of the owner or
operator of the motor vehicle;  

C. normal business hours
means nine consecutive hours from 8:00
a.m. to 5:00 p.m. on every weekday exclud-
ing holidays;

D. owner means a person
who holds legal title to a motor vehicle or a
person legally entitled to possession of the
motor vehicle;  

E. proof of ownership
means a certificate of title or evidence of
current registration of a motor vehicle and
sufficient other documentation to identify
an individual as the person described in the
documents or the person's agent; 

G. storage means the safe-
keeping of motor vehicles entrusted to the
custody of a towing service; 

H unclaimed motor
vehicle means a motor vehicle whose legal
ownership is not claimed or asserted to the
towing service by any person within a peri-
od of thirty (30) days from the time the
motor vehicle is entrusted to the towing
service.  
[18.3.12.7 NMAC - Rp, SCC Rule 202.03,
12-30-02]

18.3.12.8 MINIMUM EQUIP-
MENT STANDARDS:

A. A towing service shall
be equipped with only those winches and
towing equipment that have been produced
and constructed by a manufacturer of such
equipment that regularly produces winches
and towing equipment of guaranteed quali-
ty.  

B. The Director may
approve the use of non-guaranteed quality
winches or towing equipment if the owner
submits an application for use of such
equipment, accompanied by a verified state-
ment from a reputable testing laboratory
regularly engaged in the testing of the same
equipment certifying that the capacity of the
winch or towing equipment is not less than
that mandated for the class of tow truck
with which it will be used.  The towing
service shall bear all costs of testing and
certification.  
[18.3.12.8 NMAC - Rp, SCC Rule 267.03,
12-30-02]

18.3.12.9 CLASSIFICATION
OF TOWING EQUIPMENT: The stan-

dards for each class of towing service shall
be determined solely by the manufacturer's
specifications for the capabilities of tow and
vehicle carrier trucks and towing equip-
ment.  

A. Class A - operating
authority for towing up to 8,000 pounds; 

B. Class B - operating
authority for towing between 8,001 and
12,000 pounds;

C. Class C - operating
authority for towing between 12,001 and
25,000 pounds;

D. Class D - operating
authority for towing 25,001 pounds and
over.  
[18.3.12.9 NMAC - Rp, SCC Rule 267.04,
12-30-02]

18.3.12.10 CLASS A TOWING
EQUIPMENT: A Class A towing service
shall maintain equipment adequate to trans-
port motor vehicles, provided that the total
gross weight of the vehicle, special equip-
ment, special bodies and lading shall not
exceed 8,000 pounds.  

A. Tow truck specifica-
tions.

(1) GVW rating of not less than
10,000 pounds;

(2) Minimum of 60" cab to axle
length;

(3) Automatic or manual trans-
mission;

(4) Dual rear wheels.  (This
requirement does not apply to repossession
services.)  

B. Towing equipment
specifications.

(1) Lifting capacity of not less
than four (4) tons;

(2) Winching capacity of not less
than four (4) tons, single line pull;

(3) 3/8" cable for winch;
(4) Tow bar, cradle, sling attach-

ment, underreach, or roll-back vehicle carri-
er.

C. Vehicle carrier truck
specifications.

(1) GVW of not less than 10,000
pounds;

(2) Minimum of 96" cab to axle
length;

(3) Dual rear wheels;
(4) Automatic or manual trans-

mission.
D. Vehicle carrier bed

specifications. 
(1) Minimum of 17' of length;
(2) Winching capacity of not less

than four (4) tons;
(3) 3/8" cable for winch.  

[18.3.12.10 NMAC - Rp, SCC Rule 267.05,
12-30-02]

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 12 TOWING SERVICES

18.3.12.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.12.1 NMAC - N, 12-30-02]

18.3.12.2 SCOPE: This rule
applies to all towing services providing
non-consensual tows and all repossession
services using towing equipment and is in
addition to all other applicable requirements
of these rules.  
[18.3.12.2 NMAC - Rp, SCC Rule 267.01,
12-30-02]

18.3.12.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.12.3 NMAC - N, 12-30-02]

18.3.12.4 D U R A T I O N :
Permanent. 
[18.3.12.4 NMAC - N, 12-30-02]

18.3.12.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.12.5 NMAC - N, 12-30-02]

18.3.12.6 OBJECTIVE: The
purpose of this rule is to establish require-
ments for towing services subject to the lim-
itations in 49 U.S.C 14501.  
[18.3.12.6 NMAC - N, 12-30-02]

18.3.12.7 DEFINITIONS: In
addition to the definitions in 18.3.1.7
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18.3.12.11 CLASS B TOWING
EQUIPMENT: A Class B towing service
shall maintain equipment adequate to trans-
port passenger cars, trailers, semi-trailers,
trucks and truck-tractors, provided that the
total gross weight of vehicle, special equip-
ment, special bodies and lading shall exceed
8,001 pounds, but shall not exceed 12,000
pounds.  Unless otherwise specifically
restricted by its operating authority, a Class
B towing service may also render Class A
service but must charge the tariffed rates for
Class A service when it does so and must
use Class B equipment.  

A. Tow truck specifica-
tions.

(1) GVW rating of not less than
11,000 pounds;

(2) Minimum of 60" cab to axle
length;

(3) Dual rear wheels;
(4) Automatic or manual trans-

mission.
B. Towing equipment

specifications.
(1) Lifting capacity of not less

than eight (8) tons;
(2) Winching capacity of not less

than eight (8) tons;
(3) 3/8" cable for winch;
(4) Tow bar, cradle, or sling

attachment, underreach, or roll-back vehicle
carrier.

C. Vehicle carrier truck
specifications.

(1) GVW of not less than 14,000
pounds;

(2) Minimum of 108" cab to axle
length;

(3) Dual rear wheels;
(4) Automatic or manual trans-

mission.
D. Vehicle carrier bed

specifications.
(1) Minimum of 17' of length;
(2) Winching capacity of not less

than four (4) tons;
(3) 3/8" cable for winch.  

[18.3.12.11 NMAC - Rp, SCC Rule 267.06,
12-30-02]

18.3.12.12 CLASS C TOWING
EQUIPMENT: A Class C towing service
shall maintain equipment adequate to trans-
port trailers, semi-trailers, trucks, truck-
tractors and other vehicles, provided that
the total gross weight of the vehicle, special
equipment, special bodies and lading shall
exceed 12,001 pounds, but shall not exceed
25,000 pounds.  Unless otherwise specifi-
cally restricted by its operating authority, a
Class C towing service may also render
Class A or Class B service but must charge
the tariffed rates for Class A or Class B
service when it does so and must use Class

C equipment.  
A. Tow truck specifica-

tions.
(1) GVW rating of not less than

25,000 pounds;
(2) Dual rear wheels;
(3) Automatic or Manual trans-

mission;
(4) Full air brakes, constructed so

as to lock power wheels upon air failure.
B. Towing equipment

specifications.
(1) Lifting capacity of not less

than ten (10) tons;
(2) Combined winching capacity

of not less than ten (10) tons;
(3) 7/16" cable for winch;
(4) Tow bar, cradle or sling

attachment, underreach, or roll-back vehicle
carrier.

C. Use of lowboy.  A tow-
ing service may use a tractor to tow a trail-
er when the trailer is part of a damaged or
disabled unit.  A towing service may use a
lowboy when a tractor, trailer, or other
Class C vehicle cannot be towed by a trac-
tor.  A towing service may transport the con-
tents of a damaged or disabled unit by
means of a carrier or trailer when appropri-
ate.  
[18.3.12.12 NMAC - Rp, SCC Rule 267.07,
12-30-02]

18.3.12.13 CLASS D TOWING
EQUIPMENT: A Class D towing service
shall maintain equipment adequate to trans-
port trailers, semi-trailers, trucks, truck-
tractors and other vehicles, provided that
the total gross weight of the vehicle, special
equipment, special bodies and lading shall
exceed 25,001 pounds.  Unless otherwise
specifically restricted by its operating
authority, a Class D towing service may
also render Class A, Class B, or Class C
service but must charge the tariffed rates for
Class A or Class B or Class C service when
it does so and must use Class D equipment. 

A. Tow truck specifica-
tions.

(1) GVW rating of not less than
49,000 pounds;

(2) Manual transmission;
(3) Dual axle (tandem) rear

wheels;
(4) Minimum of 120" cab to axle

length;
(5) Full air brakes constructed so

as to lock power wheels upon air failure.
B. Towing equipment

specifications.
(1) Lifting capacity of not less

than twenty-five (25) tons;
(2) Combined winching capacity

of not less than twenty-five (25) tons;
(3) 5/8" cable for winch;

(4) Tow bar, cradle or sling
attachment, underreach, or roll-back vehicle
carrier.

C. Use of lowboy. A tow-
ing service may use a tractor to tow a trail-
er when the trailer is part of a damaged or
disabled unit.  A towing service may use a
lowboy when a tractor, trailer, or other
Class D vehicle cannot be towed by a trac-
tor.  A towing service may transport the con-
tents of a damaged or disabled unit by
means of a carrier or trailer when appropri-
ate.  
[18.3.12.13 NMAC - Rp, SCC Rule 267.08,
12-30-02]

18.3.12.14 MOVING DAM-
AGED, DISABLED OR ABANDONED
MOTOR VEHICLES:

A. Permission required.
No towing service shall attach hoisting or
towing devices or move, tow or molest in
any way, any motor vehicle which has been
damaged or disabled in an accident or
which has been abandoned on a highway
without having first obtained permission
from a law enforcement officer, except
when:  

(1) no law enforcement officer is
available within a period of three (3) or
more hours; and

(2) the accident or abandonment
has occurred at a point on the highway
which may be dangerous to other motor
vehicles using the highway and it is not pos-
sible to detour other motor vehicles around
the damaged, disabled, or abandoned motor
vehicle.  The motor vehicle shall be moved
only the distance necessary to remove the
hazard to other motor vehicles using the
highway.

B. Additional require-
ments. When towing motor vehicles, a
towing service shall: 

(1) ensure that at least two wheels
of the motor vehicle, front or rear, are clear
of the highway; 

(2) use a cradle or bar to provide
a rigid space between the motor vehicle and
the tow truck; and

(3) use a cradle or rigid bar with-
out lifting the front or rear wheels if the
total gross weight of the motor vehicle,
including lading, exceeds ten thousand
(10,000) pounds.  

C. Prohibitions.  A tow-
ing service shall not:

(1) transport a motor vehicle of
any type by pushing;

(2) transport a disabled motor
vehicle on a dolly or other wheeled auxil-
iary device, except when the auxiliary
device is specifically designed for, and used
only for, the towing of disabled motor vehi-
cles;
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(3) use a wheeled auxiliary device
unless it is necessary to prevent further
mechanical damage to the motor vehicle
being moved;

(4) use a wheeled auxiliary device
unless the nature of the existing damage
prohibits moving the motor vehicle in any
other way.  
[18.3.12.14 NMAC - Rp, SCC Rule 267.09,
12-30-02]

18.3.12.15 SECUREMENT: A
towing service shall secure every towed
motor vehicle to the towing vehicle in
accordance with 49 CFR 393, subpart F,
Coupling Devices and Towing Methods,
and subpart I, Protection Against Shifting
and Falling Cargo.  
[18.3.12.15 NMAC - N, 12-30-02]

18.3.12.16 USE OF DOLLY OR
SUPPLEMENTARY WHEELS:

A. A towing service shall
not use a wheeled auxiliary device when
such use could jeopardize the safety of the
public. 

B. Only Class A and Class
B towing services may use dollies or sup-
plementary wheels.  

C. Class C and Class D
towing services may use converter dollies
when necessary to transport Class C or
Class D motor vehicles.  

D. A towing service may
use a dolly when both ends of the motor
vehicle to be towed are damaged or it is
necessary to prevent further damage. 
[18.3.12.16 NMAC - Rp, SCC Rule 267.10,
12-30-02]

18.3.12.17 DISCONNECTION
OF DRIVELINE: A towing service may
disconnect or remove the driveline from a
motor vehicle to be towed when: 

A. it is necessary to pre-
vent mechanical damage to the motor vehi-
cle; or 

B. the motor vehicle's
front end is so damaged, or for some other
reason, it cannot be towed by lifting the rear
end.  
[18.3.12.17 NMAC - Rp, SCC Rule 267.11,
12-30-02]

18.3.12.18 SAFETY CONSID-
ERATIONS:

A. Unsafe conditions. A
towing service is not obligated to transport
shipments when, in the service's judgment,
weather or road conditions make it imprac-
ticable or unsafe to operate.  

B. Passengers prohibit-
ed. No person, other than an employee of
the towing service, shall ride in a disabled
motor vehicle while it is being transported.  

C. Chains or cable across
highway. A towing service shall not stretch
or place any motor vehicles, cables or
chains across any highway unless and until
flagmen are placed a minimum distance of
three hundred (300) feet from the obstruc-
tion in each direction along the highway to
stop or warn approaching traffic.  A towing
service shall equip flagmen with red flags
during daylight hours and electric lanterns
with red lights during hours of darkness.  
[18.3.12.18 NMAC - Rp, SCC Rule 267.12,
12-30-02]

18.3.12.19 SAFETY EQUIP-
MENT REQUIREMENTS: All towing
services must maintain the following safety
equipment on each tow truck at all times for
the described use: 

A. flashing blue, amber or
a combination of both colors of lights, front
and rear, which shall be in operation when-
ever a towing service is standing on a road-
way for the purpose of removing a motor
vehicle and at all times while transporting a
motor vehicle;

B. stop, tail, and turn sig-
nals on any motor vehicle in tow that can be
operated from the towing vehicle;

C. spot lights that are
capable of lighting the scene of disability
after dark and additional spotlights or work
lights positioned behind the cab of the tow-
ing service that can be used to illuminate the
motor vehicle being serviced;

D. one (1) hand axe;
E. one (1) wrecking bar at

least four (4) feet in length;
F. at least one (1) broom,

one (1) shovel, and one (1) bag or container
for removal of broken glass and debris from
highway;

G. one (1) ten (10) unit
type first-aid kit; 

H. at least three (3) trian-
gle-type reflectors;

I. at least six (6) twenty-
minute flares;

J. at least four (4) red sig-
nal flags (minimum dimensions - two feet
by two feet (2' x 2'); and

K. at least one (1) charged
fire extinguisher having a minimum capaci-
ty of ten (10) pounds of dry chemical capa-
ble of extinguishing Class A, B and C fires.  
[18.3.12.19 NMAC - Rp, SCC Rule 267.13,
12-30-02]

18.3.12.20 D E A D H E A D
MILEAGE: A towing service shall use
deadheading only when it is not towing a
motor vehicle to its base of operation or to a
storage facility.  A towing service shall cal-
culate deadhead miles as total miles less
loaded miles.  

A. Total mileage calcula-
tion. Total mileage shall equal the sum of:

(1) the miles from the base of
operation to the loading pick up point; 

(2) the miles from the loading
pick-up point to the destination; and 

(3) the miles from the destination
back to the original base of operation.  

B. Loaded miles calcula-
tion. Loaded miles shall equal the number
of miles from the loading pick-up point to
the destination.  

C. When charges option-
al. A towing service may, but is not
required to, assess deadhead charges during
normal business hours and within municipal
limits.  

D. Excess deadhead
charges. A towing service shall assess
excess deadhead charges for the entire dis-
tance when it is called to pull a stuck motor
vehicle out of ice, snow, mud, or sand.
Excess deadhead charges shall be in addi-
tion to: 

(1) tariffed charges for the first
mile or less, if the service can be rendered
within thirty (30) minutes; or 

(2) hourly charges for accessorial
services, if more than thirty (30) minutes is
required to render the service.  
[18.3.12.20 NMAC - Rp, SCC Rule 267.15,
12-30-02]

18.3.12.21 TOWING MULTI-
PLE MOTOR VEHICLES IN ONE
TRIP: When a towing service tows two or
more disabled motor vehicles during one
trip, it shall charge for the second and suc-
ceeding motor vehicles the day or night
charge for the first mile or less, determined
by the hour the service is requested, plus the
deadhead mileage charge for each vehicle,
provided that a towing service may not bill
for the same mileage for unrelated tows. 
[18.3.12.21 NMAC - Rp, SCC Rule 267.19,
12-30-02]

18.3.12.22 ALTERED, MUTI-
LATED, OR MISSING VIN: A towing
service must notify the local law enforce-
ment agency or the New Mexico State
Police in writing as soon as it discovers an
altered, mutilated, or missing VIN on a
motor vehicle in its custody, unless the
motor vehicle has been impounded by a law
enforcement officer aware of the altered,
mutilated, or missing VIN.  
[18.3.12.22 NMAC - Rp, SCC Rule 267.20,
12-30-02]

18.3.12.23 STORAGE FACILI-
TIES: Towing service includes the storage
of motor vehicles.  Towing service begins
when the motor vehicle is entrusted to the
towing service and ends when the towing
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service delivers the motor vehicle to the
owner or the owner's agent.  

A. A towing service must
maintain at least one of the following class-
es of storage facility: 

(1) Type 1 - a fenced and locked
area;

(2) Type 2 - a fenced, lighted, and
locked area; or

(3) Type 3 - an enclosed, roofed
and locked structure.

B. A towing service must
either be located at the storage facility or
must have a person working at the storage
facility during normal business hours who is
able to provide the services specified in sub-
section A and paragraphs (1) and (2) of sub-
section B of 18.3.12.24 NMAC.  
[18.3.12.23 NMAC - Rp, SCC Rule 267.21,
12-30-02]

18.3.12.24 STORED MOTOR
VEHICLES:

A. Inspection. Unless a
stored motor vehicle has been impounded,
the owner, the owner's agent, or the lien-
holder of a stored motor vehicle shall have
the right, without charge, during normal
business hours, to:

(1) inspect the motor vehicle; 
(2) remove proof of ownership

from the motor vehicle; or
(3) remove personal property

from the motor vehicle if he or she presents
proof of ownership.  

B. Release of vehicle.
(1) The owner, the owner's agent,

or the lienholder of a motor vehicle may
obtain possession of the motor vehicle by
paying all just and reasonable charges and
providing proof of ownership:

(a) as a matter of right, during
normal or extended business hours; or 

(b) at the option of the towing
service, during non-business hours. 

(2) A towing service must give
notice to the owner, the owner's agent, or
the lienholder of a motor vehicle that if the
person disputes the charges or feels the
motor vehicle was illegally towed, the per-
son may file a complaint with the
Commission as provided in 18.1.2 NMAC,
Transportation Division Procedures.  

(3) If a towing service elects to
deliver a motor vehicle during non-business
hours, it must assess the tariffed administra-
tive charge for such delivery.  
[18.3.12.24 NMAC - Rp, SCC Rule 267.23,
12-30-02]

18.3.12.25 I M P O U N D E D
MOTOR VEHICLES: If a law enforce-
ment agency places a hold on a motor vehi-
cle it impounds and entrusts to the custody
of a towing service, the towing service shall

not, without specific written authorization
of the law enforcement agency:

A. release the impounded
motor vehicle to any person, including the
owner, the owner's agent, or a lienholder; or

B. allow the owner of the
impounded motor vehicle, the owner's
agent, or a lienholder to inspect the motor
vehicle or remove proof of ownership or
personal property from the motor vehicle.
[18.3.12.25 NMAC - Rp, SCC Rule 267.22,
12-30-02]

18.3.12.26 NOTICE TO OWN-
ERS OF STORED AND IMPOUNDED
MOTOR VEHICLES:

A. Identification of
owner.

(1) On site. Before a towing
service tows a motor vehicle, it shall request
ownership information from the authorizing
law enforcement officer on scene.  

(2) From the storage facility. If
a towing service does not already have own-
ership information on a motor vehicle, it
shall obtain the name and address of the
registered owner and any lienholder of the
motor vehicle.

(a) If the motor vehicle has New
Mexico plates, and the towing service has a
computer with Internet access, the towing
service shall obtain the information on-line
within one (1) business day after the motor
vehicle comes into its possession.
Otherwise, the towing service shall request
the information from MVD on forms pre-
scribed by MVD within three (3) business
days after the motor vehicle comes into its
possession,

(b) If the motor vehicle has out-
of-state license plates or the towing service
has other reason to believe that the motor
vehicle is registered in a state other than
New Mexico, the towing service must
request the information from the appropri-
ate agency of that state within three (3)
business days after the motor vehicle comes
into its possession.  

B. Notification of owner.
(1) Upon receipt of the informa-

tion identifying the registered owner or any
lienholder of the motor vehicle, the towing
service shall, within two (2) business days
after receipt of such information, notify the
registered owner and the lienholder, if any,
that the towing service has the motor vehi-
cle in its possession.  

(2) The towing service shall use
the notice form prescribed by MVD, and
shall mail the notice by certified mail,
return receipt requested, to the registered
owner and the lienholder, if any. 

(3) This requirement applies even
if the VIN is altered, mutilated, or missing.  

C. Penalty for failure to

notify. A towing service that fails to notify
the registered owner and any lienholder of
an unclaimed motor vehicle in accordance
with this section shall not collect any
charges or liens for storage, except when the
certified letter is returned to the towing
service by the United States Postal Service
for failure of delivery.  

D. Exception. A towing
service shall not be required to give the
notice required by subsection B of this sec-
tion to the owner if, before the notice is
required to be sent, the owner of the motor
vehicle identifies himself to the towing
service and makes any arrangement the
towing service deems necessary for the pay-
ment of the towing and storage charges.
However, the towing service shall still be
required to give the notice to the lienholder
of the motor vehicle.  
[18.3.12.26 NMAC - Rp, SCC Rule 267.23,
12-30-02]

18.3.12.27 DISPOSAL OF
UNCLAIMED MOTOR VEHICLES:

A. Before a towing service
may dispose of a motor vehicle deemed
unclaimed, it must first perfect a lien
against the motor vehicle, as provided by
New Mexico law, and obtain a new certifi-
cate of title.  

B. A dismantler licensed
by the New Mexico Motor Vehicle Division
need not obtain a new certificate of title
before dismantling an unclaimed motor
vehicle if: 

(1) the dismantler lists the
unclaimed motor vehicle on a dismantler's
notification form; and 

(2) the motor vehicle is at least
eight years of age and in such a state of
repair that it will not be placed into service.  
[18.3.12.27 NMAC - Rp, SCC Rule 267.24,
12-30-02]

18.3.12.28 TOWING SERVICE
RESPONSIBILITY: A towing service
shall be responsible for the safekeeping and
delivery of a motor vehicle and its contents
entrusted to it or which come into its cus-
tody in the course of its authorized opera-
tions.  
[18.3.12.28 NMAC - N, 12-30-02]

18.3.12.29 INCOME AND
EXPENSE RECORDS: A towing service
shall maintain complete and permanent
records of income and costs of operation for
non-consensual tows performed in New
Mexico separate and apart from any other
towing services and from any other business
conducted by the towing service.  
[18.3.12.29 NMAC - N, 12-30-02]

HISTORY OF 18.3.12 NMAC
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NEW MEXICO RETIREE
HEALTH CARE 

AUTHORITY

This is an amendment to 2.81.11 NMAC,
sections 7 & 9.

2.81.11.7 DEFINITIONS:
A. "Retiree Health Care

Authority" or "Authority" or "NMRHCA"
means, the Retiree Health Care Authority
established by chapter 6 laws of New
Mexico, 1990 [Sections 10-7C-1 et seq.
NMSA 1978].

B. "Board" means, the
board of directors of the NMRCHA. 

C. "Subsidy" means a set
portion of the cost of an eligible retiree's

18.3.13.2 SCOPE: This rule
applies to interstate motor carriers that
choose New Mexico as their base state. 
[18.3.13.2 NMAC - N, 12-30-02] 

18.3.13.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections 8-8-
4 and 65-2-83.  
[18.3.13.3 NMAC - N, 12-30-02] 

18.3.13.4 D U R A T I O N :
Permanent.  
[18.3.13.4 NMAC - N, 12-30-02] 

18.3.13.5 EFFECTIVE DATE:
December 30, 2002, unless a later date is
cited at the end of a section.  
[18.3.13.5 NMAC - N, 12-30-02] 

18.3.13.6 OBJECTIVE: The
purpose of this rule is to implement NMSA
1978 Section 65-2-115.1  
[18.3.13.6 NMAC - N, 12-30-02] 

18.3.13.7 DEFINITIONS: In
addition to the terms in 18.3.1.7 NMAC, as
used in this rule:   

A. FMCSA authorized
carrier means a motor carrier authorized by
the Federal Motor Carrier Safety
Administration to engage in compensated
transportation as a common or contract car-
rier in interstate or foreign commerce under
the provisions of 49 U.S.C. 13902;  

B. single state registra-
tion system means procedures adopted for
the registration of FMCSA authorized carri-
ers with states in accordance with 49 CFR
Part 367.  
[18.3.13.7 NMAC - Rp, SCC Rule 215.01,
12-30-02] 

18.3.13.8 SINGLE STATE
REGISTRATION OF FMCSA AUTHO-
RIZED CARRIERS:

A. The Commission has
determined that New Mexico is eligible to
participate in, and elects to participate in,
the single state registration system and
agrees to utilize the procedures developed
by the National Conference of State
Transportation Specialists in accordance
with 49 U.S.C. 14504 for the single state
registration of FMCSA authorized carriers.  

B. FMCSA authorized car-
riers registering in New Mexico shall pay
all fees required by NMSA 1978 Section
65-2-115.1 in guaranteed funds.  
[18.3.13.8 NMAC - Rp, SCC Rule 215.03,
12-30-02] 

18.3.13.9 PROOF OF REGIS-
TRATION: An FMCSA authorized carrier
shall carry a single-state registration receipt
in each motor vehicle it operates in New

Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 72-12, N.M. Wrecker Tariff No. 1-B,
Issued September 29, 1969, filed on 10-2-
72; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCC 77-3, N.M. Wrecker Tariff No. 1-D,
Issued July 1, 1976, filed on 6-6-77; 
SCC 79-2, N.M. Wrecker Tariff No. 3-D,
Issued April 15, 1979, filed on 5-25-79; 
SCC 86-4, In the Matter of Minimum
Specifications for Wreckers-General Order
No. 42 (1986 Revision), filed 9-29-86; 
SCC 92-4-TR, New Mexico Wrecker Rules,
filed on 7-29-92; 
SCCMC Rule No. 14, Equipment Required
on Certain Vehicles, filed on 3-5-82;
SCC Rule 202, Definitions, filed on 1-5-93;
SCC Rule 267, Wrecker Services, filed on
1-5-93.

History of repealed material.
SCC Rule 202, Definitions, filed on 1-5-93;
SCC Rule 267, Wrecker Services, filed on
1-5-93.

Mexico.
[18.3.13.9 NMAC - Rp, SCC Rule 215.07,
12-30-02] 

HISTORY OF 18.3.13 NMAC
Pre-NMAC history. The material in this
rule was previously filed with the State
Records Center as: 
SCC 68-16, N.M. Motor Carrier Act, Rules
and Regulations, effective Sept. 1, 1967,
filed on 3-14-68; 
SCC 71-6, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1971,
filed on 9-21-71; 
SCC 73-1, N.M. Motor Carrier Act, Rules
and Regulations, filed on 6-14-73; 
SCC 74-1, N.M. Motor Carrier Act, Rules
and Regulations, effective July 1, 1973,
filed on 2-5-74; 
SCC 75-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1975,
filed on 4-17-75; 
SCC 75-3, N.M. Motor Carrier Act, Rules
and Regulations (Rev.), effective Jan. 1,
1975, filed on 9-19-75; 
SCC 76-1, N.M. Motor Carrier Act, Rules
and Regulations, effective April 1, 1976,
filed on 4-15-76; 
SCC 77-1, N.M. Motor Carrier Act, Rules
and Regulations, effective Jan. 1, 1977,
filed on 1-25-77; 
SCCMC Rule No. 46, Standards for
Operations of Interstate Carriers, filed on 3-
5-82; 
NMSCC Rule No. 40, NMSCC Cab Card,
filed on 3-5-82;
SCC Rule 215, Registration of Interstate
Carriers, filed on 1-5-93; 
SCC Rule 215, Registration of Interstate
Carriers, filed on 10-27-93. 

History of repealed material.  
SCC Rule 215, Registration of Interstate
Carriers, filed on 10-27-93.

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

TITLE 18 TRANSPORTATION
AND HIGHWAYS
CHAPTER 3 MOTOR CARRIER
GENERAL PROVISIONS
PART 13 REGISTRATION OF
INTERSTATE CARRIERS

18.3.13.1 ISSUING AGENCY:
New Mexico Public Regulation
Commission. 
[18.3.13.1 NMAC - N, 12-30-02] 
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monthly coverage, a varying percentage of
which is borne by the authority as deter-
mined by the board.

D. "Credited service"
means the number of full years of [state]
employment [reflected in a retiree's earned
service credit as calculated by the appropri-
ate state retirement agency]with a partici-
pating employer as verified by the authori-
ty. 

E. "Disabled retiree"
means an eligible retiree who has been
authorized to retire due to disability by the
appropriate state retirement agency.

F. "State retirement
agency" means each of the agencies created
and authorized by law to administer the
educational retirement act, the public
employees retirement act, the judicial retire-
ment act, the magistrate retirement act, the
public employees retirement reciprocity act,
or the retirement program of an independent
public employer on or before July 1, 1990.
[2.81.11.7 NMAC - N, 02-14-02; A, 12-30-
02]

2.81.11.9 SUBSIDIES FOR
DISABLED RETIREES:
Notwithstanding any other provision of this
rule[,]: the subsidy paid by the NMRHCA
for a disabled retiree with at least five full
years of credited service, and to the depend-
ents of such a retiree, shall be at the 100 per-
cent level, corresponding to the 20 year
level set forth in Section 2.81.11.8 NMAC.

A. The subsidy paid by the
NMRHCA for a disabled retiree with a
“duty disability,” as described in 2.81.7.10
NMAC, subsection B, and to the depend-
ents of such a retiree, shall be at the 100 per-
cent level, corresponding to the 20-year
level set forth in the foregoing subsection,
regardless of such retiree’s period of credit-
ed service.

B. The subsidy paid by the
NMRHCA for a disabled retiree with a
“non-duty disability,” as described in
2.81.7.10 NMAC, subsection C, and to the
dependents of such a retiree, shall be at the
100 percent level, corresponding to the 20-
year level set forth in the foregoing subsec-
tion, provided, that, as a condition of eligi-
bility for benefits, such retiree has five or
more years of credited service.
[2.81.11.9 NMAC - N, 02-14-02; A, 12-30-
02]

NEW MEXICO RETIREE
HEALTH CARE 

AUTHORITY

This is an amendment to 2.81.6.5.  This
regulation is being amended and renum-
bered as a whole by the addition of a new
section to part 6.  This regulation was
also renumbered and reformatted to
comply with current NMAC require-
ments.

2.81.6.5 EFFECTIVE DATE:
June 15, 1998 unless a later date is cited at
the end of a section.

[6-15-98; 2.81.6.5 NMAC - Rn & A, 2
NMAC 81.6.5, 12-30-02]

2.81.6.10 ENROLLMENT IN
OPTIONAL, VOLUNTARY, OR SUP-
PLEMENTAL PLANS:  Eligible retirees,
and their spouses, and dependents, may
enroll in optional, voluntary, or supplemen-
tal plans such as dental, vision, and life
without enrolling in an NMRHCA medical
plan of benefits.  The eligible retirees and
their spouses and dependents enrolling in
such optional, voluntary, and supplemental
plans shall pay a monthly premium which
will cover the total cost for each benefit
plan they elect to receive.
[2.81.6.10 NMAC - N, 12-30-02]

End of Adopted Rules and
Regulations Section

NEW MEXICO RETIREE
HEALTH CARE 

AUTHORITY

This is an amendment to 2.81.1.5 NMAC
and 2.81.1.20 NMAC.  This regulation
was also renumbered and reformatted to

comply with current NMAC require-
ments.

2.81.1.5 EFFECTIVE DATE:
June 15, 1998 unless a later date is cited at
the end of a section.
[6-15-98; 2.81.1.5 NMAC - Rn &A, 2
NMAC 81.1.5, 12-30-02]

2.81.1.20 DUTIES AND POW-
ERS OF THE BOARD:

A. Board’s Authority
Vested by the Constitution of the State:
The board retains and reserves unto itself all
powers, rights, authority, duties and respon-
sibilities conferred upon and vested in it by
the Constitution of the state of New Mexico
and statutes, including those prescribed by
Sections 10-7C-1 et seq. NMSA 1978 and
such other power and authority as may be
conferred upon the board from time to
time.[ The authority of the board shall be
liberally construed in all doubtful cases to
be inclusive of the actions taken by the
board.]

B. Board Hearing
Authority Delegable:  In any instance in
which the board is authorized to conduct an
adjudicatory hearing pursuant to the New
Mexico Retiree Health Care Act, or pur-
suant to these regulations, the board may
delegate the authority to conduct such an
adjudication to a hearing authority, designa-
tion of which shall be in the sole and exclu-
sive authority of the board, pursuant to pro-
cedures to be adopted by the hearing author-
ity in consultation with the board’s general
counsel.  Upon completion of the hearing,
the hearing authority shall issue a disposi-
tion to the board, and, upon the application
of either party to the adjudication, the board
shall determine by majority vote whether to
adopt the hearing authority’s disposition as
its own or to consider the matter further
itself.  In the event the board votes to con-
sider the matter further, it shall also deter-
mine whether such consideration will
include the parties’ written submissions
only, such written submissions plus oral
argument before the board, or rehearing of
all or part of the matter before the board.

C. Authority of the
Board to be Liberally Construed:  The
authority of the board shall be liberally con-
strued in all doubtful cases to be inclusive
of the actions taken by the board.
[6-15-98; 2.81.1.20 NMAC - Rn & A, 2
NMAC 81.1.20, 12-30-02]
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