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Notices of Rulemaking and Proposed Rules

ALBUQUERQUE-
BERNALILLO COUNTY
AIR QUALITY CONTROL
BOARD

ALBUQUERQUE-BERNALILLO
COUNTY AIR QUALITY CONTROL
BOARD
NOTICE OF HEARING AND
REGULAR MEETING

On November 9, 2005, at 5:15 PM, the
Albuquerque-Bernalillo County Air Quality
Control Board (Board) will re-open the
combined public hearing held on August 10,
2005. The hearing will be held in the
Vincent E. Griego Chambers located in the
basement level of the Albuquerque-
Bernalillo County Government Center, 400
Marquette Avenue NW, Albuquerque, NM.
The hearing will address:

* Proposal to adopt the
Implementation Plan for Municipal Solid
Waste Landfills for Albuquerque and
Bernalillo County. This implementation
plan is designed to control emissions of
non-methane organic compounds (NMOC)
from municipal solid waste landfills in
Bernalillo County. This plan fulfills
requirements for “designated pollutants”
under Section 111(d) of the Clean Air Act.
The adoption of this plan also fulfills part of
the requirements set forth by EPA in order
to accept delegation of 40 CFR 60 Subparts
WWW, Standards of Performance for
Municipal Solid Waste Landfills and Cc,
Emission Guidelines and Compliance Times
for Municipal Solid Waste Landfills.
Delegation of authority will enable the Air
Quality Division to oversee landfill gas
emissions at landfills located in Bernalillo
County. The U. S. Environmental
Protection Agency (EPA) currently admin-
isters and enforces Subparts WWW and Cc
in Bernalillo County.

* Proposal to adopt a new regula-
tion 20.11.71 NMAC, Municipal Solid
Waste Landfills. This regulation will estab-
lish requirements for municipal solid waste
landfills in order to control emissions of
NMOC. This regulation will incorporate by
reference the federal standards for landfill
gas emissions found at 40 CFR 60 Subpart
WWW  Standards of Performance for
Municipal Solid Waste Landfills and 40
CFR 60 Subpart Cc Emission Guidelines
and Compliance Times for Municipal Solid
Waste Landfills, and will become locally
enforceable. Changes have been made to
the “Definitions” section, 20.11.71.7
NMAC since the first public review draft
was released on June 21, 2005.

* Proposal to amend 20.11.63
NMAC, New Source Performance
Standards for Stationary Sources. This
amendment will remove the current exclu-
sions from delegation of 40 CFR 60 Subpart
WWW  Standards of Performance for
Municipal Solid Waste Landfills and 40
CFR 60 Subpart Cc Emission Guidelines
and Compliance Times for Municipal Solid
Waste Landfills. 1f the proposed deletion of
these exclusions is adopted, the City Of
Albuquerque Air Quality Division will
administer and enforce Subparts WWW and
Cec.

Following the combined hearing, the Board
will hold its regular monthly meeting during
which the Board is expected to consider
adopting the Implementation Plan for
Municipal Solid Waste Landfills for
Albuquerque and Bernalillo County, the
new regulation 20.11.71 NMAC, Municipal
Solid Waste Landfills, and the proposed
amendments to 20.11.63 NMAC, New
Source  Performance Standards for

Stationary Sources.

The Air Quality Control Board is the feder-
ally-delegated air quality authority for
Albuquerque and Bernalillo County. Local
delegation authorizes the Board to adminis-
ter and enforce the Clean Air Act and the
New Mexico Air Quality Control Act, and
to require local air pollution sources to com-
ply with air quality standards and regula-
tions.

Hearings and meetings of the Board are
open to the public and all interested persons
are encouraged to participate. All persons
who wish to testify regarding the subject of
the hearing may do so at the hearing and
will be given a reasonable opportunity to
submit relevant evidence, data, views, and
arguments, orally or in writing, to introduce
exhibits and to examine witnesses in accor-
dance with the Joint Air Quality Control
Board Ordinances, Section 9-5-1-6 ROA
1994 and Bernalillo County Ordinance 94-
5, Section 6.

Anyone intending to present technical testi-
mony is asked to submit a written notice of
intent before 5:00 pm on Wednesday
November 2, 2005 to: Attn: November
Hearing Record, Mr. Neal Butt,
Albuquerque  Environmental  Health
Department, P.O. Box 1293, Albuquerque,
NM 87103, or in person in Room 3023, 400
Marquette Avenue NW. The notice of intent
shall identify the name, address, and affilia-
tion of the person.

In addition, written comments to be incor-
porated into the public record should be

received at the above P.O. Box, or
Environmental Health Department office,
before 5:00 pm on November 2, 2005. The
comments shall include the name, address
and affiliation of the individual or organiza-
tion submitting the statement. Written com-
ments may also be submitted electronically
to nbutt@cabg.gov and shall include the
required name, address and affiliation infor-
mation. Interested persons may obtain a
copy of the proposed regulation at the
Environmental Health Department Office,
or by contacting Mr. Neal Butt electronical-

ly at nbutt@cabg.gov or by phone (505)
768-2660.

NOTICE FOR PERSON WITH DIS-
ABILITIES: If you have a disability and/or
require special assistance please call (505)
768-2600 [Voice] and special assistance
will be made available to you to review any
public meeting documents, including agen-
das and minutes. TTY users call the New
Mexico Relay at 1-800-659-8331 and spe-
cial assistance will be made available to you
to review any public meeting documents,
including agendas and minutes

NEW MEXICO BOARD OF
CHIROPRACTIC
EXAMINERS

Public Rule Hearing and Regular Board
Meeting

Notice is hereby given that the
New Mexico Board of Chiropractic
Examiners will convene a public rule hear-
ing at 9:00 a.m. on Friday, October 14,
2005, followed by a regular business meet-
ing during which action will be taken on the
proposed rules. During the regular meeting,
the Board may enter into Executive Session
to discuss licensing matters. The hearing
and meeting will be held at the Radisson
Hotel & Conference Center, 2500 Carlisle
Blvd. NE, Albuquerque, NM.

The purpose of the rule hearing is
to consider adoption of proposed amend-
ments to the following Board Rules and
Regulations in 16.4 NMAC: Part 1 General
Provisions; Part 3 Requirements for
Licensure by Examination; Part 4 Licensure
by Endorsement; Part 9 License Renewal
Procedures; Part 10 Continuing Education;
Part 12 Classification of a Chiropractic
Licensure; Part 13 Reinstatement of
Chiropractic Licensure; Part 17 Supervision
of Interns; Part 18 Practice Procedures; and
a proposed new rule on Disciplinary
Proceedings.

Persons desiring to present their
views on the proposed rules may write to
request draft copies from the Board office at
the Toney Anaya Building located at the
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West Capitol Complex, 2550 Cerrillos Road
in Santa Fe, New Mexico 87504, or call
(505) 476-4613 after September 23, 2005.
In order for the Board members to review
the comments in their meeting packets prior
to the meeting, persons wishing to make
comment regarding the proposed rules must
present them to the Board office in writing
no later then September 30, 2005. Persons
wishing to present their comments at the
hearing will need (9) copies of any com-
ments or proposed changes for distribution
to the Board and staff.

If you have questions, or if you
are an individual with a disability who
wishes to attend the hearing or meeting, but
you need a reader, amplifier, qualified sign
language interpreter, or any other form of
auxiliary aid or service to participate, please
call the Board office at (505) 476-4613 at
least two weeks prior to the meeting or as
soon as possible.

NEW MEXICO
DEPARTMENT OF
FINANCE AND

ADMINISTRATION
BOARD OF FINANCE

NEW MEXICO
DEPARTMENT OF FINANCE AND
ADMINISTRATION

STATE BOARD OF FINANCE

NOTICE OF BOARD OF FINANCE
RULE

The state Board of Finance is in the process
of revising one of its rules: Distribution of
Private Activity Bond Allocations. Copies
of the existing rule and proposed changes
are available in room 181, Bataan Memorial
Building, Santa Fe, NM 87501 and on the
Board of Finance website,
http://nmsbof.state.nm.us. The Board will
consider adopting the proposed rule at its
November 8, 2005 meeting, which takes
place at 9:30 in the Governor’s Cabinet
Room, State Capitol Building. Please mail
or deliver written comments on the pro-
posed changes to Olivia Padilla-Jackson,
181 Bataan Memorial Building, Santa Fe,
NM 87501 by October 31, 2005.

1:30 p.m. on Tuesday, November 1, 2005 in
the Runnels Building Auditorium located at
1190 St. Francis Drive, Santa Fe, NM
87502.

The public hearing will be conducted to
establish the requirements for complying
with the Caregivers Criminal History
Screening Act.

A draft of the proposed regulation can be
obtained from:
Thomasine Martin, Administrative
Assistant

Division of Health Improvement

1190 St. Francis Drive

Santa Fe, NM 87502

(505) 827-2677

Please submit any written comments
regarding the proposed regulation to the
attention of:

Brian Royer

Division of Health Improvement
1190 St. Francis Drive

P.O. Box 26110

Santa Fe, NM 87502-6110

If you are an individual with a disability
who is in need of special assistance or
accommodations to attend or participate in
the hearing, please contact Thomasine
Martin, Administrative Assistant, Division
of Health Improvement at (505) 827-2677.
The Department requests at least ten (10)
days advance notice to provide requested
special accommodations.

NEW MEXICO

DEPARTMENT OF HEALTH
DIVISION OF HEALTH
IMPROVEMENT

NOTICE OF PUBLIC HEARING

The New Mexico Department of Health will
hold a public hearing on 7.1.9 NMAC
“Caregivers Criminal History Screening
Requirements”. The hearing will be held at

NEW MEXICO

DEPARTMENT OF HEALTH
DIVISION OF HEALTH
IMPROVEMENT

NOTICE OF PUBLIC HEARING

The New Mexico Department of Health will
hold a public hearing on 7.1.12 NMAC
“Employee Abuse Registry”. The hearing
will be held at 9:00 a.m. on Tuesday,
November 1, 2005 in the Runnels Building
Auditorium located at 1190 St. Francis
Drive, Santa Fe, NM 87502.

The public hearing will be conducted to
establish the Employee Abuse Registry Act.

A draft of the proposed regulation can be
obtained from:
Thomasine Martin, Administrative
Assistant

Division of Health Improvement

1190 St. Francis Drive

Santa Fe, NM 87502

(505) 827-2677

Please submit any written comments
regarding the proposed regulation to the
attention of:

Steve Dossey, Deputy Director
Division of Health Improvement
1190 St. Francis Drive

P.O. Box 26110

Santa Fe, NM 87502-6110

If you are an individual with a disability
who is in need of special assistance or
accommodations to attend or participate in
the hearing, please contact Thomasine
Martin, Administrative Assistant, Division
of Health Improvement at (505) 827-2677.
The Department requests at least ten (10)
days advance notice to provide requested
special accommodations.

NEW MEXICO

DEPARTMENT OF HEALTH
DIVISION OF HEALTH
IMPROVEMENT

NOTICE OF HEARING

The New Mexico Department of Health will
hold a public hearing on 7.14.3 NMAC
“Incident Management Reporting and
Training Requirements for Providers”. The
hearing will be held at 3:00 p.m. on
Tuesday, November 1, 2005 in the Runnels
Building Auditorium located at 1190 St.
Francis Drive, Santa Fe, NM 87502.

The public hearing will be conducted to
establish standards for licensed health care
facilities and community based service
providers to institute and maintain an inci-
dent management system and employee
training program for the reporting of abuse,
neglect and misappropriation of property
and other reportable incidents.

A draft of the proposed regulation can be
obtained from:
Thomasine Martin, Administrative
Assistant

Division of Health Improvement

1190 St. Francis Drive

Santa Fe, NM 87502

(505) 827-2677

Please submit any written comments
regarding the proposed regulation to the
attention of:

Brian Royer

Division of Health Improvement
1190 St. Francis Drive

P.O. Box 26110

Santa Fe, NM 87502-6110
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If you are an individual with a disability
who is in need of special assistance or
accommodations to attend or participate in
the hearing, please contact Thomasine
Martin, Administrative Assistant, Division
of Health Improvement at (505) 827-2677.
The Department requests at least ten (10)
days advance notice to provide requested
special accommodations.

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will hold
a public hearing for changes to the Food
Stamp Program income limits for participa-
tion, standards and deductions available to
otherwise eligible households, and to the
maximum food stamp allotments (Thrifty
Food Plan). The Department will also make
changes to the NMW Cash Assistance,
Education Works, Support Services and
General Assistance programs income limits
for participation, which are adjusted each
year in compliance with the New Mexico
Works Act, and are made effective for ben-
efit month October. The hearing will be
held at 9:00 am on Tuesday, November 1,
2005. The hearing will be held at the
Income Support Division conference room,
2009 S. Pacheco St., Santa Fe, NM. The
conference room is located in Room 120 on
the lower level.

Each year the Department is required to
make changes to the Food Stamp Program
income limits for participation, standards
and deductions available to otherwise eligi-
ble households, and to the maximum food
stamp allotments (Thrifty Food Plan). The
United States Department of Agriculture,
Food and Nutrition Services determine
these amounts. The Department received
notification of the adjusted amounts on
August 9, 2005 and will make the adjust-
ments effective for benefit month October
2005.

The Department will also make changes to
the NMW Cash Assistance, Education
Works, Support Services and General
Assistance programs income limits for par-
ticipation, which are adjusted each year in
compliance with the New Mexico Works
Act, and are made effective for benefit
month October.

Pursuant to the Human Services
Department Act at NMSA 1978, at 9-8-6(F),
because the Department has received less
than sixty days notice of federal legislation,
the Department will implement an interim
rule to make effective the federal mandates

for the Food Stamp Program, and will also
implement the mandated changes to the
NMW Cash Assistance, Support Services,
General Assistance and Education Works
Programs.

If you are a person with a disability and you
require this information in an alternative
format or require a special accommodation
to participate in the public hearing, please
contact the Department toll free at 1-800-
432-6217, TDD 1-800-609-4TDD (4833),
or through the New Mexico Relay System
toll free at 1-800-659-8331. The
Department requests at least a 10-day
advance notice to provide requested alterna-
tive formats and special accommodations.

Individuals wishing to testify or requesting
a copy of the proposed regulation should
contact the Income Support Division, P.O.
Box 2348, Pollon Plaza, Santa Fe, NM
87505-2348, or by calling toll free 1-800-
432-6217.

Individuals who do not wish to attend the
hearing may submit written or recorded
comments. Written or recorded comments
must be received by 5:00 PM on the date of
the hearing. Please send comments to:

Pamela S. Hyde, J.D., Secretary
Human Services Department
P.O. Box 2348

Pollon Plaza

Santa Fe, NM 87504-2348

You may send comments electronically to:
Ted.Roth@state.nm.us

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will hold
a public hearing to consider making the
Education Works Program its own part and
to align the Education Works rules with the
Education Works Act. The hearing will be
held at 10:00 am on Tuesday, November 1,
2005. The hearing will be held at the
Income Support Division conference room,
2009 S. Pacheco St., Santa Fe, NM. The
conference room is located in Room 120 on
the lower level.

The Department proposes to amend the sec-
tion at 8.102.610.12 NMAC and to make
the Education Works Program its own part
at 8.102.611 NMAC. The Department pro-
poses to take this action in order to align the
Education Works rules with the Education
Works Act to clarify the grade point average

requirement. In addition, the 47th

Legislature through House Bill 1007
amended the Education Works Act and
mandated the following changes to the
Education Works rules: one additional aca-
demic term following the twenty-four
month participation limit if doing so will
result in the recipient earning a degree or
two additional academic terms following
the twenty-four month participation limit at
the discretion of the director if doing so will
result in the recipient earning a degree.

If you are a person with a disability and you
require this information in an alternative
format or require a special accommodation
to participate in the public hearing, please
contact the Department toll free at 1-800-
432-6217, TDD 1-800-609-4TDD (4833),
or through the New Mexico Relay System
toll free at 1-800-659-8331. The
Department requests at least a 10-day
advance notice to provide requested alterna-
tive formats and special accommodations.

Individuals wishing to testify or requesting
a copy of the proposed regulation should
contact the Income Support Division, P.O.
Box 2348, Pollon Plaza, Santa Fe, NM
87505-2348, or by calling toll free 1-800-
432-6217.

Individuals who do not wish to attend the
hearing may submit written or recorded
comments. Written or recorded comments
must be received by 5:00 PM on the date of
the hearing. Please send comments to:

Pamela S. Hyde, J.D., Secretary
Human Services Department
P.O. Box 2348 Pollon Plaza
Santa Fe, NM 87504-2348

You may send comments electronically to:
Ted.Roth@state.nm.us

NEW MEXICO MEDICAL
BOARD

NEW MEXICO MEDICAL BOARD
Notice

The New Mexico Medical Board
will convene a Public Rule hearing on
Monday, October 31, 2005 at 4:30 p.m. in
the Conference Room, 2055 S. Pacheco,
Building 400, Santa Fe, New Mexico,
before a hearing officer. A decision will be
made on the proposed rules at a Regular
board meeting on Thursday, November 10,
2005.

The purpose of the Rule Hearing
is to consider amending 16.10.13 NMAC
(Use of Devices & Procedures by
Unlicensed Personnel) and to add 16.10.17
NMAC (Management of Medical Records).
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The amendment will provide further clarifi-
cation of the requirements for procedures
performed by medical assistants under the
supervision of a physician and the new rule
will establish requirements for the manage-
ment of medical records.

Copies of the proposed rules will
be available on September 30th on request
from the Board office at the address listed
above, by phone (505) 476-7220, or on the
Internet at www.nmmb(@state.nm.us.

Persons desiring to present their
views on the proposed amendments may
appear in person at said time and place or
may submit written comments no later than
5:00 p.m., October 24, 2005, to the board
office, 2055 S. Pacheco, Building 400,
Santa Fe, NM, 87505.

If you are an individual with a
disability who is in need of a reader, ampli-
fier, qualified sign language interpreter, or
any other form of auxiliary aid or service in
order to attend or participate in the hearing,
please  contact  Lynnelle  Tipton,
Administrative Assistant at 2055 S.
Pacheco, Building 400, Santa Fe, NM at
least one week prior to the meeting. Public
documents, including the agenda and min-
utes, can be provided in various accessible
formats.

at (505)-827-9097.

NEW MEXICO
DEPARTMENT OF PUBLIC
SAFETY

New Mexico Department of Public Safety
Notice of Proposed Rule Making

The Secretary of the New Mexico
Department of Public Safety proposes to
amend 10.8.2 NMAC, Concealed Handgun
Carry Act, NMSA 1978, Section 29-19.
There will be a public hearing regarding the
proposed rule on November 1, 2005, 9:00
a.m. at the Department of Public Safety,
Law Enforcement Academy, Auditorium
located at 4491 Cerrillos Road, Santa Fe,
New Mexico 87504-1628.

Copies of the proposed rules may be
obtained by contacting Sharron Henderson,
Department of Public Safety, Special
Investigations Division, 4491 Cerrillos
Road, Santa Fe, New Mexico 87504-1628,
at (505)-827-9097. Written comments
regarding the proposed rule making should
be submitted to Sharron Henderson at the
address shown above. Written comments
must be submitted no later than 5:00 p.m.
on November 1, 2005. If you are an indi-
vidual with a disability who is in need of a
reader, amplifier, qualified sign language
interpreter, or any other form of auxiliary
aid or service to attend or participate in the
hearing, please contact Sharron Henderson

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

NEW MEXICO TAXATION AND REV-
ENUE DEPARTMENT

NOTICE OF HEARING AND PRO-
POSED RULES

The Department proposes to amend the fol-
lowing regulations:

Gross Receipts and Compensating Tax
Act

3.2.201.11 NMAC Section 7-9-43 NMSA
1978

(Construction contractors)

3.2.206.12 Section 7-9-48 NMSA
1978

(Nonconstruction Services Not Resold By
Construction Contractors)

3.2.207.8 NMAC Section 7-9-49 NMSA
1978

(General Qualifications - Examples)
3.2.210.7 NMAC Section 7-9-52 NMSA
1978

(Hauling and Spreading Defined)
3.2.210.10 NMAC Section 7-9-52 NMSA
1978

(Transportation Services)

3.2.210.19 NMAC Section 7-9-52 NMSA
1978

(Blueprints- Photostats)

3.2.210.22 NMAC Section 7-9-52 NMSA
1978

(Lease of Construction Equipment)
322119 NMAC Section 7-9-53 NMSA
1978

(Amount Attributable to Improvements
and the Cost of Land)

Tax Administration Act
3.1.11.19 NMAC Section
NMSA 1978

(Penalty for Failure to correctly Report
Deduction Amount)

7-1-71.2

The Department also proposes to repeal
3.2.210.11 NMAC (“Force Account
Work”) to Section 7-9-52 NMSA 1978.

The proposals were placed on file in the
Office of the Secretary on September 15,
2005. Pursuant to Section 9-11-6.2 NMSA
1978 of the Taxation and Revenue
Department Act, the final of the proposals,
if filed, will be filed as required by law on
or about November 30, 2005.

A public hearing will be held on the propos-
als on Wednesday, November 9, 2005, at
9:30 a.m. in the Secretary’s Conference

Room No. 3002/3137 of the Taxation and
Revenue Department, Joseph M. Montoya
Building, 1100 St. Francis Drive, Santa Fe,
New Mexico. Auxiliary aids and accessible
copies of the proposals are available upon
request; contact (505) 827-0928. Comments
on the proposals are invited. Comments
may be made in person at the hearing or in
writing. Written comments on the proposals
should be submitted to the Taxation and
Revenue Department, Director of Tax
Policy, Post Office Box 630, Santa Fe, New
Mexico 87504-0630 on or before
November 9, 2005.

3.2.201.11
CONTRACTORS:

A. Any person applying to
execute nontaxable transaction certificates
(nttes) related to construction as defined in
Section 7-9-3 NMSA 1978 must indicate
the applicant’s New Mexico contractor’s
license number or furnish proof that no con-
tractor’s license is required by the construc-
tion industries division. Failure to comply
with Section 3.2.201.11 NMAC will result
in denial of the requested certificates.

B. A person performing
construction services who makes any false
or misleading representations in any materi-
al respect in an application for nttcs may
become subject to the penalties imposed by
Section 7-1-73 NMSA 1978 as well as other
penalties, civil or criminal, prescribed in the
Tax Administration Act. False or misleading
representations include, but are not con-
fined to:

CONSTRUCTION

(1) indicating a contractor’s
license number on the application which is
not issued to the applicant or which cannot
lawfully be used by the applicant;

(2) applying for nttcs which
someone other than the applicant will exe-
cute; or

(3) furnishing false or misleading
documentation that a contractor’s license is
not required of the applicant by the con-
struction industries division.

C. Any person who has
previously applied for and been issued nttcs
related to construction as defined in Section
7-9-3 NMSA 1978, under circumstances
wherein the person would not have been
entitled to obtain such certificates pursuant
to Section 3.2.201.11 NMAC, will be
assessed gross receipts or compensating tax,
as appropriate, based on the representations
actually made in the application for nttcs.

D. Any person engaged in
the business of construction, as defined by
Section 7-9-3.4 NMSA 1978, is presumed
to be engaged solely in the business of con-

struction and not to be engaged in reselling
services other than construction services in

the ordinary course of business. Except as
provided in Subsection E of this section,
this person will not be issued nontaxable
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transaction certificates (NTTCs) other than
those appropriate for the deductions under
Sections 7-9-51 and 7-9-52 NMSA 1978.
E. A person who can
demonstrate to the department’s satisfaction

that the person is engaged in the business of
construction and in the business of selling

property other than construction materials
or performing or selling one or more servic-
es, such as engineering or architectural
design, that are not construction services
may qualify for and be issued NTTCs in
addition to those appropriate for the deduc-
tions under Sections 7-9-51 and 7-9-52
NMSA 1978. The additional types of NTTC
may be executed by the person only when
the person is acquiring tangible personal
property other than construction material or
a service other than a construction service in
a manner meeting the conditions for execu-
tion of the additional type of NTTC. In
determining whether the person engaged in

the construction business is engaged in a
business in addition to the construction

business, the department will consider these
factors:

(1) whether the person possesses,
when possession is required, a current
license to sell or lease the nonconstruction
property or to perform or sell the noncon-
struction service;

(2) whether the person has
entered into a contract requiring the sale or
lease of the nonconstruction property or the
performance or sale of the nonconstruction
service;

(3) whether the person holds him-
self out to be in the business; and

(4) other factors deemed appro-
priate by the secretary.
[7/26/76, 6/18/79, 4/7/82, 5/4/84, 4/2/86,
11/26/90, 9/20/93, 11/15/96, 4/30/99;
3.2.201.11 NMAC - Rn, 3 NMAC 2.43.1.11
& A, 5/31/01; A, XXX]

3.2.206.12 NONCONSTRUC-
TION SERVICES NOT RESOLD BY
CONSTRUCTION CONTRACTORS:
Any person engaged solely in the business
of construction, as defined by Section 7-9-
3.4 NMSA 1978, is not engaged in reselling
services other than construction services in
the ordinary course of business and [eennet]
may not issue a nontaxable transaction cer-
tificate to purchase services for resale in
connection with the construction business
under the provisions of Section 7-9-48
NMSA 1978.

[3/11/88, 11/26/90, 11/15/96; 3.2.206.12
NMAC - Rn, 3 NMAC 2.48.12 & A;
5/31/01; A, XXX]

3.2.207.8 GENERAL QUALI-
FICATIONS - EXAMPLES:

A. To qualify to issue a
nontaxable transaction certificate (nttc)

under the provisions of Section 7-9-49
NMSA 1978, the business issuing the nttc
must derive a substantial portion of its
income from the sale or lease of the same
type of property which is being purchased
under the nttc. The property purchased
under the nttc must subsequently be sold or
leased in the ordinary course of business. If
the seller accepts an nttc in good faith and if
either of these requirements is not met the
value of the tangible property purchased
under such nttc will be subject to the com-
pensating tax.

B. Example 1: X derives a
substantial portion of its receipts from leas-
ing or selling air compressors. When X buys
air compressors from M, the manufacturer,
X gives M an nttc. M’s receipts from the
sales are deductible.

C. Example 2: X, an
office machine company, buys a typewriter
from the manufacturer, M. X has given M
an nttc. X leases the typewriter for six
months after which X uses it in its office. M
may deduct the receipts from the sale of the
typewriter from its gross receipts. X must
pay gross receipts tax on its receipts from
leasing the typewriter. As a result of con-
verting the typewriter to its own use, X
must pay compensating tax on the market
value of the typewriter at the time of its con-
version to use under Section 7-9-7 NMSA
1978.

D. Example 3: A substan-
tial portion of L’s business is from leasing or
selling lawnmowers. L has given an nttc to
D, the dealer from whom L buys its lawn-
mowers. L buys five lawnmowers from D to
lease to its customers. L sells one of the
lawnmowers to Y and leases the others to X.
D may deduct receipts from the sale of all
five of the lawnmowers to L. L must pay the
gross receipts tax on the receipts from leas-
ing to X and the sale to Y.

E. Example 4: C, a flying
service, sells new and used airplanes, rents
airplanes, provides in-state charter service,
and provides flying instruction. C purchases
five airplanes from X, a New Mexico air-
plane manufacturer, for use in its charter
service. “Chartering” is here defined as hir-
ing a plane and a pilot to fly the customer,
not freight. Receipts from in-state charter
flights are not subject to gross receipts tax.
A charter is not a lease. The receipts from
leasing airplanes and flight instructions are
subject to the gross receipts tax. X’s receipts
from the sale of planes to C are subject to
the gross receipts tax. If C bought the planes
under nttc it issued X, C would be liable for
compensating tax on the value of the char-
ter planes. Later, when C sells these planes,
the receipts from the sales of the used
planes also are taxable. Sale of used planes
is in the normal course of C’s business. If C
converts a plane it purchased for leasing to

charter flights, even if the conversion is for
a single flight, compensating tax becomes
due on the market value of the plane at the
time of conversion.

[E Example—S+—B—helds

bulldezersfurnished-with-operatorsto-C-|
[12/5/69, 3/9/72, 11/20/72, 3/20/74,
7/26/76, 6/18/79, 4/7/82, 5/4/84, 4/2/86,
11/26/90, 11/15/96; 3.2.207.8 NMAC - Rn,
3 NMAC 2.49.8 & A, 5/31/01; A, XXX]

3.2.210.7 DEFINITIONS:
HAULING AND SPREADING
DEFINED: For purposes of Subsection C
of Section 3.2.210.10 NMAC, hauling and
spreading means the transporting of materi-
al from a location on or in proximity to a
construction site and applying the material
to the point of usage required as a step in
completing the construction project.
[11/15/96;3.2.210.7 NMAC - Rn, 3 NMAC
2.52.7,5/31/01; A, XXX]

3.2.210.10 TRANSPORTATION
SERVICES
A. HAULING: Receipts

from hauling materials and supplies to and
from a building site for a person engaged in
the construction business are not deductible
from the hauler’s gross receipts pursuant to
Section 7-9-52 NMSA 1978 because haul-
ing materials and supplies to and from a
construction site is not a construction serv-
ice pursuant to Subsection A of Section 7-9-
3.4 NMSA 1978.

B. HAULING PREFAB-
RICATED BUILDINGS: A builder of pre-
fabricated buildings may not issue a type 7
nontaxable transaction certificate to a com-
pany hired to move completed buildings
from the builder’s lot to the permanent site.
Haulers are not engaged in construction as
defined under Section 7-9-3 NMSA 1978. A
deduction may be available under Section
7-9-48 NMSA 1978 if all the criteria of that
section are met.

C. HAULING AND
SPREADING MATERIALS WITHIN
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CONSTRUCTION PROJECT: Receipts
of a person from hauling and spreading dirt,
sand, gravel and rock, treated or untreated,
for the purpose of furnishing materials to a
construction project when such materials
have been obtained from a source which is
on or in the proximity of that construction
project are receipts from performing a con-
struction service. Such receipts may be
deducted from the seller’s gross receipts if
the buyer delivers a nontaxable transaction
certificate to the seller. [12/5/69, 3/9/72,
11/20/72, 3/20/74, 7/26/76, 3/16/79,
6/18/79, 11/8/79, 4/7/82, 5/4/84, 4/2/86,
11/26/90, 11/15/96; 3.2.210.10 NMAC -
Rn, 3 NMAC 2.52.10 & A, 5/31/01; A,
XXX]

3.2.210.19 BLUEPRINTS -
PHOTOSTATS: Receipts from the sale of
blueprints or photostats to a person engaged
in the construction business are subject to
the gross receipts tax. These receipts may
not be deducted pursuant to Section 7-9-52
NMSA 1978 because they are not construc-
tion services [performed—direetly—upon—e
eonstruetion-projeet|.

[3/20/74, 7/26/76, 6/18/79, 4/7/82, 5/4/84,
4/2/86, 11/26/90, 11/15/96; 3.2.210.19
NMAC - Rn, 3 NMAC 2.52.19 & A,
5/31/01; A, XXX]

3.2.210.22 LEASE OF CON-
STRUCTION EQUIPMENT:
A. Receipts from leasing

construction equipment, with or without
operators, to a person engaged in the con-
struction business may not be deducted
from the lessor’s gross receipts pursuant to
Section 7-9-52 NMSA 1978. Leasing of
construction equipment is not a construc-
tion service as defined in [Seetion—79-3
MNMSA4978] Subsection A of Section 7-9-
3.4 NMSA 1978.

B. In contrast, when a per-
son who is regularly engaged in the selling
of construction services, such as a subcon-
tractor, uses the subcontractor’s own con-
struction equipment to perform construction
services for a person engaged in the con-
struction business, the subcontractor may
deduct the receipts for the services and
equipment under Section 7-9-52 NMSA
1978 if:

(1) the subcontractor is an inde-
pendent contractor and not an employee of
the person engaged in the construction busi-
ness; and

(2) the subcontractor exercises
control over the use of the property in per-
forming the services; the controlling factor
is whether the equipment owner has control
over the performance of the construction
service which involves using the equipment
or is simply operating the equipment at the
direction of some other person engaged in
the construction business.

C. Example 1: A is regu-
larly engaged in the lease and rental of con-
struction equipment. A enters into an agree-
ment to lease a crane with an operator to a
contractor engaged in the construction busi-
ness to be used on a construction project.
The contractor will direct all of the activity
of the crane and operator on the construc-
tion site. A’s receipts from the lease of the
crane with an operator are not receipts from
performing construction services. A cannot
deduct such receipts.

D. Example 2: X is a heat-
ing and air conditioning subcontractor on a
construction project. X owns a crane which
X regularly uses to lift equipment onto the
roof of buildings on which X works. X’s
receipts for construction services includes
payment for using the crane. X may deduct
those receipts under Section 7-9-52 NMSA
1978. If, however, X agrees to lease the
crane with an operator to the prime contrac-
tor for work unrelated to the subcontract,
which work is performed at the direction of
the prime contractor, X would not be able to
deduct the receipts for the leasing of the
crane.

[11/8/79, 4/7/82, 5/4/84, 4/2/86, 11/26/90,
11/15/96; 3.2.210.22 NMAC - Rn, 3
NMAC 2.52.22 & A, 5/31/01; A, XXX]

3.2.211.9 AMOUNT ATTRIB-
UTABLE TO IMPROVEMENTS AND
THE COST OF LAND:

A. The proportion of the
receipts from the sale of real property which
is attributable to improvements constructed
on the real property is determined by:

(1) subtracting from the sales
price the cost of the land to the seller; or

(2) if there is substantial evidence
that the value of the land is not the cost of
the land to the seller, by subtracting from
the sales price the value of the land as deter-
mined by an independent appraisal accept-
able to the department, but in no case may
the appraised value of the land exceed the
difference between the sale price of the real
property and the total cost of the improve-
ments constructed on the real property.

B. The cost of the land to
the seller is determined by the original cost
of the land to the seller plus any amounts
attributable to the land being sold, paid by
the seller for offsite improvements such as
paving.

[B- Exemple2] C.
Example 1: X, a construction company,
purchases a lot in 1969 for $1,000. X builds
a house on this lot in 1971. X then sells this
real property to Y for $20,000. On the basis
of an F.H.A. appraisal the value of the land
is $5,000; however, the total cost of the
improvements constructed on the lot is
$18,000. X would be liable for gross
receipts tax on $18,000. The F.H.A. apprais-
al, assuming acceptance by the department,
is substantial evidence of an increase in the
value of the land, but the appraisal value of
the land cannot exceed the difference
between the sale price of the real property
and the total cost of the improvements con-
structed on the real property.

[E- Exemple3] D.
Example 2: X, a construction company,
purchases a lot. In order to prepare the lot as
a building site, X levels and excavates a
portion of the real property. The receipts of
X from the sale of real property which are
attributable to improvements such as level-
ing and excavating the lot in preparation of
a building site may not be deducted from
gross receipts pursuant to Section 7-9-53
NMSA 1978.

(B Exemple4] E.
Example 3: X, a construction company,
purchases a lot, makes certain improve-
ments, and then sells the lot in the ordinary
course of business. The receipts of X from
improvements on real property owned and
sold by it in the ordinary course of business
do not include amounts retained by finan-
cial institutions which loaned the purchase
price directly to the purchaser as prepaid
finance charges or discounts, if these
amounts are not received by the real estate
vendor. It is immaterial whether or not such
amounts are included in the quoted real
estate price. The receipts of X do include all
amounts actually paid over to it which are
attributable to improvements constructed on
real property sold by X in the ordinary
course of business. The receipts of such a
business also include any amounts deducted
by title insurance companies to cover title
insurance, legal fees, escrow fees, real
estate brokerage commissions, real estate
taxes, principal and interest on construction
loans, liens and the like.

[12/5/69, 3/9/72, 11/20/72, 3/20/74,
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7/26/76, 6/18/79, 4/7/82, 5/4/84, 4/2/86,
11/26/90, 11/15/96; 3.2.211.9 NMAC - Rn,
3 NMAC 2.53.9 & A, 5/31/01; A, XXX]

3.1.11.19 PENALTY FOR
FAILURE TO CORRECTLY REPORT
DEDUCTION AMOUNT:

A. A taxpayer who takes
the benefit of the deduction provided by
either Section 7-9-92 or 7-9-93 NMSA 1978
and fails to correctly report an amount
deductible under those sections is subject to
the penalty provided by Section 7-1-71.2.
NMSA 1972.

B. A taxpayer fails to cor-
rectly report the amount of a deduction pro-
vided by Section 7-9-92 or 7-9-93 NMSA
1978 when the taxpayer:

(1) excludes from both reported
gross receipts and reported deductions an
amount deductible under those sections and
not otherwise exempt;

(2) example 1: a “big box” store
has sales of $200,000. $10,000 is from sales
of food in exchange for food stamps and
$20,000 is from other sales of food; the tax-
payer reports gross receipts of $170,000 and
zero deductions and pays the appropriate
tax on the $170,000; although the $10,000
in food stamp sales is exempt under Section
7-9-18.1 NMSA 1978, the other $20,000 in
food sales is not; those sales are deductible
under Section 7-9-92 NMSA 1978 and must
be reported as gross receipts and then
deducted properly; the penalty under
Section 7-1-71.2 NMSA 1978 applies to the
under-reported $20,000;

(3) does not report an amount
deductible under those sections separately
from other deductions in accordance with
instructions of the secretary

(4) example 2: an osteopath has
$25,000 in receipts; the osteopath sold
under contract $5,000 worth of services to a
hospital for re-sale to a patient and has
accepted a type 5 nontaxable transaction
certificate in connection with those servic-
es; the $5,000 is deductible under Section 7-
9-48 NMSA 1978; the remaining $20,000 in
services are also deductible, but under
Section 7-9-93 NMSA 1978; the osteopath
reports, contrary to the instructions of the
secretary, on a single line $25,000 in gross
receipts and $25,000 in deductions; the
penalty under Section 7-1-71.2 NMSA 1978
applies to this $20,000 under-reporting of
the deductions subject to Section 7-9-93
NMSA 1978,

(5) reports an amount as a deduc-
tion under those sections when the amount
should be reported as an exemption or
deduction under another section of the
Gross Receipts and Compensating Tax Act;

(a) example 3: a grocer sells qual-
ifying food items to a food stamp recipient
in exchange for food stamps; the grocer

deducts the value of the food stamps
received under Section 7-9-92 NMSA 1978;
the sale of food items purchased with food
stamps is exempt under Section 7-9-18.1
NMSA 1978; the taxpayer has over-report-
ed deductions under Section 7-9-92 NMSA
1978 and the penalty under Section 7-1-
71.2 NMSA 1978 applies to the amount of
the over-reporting;

(b) example 4: a physician
receives payment from a medicare adminis-
trator for health care services provided to a
medicare enrollee; the physician deducts the
payment from gross receipts under Section
7-9-93 NMSA 1978; medicare payments to
physicians are deductible under Section 7-
9-77.1 NMSA 1978; the physician has over-
reported the deduction under Section 7-9-93
NMSA 1978 and the penalty under Section
7-1-71.2 NMSA 1978 applies to the over-
reporting;

(6) reports as a deduction under
those sections an amount in excess of that
permitted by those sections.

C. The penalty provided
by Section 7-1-71.2 NMSA 1978 is in addi-
tion to other penalties provided by the Tax
Administration Act.

D. Because not claiming a
deduction is not a failure to correctly report
the amount of a deduction, the penalty will
not apply if the taxpayer is entitled to, but
does not claim, a deduction under Section
7-9-92 or 7-9-93 NMSA 1978.

E. If a return subject to the

would result from comparing the food
and/or medical deductions reported pur-
suant to Sections 7-9-92 and/or 7-9-93
NMSA 1978 on the timely filed return to the
food and/or medical deductions reported on
the most recent amended return for that

reporting period.
(1) Example: Grocery store G has

total gross receipts of $100,000. G submits
a timely CRS-1 return showing $100,000 in
gross receipts and $40,000 in deductions on
line one. Line two is left blank.

(2) After the due date of the
return, G amends the return to report
$70.000 in gross receipts and $10,000 in
deductions on line one, and $30.000 in
gross receipts and deductions on line two.
An “F” in column B of line two identifies
line two as food sales deductible under 7-9-
92 NMSA 1978.

(3) G submits a second amended
report in which line two is adjusted to report
$20.000 in deductible food sales. G will be
assessed the local option penalty on the dif-
ference between the food deduction on the
most recent amended return ($20,000) and
the first timely filed return ($0). Since no
food deduction was reported on the first
filed-timely return, the penalty is calculated
on the difference of $20,000 multiplied by
twice the applicable local option gross
receipts tax rate.

H. If a return subject to the
penalty provided by Section 7-1-71.2
NMSA 1978 is amended both before and

penalty provided by Section 7-1-71.2

after the due date of the return, the maxi-

NMSA 1978 is amended one or more times

mum local option penalty for that reporting

on or before the due date of the return, and

period shall be the penalty that would result

the food and/or medical deductions provid-

from a comparing the last timely filed

ed under 7-9-92 and/or 7-9-93 NMSA 1978

amended return for that reporting period

are reported correctly on the last timely
amended return, no local option penalty

postmarked on or before the due date of the
return and the most recent amended return

shall be assessed.
F. Example: Grocery
store B has total gross receipts of $160.000.

for that reporting period.
L Example: C is a med-
ical practitioner. C files a timely CRS-1

B files a timely CRS-1 return reporting reg-

return showing $100,000 in total gross

ular gross receipts of $60,000 and deduc-

receipts and $60.,000 in deductions on line

tions allowed under other sections of the

1. Line 2 is blank. Before the due date of

Gross Receipts and Compensating Tax Act

the return, C files an amended return show-

of $10,000 on line one and gross receipts

ing $100,000 in gross receipts and no

and food deductions pursuant to Section 7-

deductions on line 1. Sixty thousand dollars

9-92 NMSA 1978, of $100,000 using the

in _gross receipts deductible under 7-9-93,

special code “F” on line two. Before the due

identified by an ‘“M” in column B, are

date of the return, B discovers that food

reported on line 2. After the due date of the

stamp sales of $40,000 were included on
line 2 as a food deduction and files an

return, C amends a second time. On the sec-
ond amended return, C reports $70,000 in

amended report changing line two to reflect
the correct gross receipts and food deduc-

gross receipts and $30,000 in deductions on
line 1 and $30,000 in gross receipts

tions of $60,000. B is assessed no penalty.

deductible under 7-9-93 on line 2. C’s

G If a return subject to the

penalty for misreporting will be calculated

penalty provided by Section 7-1-71.2

on the $30,000 difference between the “M”

NMSA 1978 is amended more than once,

deduction reported on the most recent

and all subsequently filed amended returns

amended report received before the due date

for that reporting period are received after

of the return ($60,000) and the “M” deduc-

the due date of the return, the maximum
local option penalty shall be the penalty that

tion reported on the last amended report
received after the due date of the return
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($30,000) multiplied by twice the applica-
ble local option gross receipts tax rate.

J. If an extension pursuant
to Section 7-1-13 NMSA 1978 has been
granted, for purposes of calculating the
local option penalty under Section 7-9-71.1
NMSA 1978, the due date of the return is
the last date of the extension period. No
extension shall prevent the accrual of inter-
est as otherwise provided by law.
[3.1.11.19 NMAC - N, 1/31/05; A, XXX]

3.2.210.11 FRORCEACCOENT
WORK™:

erossreeeipts:] [RESERVED]
[3/9/72, 3/20/74, 7/26/76, 6/18/79, 4/7/82,

5/4/84, 4/2/86, 11/26/90, 11/15/96;
3.2.210.11 NMAC - Rn, 3 NMAC 2.52.11,
5/31/01; Repealed, XXX]

End of Notices and
Proposed Rules Section
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Adopted Rules

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
OIL CONSERVATION DIVISION

Energy, Minerals and Natural Resources
Department, Oil Conservation Division is
repealing 19.15.14 NMAC, Procedure (filed
8-14-2003) and replacing it with 19.15.14
NMAUC, Procedure, effective on 9/30/2005.

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
OIL CONSERVATION DIVISION

TITLE 19 N ATURAL
RESOURCES AND WILDLIFE
CHAPTER 15 OIL AND GAS

PART 14 PROCEDURE

19.15.14.1 ISSUING AGENCY:
Energy, Minerals and Natural Resources
Department, Oil Conservation Division,
1220 S. St. Francis Drive, Santa Fe, New
Mexico 87505, (505) 476-3440.
[19.15.14.1 NMAC - Rp,

NMAC, 09/30/05]

19.15.14.1

19.15.14.2 SCOPE: All rulemak-
ing hearings before the oil conservation
commission or adjudicatory hearings before
the oil conservation commission (commis-
sion) or oil conservation division (division).
[19.15.142 NMAC - Rp, 19.15.14.2
NMAC, 09/30/05]

19.15.14.3 STATUTORY
AUTHORITY: NMSA 1978, Sections 70-
2-1 through 70-2-38 set forth the Oil and
Gas Act, which grants the division jurisdic-
tion and authority over all matters relating
to the conservation of oil and gas, the pre-
vention of waste of oil and gas and of
potash as a result of oil and gas operations,
the protection of correlative rights and the
disposition of wastes resulting from oil and
gas operations, and grants the commission
concurrent jurisdiction and authority with
the division to the extent necessary for the
commission to perform its duties.
[19.15.143 NMAC - Rp, 19.15.14.3
NMAC, 09/30/05]

19.15.14.4
Permanent.
[19.15.14.4 NMAC - Rp,
NMAC, 09/30/05]

DURATION:

19.15.14.4

19.15.14.5 EFFECTIVE DATE:
September 30, 2005, unless a later date is
cited at the end of a section.

[19.15.14.5 NMAC - Rp, 19.15.14.5
NMAC, 09/30/05]
19.15.14.6 OBJECTIVE: This

part’s objective is to set forth general provi-
sions and definitions pertaining to the divi-
sion’s and the commission’s authority pur-
suant to the Oil and Gas Act, NMSA 1978,
Sections 70-2-1 through 70-2-38, by
encouraging participation in the division’s
and commission’s hearings, making possi-
ble effective presentation of the evidence
and the parties’ and the general public’s
points of view, allowing all participants a
reasonable opportunity to submit data,
views and arguments and to assure that divi-
sion and commission hearings are conduct-
ed in a fair and equitable manner.
[19.15.14.6 NMAC - Rp, 19.15.14.6
NMAC, 09/30/05]

19.15.14.7 - 1200 [RESERVED]

19.15.14.1201
TIATION:

A. The commission may
commence a rulemaking proceeding by
issuing an order initiating rulemaking. The
division, any operator or producer or any
other person may initiate a rulemaking pro-
ceeding by filing an application to adopt,
amend or repeal a rule with the commission
clerk. The application shall be in writing
and applicants shall specifically identify the
rule the applicant seeks for the commission
to adopt, amend or repeal. The application
or order initiating rulemaking shall include
the following:

(1) a brief summary of the pro-
posed rule change’s intended effect;

(2) a proposed draft of the new
rule or amendment;

(3) the applicant’s name;

(4) the applicant’s address, or the
address of its attorney, including an e-mail
address and fax number if available;

(5) a proposed legal notice for
publication; and

(6) any other matter a commis-
sion order requires.

B. An applicant shall file
six sets of the application for rulemaking
with the commission clerk. The applicant
shall file the application by delivering the
application to the commission clerk in per-
son, by mail or by facsimile, as long as the
applicant mails or delivers six sets of the
application to the commission clerk on the
next business day.

C. Upon

RULEMAKING INI-

receiving an

application for rule change the commission
clerk shall file the application, and shall
deliver a copy to all commissioners within
10 business days of the application’s
receipt. Unless the commission chairman
or another commissioner indicates, within
10 business days following the commission
clerk’s delivery of the rule change applica-
tion, that a hearing is not necessary or
appropriate, the chairman shall schedule a
hearing on the rule change application. Ifa
commissioner indicates to the chairman, or
if the chairman concludes, that a hearing is
not necessary or appropriate because the
application is repetitive or frivolous or for
any other lawful reason, the commission
shall determine within 60 days of the appli-
cation’s filing whether to hear the applica-
tion, and if the commission decides to hear
the application, the chairman shall schedule
a hearing on the rule change application.

D. 19.15.14.1201 NMAC
shall not apply to special pool rules, which
the commission or the division may adopt,
amend or rescind in adjudicatory proceed-
ings subject to 19.15.14.1207 and 1210
NMAC’s notice provisions.

[19.15.14.1201 NMAC - Rp, 19.15.14.1201
NMAC, 09/30/05]

19.15.14.1202
NOTICE:

A. The division shall pub-
lish notice of any proposed rulemaking set
for the hearing in the name of the “State of
New Mexico”, signed by the division direc-
tor and bearing the commission’s seal. The
notice shall state the hearing’s date, time
and place and the date by which those com-
menting shall submit their written com-
ments to the commission clerk. The notice
shall be published as follows:

(1) one time in a newspaper of
general circulation in the counties that the
proposed rule change affects, or if the pro-
posed rule change will have statewide
effect, in a newspaper of general circulation
in the state, no less than 20 days prior to the
scheduled hearing date;

(2) on the applicable docket for
the commission hearing at which the com-
mission will hear the matter, which the
commission clerk shall send by regular or
electronic mail not less than 20 days prior to
the hearing to all who have requested such
notice;

RULEMAKING

(3) one time in the New Mexico
register, with the publication date not less
than 10 business days prior to the scheduled
hearing date; and

(4) by posting on the division’s
website not less than 20 days prior to the
scheduled hearing date.
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B. In cases of emergency,
the division director may shorten these time
limits by written order.

[19.15.14.1202 NMAC - Rp, 19.15.14.1201
&1205 NMAC, 09/30/05]

19.15.14.1203 COMMENTS ON
RULEMAKING: Any person may submit
written, electronic or facsimile comments
on a proposed rule change, and those com-
ments shall be made part of the hearing
record. Individuals or entities shall provide
written comments on the proposed rule
change to the commission clerk not later
than five business days before the scheduled
hearing date, unless the division director or
the commission extends the time for filing
comments. The division director or the
commission may extend the time for filing
written, electronic or facsimile comments
by making an announcement at the hearing,
or by posting notice on the division’s web-
site. Any person may review written, elec-
tronic or facsimile comments on a proposed
rule change at the division’s Santa Fe office.
The division shall post copies of written,
electronic or facsimile comments that indi-
viduals or entities have filed with the com-
mission clerk on the division’s website as
soon as practicable after they are filed.

[19.15.14.1203 NMAC - N, 09/30/05]

19.15.14.1204 RULEMAKING
HEARING PARTICIPATION:

A. Non-technical testimo-
ny.

(1) Any person may testify or
make an un-sworn statement at the rule-
making hearing. A person does not need to
file prior notification with the commission
clerk to present non-technical testimony at
the hearing,

(2) Any person may also offer
exhibits in connection with his testimony,
so long as the exhibits are relevant to the
proposed rule change and do not unduly
repeat the testimony. A person offering
exhibits shall file any exhibits prior to the
scheduled hearing date or submit them at
the hearing. A person offering exhibits shall
provide six sets of each exhibit for the com-
mission, copies for each of those individu-
als or entities that have filed an intent to
present technical testimony or cross-exam-
ine witnesses at the hearing and five addi-
tional copies for others who may attend the
hearing.

(3) Members of the general public
who wish to present non-technical testimo-
ny should indicate their intent on a sign-in
sheet at the hearing.

B. Technical testimony.

(1) Any person, including the
division, who intends to present technical
testimony or cross-examine witnesses at the
hearing shall, no later than five business
days before the scheduled hearing date, file

six sets of a pre-hearing statement with the
commission clerk. Corporations, partner-
ships, governmental agencies, political sub-
divisions, unincorporated associations and
other collective entities may appear only
through an attorney or through a duly
authorized officer or member.

(2) The pre-hearing statement
shall include the person or entity’s name
and its attorney’s name; the names of all
witnesses the person or entity will call to
testify at the hearing; a concise statement of
each witnesses’ testimony; all technical wit-
nesses’ qualifications including a descrip-
tion of the witnesses’ education and experi-
ence; and the approximate time the person
or entity will need to present its testimony.
The person or entity shall attach to the pre-
hearing statement any exhibits it plans to
offer as evidence at the hearing. A corpora-
tion or other entity not represented by an
attorney shall identify in its pre-hearing
statement the person who will conduct its
presentation and shall attach a sworn and
notarized statement from the corporation’s
or entity’s governing body or chief execu-
tive officer attesting that it authorizes that
person to represent the corporation or enti-
ty.

(3) The commission may exclude
any expert witnesses or technical exhibits
not identified in or attached to the pre-hear-
ing statement unless the testimony or exhib-
it is offered solely for rebuttal or the person
or entity offering the testimony or exhibits
demonstrates good cause for omitting the
witness or exhibit from its pre-hearing state-
ment.

(4) The division shall post copies
of pre-hearing statements filed with the
commission clerk on the division’s website
as soon as practicable after they are filed.
Any person may review pre-hearing state-
ments filed with the commission clerk at the
division’s Santa Fe office.

C. Modifications to pro-
posed rule changes.

(1) Any person, other than the
applicant or a commissioner, recommend-
ing modifications to a proposed rule change
shall, no later than 10 business days prior to
the scheduled hearing date, file a notice of
recommended modifications with the com-
mission clerk.

(2) The notice shall include:

(a) the text of the recommended
modifications to the proposed rule change;

(b) an explanation of the recom-
mended modification’s impact; and

(c) reasons for adopting the mod-
ification.

[19.15.14.1204 NMAC - Rp, 19.15.14.1208
& 1212 NMAC, 09/30/05]

19.15.14.1205
HEARINGS:
A. Conduct of hearings.

RULEMAKING

(1) The rules of civil procedure
and the rules of evidence shall not apply.

(2) The commission shall conduct
the hearing so as to provide a reasonable
opportunity for all persons to be heard with-
out making the hearing unreasonably
lengthy or cumbersome and without unnec-
essary repetition. The hearing shall proceed
as follows:

(a) the hearing shall begin with a
statement from the commission chairman
identifying the hearing’s nature and subject
matter and explaining the procedures to be
followed;

(b) the commission may allow
any person to make a brief opening state-
ment;

(c¢) unless otherwise ordered, the
applicant, or in the case of commission ini-
tiated rulemaking, commission or division
staff, shall present its case first;

(d) the commission chairman
shall establish an order for other partici-
pants’ testimony based upon notices of
intent to present technical testimony, sign-in
sheets, the availability of witnesses who
cannot be present for the entire hearing and
any other appropriate factor;

(e) the commission may allow
any person to make a brief closing state-
ment;

(f) if the hearing continues for
more than one day, the commission shall
provide an opportunity each day for public
comment;

(g) at the close of the hearing, the
commission shall determine whether to
keep the record open for written submittals
including arguments and proposed state-
ments of reasons supporting the proposed
commission decision. In considering
whether the record will remain open, the
commission shall consider the reasons why
the material was not presented during the
hearing, the significance of material to be
submitted and the necessity for a prompt
decision; if the commission keeps the
record open, the commission chairman shall
announce at the hearing’s conclusion the
subjects on which the commission will
allow submittals and the deadline for filing
the submittals; and

(h) if the hearing is not completed
on the day that it commences, the commis-
sion may, by announcement, continue the
hearing as necessary without further notice.

B. Testimony and cross-
examination.

(1) The commission shall take all
testimony under oath or affirmation, which
may be accomplished en masse or individu-
ally. However, any person may make an un-
sworn position statement.

(2) The commission shall admit
any relevant evidence, unless the commis-
sion determines that the evidence is incom-
petent or unduly repetitious.
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(3) Any person who testifies at the
hearing is subject to cross-examination by
any person who has filed a pre-hearing
statement on the subject matter of his direct
testimony. Any person who presents techni-
cal testimony may also be cross-examined
on matters related to his background and
qualifications. The commission may limit
cross-examination to avoid harassment,
intimidation, needless expenditure of time
or undue repetition.

C. Exhibits.

(1) Any person offering an exhib-
it shall provide six sets of the exhibit for the
commission, copies for each of those indi-
viduals or entities that have filed an intent to
present technical testimony or cross-exam-
ine witnesses at the hearing and five addi-
tional copies for others who may attend the
hearing.

(2) All exhibits offered at the
hearing shall be marked with a designation
identifying the person offering the exhibit
and shall be numbered sequentially.

D. Transcript of proceed-
ing.

(1) A verbatim record shall be
made of the hearing.

(2) Any person may obtain a copy
of the hearing transcript. The person
requesting the copy shall pay for the cost of
the copy of the hearing transcript.

E. Deliberation and deci-
sion.

(1) If a quorum of the commission
attended the hearing, and if the hearing
agenda indicates that a decision might be
made at the hearing’s conclusion, the com-
mission may immediately deliberate and
make a decision in open session on the pro-
posed rule change based on a motion that
includes reasons for the decision.

(2) If, during the course of delib-
erations, the commission determines that
additional testimony or documentary evi-
dence is necessary for a proper decision on
the proposed rule change, the commission
may reopen the hearing for additional evi-
dence after notice pursuant to
19.15.14.1202 NMAC.

(3) The commission shall issue a
written order adopting or refusing to adopt
the proposed rule change, or adopting the
proposed rule change in part, and shall
include in the order the reasons for the
action taken.

(4) Upon the commission’s
issuance of the order, the commission clerk
shall post the order on the division’s website
and mail or e-mail a copy of the order to
each person who presented non-technical
testimony at the hearing or who filed a pre-
hearing statement, or the person’s attorney.

F. Filing. The division
shall file with the state records center and
archives and publish any rule the commis-

sion adopts, amends or repeals consistent
with the State Rules Act.

[19.15.14.1205 NMAC - Rp, 19.15.14.1212
NMAC, 09/30/05]

19.15.14.1206 INITIATING AN
ADJUDICATORY HEARING:

A. The division, attorney
general, any operator or producer or any
other person with standing may file an
application with the division for an adjudi-
catory hearing. The division director, upon
receiving a division examiner’s recommen-
dation, may dismiss an application for an
adjudicatory proceeding upon a showing
that the applicant does not have standing.
The person applying for the hearing or an
attorney representing that person shall sign
the application requesting an adjudicatory
hearing. The application shall include:

(1) the applicant’s name;

(2) the applicant’s address, or the
address of the applicant’s attorney, includ-
ing an e-mail address and fax number if
available;

(3) the name or general descrip-
tion of the common source or sources of
supply or the area the order sought affects;

(4) briefly, the general nature of
the order sought;

(5) a proposed legal notice for
publication; and

(6) any other matter these rules or
a division order require.

B. Applicants for adjudi-
catory hearings shall file written applica-
tions with the division clerk at least 30 days
before the application’s scheduled hearing
date.

[19.15.14.1206 NMAC - Rp, 19.15.14.1203
NMAC, 09/30/05]

19.15.14.1207 ADJUDICATORY
HEARING NOTICE:
A. The division shall pub-

lish notice of any adjudicatory hearing in
the name of the “State of New Mexico”,
signed by the division director and bearing
the commission’s seal, stating:

(1) the adjudicatory hearing’s
time and place;

(2) whether the case is set for
hearing before the commission or a division
examiner;

(3) the applicant’s name and
address, or address of the applicant’s attor-
ney, including an e-mail address and fax
number if available;

(4) a case name and number;

(5) a brief description of the hear-
ing’s purpose;

(6) a reasonable identification of
the adjudication’s subject matter that alerts
persons who may be affected if the division
grants the application;

(7) if the application seeks to

adopt, revoke or amend special pool rules;
establish or alter a non-standard unit; permit
an unorthodox location or establish or affect
any well’s or proration unit’s allowable, the
notice shall specify each pool or common
source of supply that the division or com-
mission’s granting the application may
affect; and

(8) if the application seeks com-
pulsory pooling or statutory unitization, the
notice shall contain a legal description of
the spacing unit or geographical area the
applicant seeks to pool or unitize.

B. The division shall pub-
lish notice of each adjudicatory hearing
before the commission or a division exam-
iner at least 20 days before the hearing by:

(1) posting notice on the divi-
sion’s website;

(2) delivering notice by ordinary
first class United States mail or electronic
mail to each person who has requested in
writing to be notified of such hearings; and

(3) if before the commission, pub-
lishing notice in a newspaper of general cir-
culation in the counties the application
affects, or if the application’s effect will be
statewide, in a newspaper of general circu-
lation in the state.

[19.15.14.1207 NMAC - Rp, 19.15.14.1204
& 1205 NMAC, 09/30/05]

19.15.14.1208 PARTIES TO ADJU-
DICATORY PROCEEDINGS:

A. The parties to an adju-
dicatory proceeding shall include:

(1) the applicant;

(2) any person to whom statute,
rule or order requires notice (not including
those persons to whom 19.15.14.1207
NMAC requires distribution of hearing
notices, who are not otherwise entitled to
notice of the particular application), who
has entered an appearance in the case; and

(3) any person who properly
intervenes in the case.

B. A person entitled to
notice may enter an appearance at any time
by filing a written notice of appearance with
the division or the commission clerk, as
applicable, or, subject to the provisions in
Subsection C of 19.15.4.1208 NMAC
below, by oral appearance on the record at
the hearing.

C. A party who has not
entered an appearance at least one business
day prior to the pre-hearing statement filing
date provided in Paragraph (1) of
Subsection B of 19.15.14.1211 NMAC shall
not be allowed to present technical evidence
at the hearing unless the commission chair-
man or the division examiner, for good
cause, otherwise directs.

D. A party shall be entitled
to a continuance of any hearing if it did not
receive notice of the hearing at least three
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business days prior to the date for filing a
timely appearance as these rules provide.
[19.15.14.1208 NMAC - Rp, 19.15.14.1203
NMAC, 09/30/05]

19.15.14.1209 ADJUDICATORY
PROCEEDING INTERVENTION:
A. Any person with stand-

ing with respect to the case’s subject matter
may intervene by filing a written notice of
intervention with the division or commis-
sion clerk, as applicable, at least one busi-
ness day before the date for filing a pre-
hearing statement. Notice of intervention
shall include:

(1) the intervenor’s name;

(2) the intervenor’s address, or
the address of the intervenor’s attorney,
including an e-mail address and fax number
if available;

(3) the nature of intervenor’s
interest in the application; and

(4) the extent to which the inter-
venor opposes issuance of the order appli-
cant seeks.

B. The division examiner
or commission chairman may, at their dis-
cretion, allow late intervenors to participate
if the intervenor files a written notice on or
after the date provided in Subsection A of
19.15.14.1206 NMAC, or by oral appear-
ance on the record at the hearing.

C. The division examiner
or the commission chairman may strike a
notice of intervention on a party’s motion if
the intervenor fails to show that the inter-
venor has standing, unless the intervenor
shows that intervenor’s participation will
contribute substantially to the prevention of
waste, protection of correlative rights or
protection of public health or the environ-
ment.

[19.15.14.1209 NMAC - N, 09/30/05]

19.15.14.1210 NOTICE REQUIRE-
MENTS FOR SPECIFIC ADJUDICA-
TIONS:

A. Applicants for the fol-
lowing adjudicatory hearings before the
division or commission shall give notice, in
addition to that 19.15.14.1207 NMAC
requires, as set forth below:

(1) Compulsory pooling and
statutory unitization.

(a) The applicant shall give notice
to any owner of an interest in the mineral
estate of any portion of the lands the appli-
cant proposes to be pooled or unitized
whose interest is evidenced by a written
conveyance document either of record or
known to the applicant at the time the appli-
cant filed the application and whose interest
has not been voluntarily committed to the
area proposed to be pooled or unitized
(other than a royalty interest subject to a
pooling or unitization clause).

(b) When the applicant has given

notice as required in Subparagraph (a) of
Paragraph (1) of Subjection A of
19.15.14.1207 NMAC, of a compulsory
pooling application, the proposed unit is not
larger in size than provided in 19.15.3.104
NMAC or applicable special pool orders,
and those owners the applicant has located
do not oppose the application, the applicant
may file under the following alternative
procedure. The application shall include
the following:

(i) a statement that the
applicant expects no opposition including
the reasons why;

(ii) a map outlining the
spacing unit to be pooled, showing the own-
ership of each separate tract in the proposed
unit and the proposed well’s location;

(iii) the names and last
known addresses of the interest owners to
be pooled and the nature and percent of
their interests and an attestation that the
applicant has conducted a diligent search of
all public records in the county where the
well is located and of phone directories,
including computer searches;

(iv) the names of the
formations and pools to be pooled;

(v) a statement as to
whether the pooled unit is for gas or oil pro-
duction or both;

(vi) written evidence of
attempts the applicant made to gain volun-
tary agreement including but not limited to
copies of relevant correspondence;

(vii) proposed overhead
charges (combined fixed rates) to be applied
during drilling and production operations
along with the basis for such charges;

(viii) the location and
proposed depth of the well to be drilled on
the pooled units; and

(ix) a copy of the
authorization for expenditure (AFE) the
applicant, if appointed operator, will submit
to the well’s interest owners.

(¢) Applicants shall provide with
all submittals sworn and notarized state-
ments by those persons who prepared sub-
mittals, attesting that the information is cor-
rect and complete to the best of their knowl-
edge and belief.

(d) The division shall set all
unopposed pooling applications for hearing.
If the division finds the application com-
plete, the information submitted with the
application will constitute the record in the
case, and the division shall issue an order
based on the record.

(e) At any interested person’s
request or upon the division’s own initia-
tive, the division shall set any pooling appli-
cation for full hearing with oral testimony
by the applicant.

(2) Unorthodox well locations.

(a) “Affected persons” are the fol-
lowing persons owning interests in the

adjoining spacing units:

(i) the division-desig-
nated operator;

(ii) in the absence of an
operator, any lessee whose interest is evi-
denced by a written conveyance document
either of record or known to the applicant as
of the date he files the application; and

(iii) in the absence of an
operator or lessee, any mineral interest
owner whose interest is evidenced by a
written conveyance document either of
record or known to the applicant as of the
date he filed the application.

(b) In the event the proposed
unorthodox well’s operator is also the oper-
ator of an existing, adjoining spacing unit,
and ownership is not common between the
adjoining spacing unit and the spacing unit
containing the proposed unorthodox well,
then “affected persons” include all working
interest owners in that spacing unit.

(¢) If the proposed location is
unorthodox by being located closer to the
spacing unit’s outer boundary than
19.15.3.104 NMAC or applicable special
pool rules permit, the applicant shall notify
the affected persons in the adjoining spac-
ing units towards which the unorthodox
location encroaches.

(d) If the proposed location is
unorthodox by being located in a different
quarter-quarter section or quarter section
than special pool orders provide, the appli-
cant shall notify all affected persons.

(3) Non-standard proration unit.
The applicant shall notify all owners of
interest in the mineral estate to be excluded
from the proration unit in the quarter-quar-
ter section (for 40-acre pools or forma-
tions), the one-half quarter section (for 80-
acre pools or formations), the quarter sec-
tion (for 160-acre pools for formations), the
half section (for 320-acre pools or forma-
tions) or section (for 640-acre pools or for-
mations) in which the non-standard unit is
located and to such other persons as the
division requires.

(4) Special pool orders regulating
or affecting a specific pool.

(a) Except for non-standard pro-
ration unit applications, if the application
involves changing the amount of acreage to
be dedicated to a well, the applicant shall
notify:

(i) all division-desig-
nated operators in the pool; and

(i) all owners of inter-
ests in the mineral estate in existing spacing
units with producing wells.

(b) If the application involves
other matters, the applicant shall notify:

(i) all division-desig-
nated operators in the pool; and

(i) all division-desig-
nated operators of wells within the same
formation as the pool and within one mile of
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the pool’s outer boundary that have not been
assigned to another pool.

(5) Special orders regarding any
division-designated potash area. The appli-
cant shall notify all potash lessees, oil and
gas operators, oil and gas lessees and
unleased mineral interest owners within the
designated potash area.

(6) Downhole commingling. The
applicant shall notify all owners of interests
in the mineral estate in the spacing unit if
ownership is not common for all commin-
gled zones within the spacing unit.

(7) Surface disposal of produced
water or other fluids. The applicant shall
notify any surface owner within one-half
mile of the site.

(8) Surface commingling. The
applicant shall give notice as 19.15.5.303
NMAC prescribes.

(9) Adjudications not listed
above. The applicant shall give notice as
the division requires.

B. Type and content of
notice. The applicant shall send any notice
19.15.14.1207 NMAC requires by certified
mail, return receipt requested, to the last
known address of the person to whom
notice is to be given at least 20 days prior to
the application’s scheduled hearing date and
shall include a copy of the application; the
hearing’s date, time and place and the
means by which protests may be made.
When an applicant has been unable to locate
all persons entitled to notice after exercising
reasonable diligence, the applicant shall
provide notice by publication, and submit
proof of publication at the hearing. Such
proof shall consist of a copy of a legal
advertisement that was published at least 10
business days before the hearing in a news-
paper of general circulation in the county or
counties in which the property is located, or
if the application’s effect is statewide, in a
newspaper of general circulation in this
state, together with the newspaper’s affi-
davit of publication.

C. At the hearing, the
applicant shall make a record, either by tes-
timony of affidavit, that the applicant or its
authorized representative has signed, that:

(1) the applicant has complied
with notice provisions of 19.15.14.1207
NMAGC;

(2) the applicant has conducted a
good-faith diligent effort to find the correct
addresses of all persons entitled to notice;
and

(3) the applicant has given notice
at that correct address as 19.15.14.1207
NMAC requires. In addition, the record
shall contain the name and address of each
person to whom notice was sent and, where
proof of receipt is available, a copy of the
proof.

D. Evidence of failure to
provide notice as 19.15.14.1207 NMAC

requires may, upon proper showing, be con-
sidered cause for reopening the case.

E. In the case of an admin-
istrative application where the required
notice was sent and a timely filed protest
was made, the division shall notify the
applicant and the protesting party in writing
that the case has been set for hearing and the
hearing’s date, time and place. No further
notice is required.

[19.15.14.1210 NMAC - Rp, 19.15.14.1207
NMAC, 09/30/05]

19.15.14.1211 PLEADINGS,

COPIES, PRE-HEARING STATE-
MENTS, EXHIBITS AND MOTIONS
FOR CONTINUANCE:

A. Pleadings. Applicants

shall file two sets of pleadings and corre-
spondence in cases pending before a divi-
sion examiner with the division clerk and
six sets of pleadings and correspondence in
cases pending before the commission with
the commission clerk. For cases pending
before the commission, the commission
clerk shall disseminate copies of pleadings
and correspondence to the commission
members. The party filing the pleading or
correspondence shall at the same time serve
a copy of the pleading or correspondence
upon each party who has entered an appear-
ance in the case on or prior to the business
day immediately preceding the date when
the party files the pleading or correspon-
dence with the division or the commission
clerk, as applicable. Parties shall accom-
plish service by hand delivery or transmis-
sion by facsimile or electronic mail to any
party who has entered an appearance or, if
the party is represented, the party’s attorney
of record. Service upon a party who has not
filed a pleading containing a facsimile num-
ber or e-mail address may be made by ordi-
nary first class mail. Parties shall be
deemed to have made an appearance when
they have either sent a letter regarding the
case to the division or commission clerk or
made an in person appearance at any hear-
ing before the commission or before a divi-
sion examiner. A written appearance, how-
ever, shall not be complete until the appear-
ing party has provided notice to other par-
ties of record. Any initial pleading or writ-
ten entry of appearance a party other than
the applicant files shall include the party’s
address or the address of the party’s attor-
ney and an e-mail and facsimile number if
available.

B. Pre-hearing statements.

(1) Any party to an adjudicatory
proceeding who intends to present evidence
at the hearing shall file a pre-hearing state-
ment, and serve copies on other parties or,
for parties that are represented, their attor-
neys in the manner Subsection A of
19.15.14.1211 NMAC provides, at least

four business days in advance of a sched-
uled hearing before the division or the com-
mission, but in no event later than 5:00 pm
mountain time, on the Thursday preceding
the scheduled hearing date. The statement
shall include:

(a) the names of the party and the
party’s attorney;

(b) a concise statement of the
case;

(¢) the names of witnesses the
party will call to testify at the hearing, and
in the case of expert witnesses, their fields
of expertise;

(d) the approximate time the
party will need to present its case; and

(e) identification of any procedur-
al matters that are to be resolved prior to the
hearing.

(2) Any party other than the appli-
cant shall include in its pre-hearing state-
ment a statement of the extent to which the
party supports or opposes the issuance of
the order the applicant seeks and the reasons
for such support or opposition. In cases to
be heard by the commission, each party
shall include copies of all exhibits that it
proposes to offer in evidence at the hearing
with the pre-hearing statement. The com-
mission may exclude witnesses the party
did not identify in the pre-hearing state-
ment, or exhibits the party did not file and
serve with the pre-hearing statement, unless
the party offers such evidence solely for
rebuttal or makes a satisfactory showing of
good cause for failure to disclose the wit-
ness or exhibit.

(3) A pre-hearing statement filed
by a corporation or other entity not repre-
sented by an attorney shall identify the per-
son who will conduct the party’s presenta-
tion at the hearing and include a sworn and
notarized statement attesting that the corpo-
ration’s or entity’s governing body or chief
executive officer authorizes the person to
present the corporation or entity in the mat-
ter.

(4) For cases pending before the
commission, the commission clerk shall
disseminate copies of pre-hearing state-
ments and exhibits to the commission mem-
bers.

C. Motions for continu-
ance. Parties shall file and serve motions
for continuance no later than 48 hours prior
to time the hearing is set to begin, unless the
reasons for requesting a continuance arise
after the deadline, in which case the party
shall file the motion as expeditiously as pos-
sible after becoming aware of the need for a
continuance.

[19.15.14.1211 NMAC - Rp, 19.15.14.1208
NMAC, 09/30/05]

19.15.14.1212 CONDUCT OF
ADJUDICATORY HEARINGS:
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A. Testimony. Hearings
before the commission or a division exam-
iner shall be conducted without rigid for-
mality. The division or commission shall
take or have someone take a transcript of
testimony and preserve the transcript as a
part of the division’s permanent records.
Any person testifying shall do so under
oath. The division examiner or commission
shall designate whether or not an interested
party’s un-sworn comments and observa-
tions are relevant and, if relevant, include
the comments and observations in the
record.

B. Pre-filed  testimony.
The division director may order the parties
to file prepared written testimony in
advance of the hearing for cases pending
before the commission. The witness shall
be present at the hearing and shall adopt,
under oath, the prepared written testimony,
subject to cross-examination and motions to
strike unless the witness’ presence at hear-
ing is waived upon notice to other parties
and without their objection. The parties
shall number pages of the prepared written
testimony, which shall contain line numbers
on the left-hand side.

C. Appearances pro se or
through an attorney. Parties may appear and
participate in hearings either pro se (on their
own behalf) or through an attorney.
Corporations, partnerships, governmental
entities, political subdivisions, unincorpo-
rated associations and other collective enti-
ties may appear only through an attorney or
through a duly authorized officer or mem-
ber. Participation in adjudicatory hearings
shall be limited to parties, as defined in
19.15.14.1208 NMAC, except that a repre-
sentative of a federal, state or tribal govern-
mental agency or political subdivision may
make a statement on the agency’s or politi-
cal subdivision’s behalf. The commission
or division examiner shall have the discre-
tion to allow any other person present at the
hearing to make a relevant statement, but
not to present evidence or cross-examine
witnesses. Any person making a statement
at an adjudicatory hearing shall be subject
to cross-examination by the parties or their
attorneys.

[19.15.14.1212 NMAC - Rp, 19.15.14.1210
NMAC, 09/30/05]

19.15.14.1213 CONTINUANCE OF
AN ADJUDICATORY HEARING: Any
adjudicatory hearing before the commission
or a division examiner held after due notice
may be continued by the person presiding at
such hearing to a specified time and place
without the necessity of notice of the same
being served or published.

[19.15.14.1213 NMAC - Rp, 19.15.14.1209
NMAC, 09/30/05]

19.15.14.1214 POWER TO

REQUIRE ATTENDANCE OF WIT-
NESSES AND PRODUCTION OF EVI-
DENCE; PRE-HEARING PROCE-
DURE FOR ADJUDICATORY HEAR-
INGS:

A. Subpoenas. The com-
mission or its members and the division
director or the division director’s authorized
representative have statutory power to sub-
poena witnesses and to require the produc-
tion of books, papers, records, other tangi-
ble things or electronic data in any proceed-
ing before the commission or division. The
division director or the division director’s
authorized representative shall issue a sub-
poena for attendance at a hearing upon a
party’s written request. The division direc-
tor or the division director’s authorized rep-
resentative shall, upon a party’s request,
issue a subpoena for production of books,
papers, records, other tangible things or
electronic data in advance of the hearing.
The division director or the division exam-
iner assigned to hear the case have discre-
tion to consider pre-hearing motions, such
as motions for protection or quashing of
subpoenas, prior to the hearing pursuant to
Subsection C of 19.15.14.1214 NMAC or to
reserve such matters for consideration at a
hearing on the merits. The commission and
division director or the division director’s
authorized representative shall issue sub-
poenas for witness depositions in advance
of the hearing only in extraordinary circum-
stances for good cause shown.

B. Pre-hearing  confer-
ences. The division examiner or the divi-
sion director may hold a pre-hearing confer-
ence prior to the hearing on the merits in
cases pending before the division or the
commission, respectively, either upon a
party’s request or upon the division director
or a division examiner giving notice. The
pre-hearing conference’s purpose shall be to
narrow issues, eliminate or resolve other
preliminary matters and encourage settle-
ment. The division director or examiner
may issue a pre-hearing order following the
pre-hearing conference. The division direc-
tor or division examiner shall either provide
or ensure that written or oral notice of a pre-
hearing conference is given to the applicant
and to all other parties who, at the time such
conference is scheduled, have filed appear-
ances in the case.

C. Hearings on motions.
The division director or any division exam-
iner may rule on motions that are necessary
or appropriate for disposition prior to a
hearing on the merits. If the case is pending
before the commission, the division director
shall rule on any such motion; provided that
the division director may refer any such
motion for hearing by a division examiner
specifically designated for the purpose,
who, if the case is a de novo application,
shall not have participated in the case prior

to the filing of the application for de novo
hearing. Prior to ruling on any motion, the
division director or division examiner shall
give written or oral notice to each party who
has filed an appearance in the case and who
may have an interest in the motion’s dispo-
sition (except a party who has indicated that
it does not oppose the motion), and shall
allow interested parties an opportunity, rea-
sonable under the circumstances, to respond
to the motion. The division director or divi-
sion examiner may conduct a hearing on
any motion, following written or oral notice
to all interested parties, either at a pre-hear-
ing conference or otherwise. If the com-
mission or division receives oral testimony
at any hearing, the commission or division
examiner shall ensure that a record is made
of the testimony as at other hearings.
[19.15.14.1214 NMAC - Rp, 19.15.14.1211
NMAC, 09/30/05]

19.15.14.1215 RULES OF EVI-
DENCE AND EXHIBITS FOR ADJUDI-

CATORY HEARINGS:
A. Presentation of evi-
dence. Subject to other provisions of

19.15.1214 NMAC, the commission or
division examiner shall afford full opportu-
nity to all parties at an adjudicatory hearing
before the commission or division examiner
to present evidence and to cross-examine
witnesses. The rules of evidence applicable
in a trial before a court without a jury shall
not control, but division examiners and the
commission may use such rules as guidance
in conducting adjudicatory hearings. The
commission or division examiner may
admit any relevant evidence, unless it is
immaterial, repetitious or otherwise unreli-
able. The commission or division examiner
may take administrative notice of the
authenticity of documents copied from the
division’s files.

B. Parties introducing
exhibits at hearings before the commission
or a division examiner shall provide a com-
plete set of exhibits for the court reporter,
each commissioner or division examiner
and other parties of record.

C. A party requesting
incorporation of records from a previous
hearing at a commission hearing shall
include copies of the record for all commis-
sioners.

[19.15.14.1215 NMAC - Rp, 19.15.14.1212
NMAC, 09/30/05]

19.15.14.1216 DIVISION EXAMIN-
ER’S QUALIFICATIONS, APPOINT-
MENT AND REFERRAL OF CASES:
The division director shall appoint as divi-
sion examiners division staff who are
licensed attorneys, or who have experience
in hydrogeology, hydrology, geology, petro-
leum engineering, environmental engineer-
ing or a related field and a college degree in
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geology, engineering, hydrology or related
field. Nothing in this section shall prevent
any commission member from serving as a
division examiner. The division director
may refer any matter or proceeding to a
division examiner for hearing in accordance
with these rules.

[19.15.14.1216 NMAC - Rp, 19.15.14.1213
& 1214 NMAC, 09/30/05]

19.15.14.1217 DIVISION EXAMIN-
ER’S POWER AND AUTHORITY: The
division examiner to whom the division
director refers any matter under these rules
shall have full authority to hold hearings on
such matter in accordance with these rules,
subject only to such limitations as the divi-
sion director may order in a particular case.
The division examiner shall have the power
to perform all acts and take all measures
necessary and proper for the efficient and
orderly conduct of such hearing, including
administering oaths to witnesses, receiving
testimony and exhibits offered in evidence
and ruling upon such objections as may be
interposed. The division examiner shall
cause a complete record of the proceedings
to be made and transcribed and shall certify
same to the division director as hereinafter
provided.

[19.15.14.1217 NMAC - Rp, 19.15.14.1215
NMAC, 09/30/05]

19.15.14.1218 ADJUDICATORY
HEARINGS THAT SHALL BE HELD
BEFORE THE COMMISSION:
Notwithstanding any other provisions of
these rules, the hearing on any matter shall
be held before the commission if:

A. it is a hearing pursuant
to NMSA 1978, Section 70-2-13; or
B. the division director

directs the commission to hear the matter.
[19.15.14.1218 NMAC - Rp, 19.15.14.1216
NMAC, 09/30/05]

19.15.14.1219 REPORT AND REC-
OMMENDATIONS FROM DIVISION
EXAMINER’S HEARING: Upon con-
clusion of any hearing before a division
examiner, the division examiner shall
promptly consider the proceedings in such
hearing, and based upon the hearing’s
record prepare a written report with recom-
mendations for the division’s disposition of
the matter or proceeding. The division
examiner shall draft a proposed order and
submit it to the division director with the
certified record of the hearing.
[19.15.14.1219 NMAC - Rp, 19.15.14.1218
NMAC, 09/30/05]

19.15.14.1220 DISPOSITION OF
CASES HEARD BY DIVISION EXAM-
INER: After receipt of the division exam-
iner’s report, the division director shall

enter the division’s order, which the divi-
sion director may have modified from the
division examiner’s proposed order, dispos-
ing of the matter.

[19.15.14.1220 NMAC - Rp, 19.15.14.1219
NMAC, 09/30/05]

19.15.14.1221 HEARING BEFORE
COMMISSION AND STAYS OF DIVI-
SION ORDERS:

A. De novo applications.
When the division enters an order pursuant
to a hearing that a division examiner held, a
party of record whom the order adversely
affects has the right to have the matter heard
de novo before the commission, provided
that within 30 days from the date the divi-
sion issues the order the party files a written
application for de novo hearing with the
commission clerk. If any party files an
application for a de novo hearing, the com-
mission chairman shall set the matter or
proceeding for hearing before the commis-
sion.

B. Stays of division or
commission orders. Any party requesting a
stay of a division or commission order shall
file a motion with the commission clerk and
serve copies of the motion upon all other
parties who appeared in the case, as
Subsection A of 19.15.14.1208 NMAC pro-
vides. The party shall attach a proposed
stay order to the motion. The division
director may grant a stay pursuant to a
motion for stay or upon his own initiative,
after according all parties who have
appeared in the case notice and an opportu-
nity to respond, if the stay is necessary to
prevent waste, protect correlative rights,
protect public health or the environment or
prevent gross negative consequences to any
affected party. Any division director’s order
staying a commission order shall be effec-
tive only until the commission acts on the
motion for stay.

[19.15.14.1221 NMAC - Rp, 19.15.14.1220
NMAC, 09/30/05]

19.15.14.1222 COPIES OF COM-
MISSION AND DIVISION ORDERS:
Within 10 business days after the division
or commission issues an order in an adjudi-
catory case, including any order granting or
refusing rehearing or order following
rehearing, the division or commission clerk
shall mail a copy of such order to each party
or its attorney of record. For purposes of
19.15.14.1222 NMAC only, the parties to a
case are the applicant and each person who
has entered an appearance in the case, in
person or by attorney, either by filing a
protest, pleading or notice of appearance
with the commission clerk or by entering an
appearance on the record at a hearing.
[19.15.14.1222 NMAC - Rp, 19.15.14.1221
NMAC, 09/30/05]

19.15.14.1223 REHEARINGS:
Within 20 days after entry of any commis-
sion order any party of record whom the
order adversely affects may file with the
commission clerk an application for rehear-
ing on any matter the order determined, set-
ting forth the respect in which the party
believes the order is erroneous. The com-
mission shall grant or refuse any such appli-
cation in whole or in part within 10 business
days after the party files it, and the commis-
sion’s failure to act on the application with-
in such period shall be deemed a refusal and
a final disposition of such application. In
the event the commission grants the rehear-
ing, the commission may enter a new order
after rehearing as the circumstances may
require.

[19.15.14.1223 NMAC - Rp, 19.15.14.1222
NMAC, 09/30/05]

19.15.14.1224 EX PARTE COMMU-
NICATIONS:
A. In an adjudicatory pro-

ceeding, except for filed pleadings, at no
time after a party files an application for
hearing shall any party, interested partici-
pant or his representative advocate any
position with respect to the issues the appli-
cation involves to any commissioner or the
division examiner appointed to hear the
case unless all other parties of record to the
proceedings have an opportunity to be pres-
ent.

B. The prohibition in
Subsection A of 19.15.14.1224 NMAC,
above, does not apply to those applications
that the applicant believes are unopposed.
However, in the event that a party files an
objection in a case previously believed to be
unopposed, the prohibition in Subsection A
of 19.15.14.1224 NMAC, above, is imme-
diately applicable.

C. This provision does not
prohibit communications between the divi-
sion’s attorney or other division staff and
the division director that are essential to
management of a case.

[19.15.14.1224 NMAC - Rp, 19.15.14.1223
NMAC, 09/30/05]

19.15.14.1225 EMERGENCY
ORDERS AND RULES:

A. Notwithstanding any
other provision of 19.15.14 NMAC, in the
event the division or commission finds an
emergency exists that requires adoption of a
rule or issuance of an order without a hear-
ing, such emergency rule or order shall have
the same validity as if the division or com-
mission has held a hearing before the divi-
sion or commission after due notice. Such
emergency rule or order shall remain in
force no longer than 15 days from its effec-
tive date.
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B. Notwithstanding any
other provision of 19.15.14 NMAC, if the
division or commission finds an emergency
exists, the division or commission may con-
duct a hearing on any application within
less than 30 days after party files an appli-
cation, and the division director may set the
notice period at his discretion.
[19.15.14.1225 NMAC - Rp, 19.15.14.1202
NMAC, 09/30/05]

19.15.14.1226 COMPUTATION OF
TIME: In computing a period of time this
part prescribes, the day from which the peri-
od of time begins to run shall not be includ-
ed. The last calendar day of the time period
shall be included in the computation unless
it is a Saturday, Sunday or a day on which
state agencies observe a legal holiday. In
such case, the period of time runs to the
close of business on the next regular work-
day. If the period is less than 11 days, a
Saturday, Sunday or legal holiday is exclud-
ed from the computation.

[19.15.14.1226 NMAC - N, 09/30/05]

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
OIL CONSERVATION DIVISION

This is an amendment of 19.15.1 NMAC,
Section 7. The amendment to Section 7
adds definitions for commission clerk and
division clerk. This amendment is to be
effective 09/30/05.
19.15.1.7 DEFINITIONS:

A. Definitions beginning
with the letter “A”.

(1) Abate or abatement shall
mean the investigation, containment,
removal or other mitigation of water pollu-
tion.

(2) Abatement plan shall mean a
description of any operational, monitoring,
contingency and closure requirements and
conditions for the prevention, investigation
and abatement of water pollution.

(3) Adjoining spacing units are
those existing or prospective spacing units
in the same pool(s) that are touching at a
point or line the spacing unit that is the sub-
ject of the application.

(4) Adjusted allowable shall mean
the allowable production a well or proration
unit receives after all adjustments are made.

(5) Allocated pool is one in which
the total oil or natural gas production is
restricted and allocated to various wells
therein in accordance with proration sched-
ules.

(6) Allowable production shall
mean that number of barrels of oil or stan-
dard cubic feet of natural gas authorized by
the division to be produced from an allocat-
ed pool.

(7) Aquifer shall mean a geologi-
cal formation, group of formations, or a part
of a formation that is capable of yielding a
significant amount of water to a well or
spring.

B. Definitions beginning
with the letter “B”.

(1) Back allowable shall mean the
authorization for production of any shortage
or underproduction resulting from pipeline
proration.

(2) Background shall mean, for
purposes of ground-water abatement plans
only, the amount of ground-water contami-
nants naturally occurring from undisturbed
geologic sources or water contaminants
occurring from a source other than the
responsible person’s facility. This defini-
tion shall not prevent the director from
requiring abatement of commingled plumes
of pollution, shall not prevent responsible
persons from seeking contribution or other
legal or equitable relief from other persons,
and shall not preclude the director from
exercising enforcement authority under any
applicable statute, regulation or common
law.

(3) Barrel shall mean 42 United
States gallons measured at 60 degrees
fahrenheit and atmospheric pressure at the
sea level.

(4) Barrel of oil shall mean 42
United States gallons of oil, after deduc-
tions for the full amount of basic sediment,
water and other impurities present, ascer-
tained by centrifugal or other recognized
and customary test.

(5) Below-grade tank shall mean
a vessel, excluding sumps and pressurized
pipeline drip traps, where any portion of the
sidewalls of the tank is below the surface of
the ground and not visible.

(6) Berm shall mean an embank-
ment or ridge constructed for the purpose of
preventing the movement of liquids, sludge,
solids, or other materials.

(7) Bottom hole or subsurface
pressure shall mean the gauge pressure in
pounds per square inch under conditions
existing at or near the producing horizon.

(8) Bradenhead gas well shall
mean any well producing gas through well-
head connections from a gas reservoir
which has been successfully cased off from
an underlying oil or gas reservoir.

C. Definitions beginning
with the letter “C”.

(1) Carbon dioxide gas shall
mean noncombustible gas composed
chiefly of carbon dioxide occurring natural-
ly in underground rocks.

(2) Casinghead gas shall mean

any gas or vapor or both gas and vapor
indigenous to and produced from a pool
classified as an oil pool by the division. This
also includes gas-cap gas produced from
such an oil pool.

(3) Commission shall mean the
oil conservation commission.

(4) Commission clerk means the
oil conservation division employee the divi-
sion director designates to provide staft sup-
port to the commission, and accept filings in

rulemaking or adjudicatory cases before the
commission.

[H](8) Common purchaser for
natural gas shall mean any person now or
hereafter engaged in purchasing from one or
more producers gas produced from gas
wells within each common source of supply
from which it purchases.

[€9](6) Common purchaser for
oil shall mean every person now engaged or
hereafter engaging in the business of pur-
chasing oil to be transported through
pipelines.

[€63](7) Common source of sup-
ply. See pool.

[AI@B) Condensate shall mean
the liquid recovered at the surface that
results from condensation due to reduced
pressure or temperature of petroleum
hydrocarbons existing in a gaseous phase in
the reservoir.

[68](9) Contiguous shall mean
acreage joined by more than one common
point, that is, the common boundary must
be at least one side of a governmental quar-
ter-quarter section.

[€9](10) Conventional comple-
tion shall mean a well completion in which
the production string of casing has an out-
side diameter in excess of 2.875 inches.

[@8)](A1) Correlative rights shall
mean the opportunity afforded, as far as it is
practicable to do so, to the owner of each
property in a pool to produce without waste
his just and equitable share of the oil or gas,
or both, in the pool, being an amount, so far
as can be practically determined, and so far
as can be practicably obtained without
waste, substantially in the proportion that
the quantity of recoverable oil or gas, or
both, under such property bears to the total
recoverable oil or gas, or both, in the pool,
and for such purpose to use his just and
equitable share of the reservoir energy.

[@B](12) Cubic feet of gas or
standard cubic foot of gas, for the purpose
of these rules, shall mean that volume of gas
contained in one cubic foot of space and
computed at a base pressure of 10 ounces
per square inch above the average baromet-
ric pressure of 14.4 pounds per square inch
(15.025 psia), at a standard base tempera-
ture of 60 degrees fahrenheit.

D. Definitions beginning
with the letter “D”.

(1) Deep pool shall mean a com-
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mon source of supply which is situated
5000 feet or more below the surface.

(2) Depth bracket allowable shall
mean the basic oil allowable assigned to a
pool and based on its depth, unit size, or
special pool rules, which, when multiplied
by the market demand percentage factor in
effect, will determine the top unit allowable
for the pool.

(3) Director shall mean the direc-
tor of the oil conservation division of the
New Mexico energy, minerals and natural
resources department.

(4) Division shall mean the oil
conservation division of the New Mexico
energy, minerals and natural resources
department.

(5) Division clerk means the oil
conservation division employee the division
director designates to accept filings in adju-
dicatory cases before the division.

E. Definitions beginning
with the letter “E”.

(1) Exempted aquifer shall mean
an aquifer that does not currently serve as a
source of drinking water, and which cannot
now and will not in the foreseeable future
serve as a source of drinking water because:
is hydrocarbon producing;

(a) it is hydrocarbon producing;

(b) it is situated at a depth or loca-
tion which makes the recovery of water for
drinking water purposes economically or
technologically impractical; or,

(¢) it is so contaminated that it
would be economically or technologically
impractical to render that water fit for
human consumption.

(2) Existing spacing unit is a
spacing unit containing a producing well.

F. Definitions beginning
with the letter “F”.

(1) Facility shall mean any struc-
ture, installation, operation, storage tank,
transmission line, access road, motor vehi-
cle, rolling stock, or activity of any kind,
whether stationary or mobile.

(2) Field means the general area
which is underlaid or appears to be under-
laid by at least one pool; and field also
includes the underground reservoir or reser-
voirs containing such crude petroleum oil or
natural gas, or both. The words field and
pool mean the same thing when only one
underground reservoir is involved; howev-
er, field unlike pool may relate to two or
more pools.

(3) Fresh water (to be protected)
includes the water in lakes and playas, the
surface waters of all streams regardless of
the quality of the water within any given
reach, and all underground waters contain-
ing 10,000 milligrams per liter (mg/1) or
less of total dissolved solids (TDS) except
for which, after notice and hearing, it is
found there is no present or reasonably fore-

seeable beneficial use which would be
impaired by contamination of such waters.
The water in lakes and playas shall be pro-
tected from contamination even though it
may contain more than 10,000 mg/1 of TDS
unless it can be shown that hydrologically
connected fresh ground water will not be
adversely affected.

G Definitions beginning
with the letter “G”.

(1) Gas lift shall mean any
method of lifting liquid to the surface by
injecting gas into a well from which oil pro-
duction is obtained.

(2) Gas-oil ratio shall mean the
ratio of the casinghead gas produced in
standard cubic feet to the number of barrels
of oil concurrently produced during any
stated period.

(3) Gas-oil ratio adjustment shall
mean the reduction in allowable of a high
gas oil ratio unit to conform with the pro-
duction permitted by the limiting gas-oil
ratio for the particular pool during a partic-
ular proration period.

(4) Gas transportation facility
shall mean a pipeline in operation serving
gas wells for the transportation of natural
gas, or some other device or equipment in
like operation whereby natural gas pro-
duced from gas wells connected therewith
can be transported or used for consumption.

(5) Gas well shall mean a well
producing gas or natural gas from a gas
pool, or a well with a gas-oil ratio in excess
of 100,000 cubic feet of gas per barrel of oil
producing from an oil pool.

(6) Ground water shall mean
interstitial water which occurs in saturated
earth material and which is capable of enter-
ing a well in sufficient amounts to be uti-
lized as a water supply.

(7) Groundwater sensitive area
shall mean an area specifically so designat-
ed by the division after evaluation of tech-
nical evidence where groundwater exists
that would likely exceed water quality con-
trol commission standards if contaminants
were introduced into the environment.

H. Definitions beginning
with the letter “H”.

(1) Hazard to public health exists
when water which is used or is reasonably
expected to be used in the future as a human
drinking water supply exceeds at the time
and place of such use, one or more of the
numerical standards of Subsection A of
20.6.2.3103 NMAC, or the naturally occur-
ring concentrations, whichever is higher, or
if any toxic pollutant as defined at
Subsection VV 0f 20.6.2.7 NMAC affecting
human health is present in the water. In
determining whether a release would cause
a hazard to public health to exist, the direc-
tor shall investigate and consider the purifi-
cation and dilution reasonably expected to

occur from the time and place of release to
the time and place of withdrawal for use as
human drinking water.

(2) High gas-oil ratio proration
unit shall mean a unit with at least one pro-
ducing oil well with a gas-oil ratio in excess
of the limiting gas-oil ratio for the pool in
which the unit is located.

L Definitions beginning
with the letter “I”.

(1) Illegal gas shall mean natural
gas produced from a gas well in excess of
the allowable determined by the division.

(2) Illegal oil shall mean crude
petroleum oil produced in excess of the
allowable as fixed by the division.

(3) Illegal product shall mean any
product of illegal gas or illegal oil.

(4) Inactive well shall be a well
which is not being utilized for beneficial
purposes such as production, injection or
monitoring and which is not being drilled,
completed, repaired or worked over.

(5) Injection or input well shall
mean any well used for the injection of air,
gas, water, or other fluids into any under-
ground stratum.

J. Reserved.
K. Reserved.
L. Definitions beginning

with the letter “L”.

(1) Limiting gas-oil ratio shall
mean the gas-oil ratio assigned by the divi-
sion to a particular oil pool to limit the vol-
umes of casinghead gas which may be pro-
duced from the various oil producing units
within that particular pool.

(2) Load oil is any oil or liquid
hydrocarbon which has been used in reme-
dial operation in any oil or gas well.

(3) Log or well log shall mean a
systematic detailed and correct record of
formations encountered in the drilling of a
well.

M. Definitions beginning
with the letter “M”.

(1) Marginal unit shall mean a
proration unit which is incapable of produc-
ing top unit allowable for the pool in which
it is located.

(2) Market demand percentage
factor shall mean that percentage factor of
100 percent or less as determined by the
division at an oil allowable hearing, which,
when multiplied by the depth bracket allow-
able applicable to each pool, will determine
the top unit allowable for that pool.

(3) Mineral estate is the most
complete ownership of oil and gas recog-
nized in law and includes all the mineral
interests and all the royalty interests.

(4) Mineral interest owners are
owners of an interest in the executive rights,
which are the rights to explore and develop,
including oil and gas lessees (i.e., “working
interest owners”) and mineral interest own-
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ers who have not signed an oil and gas
lease.

(5) Minimum allowable shall
mean the minimum amount of production
from an oil or gas well which may be advis-
able from time to time to the end that pro-
duction will repay reasonable lifting cost
and thus prevent premature abandonment
and resulting waste.

(6) Multiple completion (combi-
nation) shall mean a multiple completion in
which two or more common sources of sup-
ply are produced through a combination of
two or more conventional diameter casing
strings cemented in a common well-bore, or
a combination of small diameter and con-
ventional diameter casing strings cemented
in a common well-bore, the conventional
diameter strings of which might or might
not be a multiple completion (convention-
al).

(7) Multiple completion (conven-
tional) shall mean a completion in which
two or more common sources of supply are
produced through one or more strings of
tubing installed within a single casing
string, with the production from each com-
mon source of supply completely segregat-
ed by means of packers.

(8) Multiple completion (tubing-
less) shall mean completion in which two or
more common sources of supply are pro-
duced through an equal number of casing
strings cemented in a common well-bore,
each such string of casing having an outside
diameter of 2.875 inches or less, with the
production from each common source of
supply completely segregated by use of
cement.

N. Definitions beginning
with the letter “N”.

(1) Natural gas or gas shall mean
any combustible vapor composed chiefly of
hydrocarbons occurring naturally in a pool
classified by the division as a gas pool.

(2) Non-aqueous phase liquid
shall mean an interstitial body of liquid oil,
petroleum product, petrochemical, or organ-
ic solvent, including an emulsion containing
such material.

(3) Non-marginal unit shall mean
a proration unit which is capable of produc-
ing top unit allowable for the pool in which
it is located, and to which has been assigned
a top unit allowable.

0. Definitions beginning
with the letter “O”.

(1) Official gas-oil ratio test shall
mean the periodic gas-oil ratio test made by
order of the division by such method and
means and in such manner as prescribed by
the division.

(2) Oil, crude oil, or crude petro-
leum oil shall mean any petroleum hydro-
carbon produced from a well in the liquid
phase and which existed in a liquid phase in
the reservoir.

(3) Oil field wastes shall mean
those wastes produced in conjunction with
the exploration, production, refining, pro-
cessing and transportation of crude oil
and/or natural gas and commonly collected
at field storage, processing, disposal, or
service facilities, and waste collected at gas
processing plants, refineries and other pro-
cessing or transportation facilities.

(4) Oil well shall mean any well
capable of producing oil and which is not a
gas well as defined herein.

(5) Operator shall mean any per-
son who, duly authorized, is in charge of the
development of a lease or the operation of a
producing property, or who is in charge of
the operation or management of a facility.

(6) Overage or overproduction
shall mean the amount of oil or the amount
of natural gas produced during a proration
period in excess of the amount authorized
on the proration schedule.

(7) Owner means the person who
has the right to drill into and to produce
from any pool, and to appropriate the pro-
duction either for himself or for himself and
another.

P. Definitions beginning
with the letter “P”’.

(1) Penalized unit shall mean a
proration unit to which, because of an
excessive gas-oil ratio, an allowable has
been assigned which is less than top unit
allowable for the pool in which it is located
and also less than the ability of the well(s)
on the unit to produce.

(2) Person shall mean an individ-
ual or any other entity including partner-
ships, corporation, associations, responsible
business or association agents or officers,
the state or a political subdivision of the
state or any agency, department or instru-
mentality of the United States and any of its
officers, agents or employees.

(3) Pit shall mean any surface or
sub-surface impoundment, man-made or
natural depression, or diked area on the sur-
face. Excluded from this definition are
berms constructed around tanks or other
facilities solely for the purpose of safety and
secondary containment.

(4) Playa lake shall mean a level
or nearly level area that occupies the lowest
part of a completely closed basin and that is
covered with water at irregular intervals,
forming a temporary lake.

(5) Pool means any underground
reservoir containing a common accumula-
tion of crude petroleum oil or natural gas or
both. Each zone of a general structure,
which zone is completely separated from
any other zone in the structure, is covered
by the word “pool” as used herein. “Pool” is
synonymous with “common source of sup-
ply” and with “common reservoir.”

(6) Potential shall mean the prop-
erly determined capacity of a well to pro-

duce oil, or gas, or both, under conditions
prescribed by the division.

(7) Pressure maintenance shall
mean the injection of gas or other fluid into
a reservoir, either to maintain the existing
pressure in such reservoir or to retard the
natural decline in the reservoir pressure.

(8) Produced water shall mean
those waters produced in conjunction with
the production of crude oil and/or natural
gas and commonly collected at field stor-
age, processing, or disposal facilities
including but not limited to: lease tanks,
commingled tank batteries, burn pits,
LACT units, and community or lease salt
water disposal systems and which may be
collected at gas processing plants, pipeline
drips and other processing or transportation
facilities.

(9) Producer shall mean the
owner of a well or wells capable of produc-
ing oil or natural gas or both in paying
quantities.

(10) Product means any commod-
ity or thing made or manufactured from
crude petroleum oil or natural gas, and all
derivatives of crude petroleum oil or natural
gas, including refined crude oil, crude tops,
topped crude, processed crude petroleum,
residue from crude petroleum, cracking
stock, uncracked fuel oil, treated crude oil,
fuel oil, residuum, gas oil, naphtha, distil-
late, gasoline, kerosene, benzene, wash oil,
lubricating oil, and blends or mixtures of
crude petroleum oil or natural gas or any
derivative thereof.

(11) Proration day shall consist of
24 consecutive hours which shall begin at 7
a.m. and end at 7 a.m. on the following day.
The language in this paragraph is different
than that which was filed 02-28-97 (effec-
tive

(12) Proration month shall mean
the calendar month which shall begin at 7
a.m. on the first day of such month and end
at 7 a.m. on the first day of the next suc-
ceeding month.

(13) Proration period shall mean
for oil the proration month and for gas the
twelve-month period which shall begin at 7
a.m. on January 1 of each year and end at 7
a.m. on January 1 of the succeeding year or
other period designated by general or spe-
cial order of the division.

(14) Proration schedule shall
mean the order of the division authorizing
the production, purchase, and transportation
of oil, casinghead gas, and natural gas from
the various units of oil or of natural gas in
allocated pools.

(15) Proration unit is the area in a
pool that can be effectively and efficiently
drained by one well as determined by the
division or commission (See NMSA 1978
Section 70-2-17.B) as well as the area
assigned to an individual well for the pur-
poses of allocating allowable production
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pursuant to a prorationing order for the
pool. A proration unit will be the same size
and shape as a spacing unit. All proration
units are spacing units but not all spacing
units are proration units.

(16) Prospective spacing unit is a
hypothetical spacing unit that does not yet
have a producing well.

Q. Reserved.

R. Definitions beginning
with the letter “R”.

(1) Recomplete shall mean the
subsequent completion of a well in a differ-
ent pool from the pool in which it was orig-
inally completed.

(2) Regulated naturally occurring
radioactive material (regulated NORM)
shall mean naturally occurring radioactive
material NORM) contained in any oil-field
soils, equipment, sludges or any other mate-
rials related to oil-field operations or
processes exceeding the radiation levels
specified in 20.3.14.1403 NMAC.

(3) Release shall mean all breaks,
leaks, spills, releases, fires or blowouts
involving crude oil, produced water, con-
densate, drilling fluids, completion fluids or
other chemical or contaminant or mixture
thereof, including oil field wastes and natu-
ral gases to the environment.

(4) Remediation plan shall mean
a written description of a program to
address unauthorized releases. The plan
may include appropriate information,
including assessment data, health risk
demonstrations, and corrective action(s).
The plan may also include an alternative
proposing no action beyond the submittal of
a spill report.

(5) Responsible person shall
mean the owner or operator who must com-
plete division approved corrective action
for pollution from releases.

(6) Royalty interest owners are
owners of an interest in the non-executive
rights including lessors, royalty interest
owners and overriding royalty interest own-
ers. Royalty interests are non-cost bearing.

S. Definitions beginning
with the letter “S”.

(1) Secondary recovery shall
mean a method of recovering quantities of
oil or gas from a reservoir which quantities
would not be recoverable by ordinary pri-
mary depletion methods.

(2) Shallow pool shall mean a
pool which has a depth range from 0 to
5000 feet.

(3) Shortage or underproduction
shall mean the amount of oil or the amount
of natural gas during a proration period by
which a given proration unit failed to pro-
duce an amount equal to that authorized in
the proration schedule.

(4) Shut-in shall be the status of a
production well or an injection well which

is temporarily closed down, whether by
closing a valve or disconnection or other
physical means.

(5) Shut-in pressure shall mean
the gauge pressure noted at the wellhead
when the well is completely shut in, not to
be confused with bottom hole pressure.

(6) Significant modification of an
abatement plan shall mean a change in the
abatement technology used excluding
design and operational parameters, or relo-
cation of 25% or more of the compliance
sampling stations, for any single medium,
as designated pursuant to Subsection E,
Paragraph  (4), Subparagraph  (b),
Subsubparagraph (iv) of Section 19.15.5.19
NMAC.

(7) Spacing unit is the area allo-
cated to a well under a well spacing order or
rule. Under the Oil & Gas Act, NMSA
1978, Section 70-2-12.B(10), the commis-
sion has the power to fix spacing units with-
out first creating proration units. See Rutter
& Wilbanks Corp. v. Oil Conservation
Comm’n, 87 NM 286 (1975). This is the
area designated on division form C-102.

(8) Subsurface water shall mean
ground water and water in the vadose zone
that may become ground water or surface
water in the reasonably foreseeable future
or may be utilized by vegetation.

T. Definitions beginning
with the letter “T”.

(1) Tank bottoms shall mean that
accumulation of hydrocarbon material and
other substances which settles naturally
below crude oil in tanks and receptacles that
are used in handling and storing of crude
oil, and which accumulation contains in
excess of two (2%) percent of basic sedi-
ment and water; provided, however, that
with respect to lease production and for
lease storage tanks, a tank bottom shall be
limited to that volume of the tank in which
it is contained that lies below the bottom of
the pipeline outlet thereto.

(2) Temporary abandonment shall
be the status of a well which is inactive and
has been approved for temporary abandon-
ment in accordance with the provisions of
these rules.

(3) Top unit allowable for gas
shall mean the maximum number of cubic
feet of natural gas, for the proration period,
allocated to a gas producing unit in an allo-
cated gas pool.

(4) Top unit allowable for oil shall
mean the maximum number of barrels for
oil daily for each calendar month allocated
on a proration unit basis in a pool to non-
marginal units. The top unit allowable for a
pool shall be determined by multiplying the
applicable depth bracket allowable by the
market demand percentage factor in effect.

(5) Treating plant shall mean any
plant constructed for the purpose of wholly

or partially or being used wholly or partial-
ly for reclaiming, treating, processing, or in
any manner making tank bottoms or any
other waste oil marketable.

(6) Tubingless completion shall
mean a well completion in which the pro-
duction string of casing has an outside
diameter of 2.875 inches or less.

U. Definitions beginning
with the letter “U”.

(1) Underground source of drink-
ing water shall mean an aquifer which sup-
plies water for human consumption or
which contains ground water having a total
dissolved solids concentration of 10,000
mg/1 or less and which is not an exempted
aquifer.

(2) Unit of proration for gas shall
consist of such multiples of 40 acres as may
be prescribed by special pool rules issued
by the division.

(3) Unit of proration for oil shall
consist of one 40-acre tract or such multi-
ples of 40-acre tracts as may be prescribed
by special pool rules issued by the division.

(4) Unorthodox well location
shall mean a location which does not con-
form to the spacing requirements estab-
lished by the rules and regulations of the
division.

V. Definitions beginning
with the letter “V”. Vadose zone shall mean
unsaturated earth material below the land
surface and above ground water, or in
between bodies of ground water.

W. Definitions beginning
with the letter “W”.

(1) Waste, in addition to its ordi-
nary meaning, shall include:

(a) underground waste as those
words are generally understood in the oil
and gas business, and in any event to
embrace the inefficient, excessive, or
improper use or dissipation of the reservoir
energy, including gas energy and water
drive, of any pool, and the locating, spacing,
drilling, equipping, operating, or producing,
of any well or wells in a manner to reduce
or tend to reduce the total quantity of crude
petroleum oil or natural gas ultimately
recovered from any pool, and the use of
inefficient underground storage of natural
gas;

(b) surface waste as those words
are generally understood in the oil and gas
business, and in any event to embrace the
unnecessary or excessive surface loss or
destruction without beneficial use, however
caused, of natural gas of any type or in any
form, or crude petroleum oil, or any product
thereof, but including the loss or destruc-
tion, without beneficial use, resulting from
evaporation, seepage, leakage, or fire, espe-
cially such loss or destruction incident to or
resulting from the manner of spacing,
equipping, operating or producing a well or



1002

New Mexico Register / Volume XVI, Number 18 / September 30, 2005

wells, or incident to or resulting from the
use of inefficient storage or from the pro-
duction of crude petroleum oil or natural
gas, in excess of the reasonable market
demand;

(c) the production of crude petro-
leum oil in this state in excess of the rea-
sonable market demand for such crude
petroleum oil; such excess production caus-
es or results in waste which is prohibited by
the Oil and Gas Act; the words “reasonable
market demand” as used herein with respect
to crude petroleum oil, shall be construed to
mean the demand for such crude petroleum
oil, for reasonable current requirements for
current consumption and use within or out-
side of the state, together with the demand
of such amounts as are reasonably neces-
sary for building up or maintaining reason-
able storage reserves of crude petroleum oil
or the products thereof, or both such crude
petroleum oil and products;

(d) the non-ratable purchase or
taking of crude petroleum oil in this state;
such non-ratable taking and purchasing
causes or results in waste, as defined in
Subparagraphs (a), (b), and (c) of this defi-
nition and causes waste by violating Section
70-2-16 of the Oil and Gas Act;

(e) the production in this state of
natural gas from any gas well or wells, or
from any gas pool, in excess of the reason-
able market demand from such source for
natural gas of the type produced or in excess
of the capacity of gas transportation facili-
ties for such type of natural gas; the words
“reasonable market demand,” as used here-
in with respect to natural gas, shall be con-
strued to mean the demand for natural gas
for reasonable current requirements, for
current consumption and for use within or
outside the state, together with the demand
for such amounts as are necessary for build-
ing up or maintaining reasonable storage
reserves of natural gas or products thereof,
or both such natural gas and products.

(2) Water shall mean all water
including water situated wholly or partly
within or bordering upon the state, whether
surface or subsurface, public or private,
except private waters that do not combine
with other surface or subsurface water.

(3) Water contaminant shall mean
any substance that could alter if released or
spilled the physical, chemical, biological or
radiological qualities of water. “Water con-
taminant” does not mean source, special
nuclear or by-product material as defined by
the Atomic Energy Act of 1954.

(4) Watercourse shall mean any
lake bed, or gully, draw, stream bed, wash,
arroyo, or natural or human-made channel
through which water flows or has flowed.

(5) Water pollution shall mean
introducing or permitting the introduction
into water, either directly or indirectly, of
one or more water contaminants in such

quantity and of such duration as may with
reasonable probability injure human health,
animal or plant life or property, or to unrea-
sonably interfere with the public welfare or
the use of property.

(6) Well blowout shall mean a
loss of control over and subsequent eruption
of any drilling or workover well or the rup-
ture of the casing, casinghead, or wellhead
or any oil or gas well or injection or dispos-
al well, whether active or inactive, accom-
panied by the sudden emission of fluids,
gaseous or liquids, from the well.

(7) Wellhead protection area shall
mean the area within 200 horizontal feet of
any private, domestic fresh water well or
spring used by less than five households for
domestic or stock watering purposes or
within1000 horizontal feet of any other
fresh water well or spring. Wellhead pro-
tection areas shall not include areas around
water wells drilled after an existing oil or
natural gas waste storage, treatment, or dis-
posal site was established.

(8) Wetlands shall mean those
areas that are inundated or saturated by sur-
face or groundwater at a frequency and
duration sufficient to support, and under
normal circumstances do support, a preva-
lence of vegetation typically adapted for life
in saturated soil conditions in New Mexico.
Constructed wetlands used for wastewater
treatment purposes are not included in this
definition.

(9) Working interest owners are
the owners of the operating interest under
an oil and gas lease who have the exclusive
right to exploit the oil & gas minerals.
Working interests are cost bearing.
[1-5-50...2-1-96; A, 7-15-96; Rn, 19
NMAC 15.A.7.1 through 7.84, 3-15-97; A,
7-15-99; 19.15.1.7 NMAC - Rn, 19 NMAC
15.A.7, 5-15-001; A, 3/31/04; A, 9/15/04;
A, 09/30/05]

NEW MEXICO
ENVIRONMENTAL
IMPROVEMENT BOARD

This is an amendment to 20.2.99 NMAC,
Sections 2, 7, 109, 112-118, 120-123, 125,
128-129, 135-140, and 143-154, effective
10/15/05.

20.2.99.2 SCOPE. Agencies
affected by this part are: federal transporta-
tion agencies (the federal highway adminis-
tration (FHWA) and the federal transit
administration (FTA) of the United States
department of transportation (US DOT)),
and state and local agencies responsible for
transportation planning and air quality man-
agement that are within the geographic
jurisdiction of the environmental improve-

ment board (see also 20.2.99.6 NMAC).

A. The provisions of this
part shall apply in all non-attainment and
maintenance areas for transportation-related
criteria pollutants for which the area is des-
ignated non-attainment or has a mainte-
nance plan.

B. The provisions of this
part apply with respect to emissions of the
following criteria pollutants: ozone, carbon
monoxide, nitrogen dioxide, and particles
with an aerodynamic diameter less than or
equal to a nominal 10 micrometers (PM10)
and particles with an aerodynamic diameter
less than or equal to a nominal 2.5 microm-
eters (PM2.5).

C. The provisions of this
part apply with respect to emissions of the
following precursor pollutants in nonattain-
ment or maintenance areas:

(1) volatile organic compounds
and nitrogen oxides in ozone areas;

(2) nitrogen oxides in nitrogen
dioxide areas; and

(3) volatile organic compounds
and/or, nitrogen oxides, [end—PMIO] in
PMI10 areas if:

(a) the EPA region 6 administra-
tor or the department has made a finding
(including a finding as part of a SIP or a
submitted implementation plan revision)
that transportation-related emissions of one
or both of these precursor emissions within
the nonattainment area are a significant con-
tributor to the PM10 nonattainment prob-
lem and has so notified the MPO (or the
[ANMSHFB] NMDOT in the absence of an
MPO) and US DOT; or

(b) the applicable SIP (or imple-
mentation plan submission) establishes [&]
an approved (or adequate) budget for such
emissions as part of the reasonable further
progress, attainment or maintenance strate-

gy-

D. The provisions of this

part _apply to PM2.5 nonattainment and
maintenance areas with respect to PM2.5
from re-entrained road dust if the EPA

regional administrator or the department
has made finding that re-entrained road dust

emissions within the area are a significant
contributor to the PM2.5 nonattainment
problem and has so notified the MPO (or
the NMDOT in the absence of an MPO) and
US DOT, or if the applicable SIP (or imple-
mentation plan submission) includes re-
entrained road dust in the approved (or ade-
quate ) budget as part of the reasonable fur-
ther progress, attainment or maintenance
strategy. Re-entrained road dust emissions
are produced by travel and paved and
unpaved roads (including emissions from
anti-skid and deicing material(s)).

[P]E. The provisions of this
part apply to maintenance areas for 20 years
from the date US EPA approves the depart-
ment’s request under Section 107(d) of the
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CAA for redesignation to attainment, unless
the applicable implementation plan speci-
fies that the provisions of this part shall
apply for more than 20 years.

[12/14/94; 11/23/98; 20.2.99.2 NMAC - Rn,
20 NMAC 2.99.101 10/31/02; A, 10/15/05]

20.2.99.7 DEFINITIONS.
Terms used but not defined in this part shall
have the meaning given them by the CAA
titles 23 and 49 U.S.C., US EPA regulations,
US DOT regulations, and 20.2.2 NMAC
(Definitions), in that order of priority.

A. “1-hour ozone
NAAQS” means the 1-hour ozone national
ambient air quality standard codified at 40
CFR 50.9.

B. “8-hour ozone
NAAQS” means the 8-hour ozone national
ambient air quality standard codified at 40
CFR 50.10.

[A]C. “Applicable imple-
mentation plan” is defined in Section
302(q) of the CAA and means the portion
(or portions) of the implementation plan, or
most recent revision thereof, which has
been approved under Section 110 (of the
CAA), promulgated under Section 110(c),
or promulgated or approved pursuant to reg-
ulations promulgated under Section 301(d)
and which implements the relevant require-
ments of the CAA.

[B]D. “CAA” means the
Clean Air Act, as amended, 42 U.S.C. 7401,
et seq.

[€]E. “Cause or contribute
to a new violation” for a project means:

(1) to cause or contribute to a new
violation of a standard in the area substan-
tially affected by the project or over a
region which would otherwise not be in vio-
lation of the standard during the future peri-
od in question, if the project were not
implemented, or

(2) to contribute to a new viola-
tion in a manner that would increase the fre-
quency or severity of a new violation of a
standard in such area.

[BJE. “CFR”
code of federal regulations.

[E]G. “Clean data” means
air quality monitoring data determined by
US EPA to meet the e national ambient air
quality standard.

[E]H. “Conformity analy-
ses” means regional or localized “hot-spot”
computer modeling assessment or any other
analyses which serve as the basis for the
conformity determination.

[&]L. “Conformity determi-
nation” means the demonstration of con-
sistency with motor vehicle emissions
budgets for each pollutant and precursor
identified in the applicable SIP. The con-
formity determination is the affirmative
written documentation declaring conformi-

means the

”

ty with the applicable SIP which is submit-
ted to FHWA and FTA for approval with
EPA consultation. An affirmative conform-
ity determination means conformity to the
plans purpose of eliminating or reducing the
severity and number of violations of the
NAAQS and achieving expeditious attain-
ment of such standards; and that such activ-
ities will not:

(1) cause or contribute to any new
violations of any standard in any area;

(2) increase the frequency or
severity of any existing violation of any
standard in any area; or

(3) delay timely attainment of any
standard or any required interim emission
reductions or other milestones in any area.

[H]d. “Consultation” means
that one party confers with another identi-
fied party, provides or makes available all
relevant information to that party, and, prior
to taking any action, considers the views of
that party and (except with respect to those
actions for which only notification is
required) responds to written comments in a
timely, substantive written manner prior to
any final decision on such action. Such
views and written response shall be made
part of the record of any decision or action.
Specific procedures and processes are

described in  20.2.99.116  through
20.2.99.124 NMAC.
FK. “Control strategy

implementation plan revision” is the [pes
tion-ofthe-SHR] implementation plan which
contains specific strategies for controlling
the emissions of and reducing ambient lev-
els of pollutants in order to satisfy CAA
requirements for demonstrations of reason-
able further progress and attainment
(including implementation plan revisions
submitted to satisfy CAA Sections 172(c),
182(b)(1), 182(c)(2)(A), 182(c)(2)(B),
187(a)(7), 189(a)(1)(B), [erd] 189(b)(1)(A)
and 189(d); and Sections 192(a) and 192(b),
for nitrogen dioxide; and any other applica-
ble CAA provisions requiring a demonstra-
tion of reasonable further progress or attain-
ment).

L. “Department” means
the New Mexico environment department.
[3]M.  “Design concept”

means the type of facility identified by the
project, e.g., freeway, expressway, arterial
highway, grade separated highway, reserved
right-of-way rail transit, mixed traffic rail
transit, exclusive busway, etc.

[IN.  “Design scope” means
the design aspects of a facility which will
affect the proposed facility’s impact on
regional emissions, usually as they relate to
vehicle or person carrying capacity and con-
trol, e.g., number of lanes or tracks to be
constructed or added, length of project, sig-
nalization, access control including approx-
imate number and location of interchanges,

preferential treatment for high-occupancy
vehicles, etc.

0. “Donut__areas” are
geographic areas outside a metropolitan
planning area boundary, but inside the
boundary of a nonattainment or mainte-

nance area that contains any part of a met-
ropolitan area(s). These areas are not iso-

lated rural nonattainment and maintenance
areas.

[E]P. “FHWA” means the
federal highway administration of US DOT.

MQ “FHWA/FTA
project”, for the purpose of this part, is any
highway or transit project which is pro-
posed to receive funding assistance and
approval through the federal-aid highway
program or the federal mass transit pro-
gram, or requires federal highway adminis-
tration (FHWA) or federal transit adminis-
tration (FTA) approval for some aspect of
the project, such as connection to an inter-
state highway or deviation from applicable
design standards on the interstate system.

[N]JR.  “Forecast period”
with respect to a transportation plan is the
period covered by the transportation plan
pursuant to 23 CFR part 450.

[S]S. “FTA” means the fed-
eral transit administration of US DOT.

[R]T. “Highway project” is
an undertaking to implement or modify a
highway facility or highway-related pro-
gram. Such an undertaking consists of all
required phases necessary for implementa-
tion. For analytical purposes, it shall be
defined sufficiently to:

(1) connect logical termini and be
of sufficient length to address environmen-
tal matters on a broad scope;

(2) have independent utility or
significance, i.e., be usable and be a reason-
able expenditure even if no additional trans-
portation improvements in the area are
made; and

(3) not restrict consideration of
alternatives for other reasonably foresee-
able transportation improvements.

[QIU. “Horizon year” is a
year for which the transportation plan
describes the envisioned transportation sys-
tem in accordance with 20.2.99.125
NMAC.

[R]Y. “Hot-spot analysis” is
an estimation of likely future localized CO
and PM10 pollutant concentrations and a
comparison of those concentrations to the
national ambient air quality standards. Hot-
spot analysis assesses impacts on a scale
smaller than the entire nonattainment or
maintenance area, including, for example,
congested roadway intersections and high-
ways or transit terminals, and uses an air
quality dispersion model to determine the
effects of emissions on air quality.

[S]IW.  “Increase the frequen-
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cy or severity” means to cause a location or
region to exceed a standard more often or to
cause a violation at a greater concentration
than previously existed and/or would other-
wise exist during the future period in ques-
tion, if the project were not implemented.
X. “Isolated rural nonat-

tainment and maintenance areas” are
areas that do not contain or are not part of

any metropolitan planning area as designat-

ed under the transportation planning regula-
tions. Isolated rural areas do not have fed-

erally required metropolitan transportation
plans or TIPs and do not have projects that
are part of the emissions in such areas are
instead included in statewide transportation
improvement programs. These are not
donut areas.

[F]Y. “Lapse” means that the
conformity determination for a transporta-
tion plan or TIP has expired, and thus there
is no currently conforming transportation
plan and TIP.

Z. “Limited maintenance

plan” is a maintenance plan that EPA has
determined meets EPA’s limited mainte-

nance plan policy criteria for a given
NAAQS and pollutant. To qualify for a lim-
ited maintenance plan, for example, an area

must have a design value that is significant-
ly below a given NAAQS, and it must be

reasonable to expect that a NAAQS viola-

progress towards attainment.
[¥]AE. “Motor vehicle emis-

sions budget” is that portion of the total
allowable emissions defined in the submit-
ted or approved control strategy implemen-
tation plan revision or maintenance plan for
a certain date for the purpose of meeting
reasonable further progress milestones or
demonstrating attainment or maintenance of
the NAAQS, for any criteria pollutant or its
precursors, allocated by the SIP to highway
and transit vehicle use and emissions.

[Z]AF. “National ambient air
quality standards (NAAQS)” are those
standards established pursuant to Section
109 of the CAA.

[AA]JAG. “NEPA” means the
National Environmental Policy Act of 1969,
as amended, 42 U.S.C. 4321, et seq.

[AB]AH. “NEPA process com-
pletion”, for the purposes of this part, with
respect to FHWA or FTA, means the point at
which there is a specific action to make a
determination that a project is categorically
excluded, to make a finding of no signifi-
cant impact, or to issue a record of decision
on a final environmental impact statement
under NEPA.

[AC]AL “ [ NMSHTFD |
NMDOT” means the New Mexico [State
Hishweay-and-Franspertation| department of

tion will not result from any level of future
motor vehicle emissions growth.

[B]AA. “Maintenance area”
means any geographic region of the United
States previously designated nonattainment
pursuant to the CAA Amendments of 1990
and subsequently redesignated to attain-
ment subject to the requirement to develop
a maintenance plan under Section 175A of
the CAA, as amended.

[¥]AB. “Maintenance plan”
means an implementation plan under
Section 175A of the CAA, as amended.

[W]AC. “Metropolitan plan-
ning organization (MPQO)” is that organi-
zation designated as being responsible,
together with the state, for conducting the
continuing, cooperative, and comprehen-
sive planning process under 23 U.S.C. 134
and 49 U.S.C. 5303. It is the forum for
cooperative transportation decision-mak-
ing. In the absence of an MPO, the
[MNMSHFDB] NMDOT shall be responsible
for the transportation planning processes
assigned to MPOs under this part

[%]AD. “Milestone” has the
meaning given in CAA Sections 182(g)(1)
and 189(c) [efthe—CAA] for serious and
above ozone nonattainment areas and PM10
nonattainment areas, respectively. For all
other nonattainment areas, [4A] a milestone
consists of an emissions level and the date
on which [#4s+equired-te-be] that level is to
be achieved as required by the applicable
CAA provision for reasonable further

transportation or its successor agency or
authority, as represented by the department
secretary or his or her designee.

[AB]AJ.
“Nonattainment area” means any geo-
graphic region of the United States which
has been designated as nonattainment under
Section 107 of the CAA for any pollutant
for which a national ambient air quality
standard exists.

[AEJAK. “Project” means a
highway project or transit project.

[AE]AL. “Protective finding”
means a determination by US EPA that a
submitted control strategy implementation
plan revision contains adopted control
measures or written commitments to adopt
enforceable control measures that fully sat-
isfy the emissions reductions requirements
relevant to the statutory provision for which
the implementation plan revision was sub-
mitted, such as reasonable further progress
or attainment.

[AG]AM. “Recipient
of funds designated under title 23 U.S.C.
or the federal transit laws” means any
agency at any level of state, county, city, or
regional government that routinely receives
title 23 U.S.C. or federal transit law funds to
construct FHWA/FTA projects, operate
FHWA/FTA projects or equipment, pur-
chase equipment, or undertake other servic-
es or operations via contracts or agree-
ments. This definition does not include pri-
vate landowners or developers, or contrac-
tors or entities that are only paid for servic-

es or products created by their own employ-
ees.

[AH]AN. “Regionally signifi-
cant project” means a transportation proj-
ect (other than an exempt project) that is on
a facility which serves regional transporta-
tion needs (such as access to and from the
area outside of the region, major activity
centers in the region, major planned devel-
opments such as new retail malls, sports
complexes, etc., or transportation terminals,
as well as most terminals themselves) and
would normally be included in the modeling
of a metropolitan area’s transportation net-
work, including at a minimum:

(1) all principal arterial highways;
and

(2) all fixed guideway transit
facilities that offer an alternative to regional
highway travel.

[AF]AO. “Safety margin”
means the amount by which the total pro-
jected emissions from all sources of a given
pollutant are less than the total emissions
that would satisty the applicable require-
ment for reasonable further progress, attain-
ment, or maintenance.

[AF]AP. “Standard” means a
national ambient air quality standard.

[AK]AQ. “State implementation
plan (SIP)” means an applicable imple-
mentation plan and the applicable portion
(or portions) of the New Mexico state
implementation plan, or most recent revi-
sion thereof, which has been approved
under Section 110, or promulgated under
Section 110(c), or promulgated or approved
pursuant to regulations promulgated under
Section 301(d) of the CAA and which
implements the relevant requirements of the
CAA (see the definition for “applicable
implementation plan”).

[AEJAR. “Title 23 U.S.C.”
means title 23 of the United States Code.

[AM]AS. “Transit” is mass
transportation by bus, rail, or other con-
veyance which provides general or special
service to the public on a regular and con-
tinuing basis. It does not include school
buses or charter or sightseeing services.

[AN]AT. “Transit project” is an
undertaking to implement or modify a tran-
sit facility or transit-related program; pur-
chase transit vehicles or equipment; or pro-
vide financial assistance for transit opera-
tions. It does not include actions that are
solely within the jurisdiction of local transit
agencies, such as changes in routes, sched-
ules, or fares. It may consist of several
phases. For analytical purposes, it shall be
defined inclusively enough to:

(1) connect logical termini and be
of sufficient length to address environmen-
tal matters on a broad scope;

(2) have independent utility or
independent significance, i.e., be a reason-
able expenditure even if no additional trans-
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portation improvements in the area are
made; and

(3) not restrict consideration of
alternatives for other reasonably foresee-
able transportation improvements.

[AG]AU. “Transportation con-
trol measure (TCM)” is any measure that
is specifically identified and committed to
in the SIP that is either one of the types list-
ed in Section 108 of the CAA, or any other
measure for the purpose of reducing emis-
sions or concentrations of air pollutants
from transportation sources by reducing
vehicle use or changing traffic flow or con-
gestion conditions. Notwithstanding the
above, vehicle technology-based, fuel-
based, and maintenance-based measures
which control the emissions from vehicles
under fixed traffic conditions are not TCMs
for the purposes of this part.

[ARJAV. “Transportation
improvement program (TIP)” means a
staged, multi-year, intermodal program of
transportation projects covering a metropol-
itan planning area which is consistent with
the metropolitan transportation plan, and
developed pursuant to 23 CFR part 450.

[AQJAW.“Transportation
plan” means the official intermodal metro-
politan transportation plan that is developed
through the metropolitan planning process
for the metropolitan planning area, devel-
oped pursuant to 23 CFR part 450.

[AR]AX. “Transportation proj-
ect” is a highway project or a transit project.

AY. “US _EPA”
means the United States environmental pro-

tection agency

[AS]AZ. “US DOT”
means the United States department of
transportation.

[AF]BA. “Written commit-
ment” for the purposes of this part means a
written commitment that includes a descrip-
tion of the action to be taken; a schedule for
the completion of the action; a demonstra-
tion that funding necessary to implement
the action has been authorized by the appro-
priating or authorizing body; and an
acknowledgment that the commitment is an
enforceable obligation under the applicable
implementation plan.
[12/14/94; 11/23/98;20.2.99.7 NMAC - Rn,
20 NMAC 2.99.107 10/31/02; A, 10/15/05]

20.2.99.109 APPLICABILITY

A. Action applicability.

(1) Except as provided for in
Subsection C of 20.2.99.109 NMAC or
Subsection A of 20.2.99.149 NMAC con-
formity determinations are required for:

(a) the adoption, acceptance,
approval or support of transportation plans
and transportation plan amendments devel-
oped pursuant to 23 CFR part 450 or 49
CFR part 613 by an MPO (or [the

NMSHFPD] NMDOT in the absence of an
MPO) or US DOT;

(b) the adoption, acceptance,
approval or support of TIPs and TIP amend-
ments developed pursuant to 23 CFR part
450 or 49 CFR part 613 by an MPO (or [the
NMSHFP] NMDOT in the absence of an
MPO) or US DOT; and

(¢) the approval, funding, or
implementation of FHWA/FTA projects.

(2) Conformity determinations
are not required under this part for individ-
ual projects which are not FHWA/FTA proj-
ects. However, 20.2.99.140 NMAC applies
to such projects if they are regionally sig-
nificant.

B. Geographic and pollu-
tant applicability are set out in 20.2.99.2
NMAC (Scope).

C. Limitations.

[ . . .
el ch-Pro; 3 .
I ationt f , 2

the-mestreeent-three—yearpertod:] In order

to receive any FHWA/FTA_approval or
funding actions, including NEPA approvals,
for a project phase subject to this subpart, a

part shall not apply with respect to that stan-
dard for 10 months following the effective
data of final designation to nonattainment

for each standard for such pollutant.
[12/14/94; 11/23/98; 20.2.99.109 NMAC -

Rn, 20 NMAC 2.99.109 10/31/02; A,
10/15/05]

20.2.99.112 FREQUENCY OF
CONFORMITY DETERMINATIONS -
TRANSPORTATION PLANS.

A. Each new transporta-
tion plan shall be found to conform before
the transportation plan is approved by the
MPO (or [the-NMSHFPB] NMDOT in the
absence of an MPO) and accepted by the
US DOT.

B. All transportation plan
revisions shall be found to conform before
the transportation plan revisions are
approved by the MPO (or [theDNMSHFD]
NMDOT in the absence of an MPO) or
accepted by the US DOT, unless the revi-
sion merely adds or deletes exempt projects
listed in 20.2.99.149 NMAC and has been
made in accordance with the notification
provisions of 20.2.99.122 NMAC. The
conformity determination shall be based on
the transportation plan and the revision
taken as a whole.

C. The MPO and US DOT
shall determine the conformity of the trans-
portation plan (including a new regional
emission analysis) no less frequently than
every three (3) years. If more than three (3)
years elapse after US DOT’s conformity
determination without the MPO and US
DOT determining conformity of the trans-
portation plan, the existing conformity
determination will lapse.

[12/14/94; 11/23/98; 20.2.99.112 NMAC -
Rn, 20 NMAC 2.99.112 10/31/02; A,
10/15/05]

20.2.99.113 FREQUENCY OF
CONFORMITY DETERMINATIONS -
TRANSPORTATION IMPROVEMENT
PROGRAMS.

A. A new TIP must be
found to conform before the TIP is
approved by the MPO (or [theNMSHFD]
NMDOT in the absence of an MPO) or

currently conforming transportation plan
and TIP must be in place at the time of proj-

ect approval as described in Subsection A of
20.2.99.133 NMAC, except as provided by
Subsection B 0 20.2.99.133 NMAC.

D. Grace period for new

accepted by the US DOT.

B. A TIP amendment
requires a new conformity determination
for the entire TIP before the amendment is
approved by the MPO (or [theNMSHFD]

nonattainment areas. For areas or portions
of areas which have been continuously des-

ignated attainment or not designated for any
standard for ozone, CO, PM10, PM2.5 or
NO2 since 1990 and are subsequently
redesignated to nonattainment or designated

nonattainment for any standard for any of
these pollutants, the provisions of this sub-

NMDOT in the absence of an MPO) or
accepted by the US DOT, unless the amend-
ment merely adds or deletes exempt proj-
ects listed in 20.2.99.149 NMAC and has
been made in accordance with the notifica-
tion provisions of 20.2.99.122 NMAC.

C. The MPO and US DOT
shall determine the conformity of the TIP
(including a new regional emissions analy-
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sis) no less frequently than every three years
or else the existing conformity determina-
tion will lapse.

[B- Adfter—an—MPO—(or—the

netionfor-the—HR-wil-lapse:|

[12/14/94; 11/23/98; 20.2.99.113 NMAC -
Rn, 20 NMAC 2.99.113 10/31/02; A,
10/15/05]

20.2.99.114 FREQUENCY OF
CONFORMITY DETERMINATIONS -
PROJECTS. FHWA/FTA projects must be
found to conform before they are adopted,
accepted, approved, or funded. Conformity
must be redetermined for any FHWA/FTA
project [three—years—have—elapsed-sinee—the
. l .
ect-NERA: O
s . o cienif .
of—the—risht-of-way,—er—approvel—oi—the
Lanss enti .

eeenrred:] if one of the following occurs:

(A) a significant change in
the project’s design concept and scope;

(B) three (3) years elapse
since the most recent major step to advance
the project including;

(1) NEPA process completion;

(2) start of final design;

(3) acquisition of a significant
portion of the right-of-way; and

(4) construction (including feder-
al approval of plans, specifications and esti-

mates); or
(o)) initiation of a supple-

[B]JA.  the date of the depart-
ment’s initial submission to US EPA of each
control strategy implementation plan or
maintenance plan establishing a motor vehi-
cle emissions budget;

[€]B. the effective date of US
EPA approval of a control strategy imple-
mentation plan revision or maintenance
plan which establishes or revises a motor
vehicle emissions budget if that budget has
not yet been used in a conformity determi-
nation prior to approval; and

[B- HS-ERA-eppreval-of-en
defetesor-ehengesFcMorand]

[E]C. the effective date of US

EPA promulgation of an implementation
plan which establishes or revises a motor
vehicle emissions budget|er—adds—deletes;
or-ehenges—cMs|.

[12/14/94; 11/23/98; 20.2.99.115 NMAC -
Rn, 20 NMAC 2.99.115 10/31/02; A,
10/15/05]

20.2.99.116 CONSULTATION.

A. 20.2.99.116 NMAC
through 20.2.99.124 NMAC provide proce-
dures for the interagency (federal, state, and
local) consultation process, resolution of
conflicts, and public consultation. Public
consultation procedures will be developed
in accordance with the requirements for
public involvement in 23 CFR part 450.
The affected agencies listed in Subsection C
of 20.2.99.116 NMAC shall undertake a
consultation process with each other prior to
the development of: 1) conformity determi-
nations, 2) major activities listed in
20.2.9.117 NMAC below; 3) specific major
activities listed in 20.2.99.120 NMAC
below; and 4) specific routine activities list-
ed in 20.2.99.121 NMAC below. This con-
sultation process shall follow the consulta-
tion procedures described in 20.2.99.119
NMAC below.

B. Prior to EPA’s approval
of this part, any MPO (or [the-NMSHIDB]

mental environmental document for air
quality purposes.

[12/14/94; 11/23/98; 20.2.99.114 NMAC -
Rn, 20 NMAC 2.99.114; A, 10/15/05]

20.2.99.115 FREQUENCY OF
CONFORMITY DETERMINATIONS -
TRIGGERS FOR TRANSPORTATION
PLAN AND TIP CONFORMITY
DETERMINATIONS|:]. Conformity of
existing transportation plans and TIPs shall
be redetermined within eighteen (18)
months of the following, or the existing
conformity determination will lapse, and no
new project-level conformity determina-
tions may be made until conformity of the
transportation plan and TIP has been deter-
mined by the MPO and US DOT:
[A= Nevember24:1993:]

NMDOT in the absence of an MPO) and
[the—NMSHFB] NMDOT, before making
any conformity determinations, shall pro-
vide reasonable opportunity for consulta-
tion with the department, the local trans-
portation agency in the county where the
nonattainment or maintenance area is locat-
ed, the local air quality agency in the coun-
ty in which the nonattainment or mainte-
nance area is located, New Mexico FHWA
division offices, FTA region 6 offices, and
EPA region 6, including consultation on the
issues described in 20.2.99.117 NMAC.
This opportunity for consultation shall be
provided prior to the determination of con-
formity.

C. Affected agencies|:].

(1) Agencies which are affected
by this part and which are required to par-
ticipate in the consultation process are:

(a) the designated MPO for the
nonattainment or maintenance area;

(b) the department;

(¢) [FheNMSHFB] NMDOT;

(d) the local transportation
agency for the county or city in which the
nonattainment or maintenance area is locat-
ed;

(e) the local transit agency for the
city or county in which the nonattainment or
maintenance area is located;

(f) EPA Region 6;

(g) New Mexico FHWA division
offices;

(h) FTA region 6;

(i) local air quality agencies; and

(j) any other organization or
resource agency within the state responsible
under state law for developing, submitting
or implementing transportation-related pro-
visions of an implementation plan.

(2) Agencies which may be
affected by this part and which are entitled
to participate in the interagency consulta-
tion process include:

(a) [FhreNMSHFDP] NMDOT
district office for the county in which the
nonattainment or maintenance area is locat-
ed; and

(b) the city or county government
in the city or county where the nonattain-
ment or maintenance area is located.

D. Policy level points of
contact and policy level meetings.

(1) The policy level points of
contact for participating organizations are
as follows:

(a) MPO:
designee;

(b) department:
designee;

(c) [NMSHIFB] NMDOT: secre-
tary or designee;

(d) [NMSHFB] NMDOT district
office: district engineer;

(e) local government:
administrative officer or designee;

(f) EPA region 6: regional admin-
istrator or designee;

(g FHWA NM division office:
division administrator or designee;

(h) FTA region 6:
administrator or designee;

(i) other organizations: as direct-
ed in writing.

(2) Policy level meetings shall
be those meetings to which the following
individuals have been given ample notice
thereof:

executive director or

secretary or

chief

regional

(a) policy level points of contact
for all agencies which are required to par-
ticipate in the conformity process; and

(b) the policy level points of con-
tact for all agencies and organizations
which are entitled to participate and have
submitted a written request to participate in
the conformity process.
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[12/14/94; 11/23/98 ; 20.2.99.116 NMAC -
Rn, 20 NMAC 2.99.116 10/31/02; A,
10/15/05]

20.2.99.117 AGENCY ROLES IN
CONSULTATION. Specific roles of the
agencies participating in the interagency
consultation process are listed below.
Specific responsibilities of the agencies par-
ticipating in the interagency consultation
process are listed in 20.2.99.118 NMAC.
For the purposes of this part, the lead
agency for all conformity processes and
procedures is that agency which is responsi-
ble for initiating the consultation process,
preparing the initial and final drafts of the
document or decision, and for assuring the
adequacy of the interagency consultation
process.

A. The department shall be
the lead agency for the development of:

(1) applicable control strategy
implementation plan revisions for the
nonattainment or maintenance area;

(2) the list of TCMs to be submit-
ted as part of the SIP; and

(3) any amendments or revisions
thereto.

B. In the case of areas in
which an MPO has been established, the
designated MPO for the nonattainment or
maintenance area shall be the lead agency
for:

(1) the development of the unified
planning work program under 23 CFR
450.314;

(2) development of the trans-
portation plan for the nonattainment or
maintenance area;

(3) development of the TIP for the
nonattainment or maintenance area;

(4) any amendments or revisions
thereto;

(5) any determinations of con-
formity under this part for which that MPO
is responsible;

(6) choosing conformity tests and
methodologies for isolated rural nonattain-
ment and maintenance areas as required by
Subparagraph (c) of Paragraph (2) of
Subsection [&] L of 20.2.99.128 NMAC;
and

(7) development of TCMs, in
cooperation with the department.

C. In the case of areas in
which an MPO has not been established,
[the-NMSHFP] NMDOT shall be the lead
agency for:

(1) the development of the trans-
portation plan for the nonattainment or
maintenance area;,

(2) development of the TIP (trans-
portation improvement program) for the
nonattainment or maintenance area;

(3) any amendments or revisions
thereto;

(4) any determinations of con-
formity under this part for which an MPO
would be otherwise responsible;

(5) choosing conformity tests and
methodologies for isolated rural nonattain-
ment and maintenance areas as required by
Subparagraph (c) of Paragraph (2) of
Subsection [&] L of 20.2.99.128 NMAC;
and

(6) development of TCMs, in
cooperation with the department.
[12/14/94; 11/23/98; 20.2.99.117 NMAC -
Rn, 20 NMAC 2.99.117 10/31/02; A,
10/15/05]

20.2.99.118 AGENCY RESPON-
SIBILITIES IN CONSULTATION.

A. The department shall be
responsible for developing or providing:

(1) emissions inventories;

(2) emissions budgets;

(3) air quality modeling;

(4) attainment demonstrations;

(5) control strategy implementa-
tion plan revisions;

(6) regulatory TCMs; and

(7) updated motor vehicle emis-
sions factors.

B. The designated MPO
(or, in nonattainment or maintenance areas
where an MPO has not been established,
[heDNMSHFB] NMDOT) shall be respon-
sible for:

(1) developing
plans and TIPs;

(2) developing and evaluating
TCM transportation impacts;

(3) developing transportation and
socioeconomic data and planning assump-
tions and providing such data and planning
assumptions for use in air quality analysis to
determine conformity of transportation
plans, TIPs, and projects;

(4) monitoring regionally signifi-
cant projects;

(5) developing system- or facili-
ty-based or other programmatic (non-regu-
latory) TCMs;

(6) providing technical input on
emissions budgets; and

(7) performing transportation
modeling, regional emissions analyses and
documentation of timely implementation of
TCMs needed for conformity assessments.

C. [Fhre——NMSHIDB]
NMDOT shall be responsible for:

(1) providing technical input on
proposed revisions to motor vehicle emis-
sions factors;

(2) distributing draft and final
highway or transit project environmental
documents to other agencies; and

(3) convening air quality techni-
cal review meetings on specific highway or
transit plans, programs and projects when
requested by other agencies or as needed.

transportation

D. FHWA New Mexico
offices and FTA region 6 shall be responsi-
ble for:

(1) assuring timely action on final
findings of conformity, after consultation
with other agencies as provided in
20.2.99.116 through 20.2.99.124 NMAC;
and

(2) providing guidance on con-
formity and the transportation planning
process to agencies participating in the
interagency consultation process.

E. EPA region 6 shall be
responsible for providing guidance on con-
formity criteria and procedures to agencies
participating in the interagency consultation
process.

[12/14/94; 11/23/98; 20.2.99.118 NMAC -
Rn, 20 NMAC 2.99.118 10/31/02; A,
10/15/05]

20.2.99.120 CONSULTATION
PROCEDURES FOR SPECIFIC
MAJOR ACTIVITIES. An interagency
consultation process among the members of
the lead and participating agencies shall be
undertaken for the following specific major
activities in accordance with all the proce-
dures specified in 20.2.119 NMAC above.
The lead agency for each activity shall be as
specified, and the participating agencies
shall be the agencies specified in Subsection
C 0f20.2.99.116 NMAC above.

A. Evaluation and choice
of each model (or models) and associated
methods and assumptions to be used in hot-
spot analyses and regional emissions analy-
ses, including vehicle miles traveled (VMT)
forecasting. The lead agency shall be the
MPO (or [the-NMSHFPB] NMDOT in the
absence of an MPO).

B. Determination of which
minor arterials and other transportation
projects should be considered “regionally
significant” for the purposes of regional
emissions analysis (in addition to those
functionally classified as principal arterial
or higher or fixed guideway systems or
extensions that offer an alternative to
regional highway travel), and which proj-
ects should be considered to have a signifi-
cant change in design concept and scope
from the transportation plan or TIP. The
lead agency shall be the MPO (or [the
NMSHFB] NMDOT in the absence of an
MPO).

C. Evaluation of whether
projects otherwise exempted from meeting
the requirements of this part (see
20.2.99.149 NMAC) should be treated as
non-exempt in cases where potential
adverse emissions impacts may exist for
any reason. The lead agency shall be the
MPO (or[theNMSHFDP] NMDOT in the
absence of an MPO).

D. Determination, as



1008

New Mexico Register / Volume XVI, Number 18 / September 30, 2005

required by Paragraph (1) of Subsection C
of 20.2.99.132 NMAC of whether past
obstacles to implementation of TCMs
which are behind the schedule established
in the SIP have been identified and are
being overcome, and whether state and
local agencies with influence over
approvals or funding for TCMs are giving
maximum priority to approval or funding
for TCMs. Consultation shall also include
consideration of whether delays in TCM
implementation necessitate revisions to the
SIP to remove TCMs or substitute TCMs or
other emission reduction measures. The
lead agency shall be the MPO (or [the
MNMSHFB] NMDOT in the absence of an
MPO).

E. Determination, as
required by 20.2.99.140 NMAC, of
whether:

(1) the project is included in the
regional emissions analysis supporting the
currently conforming TIP’s conformity
determination, even if the project is not
strictly “included” in the TIP for the pur-
poses of MPO project selection or endorse-
ment, and

(2) the project’s design concept
and scope have changed significantly from
those which were included in the regional
emissions analysis, or in a manner which
would significantly impact use of the facili-
ty; the lead agency shall be the MPO (or
[theNMSHFB] NMDOT in the absence of
an MPO).

F. Determination of what
forecast of vehicle miles traveled (VMT) to
use in establishing or tracking emissions
budgets, developing transportation plans,
TIPS, or making conformity determina-
tions. The lead agency shall be the MPO (or
[theNMSHFB] NMDOT in the absence of
an MPO).

G Verification of what
forecast of vehicle miles traveled (VMT) to
use in developing SIPs. The lead agency
shall be the air quality bureau of the depart-
ment.

H. Consultation, within
the context of a memorandum of agreement,
on emissions analysis for transportation
activities which cross the borders of MPOs
or nonattainment areas or air basins. The
lead agency shall be [the—PNMSHED]
NMDOT.

L. An interagency consul-
tation process shall be undertaken for eval-
uating events which will trigger new con-
formity determinations in addition to those
triggering events established in 20.2.99.111
NMAC through 20.2.99.115 NMAC. The
lead agency shall be the MPO (or [the
MNMSHFB] NMDOT in the absence of an
MPO).

J. In the event that the
metropolitan planning area does not include
the entire nonattainment or maintenance

area, an interagency consultation process
involving the designated MPO for the
nonattainment or maintenance area, [the
MNMSHFD] NMDOT, local transportation
agencies, and the department, shall be
undertaken, in the context of an MOA, for
cooperative planning and analysis for pur-
poses of determining conformity of all proj-
ects outside the metropolitan area and with-
in the nonattainment or maintenance area.
The lead agency shall be [theNMSHIDB]
NMDOT.

K. In nonattainment or
maintenance areas where more than one
MPO is involved, such MPOs must develop
a memorandum of agreement or memoran-
dum of understanding reflecting their con-
sultation.

L. In nonattainment or
maintenance areas where the MPO’s juris-
diction does not cover the entire nonattain-
ment or maintenance area, the MPO and
[ANMSHIDB] NMDOT must develop a mem-
orandum of agreement or a memorandum of
understanding reflecting their consultation.

M. Choosing conformity
tests and methodologies for isolated rural
nonattainment and maintenance areas, as
required by Subparagraph (c) of Paragraph
(2) of Subsection [&] L of 20.2.99.128
NMAC. The lead agency shall be the MPO
(or [theNMSHIB] NMDOT in the absence
of an MPO).

[12/14/94; 11/23/98; 20.2.99.120 NMAC -
Rn, 20 NMAC 2.99.120 10/31/02; A,
10/15/05]

20.2.99.121 CONSULTATION
PROCEDURES FOR SPECIFIC ROU-
TINE ACTIVITIES. An interagency con-
sultation process among the lead and partic-
ipating agencies shall be undertaken for the
following routine activities in accordance
with all the procedures specified in
20.2.99.119 NMAC. The lead agency for
each activity shall be as specified, and the
participating agencies shall be the agencies
specified in Subsection C of 20.2.99.116
NMAC above or as specified for the specif-
ic activity. Not later than thirty (30) days
prior to the preparation of the final docu-
ment or decision, the lead agency shall sup-
ply all relevant information and documents,
as appropriate, to the participating agencies.

A. Identification, as
required by Subsection B of 20.2.99.146
NMAC, of projects located at sites in PM10
nonattainment areas which have vehicle and
roadway emission and dispersion character-
istics which are essentially identical to those
at sites which have violations verified by
monitoring, and therefore require quantita-
tive PM10 hot-spot analysis. The lead
agency shall be either the MPO or [the
MNMSHEFD] NMDOT, in cooperation with
the department.

B. Assumption of the loca-

tion and design concept and scope of proj-
ects which are disclosed to the MPO, as
required by Subsection D of 20.2.99.121
NMAC, but whose sponsors have not yet
decided these features in sufficient detail to
perform the regional emissions analysis
according to the requirements of
20.2.99.141 NMAC through [26-2-99445]
20.2.99.147 NMAC. The lead agency shall
be either the MPO or [the—NMSHFD]
NMDOT. Participating agencies shall
include recipients of funds designated under
title 23 U.S.C. or the federal transit laws.

C. The design, schedule,
and funding of research and data collection
efforts; and regional transportation model
development by the MPO (e.g., house-
hold/travel transportation surveys). The
lead agency shall be either the [NMSHIB]
NMDOT or the MPO, as applicable.
Participating agencies shall be the MPO, the
department, and the [NMSHFD]| NMDOT.

D. Regionally Significant
Non-FHWA/FTA Projects.

(1) Assurance that plans for con-
struction of regionally significant projects
which are not FHWA/FTA projects (includ-
ing projects for which alternative locations,
design concept and scope, or the no-build
option are still being considered), including
all those sponsored by recipients of funds
designated under title 23 U.S.C. or the fed-
eral transit laws, are disclosed to the MPO
on a regular basis, and to assure that any
changes to those plans are immediately dis-
closed. The lead agency for this process
shall be the agency which is implementing
the project. Participating agencies shall be
the MPO, the department, [the-NMSHFB]
NMDOT, local transportation and transit
agencies for the city or county in which the
nonattainment or maintenance area is locat-
ed, and recipients of funds designated under
title 23 U.S.C. or the federal transit laws.

(2) The sponsor of any such
regionally significant project, and any
agency that becomes aware of any such
project through applications for approval,
permitting or funding or otherwise, shall
disclose such project to the designated MPO
for the nonattainment or maintenance area
and [theNMSHFB] NMDOT in a timely
manner. Such disclosure shall be made not
later than the first occasion on which any of
the following actions is sought:

(a) any policy board action neces-
sary for the project to proceed;

(b) the issuance of administrative
permits for the facility or for construction of
the facility;

(c) the execution of a contract to
design or construct the facility;

(d) the execution of any indebted-
ness for the facility;

(e) any final action of a board,
commission or administrator authorizing or
directing employees to proceed with design,
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permitting or construction of the project; or

(f) the execution of any contract
to design or construct; or any approval
needed for any facility that is dependent on
the completion of regionally significant
project.

(3) In the case of any such region-
ally significant project that has not been dis-
closed in a timely manner to the designated
MPO for the nonattainment or maintenance
area, [theNMSHFDP] NMDOT, and other
interested agencies participating in the con-
sultation process, such regionally signifi-
cant project and all other regionally signifi-
cant projects of that sponsor shall be
deemed to be not included in the regional
emissions analysis supporting the currently
conforming TIP’s conformity determination
and to be not consistent with the motor
vehicle emissions budget in the SIP, for the
purposes of 20.2.99.140 NMAC. In the
case of repeated failures to disclose region-
ally significant projects by an agency that
becomes aware of any such project through
applications for approval, permitting or
funding, all other regionally significant
projects within the jurisdiction of such
agency shall be deemed to be not included
in the regional emissions analysis support-
ing the currently conforming TIP’s con-
formity determination and to be not consis-
tent with the motor vehicle emissions budg-
et in the SIP, for the purposes 0f 20.2.99.140
NMAC.

(4) For the purposes of this sec-
tion (20.2.99.121 NMAC) and 20.2.99.140
NMAC, the phrase “adopt or approve of a
regionally significant project” means the
first time any action necessary to authoriz-
ing a project occurs, such as any policy
board action necessary for the project to
proceed, the issuance of administrative per-
mits for the facility or for construction of
the facility, the execution of a contract to
construct the facility, any final action of a
board, commission or administrator author-
izing or directing employees to proceed
with construction of the project, or any writ-
ten decision or authorization from the MPO
that the project may be adopted or
approved.

[12/14/94; 11/23/98; 20.2.99.121 NMAC -
Rn, 20 NMAC 2.99.121 10/31/02; A,
10/15/05]

20.2.99.122 NOTIFICATION
PROCEDURES FOR ROUTINE
ACTIVITIES. Notification of affected
agencies (including those listed in
Paragraph (1) of Subsection C of
20.2.99.116 NMAC) of transportation plan
or TIP revisions or amendments which
merely add or delete exempt projects listed
in 20.2.99.149 NMAC, shall be the affirma-
tive responsibility of [the—NMSHIFDB]
NMDOT and/or the MPO. Such notifica-

tion shall be provided not later than thirty
(30) days prior to the preparation of the
final draft of the document or decision.
This process shall include:

A. notification of the
affected agencies (including those listed in
Paragraph (1) of Subsection C of
20.2.99.116 NMAC) early in the process of
decision on the final document; and

B. supplying all relevant
documents and information to the affected
agencies (including those listed in
Paragraph (1) of Subsection C of
20.2.99.116 NMAC).

[12/14/94; 11/23/98; 20.2.99.122 NMAC -
Rn, 20 NMAC 2.99.122 10/31/02; A,
10/15/05]

20.2.99.123 CONFLICT RESO-
LUTION AND APPEALS TO THE
GOVERNOR.

A. Any conflict among

state agencies or between state agencies and
an MPO shall be escalated to the governor
if the conflict cannot be resolved by the
heads of the involved agencies. Prior to
such escalation, such agencies shall make
every effort to resolve any differences,
including personal meetings between the
heads of such agencies or their policy-level
representatives, to the extent possible.

B. The department has
fourteen (14) calendar days to appeal a
determination of conformity (or other poli-
cy decision under this part) to the governor
after [theDNMSHIFB] NMDOT or MPO has
notified the department of the resolution of
all comments on such determination of con-
formity or policy decision. Such fourteen-
day period shall commence when the MPO
or [the-NMSHFB] NMDOT has confirmed
receipt by the secretary of the department of
the resolution of the comments of the
department. If the department appeals to
the governor, the final conformity determi-
nation must have the concurrence of the
governor. The department must provide
notice of any appeal under this Subsection
to the MPO and [theNMSHFB]| NMDOT.
If the department does not appeal to the
governor within fourteen (14) days, the
MPO or [NMSHFB] NMDOT may proceed
with the final conformity determination.

C. In the case of any com-
ments with regard to findings of fiscal con-
straint under 20.2.99.127 NMAC or the air
quality effects of any determination of con-
formity, [the-NMSHFB] NMDOT has four-
teen (14) calendar days to appeal a determi-
nation of conformity (or other policy deci-
sion under this part) to the governor after
the MPO has notified the department or [¢re
NMSHFD] NMDOT of the resolution of all
comments on such determination of con-
formity or policy decision. Such fourteen-
day period shall commence when the MPO

has confirmed receipt by the secretary of the
department or [theNMSHFB] NMDOT of
the resolution of the comments of [the
NMSHIB] NMDOT. If [theNMSHIB]
NMDOT appeals to the governor, the final
conformity determination must have the
concurrence of the governor. [Fhre
MNMSHFB] NMDOT must provide notice
of any appeal under this subsection to the
MPO and the department. If [the
MNMSHFB] NMDOT does not appeal to the
governor within fourteen days, the MPO
may proceed with the final conformity
determination.

D. The governor may dele-
gate the role of hearing any such appeal
under this Subsection and of deciding
whether to concur in the conformity deter-
mination to another official or agency with-
in the state, but not to the head or staff of the
department or any local air quality agency,
[the—DNMSHFD] NMDOT, a state trans-
portation commission or board, any agency
that has responsibility for one of these func-
tions, or an MPO.

[12/14/94; 11/23/98; 20.2.99.123 NMAC -
Rn, 20 NMAC 2.99.123 10/31/02; A,
10/15/05]

20.2.99.125 CONTENT OF
TRANSPORTATION PLANS.
A. Transportation plans

adopted after January 1, 1997, in serious,
severe, or extreme ozone nonattainment
areas and in serious carbon monoxide
nonattainment areas. If the metropolitan
planning area contains an urbanized area
population greater than two hundred thou-
sand (200,000), the transportation plan must
specifically describe the transportation sys-
tem envisioned for certain future years
which shall be called horizon years.

(1) The agency or organization
developing the transportation plan, after
consultation in accordance with 20.2.99.116
NMAC through 20.2.99.124 NMAC, may
choose any years to be horizon years, sub-
ject to the following restrictions:

(a) horizon years may be no more
than ten (10) years apart.

(b) the first horizon year may be
no more than ten (10) years from the base
year used to validate the transportation
demand planning model.

(c) if the attainment year is in the
time span of the transportation plan, the
attainment year shall be a horizon year.

(d) the last horizon year shall be
the last year of the transportation plan’s
forecast period.

(2) For these horizon years:

(a) the transportation plan shall
quantify and document the demographic
and employment factors influencing expect-
ed transportation demand, including land
use forecasts, in accordance with imple-
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mentation plan provisions and 20.2.99.116
NMAC through 20.2.99.124 NMAC;

(b) the highway and transit sys-
tem shall be described in terms of the
regionally significant additions or modifica-
tions to the existing transportation network
which the transportation plan envisions to
be operational in the horizon years; addi-
tions and modifications to the highway net-
work shall be sufficiently identified to indi-
cate intersections with existing regionally
significant facilities, and to determine their
effect on route options between transporta-
tion analysis zones; each added or modified
highway segment shall also be sufficiently
identified in terms of its design concept and
design scope to allow modeling of travel
times under various traffic volumes, consis-
tent with the modeling methods for area-
wide transportation analysis in use by the
MPO; transit facilities, equipment, and
services envisioned for the future shall be
identified in terms of design concept, design
scope, and operating policies sufficiently to
allow modeling of their transit ridership; the
description of additions and modifications
to the transportation network shall also be
sufficiently specific to show that there is a
reasonable relationship between expected
land use and the envisioned transportation
system; and

(c) other future transportation
policies, requirements, services, and activi-
ties, including intermodal activities, shall be
described.

sanrd-200;000)1usteet-thereqtirernents
eattor| Two-year grace period for trans-
portation plan requirements in certain ozone
and CO areas. The requirements of
Subsection A 0f 20.2.99.125 NMAC applies
to such areas or portions of such areas that
have previously not been required to meet
these requirements for any existing
NAAQS two years from the following:

(1) the effective date of EPA’s

areas must meet the requirements of
Subsection A 0f 20.2.99.125 NMAC at least
to the extent it has been the previous prac-
tice of the MPO to prepare plans which
meet those requirements. Otherwise, trans-
portation plans must describe the trans-
portation system envisioned for the future
specifically enough to allow determination
of conformity according to the criteria and
procedures of 20.2.99.128 NMAC through
20.2.99.138 NMAC.

D. Savings. The require-
ments of this section (20.2.99.125 NMAC)
supplement other requirements of applica-
ble law or regulation governing the format
or content of transportation plans.
[12/14/94; 11/23/98; 20.2.99.125 NMAC -
Rn, 20 NMAC 2.99.125 10/31/02; A,
10/15/05]

20.2.99.128 CRITERIA AND
PROCEDURES FOR DETERMINING
CONFORMITY OF TRANSPORTA-
TION PLANS, PROGRAMS, AND
PROJECTS - GENERAL.

A. In order for each trans-
portation plan, program, and FHWA/FTA
project to be found to conform the MPO and
US DOT must demonstrate that the applica-
ble criteria and procedures in this part are
satisfied and the MPO and US DOT must
comply with all applicable conformity
requirements of implementation plans and
of court orders for the area which pertain
specifically to conformity. The criteria for
making conformity determinations differ
based on the action under review (trans-
portation plans, TIPs, and FHWA/FTA proj-
ects or state projects), the relevant pollu-
tant(s), and the status of the implementation
plan.

B. The following table
(Table 1) indicates the criteria and proce-
dures in 20.2.99.129 NMAC through
20.2.99.138 NMAC which apply for trans-
portation plans, TIPs, and FHWA/FTA proj-
ects. Subsections C through [¥] I of this
section (20.2.99.128 NMAC) explain when
the budget, interim emission [reduetion],
and hot spot tests are required for each pol-
lutant and NAAQS. Subsection J of this
section (20.2.99.128 NMAC) addresses

reclassification of an ozone or CO nonat-

conformity requirements for areas with

tainment area that has greater than 200,000
to serious or above;

(2) the official notice by the cen-

approved or adequate limited maintenance
plans.  Subsection K of this section

(20.2.99.128 NMAC) addresses nonattain-

sus bureau that determines the urbanized
area population of a serious or above ozone
or CO nonattainment area to be greater that
200,000; or

(3) the effective date of EPA’s
action that classifies a newly designated
ozone or CO nonattainment area that has an
urbanized area population greater than
200,000 as serious or above.

C. Transportation plans for
other areas. transportation plans for other

ment maintenance areas which EPA_has
determined have insignificant motor vehicle
emissions. Subsection [&] L of this section
(20.2.99.128 NMAC) addresses isolated
rural nonattainment and maintenance areas.
Table 1 follows. Table 1. Conformity
Criteria.

(1) All actions at all times

(a) 20.2.99.129 NMAC. Latest
planning assumptions

(b) 20.2.99.130 NMAC. Latest

emissions model

(c) 20.2.99.131
Consultation

(2) Transportation Plan

(a) Subsection B of 20.2.99.132
NMAC. TCMs

(b) 20.2.99.137 NMAC and/or
20.2.99.138 NMAC. Emissions budget
and/or interim [E]emissions [reduetion |

3) TIP

(a) Subsection C of 20.2.99.132
NMAC. TCMs

(b) 20.2.99.137 NMAC and/or
20.2.99.138 NMAC. Emissions budget and
/or interim [E]emissions [reduetion]

(4) Project (From a conforming
plan and TIP)

(a) 20.2.99.133
Currently conforming plan and TIP

(b) 20.2.99.134 NMAC. Project
from a conforming plan and TIP

(c) 20.2.99.135 NMAC. CO and
PM10 hot spots

(d) 20.2.99.136 NMAC. PMI10

and PM2.5 control measures

(5) Project (Not from a conform-
ing plan and TIP)

(a) Subsection D of 20.2.99.132
NMAC. TCMs

(b) 20.2.99.133
Currently conforming plan and TIP

() 20.2.99.135 NMAC. CO and
PM10 hot spots

(d) 20.2.99.136 NMAC. PMI10
and PM2.5 control measures

(e) 20.2.99.137 NMAC and/or
20.2.99.138 NMAC. Emissions budget
and/or interim emissions [reduetion|

C. 1-hour [©]ozone nonat-
tainment and maintenance areas. This
Subsection (Subsection C of Section
20.2.99.128 NMAC) applies when an area
is nonattainment or maintenance for the 1-
hour ozone NAAQS (i.e., until the effective
date of any revocation of the 1-hour ozone
NAAQS for an area). In addition to the cri-
teria listed in Table 1 in Subsection B of this
section (20.2.99.128 NMAC) that are
required to be satisfied at all times, in such
ozone nonattainment and maintenance areas
conformity determinations must include a
demonstration that the budget and/or inter-
im emission [reduetton] tests are satisfied as
described in the following.

(1) In all 1-hour ozone nonattain-
ment and maintenance areas the budget test
must be satisfied as required by 20.2.99.137
NMAC for conformity determinations
made on or after:

(a) [Fertyfive—{45)days—afterea

. TeEyY T ar st 1 b
ted-to-USERPAuntess USEPA-has-deelared

NMAC.

NMAC.

NMAC.

esof| the effective data EPA’s finding that
a motor vehicle emissions budget in a sub-
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mitted control strategy implementation plan
revision or maintenance plan for the 1-hour
ozone NAAQS is adequate for transporta-
tion conformity purposes;
(b) [AfterUSERA-has—deeclared
. . S
.. Faregy At .
f ; . ; P
es-] _the publication data of EPA’s approval
of such a budget in the federal register; or
(¢) the effective state of EPA’s
approval of such a budget in the federal reg-

(4) Ozone nonattainment areas
that have not submitted a maintenance plan
and that are not required to submit a control
strategy implementation plan revision for
the 1-hour NAAQS (usually marginal and
below areas) must satisfy one of the follow-
ing requirements:

(a) the interim emissions [redte~
#e#] tests required by 20.2.99.138 NMAGC;
or

(b) the department shall submit to
US EPA an implementation plan revision
for the 1-hour ozone NAAQS that contains

ister, if such approval is completed through
direct final rulemaking.

(2) In ozone nonattainment areas
that are required to submit a control strate-
gy implementation plan revision for the 1-
hour ozone NAAQS (usually moderate and
above areas), the interim emissions [#edue-
tet] tests must be satisfied as required by
20.2.99.138 NMAC for conformity deter-
minations made when there is no approved
motor vehicle emissions budget form an
applicable implementation plan for the 1-
hour ozone NAAQS and no adequate motor

motor vehicle emissions budget(s) and a
reasonable further progress or an attainment
demonstration, and the budget test required
by 20.2.99.137 NMAC must be satisfied
using the adequate or approved [subitted]
motor vehicle emissions budget(s) (as
described in Paragraph (1) of Subsection C
0f20.2.99.128 NMAC).

(5) Notwithstanding Paragraphs
(1) and (2) of Subsection C of 20.2.99.128
NMAC, moderate and above ozone nonat-
tainment areas with three years of clean data
for the 1-hour ozone NAAQS that have not

vehicle emissions budget form a submitted
control strategy implementation plan revi-
sion or maintenance plan for the 1-hour
ozone NAAQS.
[¢)—Durine—the—frst—forty—five

(3) An ozone nonattainment area
must satisfy the interim emissions [redte-
#onr] test for NOx, as required by
20.2.99.138 NMAC, if the implementation
plan or plan submission that is applicable
for the purposes of conformity determina-
tions is a fifteen percent (15%) plan or
phase I attainment demonstration that does
not include a motor vehicle emissions budg-
et for NOx. The implementation plan for
the 1-hour ozone NAAQS will be consid-
ered to establish a motor vehicle emissions
budget for NOx if the implementation plan
or plan submission contains an explicit NOx
motor vehicle emissions budget that is
intended to act as a ceiling on future NOx
emissions, and the NOx motor vehicle
emissions budget is a net reduction from
NOx emissions levels in 1990.

submitted a maintenance plan and that US
EPA has determined are not subject to the
Clean Air Act reasonable further progress
and attainment demonstration requirements
for the 1-hour NAAQS must satisfy one of
the following requirements:

(a) the interim emissions [redte~
#er] tests as required by 20.2.99.138
NMAC;

(b) the budget test as required by

tion for the 8-hour ozone NAAQS for an
area, according to Subsection D of
20.2.99.109 NMAC. In the addition to the
criteria listed in Table 1 in Subsection B of
20.2.99.128 NMAC that are required to be
satisfied at all times, in such 8-hour ozone
nonattainment and maintenance areas con-
formity determinations much include a
demonstration that the budget and/or inter-
im emissions tests are satisfied as described

in the following.
(1) In such 8-hour ozone nonat-

tainment and maintenance areas the budget
test much be satisfied as required by Section
20.2.99.137 NMAC for conformity deter-
minations made on or after;

(a) the effective date of EPA’s

finding that a motor vehicle emissions
budget in a submitted control strategy

implementation plan revision or mainte-
nance plan for the 8-hour ozone NAAQS is
adequate for transportation conformity pur-
poses;

(b) the publication date of EPA’s
approval of such a budget in the federal reg-
ister; or

(c) the effective date of EPA’s
approval of such a budget in the federal reg-
ister, if such approval is completed through
direct final rulemaking.

(2) In ozone nonattainment areas

that are required to submit a control strate-
gy implementation plan revision for the 8-
hour ozone NAAQS (usually moderate and
above and certain Clean Air Act, part D sub-
part 1 areas), the interim emissions tests
must by satisfied as required by Section

20.2.99.137 NMAC, using the adequate or
approved motor vehicle emissions budgets
in the submitted or applicable control strat-
egy implementation plan for the I-hour

20.2.99.138 NMAC for conformity deter-
minations made when there is no approved
motor vehicle emissions budget from an

ozone NAAQS (subject to the timing
requirements of Paragraph (1) of

Subsection C 0f 20.2.99.128 NMAC); or

(c) the budget test as required by
20.2.99.137 NMAC, using the motor vehi-
cle emissions of ozone precursors in the
most recent year of clean data as motor
vehicle emissions budgets, if such budgets
are established by the US EPA rulemaking
that determines that the area has clean data
for the 1-hour ozone NAAQS.

D. 8-hour ozone NAAQS
nonattainment and maintenance areas with-
out motor vehicle emissions budgets for the

applicable implementation plan for 8-hour
ozone NAAQS and no adequate motor vehi-
cle emissions budget from a submitted con-
trol strategy implementation plan revision
or maintenance plan for the 8-hour
NAAQS.

(3) Such an 8-hour ozone nonat-

tainment area must satisfy the interim emis-
sions test for NOx, as required by Section

20.2.99.138 NMAC, if the implementation
plan or plan submission that is applicable

for the purposes of conformity determina-
tion is a fifteen percent (15%) plan or other
control strategy SIP that addresses reason-

1-hour ozone NAAQS for any portion of the

able further progress that does not include a

8-hour nonattainment area. This Subsection
(Subsection D of Section 20.2.99.128

motor vehicle emissions budget for NOx.
The implementation plan for the 8-hour

NMAC) applies to areas that were never

ozone NAAQS will be considered to estab-

designated nonattainment for the 1-hour
ozone NAAQS but that never submitted a

control strategy SIP or maintenance plan
with approved or adequate motor vehicle
emissions budgets. This Subsection
(Subsection D of Section 20.2.99.128
NMAC) applies one (1) year after the effec-

tive date of EPA’s nonattainment designa-

lish a motor vehicle emissions budget for
NOx if the implementation plan or plan sub-
mission contains an explicit NOx motor
vehicle emissions budget that is intended to
act as a ceiling on future NOx emissions,

and the NOx motor vehicle emissions budg-

et is a net reduction from NOx emissions
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levels in 2002.

(4) Ozone nonattainment areas

that have not submitted a maintenance plan
and that are not required to submit a control

strategy implementation plan revision for

et and/or interim emissions tests are satis-

the approved or adequate motor vehicle

fied as described in the following.
(1) In such 8-hour ozone nonat-

tainment and maintenance areas the budget
test must be satisfied as required by Section

emissions budgets in the 1-hour ozone
applicable implementation plan or imple-
mentation plan submission; and the interim
emissions tests as required by Section

the 8-hour ozone NAAQS (usually margin-

20.2.99.137 NMAC for conformity deter-

20.2.99.138 NMAC for either: the portion

al and certain Clean Air Act, part D, subpart

minations made on or after:

1 areas) must satisfy one of the following

requirements:
(a) the interim emissions tests

(a) the effective date of EPA’s

of the 8-hour ozone nonattainment area not
covered by the approved or adequate budg-

finding that a motor vehicle emissions
budget in a submitted control strategy

required by Section 20.2.99.138 NMAC; or
(b) the department shall submit to

EPA_an implementation plan revision for

implementation plan revision or mainte-
nance plan for the 8-hour ozone NAAQS is

adequate for transportation conformity pur-

ets in the 1-hour ozone implementation

plan, the entire 8-hour ozone nonattainment
area, or the entire portion of the 8-hour

ozone nonattainment area within an individ-
ual state, in the case where separate 1-hour

the 8-hour ozone NAAQS that contains

motor vehicle emissions budget(s) and a

reasonable further progress or attainment
demonstration, and the budget test required

poses;
(b) the publication date of EPA’s

approval of such a budget in the federal reg-
ister; or

by Section 20.2.99.137 NMAC must be sat-

isfied using the adequate or approved motor
vehicle emissions budget(s) (as described in

(c) the effective date of EPA’s
approval of such a budget in the federal reg-

SIP budgets are established for each state of
a multi-state 1-hour nonattainment area par-
tially covers a 1-hour ozone nonattainment
or maintenance area(s).

(d) If the 8-hour ozone nonattain-
ment area partially covers a 1-hour ozone

ister, is such approval is completed through

Paragraph (1) of Subsection D of
20.2.99.128 NMACQ).

(5) Notwithstanding Paragraphs
(1) and (2) of Subsection D of 20.2.99.128

direct final rulemaking.
(2) Prior to Paragraph (1) or

nonattainment of maintenance area(s) the

budget test as required by Section
20.2.99.137 NMAC for the portion of the 8-

Subsection E of this section (20.2.99.128
NMAC) applying, the following test(s)

hour ozone nonattainment area covered by
the corresponding portion of the approved

NMAC, ozone nonattainment areas with
three (3) years of clean data for the 8-hour

must be satisfied, subject to the exception in

or adequate motor vehicle emissions budg-

Subparagraph (¢) of Paragraph (2) of

ets in the 1-hour ozone applicable imple-

ozone NAAQS that have not submitted

Subsection E of this section (20.2.99.128

mentation plan or implementation plan sub-

maintenance plan and that EPA has deter-
mined are not subject to the Clean Air Act

reasonable further progress and attainment
demonstration requirements for the 9-hour
ozone NAAQS must satisfy one of the fol-

NMACQC).
(a) If the 8-hour ozone nonattain-

mission where they can be reasonably iden-
tified through the interagency consultation

ment area covers the same geographic area

process required by Section 20.2.99.116

as the 1-hour ozone nonattainment or main-
tenance area(s) , the budget test as required

NMAC : and the interim emissions tests as
required by Section 20.2.99.138 NMAC,

lowing requirements:
(a) the interim emissions tests as

by Section 20.2.99.137 NMAC using the
approved or adequate motor vehicle emis-

required by Section 20.2.99.138 NMAC;

sions budgets in the 1-hour ozone applica-

when applicable, for either: the portion of
the 8-hour ozone nonattainment area not
covered by the approved or adequate budg-

(b) the budget test as required by
Section 20.2.99.137 NMAC, using the ade-
quate or approved motor vehicle emissions
budgets in the submitted or applicable con-
trol strategy implementation plan for the 8-

hour ozone NAAQS (subject to the timing

requirements of Paragraph (1) of

ble implementation plan or implementation

plan submission.
(b) If the 8-hour ozone nonattain-

ets in the 1-hour ozone implementation

plan, the entire 8-hour ozone nonattainment
area, or the entire portion of the 8-hour

ment area covers a smaller geographic area
within the 1-hour ozone nonattainment or

maintenance area(s), the budget test as
required by Section 20.2.99.137 NMAC for

Subsection D of 20.2.99.128 NMAC:; or
(¢) the budget test as required by

Section 20.2.137 NMAC, using the motor
vehicle emissions of ozone precursors in the

either the 8-hour nonattainment area using
corresponding portion(s) of the approved or

adequate motor vehicle emissions budgets

ozone nonattainment area within an individ-
ual state, in the case where separate 1-hour
SIP budgets are established for each state in
a multi-state 1-hour nonattainment or main-
tenance area.

(e) Notwithstanding
Subparagraphs (a), (b), (c¢), and (d) of

in the 1-hour ozone applicable implementa-

Paragraph (2) of Subsection E of this sec-

most recent year of clean data as motor
vehicle emissions budgets, if such budgets

tion plan or implementation plan submis-
sion where such portion(s) can reasonably

tion (20.2.99.128 NMAC), the interim
emissions tests as required by Section

are established by the EPA rulemaking that
determines that the area has clean data for

be identified through the interagency con-

20.2.99.138 NMAC, where the budget test

sultation process required by Section

the 8-hour ozone NAAQS.

E. 8-hour ozone NAAQS
nonattainment and maintenance areas with
motor vehicle emissions budgets for the 1-

20.2.99.116 NMAC ; or the 1-hour nonat-

using the approved or adequate motor vehi-
cle emissions budget in the 1-hour ozone

tainment area using the approved or ade-
quate motor vehicle emissions budgets in

applicable implementation plan(s) or imple-

mentation plan submission(s) for the rele-

the 1-hour ozone applicable implementation

vant area or portion thereof is not the appro-

hour ozone NAAQS that cover all or a por-
tion of the 8-hour nonattainment area. This
provision applies one (1) year after the

plan or implementation plan submission. If
additional emission reductions are neces-

priate test and the interim emissions tests
are more appropriate to ensure that the

sary to meet the budget test for the 8-hour

transportation plan, TIP, or project not from

effective date of EPA’s nonattainment des-

ignation for the 8-hour ozone NAAQS for

an area, according to Subsection D of
Section 2.20.99.109 NMAC. In addition to
the criteria listing in Table 1 in Subsection B

ozone NAAQS in such cases, these emis-
sions reductions must come from within the

a _conforming plan and TIP will not create
new violations, worsen existing violations,

8-hour nonattainment area.
(c) If the 8-hour ozone nonattain-
ment area covers a larger geographic area

or delay timely attainment of the 8-hour

ozone standard, as determined through the
interagency consultation process required

of this section (2.20.2.128 NMAC) that are

and encompasses the entire 1-hour ozone

by Section 20.2.99.116 NMAC.

required to be satisfied at all times, in such
8-hour ozone nonattainment and mainte-

nance areas conformity determinations
must include a demonstration that the budg-

nonattainment or maintenance area(s) the

budget test as required by Section
20.2.99.137 NMAC for the portion of the 8-

(3) Such an 8-hour ozone nonat-

tainment area must satisfy the interim emis-
sions test for NOx, as required by Section

hour ozone nonattainment area covered by

20.2.99.138 NMAUC, if the only implemen-
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tation plan or plan submission that is appli- | and maintenance areas conformity determi- | there—is—neo—previousiy—established—meotor
cable for the purposes of conformity deter- | nations must include a demonstration that | wehiele—emissions—budget—in—the—approved
minations is a fifteen percent (15%) plan or | the hot spot, budget and/or interim emis- | inplementation—plan—or—e—previeusty—sub-
other control strategy SIP that addresses | sions [reduettonr] tests are satisfied as | mitted-controlstratesy-implementationplan

reasonable further progress that does not
include a motor vehicle emissions budget
for NOx. The implementation plan for the
8-hour ozone NAAQS will be considered to
establish a motor vehicle emissions budget
for NOx if the implementation plan or plan
submission contains an explicit NOx motor
vehicle emissions budget that is intended to
act as a ceiling on future NOx emissions,
and the NOx motor vehicle emissions budg-

et is a net reduction from NOx emissions
levels in 2002. Prior to an adequate or
approved NOx motor vehicle emissions

budget in the implementation plan submis-
sion for the 8-hour ozone NAAQS, the
implementation plan for the 1-hour ozone
NAAQS will be considered to establish a
motor vehicle emissions budget for NOx if

the implementation plan contains on explic-
it NOx motor vehicle emissions budget that

is intended to act as a ceiling on future NOx
emissions, and the NOx motor vehicle
emission budget is a net reduction from
NOx emissions levels in 1990.

(4) Notwithstanding Paragraphs
(1) and (2) of Subsection E of this section
(20.2.99.128 NMAC), ozone nonattainment
areas with three years of clean data for the
8-hour ozone NAAQS that have not submit-
ted a maintenance plan and that EPA has
determined are not subject to the Clean Air
Act reasonable further progress and attain-
ment demonstration requirement for the 8-
hour ozone NAAQS must satisfy one of the
following requirements:

(a) the budget test and/or interim
emissions tests are required by Sections
20.2.99.137 NMAC and 20.2.99.138
NMAC and as described in Paragraph (2) of
Subsection E of this section (20.2.99.128
NMACQC);

(b) the budget test as required by
Section 20.2.99.137 NMAC, using the ade-
quate or approved motor vehicle emission
budgets in the submitted or applicable con-
trol strategy implementation plan for the 8-
hour ozone NAAQS (subject to the timing

requirements of Paragraph (1) of
Subsection E 0f 20.2.99.128 NMAC; or

(c) the budget test as required by
Section 20.2.99.137 NMAC, using the
motor vehicle emissions of ozone precur-
sors in the most recent year of clean data as
motor vehicle emissions budgets, if such
budgets are established by the EPA_rule-
making that determines that the area has
clean data for the 8-hour ozone NAAQS.

[P]E. CO nonattainment and
maintenance areas. In addition to the crite-
ria listed in Table 1 in Subsection B of
20.2.99.128 NMAC that are required to be
satisfied at all times, in CO nonattainment

described in the following.

(1) FHWA/FTA projects in CO
nonattainment or maintenance areas must
satisfy the hot spot test required by
Subsection A of 20.2.99.135 NMAC at all
times. Until a CO attainment demonstration
or maintenance plan is approved by US
EPA, FHWA/FTA projects must also satisfy
the hot spot test required by Subsection B of
20.2.99.135 NMAC.

(2) In CO nonattainment and
maintenance areas the budget test must be
satisfied as required by 20.2.99.137 NMAC
for conformity determinations made on or
after:

(a) [Fertyfive—(45)days—aftera
I . . .
ted-to-USERA—untess IS-EPA-has-deelared
; . ; €
es—of| the effective date of EPA’s finding
that a motor vehicle emissions budget in a
submitted control strategy implementation
plan revision or maintenance plan is ade-
quate for transportation conformity purpos-
es;

(b) [AfterUS—ERA-has—declared
. . EoH
.. rereSy .
i ; . ; P
es:| the publication date of EPA’s approval
of such a budget in the federal register; or

(c) the effective date of EPA’s
approval of such a budget in the federal reg-
ister, if such approval is completed through
direct final rulemaking.

(3) Except as provided in
Paragraph (4) of Subsection [B] F_of
20.2.99.128 NMAC, in CO nonattainment
areas the interim emissions [reduetion] tests
must be satisfied as required by 20.2.99.138
NMAC for conformity determinations
made when there is no approved motor
vehicle emissions budget from an applica-
ble implementation plan and no adequate
motor vehicle emissions budget from a sub-
mitted control strategy implementation plan

revision or maintenance plan.

Feviston-or-mattenanee-plat:|

(4) CO nonattainment areas that
have not submitted a maintenance plan and
that are not required to submit an attainment
demonstration (e.g., moderate CO areas
with a design value of 12.7 ppm or less or
not classified CO areas) must satisfy one of
the following requirements:

(a) the interim emissions [redte-
#en] tests required by 20.2.99.138 NMAC;
or

(b) the department shall submit to
US EPA an implementation plan revision
that contains motor vehicle emissions budg-
et(s) and an attainment demonstration, and
the budget test required by 20.2.99.137
NMAC must be satisfied using the [sebsait-
ted] adequate or approved motor vehicle
emissions budget(s) (as described in
Paragraph (2) of Subsection [B] F of
20.2.99.128 NMAC).

[E]JG. PMI10 nonattainment
and maintenance areas. In addition to the
criteria listed in Table 1 in Subsection B of
20.2.99.128 NMAC that are required to be
satisfied at all times, in PM10 nonattain-
ment and maintenance areas conformity
determinations must include a demonstra-
tion that the hot spot, budget and/or interim
emissions [reduetion] tests are satisfied as
described in the following.

(1) FHWA/FTA projects in PM10
nonattainment or maintenance areas must
satisfy the hot spot test required by
20.2.99.135 NMAC.

(2) In PM10 nonattainment and
maintenance areas the budget test must be
satisfied as required by 20.2.99.137 NMAC
for conformity determinations made on or
after:

(a) [fertyfive—(45days—atftersa
) FeEy A hat f .
ted-to-USERA—untess USEPA has-deelared
; . ; S
es—eof| the effective date of EPA’s finding
that a motor vehicle emissions budget in a
submitted control strategy implementation

plan revision or maintenance plan is ade-
quate for transportation conformity purpos-

es;

(b) [AfterSERA-has—deeclared
. . gees
.. FeteSy .

f ; . ; P

es-| the publication date of EPA’s approval

of such a budget in the federal register; or
(c) the effective data of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through
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direct final rulemaking. (c) the effective data of EPA’s | egy implementation plan revision or main-

(3) In PM10 nonattainment areas
the interim emissions [reduetion] tests must
be satisfied as required by 20.2.99.138
NMAC for conformity determinations
made:

(a) [During—the—first—fortyfive

formity—purpeses| if there is no approved

approval of such a budget in the federal reg-

tenance plan.

ister, if such approval is completed through
direct final rulemaking.

(2) In NO2 nonattainment areas
the interim emissiongs [reduettonr] tests must
be satisfied as required by 20.2.99.138
NMAC for conformity determinations
made when there is no approved motor

J. Areas with limited
maintenance plans. Notwithstanding the
other paragraphs of this section, an area is
not required to satisfy the regional emis-
sions analysis for Sections 20.2.99.137
NMAC and/or 20.2.99.138 NMAC for a
given pollutant and NAAQS, if the area has

vehicle emissions budget from an applica-

ble implementation plan and no adequate
motor vehicle emissions budget from a sub-

an adequate or approved limited mainte-
nance plan would have to demonstrate that

it would be unreasonable to expect that such

mitted control strategy implementation plan

an arca would experience enough motor

motor vehicle emissions budget from an
applicable implementation plan and no ade-
quate motor vehicle emissions budget from
a submitted control strategy implementation
plan revision or maintenance plan; or

[ HUSEPA-has—declared—the

. ol . ]
it i s

[¢e¥](b) if the submitted imple-
mentation plan revision is a demonstration
of impracticability under CAA Section
189(a)(1)(B)(ii) and does not demonstrate
attainment.

[E]H. NO2 nonattainment and
maintenance areas. In addition to the crite-
ria listed in Table 1 in Subsection B of
20.2.99.128 NMAC that are required to be
satisfied at all times, in NO2 nonattainment
and maintenance areas conformity determi-
nations must include a demonstration that
the budget and/or interim emissions [fedue-
#e#| tests are satisfied as described in the
following.

(1) In NO2 nonattainment and
maintenance areas the budget test must be
satisfied as required by 20.2.99.137 NMAC
for conformity determinations made on or
after:

(a) [Eerty-five—(45)days—aftera
vl . .
ted-to-USERAunless USEPA-has-deelared
; . ; 53

es—of| the effective date of EPA’s finding

revision or maintenance plan.[:]

L PM2.5 nonattainment
and maintenance areas. In addition to the
criteria listed in Table 1 in Subsection B of

vehicle emissions growth for a NAAQS
violations to occur. A conformity determi-
nation that meets other applicable criteria in
Table 1 or Subsection B of this section
(20.2.99.128 NMAC) is_still required,
including the hot-spot requirements for
projects in CO and PM10 areas.

K. Areas with insignificant

motor vehicle emissions. Notwithstanding
the other Subsections in this section

(20.2.99.128 NMAC), and area is not
required to satisfy a regional emissions
analysis for Sections 20.2.99.137 NMAC
and/or 20.2.99.138 NMAC for a given pol-
lutant/precursor and NAAQS, if EPA finds
through the adequacy or approval process
that a SIP demonstrates that regional motor
vehicle emissions are an insignificant con-
tributor to the air quality problem for that
pollutant/precursor and NAAQS. The SIP
would have to demonstrate that it would be

Section 20.2.99.128 NMAC that are

unreasonable to expect that such an area

required to be satisfied at all times, in

would experience enough motor vehicle

PM2.5 nonattainment and maintenance
areas conformity determinations must
include a demonstration that the budget
and/or interim emissions tests are satisfied
as described in the following:

(1) in PM2.5 nonattainment and
maintenance areas the budget in a submitted
control strategy implementation plan revi-

sion or maintenance plan is adequate for
transportation conformity purposes;

(a) the effective date of EPA’s
finding that a motor vehicle emissions

emissions growth in that pollutant/precursor
for a NAAQS violation to occur. Such a
finding would be based on a number of fac-

tors, including the percentage of motor
vehicle emissions in the context of the total

SIP inventory, the current state of air quali-
ty as determined by monitoring data for that
NAAQS, the absence of SIP motor vehicle
control measures, and historical trends and
future projections of the growth of motor
vehicle emissions. A conformity determina-
tion that meets other applicable criteria in

budget in a submitted control strategy

Table 1 or Subsection B of this section

implementation plan revision or mainte-
nance plan is adequate for transportation

conformity purposes;
(b) the publication date of EPA’s

(20.2.99.128 NMAC) is still required,

including regional emissions analyses for
Sections 20.2.99.137 NMAC and/or

20.2.99.138 NMAC for other

approval of such a budget in the federal reg-

pollutants/precursors and NAAQS that

ister; or

that a motor vehicle emissions budget in a
submitted control strategy implementation

(c) the effective data of EPA’s

apply. Hot-spot requirements for projects in
CO PMI10 area in Section 20.2.99.135

approval of such a budget in the rederal reg-

NMAC must also be satisfied, unless EPA

plan revision or maintenance plan is ade-

ister, if such approval is completed through

determined that the SIP also demonstrates

quate for transportation conformity purpos-
€s.

(b) [After—US—EPA-has—deelared
thatthe-motor-vehicle emissions budgetin-a
submmitted-control-sirategymplementation
plan—revision—ormamicnance plan—is—ade

es-] the publication date of EPA’s approval

direct final rulemaking.
(2) In PM2.5 nonattainment areas

the interim emissions tests must be satisfied

that projects will not create new localized
violations and/or increase the severity or
number of existing violations of such

as required by Section 20.2.99.138 NMAC

NAAQS. If EPA_subsequently finds that

for conformity determinations made if there
is no approved motor vehicle emissions

budget from an applicable implementation

motor vehicle emissions of a given pollu-

tant/precursor are significant, this subsec-
tion would no longer apply for future con-

plan and no adequate motor vehicle emis-

of such a budget in the federal register; or

sions budget from a submitted control strat-

formity determinations for that
pollutant/precursor and NAAQS.
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[6]L. Isolated rural nonattain-
ment and maintenance areas. This subsec-
tion applies to any nonattainment or mainte-
nance area (or portion thereof) which does
not have a metropolitan transportation plan
or TIP and whose projects are not part of the
emissions analysis of any MPO’s metropol-
itan transportation plan or TIP. This sub-
section does not apply to “donut” areas
which are outside the metropolitan planning
boundary and inside the
nonattainment/maintenance area boundary.

(1) FHWA/FTA projects in all iso-
lated rural nonattainment and maintenance
areas must satisfy the requirements of
20.2.99.129 NMAC through 20.2.99.131
NMAC, Subsection D of 20.2.99.132
NMAC, 20.2.99.135 NMAC, and
20.2.99.136 NMAC. Until US EPA
approves the control strategy implementa-
tion plan or maintenance plan for a rural CO
nonattainment or maintenance area,
FHWA/FTA projects must also satisfy the
requirements of Subsection B of
20.2.99.135 NMAC (“Localized CO and
PM10 violations (hot spots)”).

(2) Isolated rural nonattainment
and maintenance areas are subject to the
budget and/or interim emissions [reduetion]
tests as described in Subsections C through
[E] K of 20.2.99.128 NMAC, with the fol-
lowing modifications:

(a) when the requirements of
20.2.99.137 NMAC and 20.2.99.138
NMAC apply to isolated rural nonattain-
ment and maintenance areas, references to
“transportation plan” or “TIP” should be
taken to mean those projects in the
statewide transportation plan or statewide
TIP which are in the rural nonattainment or
maintenance area.

(b) in isolated rural nonattain-
ment and maintenance areas that are subject
to 20.2.99.137 NMAC, FHWA/FTA proj-
ects must be consistent with motor vehicle
emissions budget(s) for the years in the
timeframe of the attainment demonstration
or maintenance plan. For years after the
attainment year (if a maintenance plan has
not been submitted) or after the last year of
the maintenance plan, FHWA/FTA projects
must satisfy one of the following require-
ments:

(i) 20.2.99.137 NMAC;

(ii) 20.2.99.138 NMAC
(including regional emissions analysis for
NOx in all ozone nonattainment and main-
tenance areas, notwithstanding Paragraph
(2) of Subsection [B] F of 20.2.99.138
NMAC; or

(iii) as demonstrated by
the air quality dispersion model or other air
quality modeling technique used in the
attainment demonstration or maintenance
plan, the FHWA/FTA project, in combina-
tion with all other regionally significant

projects expected in the area in the time-
frame of the statewide transportation plan,
must not cause or contribute to any new vio-
lation of any standard in any areas; increase
the frequency or severity of any existing
violation of any standard in any area; or
delay timely attainment of any standard or
any required interim emission reductions or
other milestones in any area; control meas-
ures assumed in the analysis must be
enforceable.

(¢) the choice of requirements in
Subparagraph (b) of Paragraph (2) of
Subsection G of 20.2.99.128 NMAC and
the methodology used to meet the require-
ments of item (iii) of Subparagraph (b) of
Paragraph (2) of Subsection G of
20.2.99.128 NMAC must be determined
through the interagency consultation
process required in Paragraph (6) of
Subsection B of 20.2.99.117 NMAC and
Paragraph (5) of Subsection C of
20.2.99.117 NMAC through which the rele-
vant recipients of title 23 U.S.C. or federal
transit laws funds, [tHhe—NMSHIB]
NMDOT, the department, or the local air
quality agency should reach consensus
about the option and methodology selected;
US EPA and US DOT must be consulted
through this process as well; in the event of
unresolved disputes, conflicts may be esca-
lated to the governor consistent with the
procedure in 20.2.99.123 NMAC, which
applies to department comments on a con-
formity determination.

[12/14/94; 11/23/98; 20.2.99.128 NMAC -
Rn, 20 NMAC 2.99.128 10/31/02; A,
10/15/05]

20.2.99.129 CRITERIA AND
PROCEDURES - LATEST PLANNING
ASSUMPTIONS.

A. Except as provided in

this paragraph, [F]the conformity determi-
nation, with respect to all other applicable
criteria in 20.2.99.130 NMAC through
20.2.99.138 NMAC, must be based upon
the most recent planning assumptions in
force at the time [ef] the conformity [deter-
sination] analysis begins. The conformity
determination must satisfy the requirements
of Subsections B through F of 20.2.99.129
NMAC using the planning assumptions
available at the time the conformity analysis
begins as determined through the intera-
gency consultation process required
Subparagraph (a) of Paragraph (1) of
Subsection C of Section 20.2.99.116
NMAC. The “time the conformity analysis

used in the conformity determination only if
a significant delay in the analysis has
occurred, as determined through intera-

gency consultation.
B. Assumptions (includ-

ing, but not limited to, vehicle miles trav-
eled per capita or per household, trip gener-
ation per household, vehicle occupancy,
household size, vehicle fleet mix, vehicle
ownership, and the geographic distribution
of population growth) must be derived from
the estimates of current and future popula-
tion, employment, travel, and congestion
most recently developed by the MPO, or
other agency authorized to make such esti-
mates and approved by the MPO. The con-
formity determination must also be based
on the latest assumptions about current and
future background concentrations.

C. The conformity deter-
mination for each transportation plan and
TIP must discuss how transit operating poli-
cies (including fares and service levels) and
assumed transit ridership have changed
since the previous conformity determina-
tion.

D. The conformity deter-
mination must include reasonable assump-
tions about transit service and increases in
transit fares and road and bridge tolls over
time.

E. The conformity deter-
mination must use the latest existing infor-
mation regarding the effectiveness of the
TCMs and other implementation plan meas-
ures which have already been implemented.

F. Key assumptions shall
be specified and included in the draft docu-
ments and supporting materials used for the
interagency and public consultation
required by 20.2.99.116 NMAC through
20.2.99.124 NMAC.

[12/14/94; 11/23/98; 20.2.99.129 NMAC -
Rn, 20 NMAC 2.99.129 10/31/02; A,
10/15/05]

20.2.99.135 CRITERIA AND
PROCEDURES - LOCALIZED CO
AND PM10 VIOLATIONS (HOT
SPOTS).

A. This paragraph applies

at all times. The FHWA/FTA project must
not cause or contribute to any new localized
CO or PM10 violations or increase the fre-
quency or severity of any existing CO or
PM10 violations in CO and PM10 nonat-
tainment and maintenance areas. This crite-
rion is satisfied if it is demonstrated that
during the time frame of the transportation

begins” for a transportation plan or TIP

plan (or regional emissions analysis) [#hat]

determination in the point at which the
MPO or the other designated agency begins

to model the impact of the proposed trans-
portation plan or TIP on travel and/or emis-
sions. New data that becomes available
after an analysis begins is required to be

no new local violations will be created and
the severity or number of existing violations
will not be increased as a result of the proj-
ect. The demonstration shall be performed
according to the consultation requirements
of Subsection A 0f 20.2.99.120 NMAC and
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the methodology
20.2.99.146 NMAC.

B. This paragraph applies
for CO nonattainment areas as described in
Paragraph (1) of Subsection [B] F of
20.2.99.128 NMAC. Each FHWA/FTA
project must eliminate or reduce the severi-
ty and number of localized CO violations in
the area substantially affected by the project
(in CO nonattainment areas). This criterion
is satisfied with respect to existing localized
CO violations if it is demonstrated that dur-
ing the time frame of the transportation plan
(or regional emissions analysis) existing
localized CO violations will be eliminated
or reduced in severity and number as a
result of the project. The demonstration
must be performed according to the consul-
tation requirements of Subsection A of
20.2.99.120 NMAC and the methodology
requirements of 20.2.99.146 NMAC.
[12/14/94; 11/23/98; 20.2.99.135 NMAC -
Rn, 20 NMAC 2.99.135 10/31/02; A,
10/15/05]

requirements  of

20.2.99.136 CRITERIA AND
PROCEDURES - COMPLIANCE
WITH PM10 and PM2.5 CONTROL
MEASURES. The FHWA/FTA project
must comply with PM10 and PM2.5 control

measures in the applicable implementation
plan. This criterion is satisfied if the proj-
ect-level conformity determination contains
a written commitment from the project
sponsor to include in the final plans, speci-
fications, and estimates for the project those
control measures (for the purpose of limit-
ing PM10 and PM2.5 emissions from the

construction activities and/or normal use
and operation associated with the project)
that are contained in the applicable imple-
mentation SIP.

[12/14/94; 11/23/98; 20.2.99.136 NMAC -
Rn, 20 NMAC 2.99.136 10/31/02; A,
10/15/05]

20.2.99.137 CRITERIA AND
PROCEDURES - MOTOR VEHICLE
EMISSIONS BUDGET.

A. The transportation plan,
TIP, and project not from a conforming
transportation plan and TIP must be consis-
tent with the motor vehicle emissions budg-
et(s) in the applicable control strategy
implementation plan (or implementation
plan submission). This criterion applies as
described in Subsections C through [&] L of
20.2.99.128 NMAC. This criterion is satis-
fied if it is demonstrated that emissions of
the pollutants or pollutant precursors
described in Subsection C of 20.2.99.137
NMAC are less than or equal to the motor
vehicle emissions budget(s) established in
the applicable implementation plan or
implementation plan submission.

B. Consistency with the
motor vehicle emissions budget(s) must be

demonstrated for each year for which the
applicable (and/or submitted) implementa-
tion plan specifically establishes motor
vehicle emissions budget(s), for the attain-

(d) for any analysis years before
the last year of the maintenance plan, emis-
sions must be less than or equal to the motor
vehicle emissions budget(s) established for

ment year (if it is within the time frame of

the most recent prior year.

the transportation plan) for the last year of
the transportation plan’s forecast period,
and for any intermediate years as necessary
so that the years for which consistency is
demonstrated are no more than ten years
apart, as follows.

(1) Until a maintenance plan is
submitted:

(a) emissions in each year (such
as milestone years and the attainment year)
for which the control strategy implementa-
tion plan revision establishes motor vehicle
emissions budget(s) must be less than or
equal to that year’s motor vehicle emissions
budget(s); and

(b) emissions in years for which
no motor vehicle emissions budget(s) are
specifically established must be less than or
equal to the motor vehicle emissions budg-
et(s) established for the most recent prior
year; for example, emissions in years after
the attainment year for which the imple-
mentation plan does not establish a budget
must be less than or equal to the motor vehi-
cle emissions budget(s) for the attainment
year.

(2) When a maintenance plan has
been submitted:

(a) emissions must be less than or
equal to the motor vehicle emissions budg-
et(s) established for the last year of the
maintenance plan, and for any other years
for which the maintenance plan establishes
motor vehicle emissions budgets; if the
maintenance plan does not establish motor
vehicle emissions budgets for any years
other than the last year of the maintenance
plan, the demonstration of consistency with
the motor vehicle emissions budget(s) must
be accompanied by a qualitative finding that
there are no factors which would cause or
contribute to a new violation or exacerbate
an existing violation in the years before the
last year of the maintenance plan; the inter-
agency consultation process required by
20.2.99.116 NMAC through 20.2.99.124
NMAC shall determine what must be con-
sidered in order to make such a finding;

(b) for years after the last year of
the maintenance plan, emissions must be
less than or equal to the maintenance plan’s
motor vehicle emissions budget(s) for the
last year of the maintenance plan; [exd]

(¢) if an approved and/or submit-
ted control strategy implementation plan
has established motor vehicle emissions
budgets for years in the timeframe of the
transportation plan, emissions in these years
must be less than or equal to the control
strategy implementation plan’s motor vehi-
cle emissions budget(s) for these years[-] :
and

C. Consistency with the
motor vehicle emissions budget(s) must be
demonstrated for each pollutant or pollutant
precursor in Subsection B of 20.2.99.109
NMAC (or 20.2.99.101 NMAC) for which
the area is in nonattainment or maintenance
and for which the applicable implementa-
tion plan (or implementation plan submis-
sion) establishes a motor vehicle emissions
budget.

D. Consistency with the
motor vehicle emissions budget(s) must be
demonstrated by including emissions from
the entire transportation system, including
all regionally significant projects contained
in the transportation plan and all other
regionally significant highway and transit
projects expected in the nonattainment or
maintenance area in the timeframe of the
transportation plan.

(1) Consistency with the motor
vehicle emissions budget(s) must be
demonstrated with a regional emissions
analysis that meets the requirements of
20.2.99.141 NMAC through [26-2-99445]
20.2.99.147 NMAC and 20.2.99.120
NMAC.

(2) The regional emissions analy-
sis may be performed for any years in the
timeframe of the transportation plan provid-
ed they are not more than ten years apart
and provided the analysis is performed for
the attainment year (if it is in the timeframe
of the transportation plan) and the last year
of the plan’s forecast period. Emissions in
years for which consistency with motor
vehicle emissions budgets must be demon-
strated, as required in Subsection B of
20.2.99.137 NMAC, may be determined by
interpolating between the years for which
the regional emissions analysis is per-
formed.

E. Motor vehicle emis-
sions budgets in submitted control strategy
implementation plan revisions and submit-
ted maintenance plans.

(1) Consistency with the motor
vehicle emissions budgets in submitted con-
trol strategy implementation plan revisions
or maintenance plans must be demonstrated
if US EPA has declared the motor vehicle
emissions budget(s) adequate for trans-

portation conformity purposes, [er—begta-

€S f f .
ontess—US—EPA—has—deelared—the—moter
transpertation—eonformity—purpesesy| and
the adequacy finding is effective. However,
motor vehicle emissions budgets in submit-

ted implementation plans do not supersede
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the motor vehicle emissions budgets in
approved implementation plans for the
same Clean Air Act requirement and the
period of years addressed by the previously
approved implementation plan, unless US
EPA specifies otherwise in its approval of a
SIP.

(2) If US EPA has not declared an
implementation plan submission’s motor
vehicle emissions budget(s) [#]adequate
for transportation conformity purposes, the
[#redeguate] budget(s) shall not be used to
satisfy the requirements of this section.
Consistency with the previously established
motor vehicle emissions budget(s) must be
demonstrated. If there are no previously
approved implementation plans or imple-
mentation plan submissions with adequate
motor vehicle emissions budgets, the inter-
im emissions [reeuettor] tests required by
20.2.99.138 NMAC must be satisfied.

(3) If US EPA declares an imple-
mentation plan submission’s motor vehicle
emissions budget(s) inadequate for trans-
portation conformity purposes [mere—than
; ; I s o
US—EPRA:] after US EPA_had previously
found the budget(s) adequate, and conform-
ity of a transportation plan or TIP has
already been determined by US DOT using
the budget(s), the conformity determination
will remain valid. Projects included in that
transportation plan or TIP could still satisfy
20.2.99.133 NMAC and 20.2.99.134
NMAC, which require a currently conform-
ing transportation plan and TIP to be in
place at the time of a project’s conformity
determination and that projects come from a
conforming transportation plan and TIP.

(4) US EPA will not find a motor
vehicle emissions budget in a submitted
control strategy implementation plan revi-
sion or maintenance plan to be adequate for
transportation conformity purposes unless
the following minimum criteria are satis-
fied:

(a) the submitted control strategy
implementation plan revision or mainte-
nance plan was endorsed by the governor
(or his or her designee) and was subject to a
state public hearing;

(b) before the control strategy
implementation plan or maintenance plan
was submitted to US EPA, consultation
among federal, state, and local agencies
occurred; full implementation plan docu-
mentation was provided to US EPA; and US
EPA’s stated concerns, if any, were
addressed;

(¢) the motor vehicle emissions
budget(s) is clearly identified and precisely
quantified;

(d) the motor vehicle emissions
budget(s), when considered together with
all other emissions sources, is consistent
with applicable requirements for reasonable

further progress, attainment, or mainte-
nance (whichever is relevant to the given
implementation plan submission);

(e) the motor vehicle emissions
budget(s) is consistent with and clearly
related to the emissions inventory and the
control measures in the submitted control
strategy implementation plan revision or
maintenance plan; and

(f) revisions to previously submit-
ted control strategy implementation plans or
maintenance plans explain and document
any changes to previously submitted budg-
ets and control measures; impacts on point
and area source emissions; any changes to
established safety margins (see Subsection
[AF] AO of 20.2.99.7 NMAC for defini-
tion); and reasons for the changes (includ-
ing the basis for any changes related to
emission factors or estimates of vehicle
miles traveled).

(5) Before determining the ade-
quacy of a submitted motor vehicle emis-
sions budget, US EPA will review the
department’s compilation of public com-
ments and response to comments that are
required to be submitted with any imple-
mentation plan. US EPA will document its
consideration of such comments and
responses in a letter to the department indi-
cating the adequacy of the submitted motor
vehicle emissions budget.

(6) When the motor vehicle emis-
sions budget(s) used to satisfy the require-
ments of this section are established by an
implementation plan submittal that has not
yet been approved or disapproved by US
EPA, the MPO and US DOT’s conformity
determinations will be deemed to be a state-
ment that the MPO and US DOT are not
aware of any information that would indi-
cate that emissions consistent with the
motor vehicle emissions budget will cause
or contribute to any new violation of any
standard; increase the frequency or severity
of any existing violation of any standard; or
delay timely attainment of any standard or
any required interim emission reductions or
other milestones.

F. Adequacy review

if the complete implementation plan is not
accessible electronically through the inter-

net and a copy is requested within fifteen
(15) days of the date of the website notice,
the comment period will be extended 30
days from the date that a copy of the imple-
mentation plan is mailed;

(¢) after the public comment peri-
od closes, US EPA will inform the depart-
ment in writing whether US EPA has found
the submission adequate or inadequate for
use in transportation conformity, including
response to any comments submitted direct-
ly and review of comments submitted
through the department process, or US EPA

will include the determination of adequacy
or inadequacy in a proposed or final action

approving or disapproving the implementa-
tion plan under Subparagraph (c) of
Paragraph (2) of Subsection F of this sec-
tion (20.2.99.137 NMAC);

(d) US EPA will publish a federal
register notice to inform the public of US
EPA’s finding; if EPA finds the submission
adequate, the effective date of this finding
will be fifteen (15) days from the date the
notice is published as established in the fed-
eral register notice, unless US EPA is taking
a final approval action on the SIP as
described in Subparagraph (c) of Paragraph
(2) for Subsection F for this section
(20.2.99.137 NMAC);

(¢) US EPA_will announce
whether the implementation plan submis-
sion is adequate or inadequate for use in
transportation conformity on US EPA’s
website; the website will also include US
EPA’s response to comments of any com-
ments were received during the public com-
ments period;

(f) if after US EPA _has found a
submission adequate, US EPA has cause to
reconsider this finding, US EPA will repeat
actions described in Subparagraphs (a)
through (e) of Paragraph (1) of Subsection F
or Paragraph (2) of Subsection F of
20.2.99.137 NMAC unless US EPA_deter-
mines that there is no need for additional

public comment given the deficiencies of
the implementation plan submission; in all

process for implementation plan submis-

cases where US EPA reverses its previous

sions. US EPA will use the procedure list-
ing in Paragraph (1) of Subsection F of this

finding to a finding of inadequacy under
Paragraph (1) of Subsection F of

section (20.2.99.137 NMAC) to review the

20.2.99.137 NMAC, such a finding will

adequacy of an implementation plan.
(1) When US EPA_reviews the

become effective immediately upon the date
of US EPA’s letter to the department;

adequacy of an implementation plan sub-
mission prior to EPA’s final action on the

(g) if after EPA has found a sub-
mission inadequate, US EPA _has cause to

implementation plan:
(a) US EPA will notify the public

reconsider the adequacy of that budget, US
EPA_will repeat actions described in

through US EPA’s website when US EPA

Subparagraphs (a) through (e) of Paragraph

receives an implementation plan submis-

(1) of this section (20.2.99.137 NMAC).

sion that will be reviewed for adequacy;
(b) the public will have a mini-

(2) When US EPA_reviews the
adequacy of an implementation plan sub-

mum of 30 days to comment on the adequa-

mission simultaneously with US EPA’s

cy of the implementation plan submission;

approval or disapproval of the implementa-
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(a) US EPA’s federal register
notice of proposed or direct final rulemak-
ing will serve to notify the public that US
EPA _will be reviewing the implementation
plan submission for adequacy;

(b) the publication of the notice of
proposed rulemaking will start a public

comment period of at least thirty (30) days;
() US EPA will indicate whether

the implementation plan submission is ade-
quate and thus can be used for conformity
either in US EPA’s final rulemaking or
through the process described in
Subparagraphs (c) through (e) of Paragraph

L 0f 20.2.99.138 NMAC demonstrates that
for each analysis year and for each of the
pollutants described in Subsection [B] F of
20.2.99.138 NMAC:

[(5](a) the emissions predicted in
the “action” scenario are less than the emis-
sions predicted in the “baseline” scenario,
and this can be reasonably expected to be
true in the periods between the analysis
years; and

[€31(b) the emissions predicted
in the “action” scenario are lower than 1990
emissions by any nonzero amount, in areas

values less than 12.7 ppm and not classified

CO nonattainment areas if a regional emis-
sions analysis that satisfies the requirements

of Sections 20.2.99.141 NMAC through
20.2.99.147 NMAC and Subsections G
through J of 20.2.99.138 NMAC demon-
strates that for each analysis year and for
each of the pollutants described in
Subsection F of 20.2.99.138 NMAC:

(a) the emissions predicted in the
“action” scenario are not greater than the
emissions predicted in the “baseline” sce-
nario, and this can be reasonably expected

for the 1-hour ozone NAAQS as described

to be true in the periods between the analy-

(1) of Subsection F of this section

in Subsection C of section 20.2.99.128

sis years; or

(20.2.99.137 NMACQ); if US EPA makes an

adequacy finding through a final rulemak-
ing that approves the implementation plan

NMAC:; or the 2002 emissions by any
nonzero amount, in areas for the 8-hour

(b) the emissions predicted in the
“action” scenario are not greater than 1990

ozone NAAQS as described in Subsections

submission, such a finding will become
effective upon the publication date of US

EPA’s approval in the federal register, or
upon the effective date of US EPA’s
approval if such action is conducted through

D and E 0f20.2.99.128 NMAC.
(2) In marginal and below ozone
nonattainment areas and other ozone nonat-

tainment areas that are not subject to the
reasonable further progress requirements of

direct final rulemaking; US EPA_will
respond to comments received directly and

review comments submitted through the
department process and include the

the Clean Air Act Section 182(b)(1) if a
regional emissions analysis that satisfies the
requirements of Section 20.2.99.141
NMAC through 20.2.99.147 NMAC and

response to comments in the applicable

Subsection G through J of 20.2.99.138

docket.

[12/14/94; 11/23/98; 20.2.99.137 NMAC -
Rn, 20 NMAC 2.99.137 10/31/02; A,
10/15/05]

20.2.99.138 CRITERIA AND
PROCEDURES - [EMHSSION-REDHE-
HONS] INTERIM EMISSIONS IN
AREAS WITHOUT MOTOR VEHICLE
EMISSIONS BUDGETS.

A. The transportation plan,
TIP, and project not from a conforming
transportation plan and TIP must [ees-
tribute—to—emissions—reduettons| satisfy the

NMAC demonstrates that for each analysis
year and for each of the pollutants described
in Subsection F 0f 20.2.99.138 NMAC:

(a) the emissions predicted_in the
“action” scenario are not greater than the
emissions predicted in the “baseline” sce-
nario, and this can be reasonably expected
to be true in the periods between the analy-
sis years; or

(b) the emissions predicted in the
“action” scenario are not greater than the
1990 emissions, in areas for the 1-hour
NAAQS as described in Subsection C of
20.2.99.128 NMAC : or the 2002 emissions,

interim emissions test(s) as described in
Subsections C through L of 20.2.99.128

in areas for the 8-hour ozone NAAQS as
described in Subsections D and E for

NMAC. This criterion applies [as-deseribed
MNMAC—H-apphes] to the net effect of the
action (transportation plan, TIP, or project
not from a conforming transportation plan
and TIP) on motor vehicle emissions from
the entire transportation system.

B. Ozone areas. The

20.2.99.128 NMAC.

C. CO areas.
on may be met:

(1) in moderate areas with design
values greater than 12.7 ppm and serious
CO nonattainment areas that are subject to
Clean Air Act Section 187(a)(7) if a region-
al emissions analysis that satisfies they

This criteri-

requirements of this subsection (Subsection

requirements of Sections 20.2.99.141

B of 20.2.99.138 NMAC) apply to all 1-

NMAC through 20.2.99.147 NMAC and

hour ozone and 8-hour ozone NAAQS

Subsections G through J of 20.2.99.138

areas, except for certain requirements as

NMAC demonstrates that for each analysis

indicated. This criterion may be met.

(1) [#]In moderate and above
ozone nonattainment areas that are subject
to the reasonable further progress require-
ments of CAA Section 182(b)(1) [erd—#

. .

) I e C Ereate
areas] if a regional emissions analysis that
satisfies the requirements of 20.2.99.141
NMAC through [26-299-445] 20.2.99.147

year and for each of the pollutants described
in Subsection F 0f 20.2.99.138 NMAC:

emissions.
[€]D. PMI10 and NO2 areas.
This criterion may be met in PM10 and

NO2 nonattainment areas[:—mrersirel—and
below-ozene-nonattainment-areas-and-other

areas] if a regional emissions analysis that
satisfies the requirements of 20.2.99.141
NMAC through [26-2:99445] 20.2.99.147
NMAC and Subsections [E] G through [H]
J of 20.2.99.138 NMAC demonstrates that
for each analysis year and for each of the
pollutants described in Subsection [B] F of
20.2.99.138 NMAC, one of the following
requirements is met:

(1) the emissions predicted in the
“action” scenario are [fess] not greater than
the emissions predicted in the “baseline”
scenario, and this can be reasonably expect-
ed to be true in the periods between the
analysis years; or

(2) the emissions predicted in the
“action” scenario are not greater than base-
line emissions; baseline emissions are those
estimated to have occurred during calendar
year 1990, unless the conformity implemen-
tation plan revision required by 40 CFR
51.390 defines the baseline emissions for a
PM10 area to be those occurring in a differ-
ent calendar year for which a baseline emis-
sions inventory was developed for the pur-
pose of developing a control strategy imple-
mentation plan.

E. PM2.5 areas. This cri-
terion maybe met in PM2.5 nonattainment
areas if a regional emissions analysis that
satisfies the requirements of Sections

(a) the emissions predicted in the

20.2.99.141 NMAC through 20.2.99.147

“action” scenario are less than the emissions

NMAC and Subsections G through J of

predicted in the “baseline” scenario, and

20.2.99.138 NMAC demonstrates that for

this can be reasonably expected to be true in

each analysis year and for each of the pollu-

the periods between the analysis years; and

tants described in Subsection F of

(b) the emissions predicted in the

20.2.99.138 NMAC, one of the following

“action” scenario are lower than 1990 emis-
sions by any nonzero amount.

requirements is met:
(1) the emissions predicated in
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the “action” scenario are not greater than

narios are exactly the same, and conse-

the emissions predicted in the “baseline”

quently, the emissions predicted in the

scenario, and this can be reasonably expect-

“action” scenario are not greater than the

ed to be true in the periods between the

emissions predicted in the “baseline” sce-

analysis years; or
(2) the emissions predicted in the

“action” scenario are not greater that 2002
emissions.

[BJE.  Pollutants. The region-
al emissions analysis must be performed for
the following pollutants:

(1) VOC in ozone areas;

(2) NOx in ozone areas, unless
the US EPA administrator determines that
additional reductions of NOx would not
contribute to attainment;

(3) CO in CO areas;

(4) PM10 in PM10 areas;

(5) [Frenspertation—related—pre-
eursers—ePMI0—in—PMIO0—nenattainment
and—maintenanee] VOC and/or NOx in
PMI10 areas if the US EPA regional admin-
istrator or the department has made a find-
ing that such precursor emissions from
within the area are a significant contributor
to the PM10 nonattainment problem and has
so notified the MPO and US DOT; [and]

(6) NOx in NO2 areas;

(7) PM2.5 areas; and

(8) reentrained road dust in
PM2.5 areas only if the US EPA regional

administrator or the department has made a
finding that emissions from reentrained

road dust within the area are a significant
contributor to the PM2.5 nonattainment
problem and has so notified the MPO and
US DOT.

[E]G.  Analysis years[:] .

(1) The regional emissions analy-
sis must be performed for analysis years
that are no more than ten (10) years apart.
The first analysis year must be no more than
five (5) years beyond the year in which the
conformity determination is being made.
The last year of transportation plan’s fore-
cast period must also be an analysis year.

(2) For areas using Subparagraph
(a) of Paragraph (2) of Subsection B of
Section 20.2.99.138 NMAC, Subparagraph
(a) of Paragraph (2) of Subsection C of
Section 20.2.99.138 NMAC, Paragraph (1)
of Subsection D of Section 20.2.99.138
NMAC, and Paragraph (1) of Subsection E
of Section 20.2.99.138 NMAC, a regional
emissions analysis that satisfies the require-
ments of Sections 20.2.99.141 NMAC
through ~ 20.2.99.147 NMAC  and
Subsections G through J of Section
20.2.99.138 would not be required for
analysis years in which the transportation
projects and planning assumptions in the
“action” and “baseline” scenarios are exact-
ly the same. In such a case, Subsection A of
Section 20.2.99.138 NMAC can be satisfied

by documenting that the transportation proj-
ects and planning assumptions in both sce-

nario for such analysis years.

[F]JH.  “Baseline” scenario.
The regional emissions analysis required by
Subsections B and [€] E of 20.2.99.138
NMAC must estimate the emissions that
would result from the “baseline” scenario in
each analysis year. The “baseline” scenario
must be defined for each of the analysis
years. The “baseline” scenario is the future
transportation system that will result from
current programs, including the following
(except that exempt projects listed in
Subsection A of 20.2.99.149 NMAC and
projects exempt from regional emissions
analysis as listed in Subsection B of
20.2.99.149 NMAC need not be explicitly
considered):

(1) all in-place regionally signifi-
cant highway and transit facilities, services
and activities;

(2) all ongoing travel demand
management or transportation system man-
agement activities; and

(3) completion of all regionally
significant projects, regardless of funding
source, which are currently under construc-
tion or are undergoing right-of-way acquisi-
tion (except for hardship acquisition and
protective buying); come from the first year
of the previously conforming transportation
plan and/or TIP; or have completed the
NEPA process.

[6]L “Action” scenario. The
regional emissions analysis required by
Subsections B and [€] E of 20.2.99.138
NMAC must estimate the emissions that
would result from the “action” scenario in
each analysis year. The “action” scenario
must be defined for each of the analysis
years. The “action” scenario is the trans-
portation system that would result from the
implementation of the proposed action
(transportation plan, TIP, or project not
from a conforming transportation plan and
TIP) and all other expected regionally sig-
nificant projects in the nonattainment area.
The “action” scenario must include the fol-
lowing (except that exempt projects listed in
Subsection A of 20.2.99.149 NMAC and
projects exempt from regional emissions
analysis as listed in Subsection B of
20.2.99.149 NMAC need not be explicitly
considered):

(1) all facilities, services, and
activities in the “baseline” scenario;

(2) completion of all TCMs and
regionally significant projects (including
facilities, services, and activities) specifi-
cally identified in the proposed transporta-
tion plan which will be operational or in
effect in the analysis year, except that regu-
latory TCMs may not be assumed to begin

at a future time unless the regulation is
already adopted by the enforcing jurisdic-
tion or the TCM is identified in the applica-
ble implementation plan;

(3) all travel demand manage-
ment programs and transportation system
management activities known to the MPO,
but not included in the applicable imple-
mentation plan or utilizing any federal fund-
ing or approval, which have been fully
adopted and/or funded by the enforcing
jurisdiction or sponsoring agency since the
last conformity determination;

(4) the incremental effects of any
travel demand management programs and
transportation system management activi-
ties known to the MPO, but not included in
the applicable implementation plan or uti-
lizing any federal funding or approval,
which were adopted and/or funded prior to
the date of the last conformity determina-
tion, but which have been modified since
then to be more stringent or effective;

(5) completion of all expected
regionally significant highway and transit
projects which are not from a conforming
transportation plan and TIP; and

(6) completion of all expected
regionally significant non-FHWA/FTA
highway and transit projects that have clear
funding sources and commitments leading
toward their implementation and comple-
tion by the analysis year.

[H]d. Projects not from a con-
forming transportation plan and TIP. For
the regional emissions analysis required by
Subsections B and [€] E of 20.2.99.138
NMAUC, if the project which is not from a
conforming transportation plan and TIP is a
modification of a project currently in the
plan or TIP, the “baseline” scenario must
include the project with its original design
concept and scope, and the “action” sce-
nario must include the project with its new
design concept and scope.

[12/14/94; 11/23/98; 20.2.99.138 NMAC -
Rn, 20 NMAC 2.99.138 10/31/02; A,
10/15/05]

20.2.99.139 CONSEQUENCES
OF CONTROL STRATEGY IMPLE-
MENTATION PLAN FAILURES.

A. Disapprovals.

(1) If US EPA disapproves any
submitted control strategy implementation
plan revision (with or without a protective
finding), the conformity status of the trans-
portation plan and TIP shall lapse on the
date that highway sanctions as a result of
the disapproval are imposed on the nonat-
tainment area under Section 179(b)(1) of
the CAA. No new transportation plan, TIP,
or project may be found to conform until
another control strategy implementation
plan revision fulfilling the same CAA
requirements is submitted and conformity
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to this submission is determined.

(2) If US EPA disapproves a sub-
mitted control strategy implementation plan
revision without making a protective find-
ing, [then—beginnins—one—hundred—twenty
20)—days—after—such—disapproval;| only
projects in the first three_(3) years of the
currently conforming transportation plan
and TIP may be found to conform. This
means that beginning [ene-hundred—twenty

: crordi .
teetive—finding] on the effective date of a
disapproval without a protective finding, no
transportation plan, TIP, or project not in the
first three_(3) years of the currently con-
forming plan and TIP may be found to con-
form until another control strategy imple-
mentation plan revision fulfilling the same
Clean Air Act requirements is submitted
[end-conformity-te-this-submissionis-deter-
ty—20)—days—feHewine—US—ERAs—disep-

MNMAL:], US EPA finds its motor vehicle

vehicle emissions budget(s) as a result of a
department failure, the conformity lapse
imposed by 20.2.99.139 NMAC because of
the department failure is removed.
[12/14/94; 11/23/98; 20.2.99.139 NMAC -
Rn, 20 NMAC 2.99.139 10/31/02; A,
10/15/05]

20.2.99.140 REQUIREMENTS
FOR ADOPTION OR APPROVAL OF
PROJECTS BY OTHER RECIPIENTS
OF FUNDS DESIGNATED UNDER
TITLE 23 U.S.C. OR THE FEDERAL
TRANSIT LAWS

A. Except as provided in
Subsection B of 20.2.99.140 NMAC, no
recipient of federal funds designated under
title 23 U.S.C. or the federal transit laws
shall adopt or approve a regionally signifi-
cant highway or transit project, regardless
of funding source, unless the recipient finds
that the requirements of one of the follow-
ing are met:

(1) the project [was—inetaded—in
thefirstthree- B rearsof the-mestreecently|
comes from the currently conforming trans-
portation plan and TIP[ter—the—eonformity

, Corni .
lapsed:] and the project’s design concept

and scope [kes] have not changed signifi-
cantly from those analyses for that trans-

most recent conformity determination [fe¥
the] that reflects the portion of the statewide
transportation plan and TIP which are in the
nonattainment or maintenance area, and the
project’s design concept and scope has not
changed significantly; or

(2) a new regional emissions
analysis including the project and all other
regionally significant projects expected in
the nonattainment or maintenance area
demonstrates that those projects in the
statewide transportation plan and statewide
TIP which are in the nonattainment or main-
tenance area would still conform if the proj-
ect were implemented (consistent with the
requirements of 20.2.99.137 NMAC and/or
20.2.99.138 NMAC for projects not from a
conforming transportation plan and TIP).

C. Notwithstanding
Subsections A and B of Section 20.2.99.140
NMAC, in nonattainment and maintenance
areas subject to Subsections J or K of
Section 20.2.99.128 NMAC for a given pol-
lutant/precursor and NAAQS, no recipient
of federal funds designated under title 20
U.S.C. or the federal transit laws shall adopt
or approve a regionally significant highway
or transit project, regardless of funding
source. Unless the recipient finds that the
requirements of one of the following are
met for that pollutant/precursor and
NAAQS:

portation plan and TIP; or

emissions budget(s) adequate pursuant to
Section 20.2.99.137 NMAC or approves the

(2) the project is included in the

(1) the project was included in the
most recent conformity determination for

regional emissions analysis for the current-

the transportation plan and TIP and the pro-

submission, and conformity to the imple-
mentation plan revision is determined.

(3) In disapproving a control
strategy implementation plan revision, US
EPA would give a protective finding where
a submitted plan contains adopted control
measures or written commitments to adopt
enforceable control measures that fully sat-
isfy the emissions reductions requirements
relevant to the statutory provision for which
the implementation plan revision was sub-
mitted, such as reasonable further progress
or attainment.

B. Failure to submit and
incompleteness. In areas where US EPA
notifies the department, MPO, and US DOT
of the department’s failure to submit a con-
trol strategy implementation plan or sub-
mission of an incomplete control strategy
implementation plan revision (either of
which initiates the sanction process under
CAA Sections 179 or 110(m)), the conform-
ity status of the transportation plan and TIP
shall lapse on the date that highway sanc-
tions are imposed on the nonattainment area
for such failure under Section 179(b)(1) of
the CAA, unless the failure has been reme-
died and acknowledged by a letter from the
US EPA regional administrator.

C. Federal implementation
plans. If US EPA promulgates a federal
implementation plan that contains motor

ly conforming transportation plan and TIP
conformity determination (even if the proj-

ect is not strictly included in the transporta-
tion plan or TIP for the purpose of MPO

project selection or endorsement) and the

project’s design concept and scope have not

ject’s design concept and scope has not

changed significantly; or
(2) the project as included in the

most recent conformity determination that
reflects the portions of the statewide trans-
portation plan and statewide TIP which are

changed significantly form those which
were included in the regional emissions

in the nonattainment or maintenance area
and the project’s design concept and scope

analysis; or

[1(3) [Fhere-is-a-—eurrentyeon
formins—transpertation-plan-endHHR-end] a
new regional emissions analysis including
the project and the currently conforming
transportation plan and TIP demonstrates
that the transportation plan and TIP would
still conform if the project were implement-
ed (consistent with the requirements of
20.2.99.137 NMAC and/or 20.2.99.138
NMAC for a project not from a conforming
transportation plan and TIP).

B. In isolated rural nonat-
tainment and maintenance areas subject to
Subsection G of 20.2.99.128 NMAC, no
recipient of federal funds designated under
title 23 U.S.C. or the federal transit laws
shall adopt or approve a regionally signifi-
cant highway or transit project, regardless
of funding source, unless the recipient finds
that the requirements of one of the follow-
ing are met:

(1) the project was included in the
regional emissions analysis supporting the

has not changed significantly.
[12/14/94; 11/23/98; 20.2.99.140 NMAC -

Rn, 20 NMAC 2.99.140 10/31/02; A,
10/15/05]

20.2.99.143 PROCEDURES FOR
DETERMINING REGIONAL TRANS-
PORTION- RELATED POLLUTION
EMISSIONS — TWO-YEAR GRACE
PERIOD FOR REGIONAL EMIS-
SIONS ANALYSIS REQUIREMENTS
IN CERTAIN OZONE AND CO AREAS.
The requirements of 20.2.99.142 NMAC
apply in such areas or portions of such areas
that have not previously been required to
meet these requirements for any existing
NAAQS two years from the following:

A. the effective date of US
EPA’s reclassification of an ozone or CO
nonattainment area that have an urbanized
area population greater than 200,000 to seri-
ous or above;

B. the official notice by
the census bureau that determines the
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urbanized area population of a serious or
above ozone or CO nonattainment area to
be greater than 200,000; or

C. the effective date of US
EPA’s action that classifies a newly desig-
nated ozone or CO nonattainment area that
has an urbanized area population greater
than 200,000 as serious or above.
[12/14/94; 11/23/98; 20.2.99.143 NMAC -
Rn, 20 NMAC 2.99.143, 10/31/02;
20.2.99.143 NMAC - N, 10/15/05]

[20:2-99-443] 20.2.99.144 PR OCE -
DURES FOR DETERMINING
REGIONAL TRANSPORTATION-
RELATED POLLUTANT EMISSIONS
— AREAS WHICH ARE NOT SERI-
OUS, SEVERE OR EXTREME OZONE
NONATTAINMENT AREAS OR SERI-
OUS CARBON MONOXIDE AREAS.
In all areas not otherwise subject to
20.2.99.142 NMAC, regional emissions
analyses must use those procedures
described in 20.2.99.142 NMAC if the use
of those procedures has been the previous
practice of the MPO. Otherwise, areas not
subject t0 20.2.99.142 NMAC may estimate
regional emissions using any appropriate
methods that account for VMT growth by,
for example, extrapolating historical VMT
or projecting future VMT by considering
growth in population and historical growth
trends for VMT per person. These methods
must also consider future economic activity,
transit alternatives, and transportation sys-
tem policies.

[12/14/94; 11/23/98; 20.2.99.144 NMAC -
Rn, 20 NMAC 2.99.144, 10/31/02;
20.2.99.144 NMAC - Rn, 20.2.99.143
NMAC, 10/15/05]

[20:2-99-444] 20.2.99.145 PR OCE -
DURES FOR DETERMINING
REGIONAL TRANSPORTATION-
RELATED POLLUTANT EMISSIONS
— PM10 FROM CONSTRUCTION-
RELATED FUGITIVE DUST.

A. For areas in which the
implementation plan does not identify con-
struction-related fugitive PM10 as a con-
tributor to the nonattainment problem, the
fugitive PM10 emissions associated with
highway and transit project construction are
not required to be considered in the region-
al emissions analysis.

B. In PM10 nonattainment
and maintenance areas with implementation
plans which identify construction-related
fugitive PM10 as a contributor to the nonat-
tainment problem, the regional PM10 emis-
sions analysis shall consider construction-
related fugitive PM10 and shall account for
the level of construction activity, the fugi-
tive PM10 control measures in the SIP, and
the dust-producing capacity of the proposed
activities.

[12/14/94; 11/23/98; 20.2.99.145 NMAC -
Rn, 20 NMAC 2.99.145, 10/31/02;
20.2.99.145 NMAC - Rn, 20.2.99.144
NMAC, 10/15/05]

20.2.99.146 PROCEUDURES
FOR DETERMINING REGIONAL
TRANSPORTATION - RELATED POL-
LUTANT EMISSIONS — PM2.5 FROM
CONSTRUCTION - RELATED FUGI-
TIVE DUST.

A. For PM2.5 areas in

plan’s and/or TIP’s regional emissions at the
time of the [t#anspertationplans-eonformi
#¥] previous conformity determination; and

(3) the design concept and scope
of each regionally significant project in the
new plan and/or TIP [4s] are not significant-
ly different from that described in the previ-
ous transportation plan[-]; and

(4) the previous regional emis-
sions analysis is consistent with the require-
ments of Section 20.2.99.137 NMAC
(including that conformity to all currently

which the implementation plan does not

applicable budgets is demonstrated) and/or

identify construction-related fugitive PM2.5

Section 20.2.99.138 NMAC, as applicable.

as a significant contributor to the nonattain-
ment problem, the fugitive PM2.5 emis-

sions associated with highway and transit
project construction are not required to be
considered on the regional emissions analy-
sis.

B. In PM2.5 nonattain-

ment and maintenance areas with imple-
mentation plans which identify construc-

tion-related fugitive PM2.5 as a significant
contributor to the nonattainment problem,

the regional PM2.5 emissions analysis shall
consider construction-related  fugitive
PM2.5 and shall account for the level of
construction activity, the fugitive PM2.5
control measures in the applicable imple-
mentation plan, and the dust-producing
capacity of the proposed activities.

[12/14/94; 11/23/98; 20.2.99.146 NMAC -
Rn, 20 NMAC 2.99.146, 10/31/02;
20.2.99.146 NMAC - N, 10/15/05]

[26-2-99-445] 20.2.99.147 PR OCE -
DURES FOR DETERMINING
REGIONAL TRANSPORTATION-
RELATED POLLUTANT EMISSIONS
— RELIANCE ON PREVIOUS
REGIONAL EMISSIONS ANALYSIS.

A. [Fhae] Conformity
determinations for a new transportation
plan and/or TIP may be demonstrated to sat-
isfy the requirements of Section
20.2.99.137 NMAC (“Motor vehicle emis-
sions budget”) or Section 20.2.99.138
NMAC (“Emission reductions in areas
without motor vehicle emissions budgets™)
without new regional emissions analysis if
the regional emissions analysis [elready
performed—for—the—plen| if the previous
regional emissions analysis also applies to
the new plan and/or TIP. This requires a
demonstration that:

(1) the new plan and/or TIP con-
tains all projects which must be started in
the plan and TIP’s timeframes in order to
achieve the highway and transit system
envisioned by the transportation plan;

(2) all plan and TIP projects
which are regionally significant are includ-
ed in the transportation plan with design
concept and scope adequate to determine
their contribution to the transportation

B. A project which is not
from a conforming transportation plan and a
conforming TIP may be demonstrated to
satisfy the requirements of 20.2.99.137
NMAC or 20.02.99.138 NMAC without
additional regional emissions analysis if
allocating funds to the project will not delay
the implementation of projects in the trans-
portation plan or TIP which are necessary to
achieve the highway and transit system
envisioned by the transportation plan, the
previous regional emissions analysis is still
consistent with the requirements of Section
20.2.99.137NMAC (including that con-
formity to all currently applicable budgets is
demonstrated) and/or Section 20.2.99.138
NMAC, as applicable, and if the project is
either:

(1) not regionally significant; or

(2) included in the conforming
transportation plan (even if it is not specifi-
cally included in the latest conforming TIP)
with design concept and scope adequate to
determine its contribution to the transporta-
tion plan’s regional emissions at the time of
the transportation plan’s conformity deter-
mination, and the design concept and scope
of the project is not significantly different
from that described in the transportation
plan.

C. A conformity determi-
nation that relies on this section
(20.2.99.147 NMAC) does not satisfy the

frequency requirements of Sections
20.2.99.112 NMAC and 20.2.99.113
NMAC.

[12/14/94; 11/23/98; 20.2.99.147 NMAC -
Rn, 20 NMAC 2.99.147, 10/31/02;
20.2.99.147 NMAC - Rn, 20.2.99.145
NMAC & A, 10/15/05]

[20-2-99-446] 20.2.99.148 PR OCE -
DURES FOR DETERMINING LOCAL-
IZED CO AND PM10 CONCENTRA-
TIONS (HOT-SPOT ANALYSIS).

A. CO Hot-spot Analysis.

(1) The demonstrations required
by 20.2.99.135 NMAC shall be based on
quantitative analysis using the applicable
air quality models, data bases, and other
requirements specified in 40 CFR part 51
appendix W (“Guideline on Air Quality
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Models”). These procedures shall be used
in the following cases, unless, different pro-
cedures developed through the interagency
consultation  process  required in
20.2.99.116 NMAC through 20.2.99.124
NMAC and approved by the EPA region 6
administrator are used:

(a) for projects in or affecting
locations, areas, or categories of sites which
are identified in the SIP as sites of violation
or possible violation;

(b) for projects affecting intersec-
tions that are at level-of-service D, E, or F,
or those that will change to level-of-service
D, E, or F because of increased traffic vol-
umes related to the project;

(¢) for any project affecting one
or more of the intersections which the SIP
identifies as the top three intersections in
the nonattainment or maintenance area
based on the highest traffic volumes; and

(d) for any project affecting one
or more of the intersections which the SIP
identifies as the top three intersections in
the nonattainment or maintenance area
based on the worst level of service.

(2) In cases other than those
described in Paragraph (1) of Subsection A
of 20.2.99.146 NMAC, the demonstrations
required by 20.2.99.135 NMAC may be
based on either:

(a) quantitative methods that rep-
resent reasonable and common professional
practice; or

(b) a qualitative consideration of
local factors, if this can provide a clear
demonstration that the requirements of
20.2.99.135 NMAC are met.

B. PM10
Analysis.

(1) The hot-spot demonstration
required by 20.2.99.135 NMAC shall be
based on quantitative analysis methods for
the following types of projects:

(a) projects which are located at
sites at which violations have been verified
by monitoring;

(b) projects which are located at
sites which have vehicle and roadway emis-
sion and dispersion characteristics that are
essentially identical to those of sites with
verified violations (including sites near one
at which a violation has been monitored);
and

Hot-spot

(c¢) new or expanded bus and rail
terminals and transfer points which increase
the number of diesel vehicles congregating
at a single location.

(2) Where quantitative analysis
methods are not required, the demonstration
required by 20.2.99.135 NMAC may be
based on a qualitative consideration of local
factors.

(3) The identification of the sites
described in Subparagraphs (a) and (b) of
Paragraph (1) of Subsection B of
20.2.99.146 NMAC and other cases where

quantitative methods are appropriate, shall
be determined through the interagency con-
sultation process required in 20.2.99.116
NMAC through 20.2.99.124 NMAC. US
DOT may choose to make a categorical
conformity determination on bus and rail
terminals or transfer points based on appro-
priate modeling of various terminal sizes,
configurations, and activity levels.

(4) The requirements of this
Subsection B of 20.2.99.146 NMAC for
quantitative analysis will not take effect
until EPA releases modeling guidance on
this subject and announces in the federal
register that these requirements are in effect.

C. General Requirements.

(1) Estimated pollutant concen-
trations shall be based on the total emissions
burden which may result from the imple-
mentation of the project, summed together
with future background concentrations.
The total concentration shall be estimated
and analyzed at appropriate receptor loca-
tions in the area substantially affected by
the project.

(2) Hot-spot analyses shall
include the entire project, and may be per-
formed only after the major design features
which will significantly impact concentra-
tions have been identified. The future back-
ground concentration should be estimated
by multiplying current background by the
ratio of future to current traffic and the ratio
of future to current emission factors.

(3) Hot-spot analysis assumptions
shall be consistent with those in the region-
al emissions analysis for those inputs which
are required for both analyses.

(4) PM10 or CO mitigation or
control measures shall be assumed in the
hot-spot analysis only where there are writ-
ten commitments from the project sponsor
or operator to implement such measures, as
required by Subsection A of 20.2.99.148
NMAC.

(5) CO and PM10 hot-spot analy-

ses are not required to consider construc-
tion-related activities which cause tempo-
rary increases in emissions. Each site
which is affected by construction- related
activities shall be considered separately,
using established “Guideline” methods.
Temporary increases are defined as those
which occur only during the construction
phase and last five years or less at any indi-
vidual site.
[12/14/94; 11/23/98; 20.2.99.148 NMAC -
Rn, 20 NMAC 2.99.148, 10/31/02;
20.2.99.148 NMAC - Rn, 20.2.99.146,
10/15/05]

[20:2-99447] 20.2.99.149 USING THE
MOTOR VEHICLE EMISSIONS BUD-
GET IN THE SIP (OR IMPLEMENTA-
TION PLAN SUBMISSION).

A. In interpreting an SIP
(or implementation plan submission) with

respect to its motor vehicle emissions budg-
et(s), the MPO (or [the—MNMSHIB]
NMDOT in the absence of an MPO) and the
US DOT may not infer additions to the
budget(s) that are not explicitly intended by
the implementation plan (or submission).
Unless the implementation plan explicitly
quantifies the amount by which motor vehi-
cle emissions could be higher while still
allowing a demonstration of compliance
with the milestone, attainment, or mainte-
nance requirement and explicitly states an
intent that some or all of this additional
amount should be available to the MPO (or
[the NMSHFPD| NMDOT in the absence of
an MPO), and the US DOT, in the emission
budget for conformity purposes, neither the
MPO (or [theNMSHFB] NMDOT in the
absence of an MPO) nor US DOT may
interpret the budget to be higher than the
implementation plan’s estimate of future
emissions. This applies in particular to SIPs
(or submissions) which demonstrate that
after implementation of control measures in
the implementation plan:

(1) emissions from all sources
will be less than the total emissions that
would be consistent with a required demon-
stration of an emissions reduction mile-
stone;

(2) either emissions from all
sources will result in achieving attainment
prior to the attainment deadline, and/or
ambient concentrations in the attainment
deadline year will be lower than needed to
demonstrate attainment; or

(3) emissions will be lower than
needed to provide for continued mainte-
nance.

[€]B. A conformity demon-
stration shall not trade emissions among
budgets which the SIP (or implementation
plan submission) allocates for different pol-
lutants or precursors, or among budgets
allocated to motor vehicles and other
sources, unless the implementation plan
establishes appropriate mechanisms for
such trades.

[B]C. Ifthe applicable SIP (or
implementation plan submission) estimates
future emissions by geographic subarea of
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the nonattainment area, the MPO (or [the
MNMSHFB] NMDOT in the absence of an
MPO), and the US DOT are not required to
consider this to establish subarea budgets,
unless the SIP (or implementation plan sub-
mission) explicitly indicates an intent to
create such subarea budgets for the purpos-
es of conformity.

[E]D. If a nonattainment area

includes more than one MPO, the applica-
ble SIP may establish motor vehicle emis-
sions budgets for each MPO. Otherwise,
the MPOs shall collectively make a con-
formity determination for the entire nonat-
tainment area.
[12/14/94; 11/23/98; 20.2.99.149 NMAC -
Rn, 20 NMAC 2.99.149, 10/31/02;
20.2.99.149 NMAC - Rn, 20.2.99.147
NMAC & A, 10/15/05]

[20:2-99-448] 20.2.99.150 ENFORCE-
ABILITY OF DESIGN CONCEPT AND
SCOPE AND PROJECT-LEVEL MITI-
GATION AND CONTROL MEASURES.

A. Prior to determining
that a transportation project is in conformi-
ty, the MPO, other recipient of funds desig-
nated under title 23 U.S.C. or the federal
transit laws, FHWA, or FTA must obtain
from the project sponsor and/or operator
written commitments to implement in the
construction of the project and operation of
the resulting facility or service any project-
level mitigation or control measures which
are identified as conditions for NEPA
process completion with respect to local
PM10 or CO impacts. Before a conformity
determination is made, written contractual
commitments must also be obtained for
project-level mitigation or control measures
which are conditions for making conformi-
ty determinations for a transportation plan
or TIP and included in the project design
concept and scope which is used in the
regional emissions analysis required by
20.2.99.137 NMAC and 20.2.99.138
NMAC or used in the project-level hot-spot
analysis required by 20.2.99.135 NMAC.

B. Project sponsors volun-
tarily committing to mitigation measures to
facilitate positive conformity determina-
tions shall provide written contractual com-
mitments and must comply with the obliga-
tions of such commitments.

C. Written ~ contractual
commitments to mitigation or control meas-
ures shall be obtained prior to a positive
conformity determination, and project spon-
sors must comply with such commitments.

D. If the MPO or project
sponsor believes the mitigation or control
measure is no longer necessary for con-
formity, the project sponsor or operator may
be relieved of its obligation to implement
the mitigation or control measure if it can
demonstrate that the applicable hot-spot

requirements of 20.2.99.135 NMAC, emis-
sion budget requirements of 20.2.99.137
NMAC, and [emission—reduetion| interim
emissions requirements of 20.2.99.138
NMAC are satisfied without the mitigation
or control measure, and so notifies the agen-
cies involved in the interagency consulta-
tion process required under 20.2.99.116
NMAC through 20.2.99.124 NMAC. The
MPO (or [the-NMSHFB] NMDOT in the
absence of an MPO) and US DOT must find
that the transportation plan and TIP still sat-
isfy the applicable requirements of
20.2.99.137 NMAC and 20.2.99.138
NMAC and that the project still satisfies the
requirements of 20.2.99.135 NMAC and
therefore that the conformity determina-
tions for the transportation plan, TIP, and
project are still valid. This finding is sub-
ject to the applicable public consultation
requirements in 20.2.99.124 NMAC for
conformity determinations for projects.
[12/14/94; 11/23/98; 20.2.99.150 NMAC -
Rn, 20 NMAC 2.99.150, 10/31/02;
20.2.99.150 NMAC - Rn, 20.2.99.148
NMAC & A, 10/15/05]
[20-2-99-449] 20.2.99.151 E XEMP -
TIONS.

A. Exempt projects.
Notwithstanding the other requirements of
this part, highway and transit projects of the
types listed in Table 2 of this section are
exempt from the requirement to determine
conformity. Such projects may proceed
toward implementation even in the absence
of a conforming transportation plan and
TIP. A particular action of the type listed in
Table 2 (of this section) is not exempt if the
MPO in consultation with other agencies
(e.g. the department, see Subsection C of
20.2.99.120 NMAC, the US EPA, and the
FHWA (in the case of a highway project) or
the FTA (in the case of a transit project))
concur that it has potentially adverse emis-
sions impacts for any reason. [Fhe
NMSHFB] NMDOT and the MPO, in con-
sultation with the department, as appropri-
ate, must assure that exempt projects do not
interfere with TCM implementation. Table
2 follows. Table 2. Exempt Projects.

(1) Safety:

(a) railroad/highway crossing;

(b) hazard elimination program;

(c¢) safer non-federal-aid system
roads;

(d) shoulder improvements;

(e) increasing sight distance;

(f) safety improvement program;

(g) traffic control devices and
operating assistance other than signalization
projects;

(h) railroad/highway crossing
warning devices;

(i) guardrails, median barriers,
crash cushions;

(j) pavement resurfacing or reha-
bilitation;

(k) pavement marking demon-
stration;

() emergency relief (23 U.S.C.
125);

(m) fencing;

(n) skid treatments;

(o) safety roadside rest areas;

(p) adding medians;

(q) truck climbing lanes outside
the urbanized area;

(r) lighting improvements;

(s) widening narrow pavements
or reconstructing bridges (no additional
travel lanes);

(t) emergency truck pullovers.

(2) Mass transit:

(a) operating assistance to transit
agencies;

(b) purchase of support vehicles;

(¢) rehabilitation of transit vehi-
cles (In PM10 nonattainment or mainte-
nance areas, only if projects are in compli-
ance with control measures in the SIP.);

(d) purchase of office, shop, and
operating equipment for existing facilities;

(e) purchase of operating equip-
ment for vehicles (e.g., radios, fareboxes,
lifts, etc.);

(f) construction or renovation of
power, signal, and communications sys-
tems;

(g) construction of small passen-
ger shelters and information kiosks;

(h) reconstruction or renovation
of transit buildings and structures (e.g., rail
or bus buildings, storage and maintenance
facilities, stations, terminals, and ancillary
structures);

(i) rehabilitation or reconstruction
of track structures, track, and trackbed in
existing rights-of-way;

(j) purchase of new buses and rail
cars to replace existing vehicles or for
minor expansions of the fleet (In PM10
nonattainment or maintenance areas, such
projects are exempt only if projects are in
compliance with control measures in the
SIP.);

(K) construction of new bus or rail
storage/maintenance facilities categorically
excluded in 23 CFR 771.

(3) Air quality:

(a) continuation of ride-sharing
and van-pooling promotion activities at cur-
rent levels;

(b) bicycle and pedestrian facili-
ties.

(4) Other:

(a) specific activities which do
not involve or lead directly to construction,
such as:

(i) planning and techni-
cal studies;
(ii) grants for training
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and research programs;

(iii) planning activities
conducted pursuant to titles 23 and 49
U.S.C.; or

(iv) federal-aid systems
revisions;

(b) engineering to assess social,
economic, and environmental effects of the
proposed action or alternatives to that
action;

(¢) noise attenuation;

(d) emergency or hardship
advance land acquisitions (23 CFR [H2]
710 [264¢y] 503);

(e) acquisition of scenic ease-

ments;
(f) plantings, landscaping, etc.;
(g) sign removal;
(h) directional and informational
signs;

(i) transportation enhancement
activities (except rehabilitation and opera-
tion of historic transportation buildings,
structures, or facilities);

(j) repair of damage caused by
natural disasters, civil unrest, or terrorist
acts, except projects involving substantial
functional, locational, or capacity changes.

B. Projects exempt from
regional emissions analyses.
Notwithstanding the other requirements of
this part, highway and transit projects of the
types listed in Table 3 of this section are
exempt from regional emissions analysis
requirements. The local effects of these
projects with respect to CO or PM10 con-
centrations must be considered to determine
if a hot-spot analysis is required prior to
making a project-level conformity determi-
nation. These projects may then proceed to
the project development process even in the
absence of a conforming transportation plan
and TIP. A particular action of the type list-
ed in Table 3 (of this section) is not exempt
from regional emissions analysis if the
MPO in consultation with other agencies
(e.g. the department, see Subsection C of
20.2.99.120 NMAC), the US EPA, and the
FHWA (in the case of a highway project) or
the FTA (in the case of a transit project)
concur that it has potential regional impacts
for any reason. Table 3 follows. Table 3.
Projects Exempt from Regional Emissions
Analyses:

(1) intersection channelization
projects;

(2) intersection signalization proj-
ects at individual intersections;

(3) interchange reconfiguration
projects;

(4) changes in vertical and hori-
zontal alignment;

(5) truck size and weight inspec-
tion stations;

(6) bus terminals and transfer
points.

[12/14/94; 11/23/98; 20.2.99.151 NMAC -

Rn, 20 NMAC 2.99.151, 10/31/02;
20.2.99.151 NMAC - Rn, 20.2.99.149
NMAC & A, 10/15/05]

[20:2-99-456] 20.2.99.152 TRAFFIC
SIGNAL SYNCHRONIZATION PRO-
JECTS. Traffic signal synchronization
projects may be approved, funded, and
implemented without satisfying the require-
ments of this part. However, all subsequent
regional emissions analyses required by
20.2.99.137 NMAC and 20.2.99.138
NMAC for transportation plans, TIPs, or
projects not from a conforming plan and
TIP must include such regionally significant
traffic signal synchronization projects.
[20.2.99.152 NMAC - Rn, 20.2.99.150
NMAC, 10/15/05]

20.2.99.153 SPECIAL EXEMP-
TIONS FROM CONFORMITY
REQUIREMENTS FOR PILOT PRO-
GRAM AREAS. EPA and NMDOT may
exempt no more than six areas for no more
than three years from certain requirements
of this subpart if these areas are selected to
participate in a conformity pilot program
and have developed alternative require-
ments that have been approved by EPA as

an implementation plan revision in accor-
dance with 40 CFR part 51.390. For the

duration of the pilot program, areas selected
to participate in the pilot program must
comply with the conformity requirements

of the pilot area’s implementation plan revi-
sion for §51.390 of this chapter and all other

requirements in 40 CFR parts 51 and 93 that
are not covered by the pilot area’s imple-

mentation plan revision for 40 CFR part
51.390. The alternative conformity require-

ments in conjunction with any applicable
state and/or federal conformity require-

ments must be proposed to fulfill all of the
requirements of and achieve results equiva-
lent to or better than Section 176(c) of the
Clean Air Act. After the three-year duration
of the pilot program has expired, areas will
again be subject to all of the requirements of
this subpart and 40 CFR part 51, subpart T,
and/or to the requirements of any imple-

mentation plan revision that was previously
approved by EPA_in accordance with 40

CFR part 51.390.
[20.2.99.153 NMAC - N, 10/15/05]

[20-2-99454] 20.2.99.154 S AVINGS
PROVISION. The federal conformity
rules under 40 CFR part 93 subpart A, in
addition to any existing applicable state
requirements, establish the conformity cri-
teria and procedures necessary to meet the
requirements of CAA Section 176(c) until
such time as this conformity implementa-
tion plan revision is approved by EPA.
Following EPA approval of this revision to
the SIP (or a portion thereof) the approved
(or approved portion of the) department’s

criteria and procedures would govern con-
formity determinations and the federal con-
formity regulations contained in 40 CFR
part 93 would apply only for the portion, if
any, of the department’s conformity provi-
sions that is not approved by EPA. In addi-
tion, any previously applicable SIP require-
ments relating to conformity remain
enforceable until the department revises its
SIP to specifically remove them and that
revision is approved by EPA.

[20.2.99.154 NMAC - Rn, 20.2.99.151
NMAC, 10/15/05]

NEW MEXICO
DEPARTMENT OF GAME
AND FISH

This is an amendment to 19.31.3 NMAC,

Section 11, Subsection N, effective
September 30, 2005.
19.31.3.11 RESTRICTIONS:

A. One license per big

game species per year: It shall be unlaw-
ful for anyone to hold more than one permit
or license for any one big game species dur-
ing the current license year unless otherwise
allowed by rule.

B. Valid dates of license
or permit: All permits or licenses shall be
valid only for the specified dates, legal
sporting arms, bag limit and area. Except
that a permit or license will be valid on the
contiguous deeded land of private property
that extends into an adjacent GMU or
AMU, that is open to hunting for that
species, when the license holder is in pos-
session of current, valid written permission
from the appropriate landowner. This
exception shall only apply when the adja-
cent unit has the same restrictions as to
weapon type, bag limit, season dates and
license availability.

C. Rocky Mountain
bighorn sheep - once-in-a-lifetime hunts:
It shall be unlawful for anyone to apply for
a Rocky Mountain bighorn sheep license if
one has previously held a license to hunt
Rocky Mountain bighorn sheep in New
Mexico, including the youth-only bighorn
hunt. However, a person that has received
the youth-only license is allowed to apply
for the regular once-in-a lifetime bighorn
hunts as long as they are -eligible.
Exception: An applicant is eligible to sub-
mit a bid for the special bighorn auction and
raftle licenses whether or not he/she has
previously held a license to hunt Rocky
Mountain or desert bighorn sheep in New
Mexico.

D. Desert bighorn sheep-
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once-in-a-lifetime: It shall be unlawful for
anyone to apply for a desert mountain
bighorn sheep license if one has previously
held a license to hunt desert mountain
bighorn sheep in New Mexico. Exception:
An applicant is eligible to submit a bid for
the special bighorn auction and raffle
licenses whether or not he/she has previous-
ly held a license to hunt Rocky Mountain or
desert bighorn sheep in New Mexico.

E. [RESERVED]

F. Ibex - once-in-a-life-
time: It shall be unlawful for anyone to
apply for a once in a lifetime ibex license if
he/she ever held a once in a lifetime license
to hunt ibex. Youth ibex hunts, year-round
off -mountain hunts, and hunts for female or
immature (FIM) ibex, as designated in
19.31.8 NMAC, are not once-in-a-lifetime
hunts.

G Oryx - once-in-a life-
time: It shall be unlawful, beginning April
1, 1993, for anyone to apply for an oryx
license if he/she ever held a “once-in-a-life-
time” license to hunt oryx. Exception:
Depredation population reduction oryx
hunts, youth oryx hunts and incentive hunts
are not once-in-a-lifetime hunts.

H. Valle Vidal (as
described in Subsection A of 19.30.4.11
NMAC):

(1) It shall be unlawful for anyone
to apply for a license to hunt bull elk on the
Valle Vidal if he/she has ever held a license
allowing them to take a bull elk on the Valle
Vidal since 1983. This restriction applies to
all licenses valid for a bag limit of mature
bull (MB) , either sex (ES) or mature
bull/antlerless (MB/A). It shall be unlawful
for anyone to apply for a license to hunt
antlerless elk on the Valle Vidal if he/she
has ever held a Valle Vidal elk license valid
for a bag limit of antlerless since 1983.
Either sex (ES) or mature bull/antlerless
(MB/A) shall not be considered as an
“antlerless” license for this restriction.
Persons who have held a Valle Vidal elk
license through any incentive program are
exempt from this restriction.

(2) It shall be unlawful to hunt
bear on the Valle Vidal except for properly
licensed bear hunters that possess a Valle
Vidal elk hunting muzzleloader, bow, or
rifle license and only during the dates of the
elk hunt specified. Use of dogs shall not be
allowed for bear hunting on the Valle Vidal.

L. Transfer of permits or
licenses: It shall be unlawful to transfer
permits or licenses to other persons, areas,
or other hunt periods except as permitted by
regulation adopted by the state game com-
mission.

J. Refunds will not be
made for any license or permit after it has
been awarded or issued except as permitted
by regulation adopted by the state game

commission.

K. More than one appli-
cation: It shall be unlawful to submit more
than one application per species for any
license issued through a special drawing,
unless otherwise permitted by regulation.
Exception: An individual may apply for
both a population reduction hunt on public
or private land and a special drawing hunt.
However, an applicant shall follow the
application procedures outlined in 19.31.3.8
NMAC.

L. Deer hunts: It shall be
unlawful for any person who is issued a
deer hunting permit:

(1) to hunt with any sporting arms
type other than that for which his/her deer
permit is validated;

(2) to hunt during any season
other than that for which his/her deer permit
is validated;

(3) to hunt in any GMU other than
that for which his/her deer permit is validat-
ed;

(4) to hunt deer on public land in
any GMU with a private land deer permit,
except in conjunction with this subsection,
if it is on state land where there is a valid
agreement for unitizing state leased and pri-
vately owned or leased lands; or

(5) to hunt private property with-
out possessing a valid deer permit, the prop-
er deer license and written permission.

M. Handicapped fishing
or handicapped general hunting license
qualifications: To hold a handicapped fish-
ing or handicapped general hunting license,
the individual must be a resident of New
Mexico and must show proof of a severe
disability by reason of one or more physical
disabilities resulting from amputation,
arthritis, blindness, burn injury, cancer,
cerebral palsy, cystic fibrosis, muscular dys-
trophy, musculoskeletal disorders, neuro-
logical disorders, paraplegia, quadriplegia
and other spinal cord conditions, sickle cell
anemia, and end-stage renal disease, or who
has a combination of permanent disabilities
which cause comparable substantial func-
tional limitation. Reasonable accommoda-
tion will be made, relating to these licenses,
upon request.

N. [Hendieapped)]
Mobility impaired (MI) deer, elk or ante-
lope license qualifications: To hold a
[hendieapped] mobility impaired deer, elk
or antelope license, [eny—ineividual—ust
show-proef-of-a-permanent| a person must
submit verifiable documentation on the
proper department form that is attested

to by a certified medical physician that
the individual has a mobility restriction

which limits their activity to a walker,
wheelchair, or two crutches, or severely
restricts the movement in both arms or who
has a combination of permanent disabilities

which cause comparable substantial func-
tional limitation and then obtain depart-
ment approval for MI hunt eligibility.

(1) Every person qualified as
MI shall have their card/eligibility expire
48 months from the department’s
approval date or issuance date, whichev-
er is later, and must resubmit their appli-
cation and obtain department approval
as required above prior to being eligible
to apply for any MI hunt.

(2) All current MI card holders
shall have their card expire on March 15,
2007 and must resubmit on the proper
department form and obtain department
approval prior to being eligible to apply
for MI designated hunt codes.

0. One deer permit per
year: It shall be unlawful for anyone to
hold more than one deer permit during the
current license year.

P. Youth hunts: Only

applicants who have not reached their 18th
birthday by the opening day of the hunt are
eligible to apply for or participate in a youth
only hunt. Applicant for firearm hunts must
provide hunter education certificate number
on application.

Q. Bear entry hunt: It
shall be unlawful to hunt bear in designated
wildlife areas without having a valid bear
entry permit and a valid license in the
hunter’s possession. Bear entry hunters
shall be allowed to hunt any other bear hunt
provided they have a valid license and tag.

R. An individual making
license application shall supply the depart-
ment on the appropriate form with all
required personal information including,
but not limited to name, address, date-of-
birth, last four digits of his/her social secu-
rity number prior to an application form
being processed or a license being awarded.

S. It shall be unlawful to
hunt pheasant in Valencia county without
possessing a valid pheasant permit, the
proper license and written permission.

(1) Exception: A hunter with a
Valencia county pheasant north hunt or
south hunt area permit is not required to
have written permission for these specific
hunt areas.

(2) It is unlawful for a hunter that
successfully draws a Valencia county pheas-
ant north hunt or south hunt to hunt any
other area or property outside of the desig-
nated hunt area in Valencia county that
same season.

T. GMU 4 and SA pri-
vate land only hunts: Deer hunt applicants
in GMUs 4 and 5A must obtain a special
application from landowner. GMU 4 and
5A landowners may be required to provide
proof of land ownership to obtain special
application forms.

U. Military only hunts:
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Applicants must be full time active military
and proof of military status must accompa-
ny application.

[19.31.3.11 NMAC - Rp, 19.31.3.11
NMAC, 12-30-04; A, 6-30-05; A, 9-30-05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.1 NMAC,
Sections 1 and 7. This action also renum-
bers and reformats, as required by the cur-
rent NMAC requirements, Regulation 2B-3
(filed by Department of Alcoholic Beverage
Control, Bingo and Raftle Division on
03/21/1984). The amendment, renumbering
and reformatting become effective 9/30/05.

15.4.1.1 ISSUING AGENCY:
[Pepertment—eof—Aleoholie—Beverage
Control—Binge—andReffle—Division] New

Mexico Gaming Control Board.
[15.4.1.1 NMAC - Rn, Regulation 2B-3 &

A, 9/30/05]

15.4.1.7 DEFINITIONS:
Definition of bingo and raffle terms relating
to Section 60-2B-3 NMSA 1978: as used in
the Bingo and Raftfle Act and regulations
promulgated there under:

[B-] A. “approved record”
means those records required by the Bingo
and Raffle Act, or regulations promulgated
there under which must be maintained on
forms approved or furnished by the [depart-

ment-of-aleoholie-beverage-eontrol] board:
B. “board” means the New

Mexico g;ning control board;
[H] C. “cash operating fund”

means the cash used by the licensee to start
the bingo and jar raffle operations on each
date;

[@]D. “change fund” means
the cash given to each bingo worker to use
for making change;

[B-] E. “extra cards” means
other cards sold at the door along with the
master card; this card is controlled by a sep-
arate color or size from the master card; this
does not include special or paper disposable
cards;

[B-]E.  “gross receipts” means,
as a supplement to the statutory definition,
the total amount of money collected on
sales from all bingo, raffles and jar raffles,
broken down into gross for master cards,
gross for extra cards, gross for specials,
gross for raffles and gross for jar raffles; a
written record of all bingo players shall be
compiled for each separate occasion for one
(1) year from the date of the occasion; (to
include total cards purchased and monies
received from said purchases);

[£]G  “house rules” means

rules established by each licensee for items
not covered by the Bingo and Raffle Act, or
regulations promulgated there under; the
licensee shall not adopt rules in conflict
with the Bingo and Raffle Act, regulations
promulgated under the Bingo and Raffle
Act or other provisions of law; before any
licensed organization enacts or adopts any
“house rules”, they must be submitted to
[this-department] the board and approved by

[this-departrrent] the board:
[#1H. “jar raffles” or “pull

tabs” means printed tickets that have a pull-
tab or seal to be opened by the purchaser
where a winning combination is printed on
each ticket or on a separate card;

L “licensee” means an
entity holding a license to operate games of

chance pursuant to the Bingo and Raffle
Act;

[A<]). “master card” means
the main bingo card in use for the occasion
that each player is required to have in his
possession to play bingo; this is sometimes
referred to as the door or admission card.
This card is usually controlled by using only
one color or size card;

K. “method of payment”
means no licensee, its members or man-
agers conducting, or in any way participat-
ing in any game of chance, as defined in the
Bingo and Raffle Act, shall allow a person
to play on credit; any consideration charged
for the privilege of playing shall be fully
collected in advance; short or bad checks
are the licensee’s responsibility, and none of
the losses will be charged to bingo, raftles
or jar raffle activities;

L. “premises” for the con-
duct of games of chance do not permit the
service of alcohol; no alcoholic beverages
or mixture thereof are allowed on the prem-
ises of a licensed bingo/raffle organization;
if the premises where bingos and raffles are
held are completely separate from the
lounge area, the alcoholic beverages may be
served in the lounge only;

[E] M. “prizes” means cash or
merchandise awarded to the winner of
bingo games, raffles or jar raffles;

[&]N. “special” or “paper dis-
posable card” means a card used for a spe-
cific game or games which is controlled by
a separate color, serial number and manu-
facturer’s identification number.

[15.4.1.7 NMAC - Rn, Regulation 2B-3 &
A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.2 NMAC,
Sections 1, 8,9, 10, and 14. This action also
renumbers and reformats, as required by the
current NMAC requirements, Regulation
2B-8(F), Regulation No. 2B-8(K),

Regulation No. 2B-8(0O), Regulation No.
2B-8(Q), Regulation No. 2B-8(R),
Regulation No, 2B-8(S) (filed by
Department of Alcoholic Beverage Control,
Bingo and Raffle Division on 03/21/1984)
and Regulation No. 2B-8(B) (filed by
Department of Alcoholic Beverage Control,
Bingo and Raffle Division on 03/29/1984).
The amendment, renumbering and refor-
matting become effective 9/30/05.

15.4.2.1 ISSUING AGENCY:
[Pepartment—ef—rAdeoholie—RBeverage
Control—Bingo—andRaffleDiviston| New

Mexico Gaming Control Board.
[15.4.2.1 NMAC - Rn, Regulation 2B-8§(F)

& A, 9/30/05]

15.4.2.8 GAME MANAGER
AND BINGO GAME CONTROLS:
A. Games managers shall

not play and no licensee shall allow an
employee to play a game of chance while
that employee is on duty.

B. The game manager or
his appointed assistant shall establish the
following controls at all bingo games where
the patrons exceed fifty players in number.

(1) Each employee selling spe-
cials or disposable bingo cards shall be
assigned a number and a matching num-
bered box. The assigned number shall be
recorded by name on the duty record.

(2) Each employee shall be fur-
nished a change fund.

(3) The game manager or his
appointed assistant shall issue specials to
the employees. These specials or dispos-
able bingo cards shall be controlled by man-
ufacturers’ identification number and con-
secutive serial number as listed in “use of
disposable bingo cards” of these rules and
regulations. The exact number of specials
or disposable bingo cards given each work-
er shall be recorded.

(4) When an employee completes
selling cards for a special game, he shall
place the unsold specials and the money
from such sales and change fund in his
assigned box. The games manager or
appointed assistant shall count the money,
subtract the original change fund, and com-
pare cards apparently sold against the cash
turned in. Any shortage in the cash shall not
be deducted from the gross, but shall be
reported as income.

(5) The above procedure shall be
followed throughout each special game or
where disposable cards are used.

(6) One or more individuals shall
be assigned the duty of paying off bingo
winners. Winners shall not be paid by indi-
viduals selling specials from their change
fund or money they have in their possession
from sale of specials. After the money from
each special has been turned in and counted,
it may be used to make prize pay-offs.
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(7) No gambling other than bingo
or raffles is allowed on the premises of a
licensed bingo or raffle organization, except
that a licensed bingo and raffle organization
that is a gaming operator’s licensee under
the New Mexico Gaming Control Act may

also conduct gaming pursuant to that act.
(8) The same person shall not be

employed as game manager for more than
one licensed organization.

(9) A game manager must have
been an active member of the licensed
organization at least six months prior to
beginning his or her duties as game manag-
er.

(10) Each licensee may have only
one game manager and only one assistant
game manager. These two names will
appear on the physical license.

[15.4.2.8 NMAC - Rn, Regulation No. 2B-
8(B) & A, 9/30/05]

15.4.2.9 INSPECTION  OF
PREMISES, RECORDS, MACHINES
AND DEVICES, RELATING TO SEC-
TION 60-2B-8(F) NMSA 1978:

A. At any time any author-
ized representative of the [depertment—ef
eteohelie—beverage—eontrol] department of

public safety or the board may enter a
licensee’s premises without advance notice.
During bingo occasions, walking space
shall be left behind players and between
tables to allow authorized representatives to
walk down each row of tables and inspect
bingo cards in play.

B. Authorized representa-
tives may perform all or any of the follow-
ing:

(1) make a count of all monies
received during the operation of the
licensed activities in the premises, inspect
income received by the licensee and inspect
records of prizes paid out;

(2) examine any of the other
bingo and raffle records of the licensee;

(3) examine all pieces of equip-
ment or parts thereof, or devices of any
nature which are being used to conduct the
licensed activities and to require the licens-
ee to dismantle equipment, if necessary,
except during operation of a game.
[15.4.2.9 NMAC - Rn, Regulation 2B-8(F)
& A, 9/30/05]

15.4.2.10 CONDUCT DURING
BINGO GAMES, RELATING TO SEC-
TION 60-2B-8(0) NMSA 1978:

A. Conduct during bingo
games.

(1) Authorized equipment and
cards, including all bingo related items used
in the conduct of bingo, shall be maintained
in good repair and sound working condi-
tion. Authorized representatives of the

department of public safety or the board

may order that any equipment, cards or
related items immediately be repaired or
replaced, if after examination, they are
found to be defective.

(2) All seventy-five (75) balls
used during bingo games shall be present in
the receptacle before each game, and shall
be checked by one bingo player immediate-
ly prior to the first game of the occasion.

(3) All numbers and letters
announced shall be clearly audible and
repeated twice to all players present.

(4) Once a ball is removed from
the machine, it may not be returned to the
receptacle until the conclusion of the game.

(5) No ball will be pushed back in
the machine at any time after the first ball
has been called until that game is complet-
ed.

(6) The master board, which is the
rack in which the balls are placed, is the
only official scorer. A lighted display board
may be used, but is not official.

(7) Immediately following the
calling of each number in a bingo game, the
caller shall turn the portion of the ball,
which shows the number and the letter to
the participants in the game so the partici-
pants may know that the proper number has
been called out.

(8) If the bingo caller discovers
that he has called the wrong number, he will
immediately stop the game and inform the
players of the mistake. He will then
announce, “I am reading the correct num-
ber, please correct your card. The caller
will then correct the board, and continue
with the game.

(9) Each bingo game will be
closed with the following procedure:

(a) the game must be stopped
after the winning combination has been sig-
naled from a player or workers;

(b) the ball the caller has in his
hand, or has started to call will not be
called; this ball will be held by the caller
until the bingo has been verified and then
returned to the machine, unless there is a
visible posted house rule to the contrary;

(c) if a game is stopped for a
bingo which proves not to be a valid one,
the caller will then call the ball he was hold-
ing at the time the game was stopped;

(d) the caller will only hold or
have one ball at a time in his hand;

(e) the last number called is not a
requirement for a good bingo, unless there
is a visibly posted house rule to the con-
trary;

(f) the worker on the floor must
place the bingo card to be checked as a win-
ner in front of at least one other player, with
that player being given an opportunity to
confirm that the bingo is in fact a valid
bingo by watching the card as the numbers
are called;

(g) the worker on the floor must
call the numbers of the winning combina-
tion to the bingo caller, or, in case of a
“cover-all” bingo, the caller may call the
numbers that have not been called;

(h) the bingo caller must then ask
the players, “are there any other bingos?”; if
no one answers, the caller must announce,
“this game is completed”;

(i) no balls with creases, holes or
are otherwise damaged will be used during
any bingo game.

(10) No bingo cards shall be sold
in the same area where bingo games are
being conducted.

(11) When any type of machine,
device or holder for dispensing pull-tabs is
used for the sale of pull-tabs, all pull-tabs in
the individual package or deal must be
placed in the dispenser. No additional pull-
tabs may be placed in the “dispenser” until
all previously placed tabs are sold. All tabs
must have the same serial number, color
description, and must be the same kind and
type. The complete individual package or
deal must be placed in the dispenser at one
time.

(12) No employee, paid or volun-
teer, may accept any type of gift, tip, per-
centage of winnings, money or a thing of
value from any player or any person associ-
ated with the player of the game of chance.

B. Fraud or deception pro-
hibited: No licensee or any of its members
operating any licensed activity shall direct-
ly or indirectly in the course of such opera-
tions:

(1) employ any device, scheme or
artifice to defraud or deceive;

(2) make any untrue or mislead-
ing statement; or

(3) engage in any act, practice or
course of operation that would operate as a
fraud or deceit upon any person.

C. Use of disposable bingo
cards. Disposable bingo cards may be used
in all bingo games, including specials, pro-
vided that:

(1) each set of disposable cards
used is consecutively numbered from the
first card to the last and each card contains,
on its face, both its individual consecutive
serial number and the identification number
assigned by the manufacturer to that set of
disposable cards;

(2) each disposable card sold
must represent a specific amount of money
(i.e., 25 cents each or 5 for $1.00 — 10
cents each or 3 for 25 cents), which has
been paid to the licensee, and which amount
has been clearly posted or verbally dis-
closed to all players in advance of any play-
er participating in the game;

(3) the bingo caller shall be fur-
nished, prior to starting each game on dis-
posable cards, the manufacturer’s identifi-
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cation number and the serial numbers of all
cards offered for sale for that particular
game; upon a player having completed a
bingo, the caller shall require the worker on
the floor checking the bingo to read off the
manufacturer’s identification number and
serial number of each winning card; pay-
ment shall not be made unless both numbers
were among those offered for sale for that
game.

D. Sale and use of bingo
cards.

(1) Bingo cards shall be sold, and
paid for, prior to being placed in play.

(2) All sales of bingo cards shall
take place upon the premises and at the time
of that bingo game.

(3) No bingo cards shall be set
aside or reserved for any person.

(4) No person shall be allowed to
play in a bingo game for free, or without
first paying the licensee’s normal and usual
charge.

(5) If a master card or admittance
card is required in order to play bingo, then
no special or disposable cards will be sold
to a player who has not purchased such
master card.

(6) All master and extra cards will
be sold at a set price. The price of each type
of card will be posted.

(7) If each person playing bingo is
required to have master cards and is allowed
to play extra cards in the same game, then
the cash prize to be awarded on the master
card and the extra cards shall be posted by
the licensee at the beginning of each game.

(8) Players are not to be allowed
to select their own cards for special games.
Selection of cards is limited to regular and
extra cards sold at the door.

(9) No free cards shall be issued
or redeemed by any licensee.

[15.4.2.10 NMAC - Rn, Regulation No. 2B-
8(0) & A, 9/30/05]

15.4.2.14 TIMES OF OCCA-
SIONS, RELATING TO SECTION 60-
2B-8(K) NMSA 1978: No bingo game may
[beheld] begin later than 10:30 p.m., and no
bingo game may begin prior to 9:00 a.m.
[15.4.2.14 NMAC - Rn, Regulation No. 2B-
8(K) & A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.3 NMAC,
Sections 1, 8, 9, and 10. This action also
renumbers and reformats, as required by the
current NMAC requirements, Regulation
No. 2B-4, Regulation No. 2B-7 and
Regulation No. 2B-5 (filed by Department
of Alcoholic Beverage Control, Bingo and
Raffle Division on 03/21/1984). The
amendment, renumbering and reformatting

become effective 9/30/05.

15.4.3.1 ISSUING AGENCY:
[Pepertiment—eof—Aleoholie—Beverage
Control—Bingo—andRafleDiviston] New

Mexico Gaming Control Board.
[15.4.3.1 NMAC - Rn, Regulation 2B-4,

Regulation 2B-5, Regulation 2B-7 & A,
9/30/05]

15.4.3.8 RESPONSIBILITY
TO POST AND HAVE IN ITS POSSES-
SION CERTAIN MATERIALS, RELAT-
ING TO SECTION 60-2B-4 NMSA 1978:
A. A licensee shall have
current copies of the Bingo and Raffle Act,
rules and regulations promulgated there
under, and its house rules in its possession
at all times during the game of chance.
These documents shall be made available to
any person so requesting. Prior to the start
of the first bingo game the public shall be
advised that copies of the Bingo and Raffle
Act, and the regulations promulgated there
under may be obtained from the [depert
ment-of-aleohelie-beverage-eontrot] board.
B. The licensee shall post
a sign with at least one (1) inch letters in
two (2) or more conspicuous places stating:
any supplier who furnishes bingo equip-
ment, jar raffle or pull tab tickets or any
other equipment used in any game of
chance must keep records of his transac-
tions with New Mexico bingo and raffle
license holders. These records must be pro-
duced for inspection upon demand by any
authorized representative of the department

of [eleohelie-beverage-eontrel] public safe-
ty or the board.
C. Copies of the Bingo

and Raffle Act and rules and regulations
promulgated there under, and the house
rules may be obtained from the games man-
ager for any player to read.

[15.4.3.8 NMAC - Rn, Regulation No. 2B-
4 & A, 9/30/05]

15.4.3.9 DISPLAY OF
LICENSEE’S NAME, RELATING TO
SECTION 60-2B-7 NMSA 1978:

A. Bingo and raffle
licensees shall clearly display the name of
the organization holding a bingo game in an
area adjacent to the caller. The name shall
be in letters at least six (6) inches high.

B. The name displayed
shall be the name of the organization spon-
soring the bingo game followed by the word
bingo or raffle, and the licensee shall not
assume or display any other “trade” or “fic-
titious” name within or without the build-
ing.

C. The licensed organiza-
tion must notify the [semine—division;
department—otaleoholiebeverase—control|

board at least ten (10) calendar days prior to
the permanent or temporary suspension of

the “games of chance” license by the organ-
ization.

D. If the premises are rent-
ed or used by more than one (1) organiza-
tion, only the organization playing at that
time and date will display its license.

E. Should any license be
lost or destroyed by the licensee, the game
manger shall submit to the [depertrment]
board a notarized affidavit, bearing the sig-
nature of the game manager and officers of
the organization, stating the circumstances
under which the license was lost or
destroyed, and a certification that, in fact,
said license was lost or destroyed.

[15.4.3.9 NMAC - Rn, Regulation No. 2B-
7 & A, 9/30/05]

15.4.3.10 LOCATION OF
GAMES, RELATING TO SECTION 60-
2B-5 NMSA 1978:

A. Licensed organizations
are restricted in conducting “games” to
locations within the same county where the
organization is located.

B. No license is transfer-
able from the location shown on the physi-
cal license or listed in the original applica-
tion without:

(1) a written request made by the
licensee to the [depertarent] board; and

(2) written approval from the
[department] board to the licensee prior to
any move; no license may be borrowed
from one organization to another.

C. Licensee shall submit
to the [éireeter] board a written application,
in the form prescribed by the [direeter]
board and stating the information required
by the [direeter| board, together with a non-
refundable application fee of one hundred
dollars ($100.00).

[15.4.3.10 NMAC - Rn, Regulation No. 2B-
5 & A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.4 NMAC,
Sections 1, 8, 9, and 10. This action also
renumbers and reformats, as required by the
current NMAC requirements, Regulation
No. 2B-9, Expenses and Reporting Relating
to Section 60-2B-9 NMSA 1978 (filed
3/29/84); Regulation No. 2B-9(A), Records
- Bingo Games (filed 3/21/84); and ABC
Regulation No. 2B-4A.(2), Inspection of
Suppliers Records, Relating to Section 60-
2B-4A(2) NMSA 1978 (filed 2/11/83). The
amendment, renumbering and reformatting
become effective 9/30/05.

15.4.4.1 ISSUING AGENCY:
[Pepartment—eof—rAdeoholie—Beverage
Contrel—Binse—andRatteDiveisten] Now
Mexico Gaming Control Board.
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[15.4.4.1 NMAC - Rn, Regulation No. 2B-
9, Regulation No. 2B-9(A), ABC
Regulation No. 2B-4A.(2) & A, 9/30/05]

15.4.4.8 EXPENSES
REPORTING RELATING TO
TION 60-2B-9 NMSA 1978:

A. Any licensee whose
game of chance is the subject of a crime
requiring a police report shall, in addition to
notifying the proper police agency, notify
the department of [etechelie-beverage-eon
#ret] public safety and the board in writing
within seventy-two (72) hours of the date,
time, nature of the offense and the police
agency notified.

B. Upon termination of a
license, financial report, form BLO-6, must
be complied and submitted to the [gemins

vision: ¢ ateoholi
eentrel] board within seventy-two hours.

C. Attorneys fees cannot
be paid for with bingo or raffle proceeds.

D. No employee of a bingo
or raffle licensee shall be paid for other
services, i.e., rent of premises rent of equip-
ment, janitorial service, bookkeeping, etc.

E. No vendor of premises
or equipment may be involved in any way
or manner in the bingo or raffle operation.

F. Door prizes cannot be
deducted from bingo or raffle gross. Door
prizes in excess of $100.00 in value must
receive written approval from the [eleehelie
beverage-control-departrrent| board prior to
offering said door prize.

[15.4.4.8 NMAC - Rn, Regulation No. 2B-
9 & A, 9/30/05]

AND
SEC-

15.4.4.9
GAMES:

A. In addition to any other
requirements set forth in the Bingo and
Raffle Act, a licensee shall prepare an
approved record covering each bingo game.
This approved record shall disclose the fol-
lowing information and shall be retained for
a period of not less than three years:

(1) the gross receipts collected for
each master card, door admission card and
each extra card sold for each game;

(2) the gross receipts collected for
each special bingo game of any kind includ-
ing, but not limited to, “early bird,”” “three
way,” four corners,” “round robin,” “picture
frame,” “stand up,” “postage stamp,”
“cover all,” and “winner take all” games;

(3) the gross amount paid out on
each separate bingo game;

(4) the cash on hand at the com-
mencement of each occasion and the cash
on hand at the conclusion of each game;

(5) the signature of the game
manager for the licensee on that game;

(6) the name, signature, and
assigned duties of each member for each

RECORDS - BINGO

99 ¢

game.
B. All persons responsible
for or assisting in the holding, operation or
conducting of any game of bingo must sign
the roster, form BLO-4, prior to beginning
any duties. Use of a person who has not
signed, or has signed a fictitious name shall
subject the licensee to suspension pending a
hearing by the [eleohelie-beverage—econtrot
depastrrent] board.
[15.4.4.9 NMAC - Rn, Regulation No. 2B-
9(A) & A, 9/30/05]

15.4.4.10 INSPECTION  OF
SUPPLIERS RECORDS, RELATING
TO SECTION 60-2B-4A.(2) NMSA 1978:
Any supplier who furnishes bingo equip-
ment, jar raffle or pull tab tickets or any
other equipment used in any game of
chance must keep records of his transac-
tions with New Mexico bingo and raffle
license holders. These records must be pro-
duced for inspection upon demand by any
authorized representative of the department
of [eleohelie-beverage-eontrel] public safe-

ty or the board.
[15.4.4.10 NMAC - Rn, ABC Regulation

No. 2B-4A.(2) & A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.6 NMAC,
Sections 1 and 8. This action also renum-
bers and reformats, as required by the cur-
rent NMAC requirements, Regulation No.
2B-4(F), Penalties for Violations of Bingo
& Raffle Act or Regulations, Interpreting
and Exemplifying Section 60-2B-4(F)
NMSA 1978 (filed 3/21/84). The amend-
ment, renumbering and reformatting
become effective 9/30/05.

15.4.6.1 ISSUING AGENCY:
[Pepartment—of—Adecholie—Beverage
control—Bingo—andRaffleDiviston] New

Mexico Gaming Control Board.
[15.4.6.1 NMAC - Rn, Regulation No. 2B-

4(F) & A, 9/30/05]

15.4.6.8 PENALTIES FOR
VIOLATIONS OF BINGO AND RAF-
FLE ACT OR REGULATIONS, INTER-
PRETING AND EXEMPLIFYING SEC-
TION 60-2B-4(F) NMSA 1978.

A. Whenever a licensee
pleads guilty or nolo contendere to a charge
brought by the [department] board against
the licensee, or is found guilty of such
charge by the appointed hearing officer, the
licensee shall be subject to the following
penalties:

(1) the [depestment] board or
hearing officer shall order a suspension of
business activities of not more than sixty
(60) days; or

(2) the board or hearing officer
shall issue his order of revocation of the
license.

B. The [depeartrent] board
or hearing officer, exercising discretion,
may hold in abeyance the first one-half of a
penalty prescribed. If any penalty, or por-
tion thereof, is held in abeyance, it shall be
predicated upon no further violations of the
Bingo and Raffle Act or Regulations for a
period of six (6) months from the date of the
violation.

[15.4.6.1 NMAC - Rn, Regulation No. 2B-
4(F) & A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.7 NMAC,
Sections 1 and 8. This action also renum-
bers and reformats, as required by the cur-
rent NMAC requirements, Regulation No.
2B-6, Documentation Regarding Rented
Premises - Relating to Section 60-2B-6,
NMSA 1978 (filed 5/14/84) and Regulation
No. 2B-9(E), Agreement Based Upon
Percentage of Receipts Prohibited (filed
3/29/84). The amendment, renumbering
and reformatting become effective 9/30/05.

15.4.7.1 ISSUING AGENCY:
[Pepartment—eof—rAdeoholie—Beverage
Contrel—Bingo—Reaffle—Divisten] New

Mexico Gaming Control Board.
[15.4.7.1 NMAC - Rn, Regulation No. 2B-

6, Regulation No. 2B-9(E) & A, 9/30/05]

15.4.7.8 DOCUMENTATION
REGARDING RENTED PREMISES,
RELATING TO SECTION 60-2B-6
NMSA 1978: Documentation (or affi-
davits) of all persons involved in furnishing
the rented premises must be filed with the
[departrentot-aleoheliebeverase—eontrel]
board and upon demand other information
necessary must be supplied to the [depast-
ment-of-eleoholie-beverage-eontret] board.
[15.4.7.8 NMAC - Rn, Regulation No. 2B-
6 & A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.8 NMAC,
Sections 1 and 8. This action also renum-
bers and reformats, as required by the cur-
rent NMAC requirements, Regulation No.
2B-8, Raffles - Relating to Section 60-2B-8,
NMSA 1978 (filed 3/21/84). The amend-
ment, renumbering and reformatting
become eftective 9/30/05.

15.4.8.1 ISSUING AGENCY:
[Pepartment—ef—rAdeoholie—RBeverage
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Control—Binge—andReffle-Diviston] New

Mexico Gaming Control Board.
[15.4.8.1 NMAC - Rn, Regulation No. 2B-

8 & A, 9/30/05]

15.4.8.8 RAFFLES, RELAT-
ING TO SECTION 60-2B NMSA 1978:

A. Raffle ticket require-
ments when prizes exceed $100.00.

(1) All tickets sold in any raffle
shall have the state license number, the
word “raffle” and the date, time, and place
of drawing printed on each ticket. A valid
copy of a raffle ticket for each raffle con-
ducted by a licensee must be filed with the

(2) All tickets for use in any raffle
shall be consecutively numbered. All raf-
fles conducted shall have the major cash or
merchandise prizes conspicuously printed
on the raffle ticket. The cost of each ticket
shall be printed on the front of each and
every ticket. If the word “donation,” gift,”
or similar term is used, the proceeds shall be
reported as income under the raffles act.

(3) If the ticket holder is required
to be present at a raffle drawing in order to
be eligible for the prize, a statement setting
forth this condition shall be conspicuously
printed on each raffle ticket and on all pro-
motional material concerning the raffle.

(4) The state license number is
not required on any jar raffle ticket or pull
tab tickets sold by any licensee. Each deal
of jar raffle tickets or pull tabs must have
their own serial number.

B. All raffle tickets sold to
be available for drawing: No drawing shall
be held in connection with any raffle unless
each and every ticket stub sold, and only
such ticket stubs, shall first have been
placed in the receptacle out of which the
winning ticket stubs are to be drawn. Such
receptacles shall be designed so that each
ticket stub placed therein has an equal
opportunity with every other ticket stub to
be the one withdrawn.

C. Jar raffle: pull tab oper-
ation.

(1) No licensee shall permit the
display or operation of any jar raffles or pull
tabs which may have in any manner been
marked, defaced, tampered with or other-
wise placed in a condition, or operated in a
manner which may deceive the public.

(2) No licensee shall knowingly
obtain, possess, or allow upon the licensee’s
premises, a series of jar raffles or pull tabs,
or portion thereof, with the same series
number and color code combination, as any
other series of jar raffles or pull tabs or por-
tion thereof in licensee’s possession or on
the licensee’s premises.

(3) Each licensee shall retain all
winning tickets over five dollars from each
series until that particular series of jar raf-

fles or pull tabs has been sold. At the time
that series is completed the licensee shall
check to insure that the proper number of
winners have been turned in to the licensee.
If it is determined that the number of win-
ners turned in is more or less than the prop-
er number, the tickets must be retained by
the licensee for not less than six months. If
more than three such series are found in any
one quarter, the licensee must notify the
[ateehote—beverase—control—department|
board in writing at the time of filing the
quarterly report for that quarter.

(4) All winning jar raffle or pull
tab tickets must be voided at the time of
prize payout. They shall be voided by mark-
ing through the winning combination in ink,
or by punching a hole or series of holes
through the winning combination.

D. Control of prizes.

(1) Jar raffles or pull tab licensees
shall award all prizes in cash or merchan-
dise, except that winning cash tickets may
be exchanged for new tickets.

(2) Prior to the start of the game,
all bingo prizes or prize money must be on
hand on the premises of the licensed organ-
ization. The licensee shall display all mer-
chandise prizes in the immediate vicinity of
the jar raffles or pull tab device and such
prizes shall be in full view of any person
prior to that person purchasing the opportu-
nity to play. When a prize is cash, then the
money itself does not have to be displayed.
A card or sign designating the cash amount
to be given as a prize shall be posted in any
display which also includes merchandise
prizes. The cash prizes to be awarded in
connection with jar raffles or pull tabs, in
which only cash prizes are awarded, shall
be clearly and fully described or represent-
ed by a card or sign attached to or accom-
panying the jar raffle or pull tab series. The
licensee shall display and arrange merchan-
dise prizes so that a player can easily deter-
mine which prizes are available from any
jar raffle or pull tab series in play. Any
organization raffling any item or offering
any item as a prize for a bingo game, must
have documented proof of ownership of
said item, free from any and all liens, mort-
gages and encumbrances prior to the sale of
any tickets or bingo cards. This documented
evidence of ownership must be made avail-
able to the [gemine-divisten;| department of
[eleshelie-beverage-eontret] public safety or

the board, upon demand.

(3) Upon determining a winner,
the licensee shall remove the merchandise
prize won immediately from display and it
shall be presented to the winner. Cash
prizes shall be awarded immediately.

(4) No person selling jar raffle
tickets, and no person managing or working
in any capacity at any bingo game or other
place where jar raffle tickets are sold, shall
state, imply, or in any way indicate to the

purchaser of jar raftle tickets the number or
type of tickets that have been redeemed or
that remain in the container.

E. Specific  information
required on jar raffles or pull tab invoices:
Each licensee will require its supplier or
distributor to place on each invoice of jar
raffles or pull tab tickets, the form or cata-
log number, title or ticket and color code
identification. Each licensee shall list the
serial number of each jar raffle on the
report.

F. All assisting members
(i.e., caller, floor workers, game manager,
etc.) must have a name plate stating the
organization’s name and the person’s name
must be visible at all times during the
games.

G Should any officer,
game manager or assisting member be
served with a criminal or civil action, the
organization must advise the [depertment|
board, in writing, within ten (10) calendar
days after said member is served. The crim-
inal or civil action does not include traffic
violations or dissolutions of marriage, but
does include all other actions and counter
claims.

[15.4.8.8 NMAC - Rn, Regulation No. 2B-
8 & A, 9/30/05]

NEW MEXICO GAMING
CONTROL BOARD

This is an amendment to 15.4.9 NMAC,
Sections 1, 2, 9, 12, 13, 14, 15, 16, 17, 18,
and 19. This action also renumbers and
reformats, as required by the current
NMAC requirements, AGD 94-1,
Emergency Regulations Governing the
Conduct of Pull Tab Game of Change (filed
1/3/95). The amendment, renumbering and
reformatting becomes effective 9/30/05.

15.4.9.1 ISSUING AGENCY:
[Regutatton—and—tieensing—Deperthent
teahol | Gomine—Division—Geami

Bureatt] New Mexico Gaming Control

Board.

[15.4.9.1 NMAC - Rn, AGD 94-1 & A,

9/30/05]

15.4.9.2 S C O P E

Applicability: These emergency regula-
tions apply to the paper and video pull tabs
games of chance. [Regtlation-andtieensing

departmrent] Board regulations governing
the conduct of bingo and raffle games

remain in effect until amended pursuant to
Section 9-16-6 NMSA 1978 (1994 Repl.)
and Section 60-2B-4 NMSA 1978 (1991
Repl.) except provisions that conflict with
or are superseded by these emergency regu-
lations.

[15.4.9.2 NMAC - Rn, AGD 94-1 & A,
9/30/05]



New Mexico Register / Volume XVI, Number 18 / September 30, 2005

1031

15.4.9.9 PROHIBITED
GAMES OF CHANCE AND EQUIP-
MENT:

A. Video games common-
ly known as “eight liners” that allow the
player to increase or manipulate the size of
the deal are prohibited.

B. Video pull tab
machines shall be used only to play video
versions of paper pull tab games. Any
machine which simulates the game of video
pull tabs without conforming to these regu-
lations is prohibited.

C. Any games of chance
not expressly allowed under the Bingo and
Raffle Act are prohibited. Any video games
that simulate any games of chance or skill
other than pull tabs, including, without lim-
itation, poker, black jack, 21, craps,
roulette, slot machines, solitaire, baccarat,
backgammon, cribbage, rummy, and gin are
prohibited.

D. Notwithstanding _any
other provision of this rule, licensees also
holding gaming operator licenses pursuant
to the Gaming Control Act may operate

gaming machines pursuant to that act.
[15.4.9.9 NMAC - Rn, AGD 94-1 & A,

9/30/05]

15.4.9.12 LOSS, THEFT,
MECHANICAL FAILURE, INOPERA-
TION DESTRUCTION OR MALFUNC-
TION:

A. The responsible officer
shall report to the [Heensing—eautherity]
board each instance that a machine in play
malfunctions and each instance when play
is disrupted or ceases operation regardless
of the reason or length of time of disruption
or malfunction.  The responsible officer
shall report the malfunction or disruption in
play whether or not there is a monetary loss.

B. If the gross income
report for a machine has been reduced to
reflect a loss resulting from a theft from the
machine, (the term theft includes the physi-
cal break-in or entry into the video pull tab
machine, or manipulation of the machine by
external means resulting in the accumula-
tion of credits available for redemption
without the insertion of money) the licensee
shall submit the following information to
the board. together with the quarterly
report:

(1) documentation from a law
enforcement agency verifying that the theft
was reported;

(2) a letter signed by the licensees
business insurance agent indicating the
amount paid or to be paid, if any, by the
insurer to cover the loss resulting from the
theft; and

(3) the last access accounting
ticket generated before the theft occurred
and the first access accounting ticket gener-

ated after the theft occurred; the tickets will
be used by the [Heensingattherity] board to
calculate the maximum amount that may be
deducted for a loss resulting from a theft
less any sums recovered from any sources.
[15.4.9.12 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.13 GENERAL DUTIES
OF LICENSEES: The general duties
required of all licensees are as follows:

A. conduct their all gam-
ing operations in a manner that does not
pose a threat to the public health, safety and
welfare of the citizens of New Mexico or
reflect adversely on the security or integrity
of charitable gaming;

B. maintain all records
required by the [Heensinesutherity] board;
C. provide immediate

access to all records and the physical prem-
ises of the licensee for inspection at the
request of the [Heensing—autherity—the-spe-
eiarvestigations—division—ofthe] depart-
ment of public safety, the board and other
law enforcement agencies;

D. keep current in all pay-
ments and obligations to the [Heensing
authesity| board and suppliers and distribu-
tors of gaming equipment and lessors of
premises;

E. a licensee will not
allow any lessor of premises or supplier or
distributor of gaming equipment, goods or
services to extend credit to the licensee for
a period of more than thirty days from the
date of the invoice. Invoices shall be dated
on the date the item is delivered to the
licensee; “credit” includes acceptance by a
supplier of a postdated check as payment
for facilities, equipment or supplies;

F. a licensee will provide
a secure premise for the holding, operating
or conducting of all authorized games of
chance;

G a licensee will allow no
one to tamper with or interfere with the con-
duct or operation of any game of chance; no
licensee, employee, agent, or person work-
ing in any capacity in the holding, operat-
ing, or conducting of any game of chance
shall attempt to or in any way direct or
induce a player to participate in pull tab
games or steer or direct a player to a partic-
ular machine by stating or implying, direct-
ly or indirectly, a payout other than required
disclosures as defined in these regulations;

H. a licensee will not
extend credit to a player to play or partici-
pate in any game of chance;

L. a licensee will immedi-
ately pay all credits upon presentment of a
valid winning ticket or valid ticket voucher;

J. a licensee shall not
enter into any agreement with providers of
equipment or services, including lessors of

premises, which imposes restrictions on the
licensee with respect to the use of net pro-
ceeds;

K. each licensee will
require its supplier or distributor to place on
each invoice for paper pull tab tickets, the
form or catalog number, title or ticket and
color code identification; each licensee shall
list the serial number of each deal of pull
tabs on the report; at each licensed premis-
es, the organization shall maintain a copy of
the distributor’s invoice for each paper pull
tab deal in play and for each paper pull tab
deal on the premises and shall make the
invoices available for inspection by the
licensing authority or special agents of the
special investigations division;

L. the licensee shall sepa-
rately account for the gross receipts from
pull tabs and other games of chance; the
expenses of any other game of chance shall
not be deducted from gross receipts from
pull tabs; only those expenses specifically
authorized in the Bingo and Raffle Act may
be deducted from the receipts from pull
tabs; each licensee shall maintain separate
deposit accounts for all games of chance,
which shall contain all gaming receipts and
disbursements for allowable expenses;
bingo and pull tab receipts shall not be co-
mingled with other funds of the licensee;

M. the licensee shall pro-
vide the [Heensinrgautherity] board with the
following information:

(1) the name and address of the
bank, the account number for the bank
account; and

(2) the names of members author-
ized as signatories and a copy of the bank
signature card showing the identity of the
officers authorized to withdraw funds from
the account;

(3) changes in the information
must be submitted to the [Heensins—atthor
#7] board at least ten days before the change
is made;

(4) the receipts must be deposited
into the bank account on the next banking
day of completion of the gaming activity;

(5) deposit records must be suffi-
cient to allow determination of deposits
made from each occasion or game.

N. the licensee  shall
remain current in payment of all taxes
required pursuant to the Bingo and Raffle
Act.

[15.4.9.13 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.14 REGISTRATION
REQUIREMENTS:
A. The licensee shall reg-

ister each electronic pull tab machine with

the [Heensing—authority] board on forms
prescribed by the [Heensing—eautherity]

board. A separate registration form must be
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completed for each machine used by each
licensee. A machine may be registered and
used by more than one licensee.

B. Each licensee shall reg-
ister each machine prior to use. Each form
must be signed by the responsible officer of
the licensee. Registration forms are avail-
able upon request from the [Heensing
authority] board.

C. The registration form
shall include the following information:

(1) manufacturer;

(2) serial number;

(3) date of manufacture;

(4) location of premises;

(5) owner or lessor of the
machine;

(6) maintenance provider;

(7) model;

(8) type.

D. The licensee shall noti-

fy the [Heensingauthesity]| board any time it

discontinues use of any machine registered
with the [Heensing-authority] board.
[15.4.9.14 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.15 ON LINE ACCESS:
The electronic video pull tab machine must
be capable of providing on-line access to

the [Heensire—eauthesity| board to check the

following:

A. monitoring of machine
to include name of licensee;

B. location of the
machine;

C. time of day in hours
and minutes in which machine is in play;

D. machine serial number;

E. serial number of deal in
play;

F. size of deal.

[15.4.9.15 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.16
MENTS:

A. The licensee shall
report to the board any malfunction or dis-
ruption of any machine as required by these
regulations.

B. At the exhaustion of
any pull tab game of chance, the licensee
shall report to the board the following infor-
mation:

REPORT REQUIRE-

(1) serial number of deal;

(2) size of deal;

(3) gross receipts from the deal;

(4) net proceeds;

(5) number of winning or losing
credits within the deal.

C. The licensee shall rec-
oncile each deal separately.
D. The report must be

delivered to the [Heenstrg—suthority| board
no later than April 15, July 15, October 15

and January 15th and shall cover the pre-

ceding calendar quarter or portion thereof.
E. The video pull tab
machine must have the capability of provid-
ing a daily audit report or detailed tape that
provides the following information:
mechanical and electronic meter readings
must be taken at the same time and record-
ed for the report at the close of each busi-
ness day in the reporting quarter. The read-
ings must be supported by the original print-
ed accounting ticket. The report is due on
each machine registered.
[15.4.9.16 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.17 RECORD RETEN-
TION REQUIREMENTS:
A. Machine operation

records, including audit printouts for each
deal, must be retained for three years and
made available for inspection by the [Heers-
me—authertty| board or the department of
public safety upon request. The records
must provide all necessary information the
[Heensing-autherity| board or department of
public safety may require to ensure opera-
tion of machines in compliance with the law
and regulations.

B. The

records  must
include:

(1) audit printouts or readings of
each machine’s mechanical meters at least
once every business day;

(2) documentation of total actual
cash counted for the licensee, including
bank deposit slips.

[15.4.9.17 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.18 GENERAL SPECIFI-
CATIONS OF VIDEO PULL TAB
MACHINES:

A. The [Heensing—avthor-

#¥| board or the [speetelinvestigations-divi-
sten-ofthe| department of public safety may

inspect any machine used by licensees. The
[Heensing—autherity| board or the [speeiet
Hrvestigations-divistor| department of pub-

lic safety must be allowed immediate access
to each machine. Keys to allow access to a
machine for purposes of inspection may be
provided to the [Heensing—autherity| board
and, the [speeisl—investigations—division]

department of public safety or must be
immediately available at the premise.

B. Machines may not have
any switches, jumpers, wire posts, or other
means of manipulation that could affect the
operation or outcome of a game. The
machine may not have any functions or
parameters adjustable by and through any
separate video display or input codes except
for the adjustment of features that are whol-
ly cosmetic or other operations parameters
as approved by the licensing authority. This
is to include devices known as “knockoff
switches”.

C. Machines may offer
only those games of chance authorized by
the Bingo and Raftle Act and these regula-
tions.

D. The machine must be
capable of printing a ticket voucher for all
credits owed the player. A valid ticket must
contain the following information:

(1) the name of the licensed estab-
lishment;

(2) the name of the city, town. or
county in which the license is located;

(3) the machine serial number;

(4) the time of day in hours and
minutes in a 24-hour format;

(5) the current date;

(6) the value of the prize in num-
bers;

(7) the value of the prize in
words.

E. The printing mecha-
nism must be located in a locked area of the
machine to insure the safekeeping of the
audit copy. The printing mechanism must
have a paper sensing device that upon sens-
ing a ‘low paper” condition will allow the
machine to finish printing the ticket and
prevent further play. The machine must rec-
ognize a printer power loss occurrence and
cease play until power has been restored to
the printer and the machine is capable of
producing a valid ticket.

F. The machine must have
non re-settable mechanical meters housed
in a readily accessible locked machine area.
These meters must be in a configuration
prescribed by the [lHeensinrg—eauthority|
board. The mechanical meters must be man-
ufactured in such a way as to prevent access
to the internal parts without destroying the
meter. Meters must be hardwired (no quick
connects will be allowed in the meter wiring
system). The [Heensine—enthority] board
may require[é] and provide a validating
identification sticker to attach to the
mechanical meters to verify the meters are
assigned to a specific licensed machine. The
meters must keep a permanent record of:

(1) total credits accepted by the
machine;

(2) total credits played;

(3) total credits won;

(4) total credits paid.

G. The machine must con-
tain electronic metering, using meters that
record and display the following on the
video screen in a format prescribed by the
licensing authority:

(1) total credits in mechanism(s);

(2) total credits, total credits
played, total credits won and total credits
paid;

(3) total games played and total
games won.

H. Whenever electronic
meters are reset, each machine must pro-
duce a full accounting ticket both before
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and after each resetting. The tickets must be
in the format approved by the licensing
authority and contain:

(1) the name of the licensee;

(2) the name of the city, town, or
county in which the licensee is located;

(3) the machine serial number;

(4) the time of day in hours and
minutes in a 24-hour format;

(5) the current date;

(6) the program name and revi-
sion number; and

(7) the electronic meter readings
required by the licensing authority.

L The machine and any
peripheral electronic device must have an
identification tag permanently affixed to the
machine by the manufacturer. The tag must
be at a location approved by the [Heensing
eatherity| board and must include the fol-
lowing information.

(1) manufacturer;

(2) serial number;

(3) model;

(4) date of manufacture; and

J. The machine shall be
equipped with a surge protector that will
feed all A.C. electrical current to the
machine and a backup power supply capa-
ble of maintaining for a 30-day period the
accuracy of all electronic meters, date, and
time during power fluctuations and loss.
The battery must be in a state of charge dur-
ing normal operation of the machine.

K. The [Heensing—authori-
#] board may initiate proceedings to sus-
pend or revoke a license if it finds that any
machine or machine, machine component,
or video pull tab game does not comply with
the rules governing video pull tab
machines.

[15.4.9.18 NMAC - Rn, AGD 94-1 & A,
9/30/05]

15.4.9.19 INSPECTION AND
SEIZURE OF MACHINES: The [Heens-
ing-authoriy| board or the fspeeicl-investi-
sations—divistonof-the] department of pub-

lic safety has the right at all times to make
an examination of any machine being used
to play or simulate video pulltabs. Such
right of inspection includes immediate
access to all machines and unlimited
inspection of all machine parts. The
[Heensine—authority| board or the [speeted
investisations—division| department of pub-

lic safety may immediately seize and remove
an machine or device which violates these
rules.

A. Given reasonable

cause, the [Heensing-anthority| board or the
[speciatinvestications-division]| department
of public safety may remove a machine or

parts from a machine for laboratory testing
and analysis;

B. The [Heensins—author

#7] board or the department of public safety

may seal any machine left on the licensee’s
premises pending an investigation[s]. The
breaking or removal of the [Heensing
autherity?s| seal will subject the licensee to
seizure of the entire machine and suspen-
sion or revocation of any permit or license
issued by the [Heensire—suthority| board.
[15.4.9.19 NMAC - Rn, AGD 94-1 & A,
9/30/05]

NEW MEXICO GENERAL

SERVICES DEPARTMENT
STATE PURCHASING DIVISION

The Office of the State Purchasing Agent of
the General Services Division repeals it rule
1.4.1 NMAC entitled: Procurement Code
Regulations, (filed 11-01-2001), repealed
effective 09-30-2005.

NEW MEXICO GENERAL

SERVICES DEPARTMENT
STATE PURCHASING DIVISION

TITLE 1 GENERAL
ERNMENT ADMINISTRATION

GOV-

CHAPTER 4 STATE PROCURE-
MENT
PART 1 PROCUREMENT

CODE REGULATIONS

1.4.1.1 ISSUING AGENCY:
General Services Department - State
Purchasing Division

[1.4.1.1 NMAC - Rp, 1.4.1.INMAC, 09-
30-05]

1.4.1.2 SCOPE: All executive
branch state agencies
A. Except as otherwise

provided in the Procurement Code, Sections
13-1-28 through 13-1-199 NMSA 1978, the
Code applies to every expenditure by state
agencies and local public bodies for the pro-
curement of items of tangible personal
property, services and construction.

B. General. Except as oth-
erwise provided in this section, this rule
applies to every agency and to every trans-
action to which the Procurement Code
applies except the following:

(1) procurement of highway con-
struction or reconstruction by the state high-
way and transportation department;

(2) procurement by the judicial
branch of state government;

(3) procurement by the legislative
branch of state government;

(4) procurement by the boards of
regents of state educational institutions
named in Article 12 Section 11 of the con-
stitution of New Mexico;

(5) procurement by the state fair
commission of tangible personal property,
services and construction under five thou-

sand dollars ($5,000);

(6) purchases from the instruc-
tional material fund;

(7) procurement by all local pub-
lic bodies;

(8) procurement by regional edu-
cation cooperatives;

(9) procurement by
schools; and

(10) procurement by each state
health care institution that provides direct
patient care and that is, or a part of which is,
medicaid certified and participating in the
New Mexico medicaid program.

(11) Procurement of professional

charter

services.
[1.4.1.2 NMAC - Rp, 1.4.1.2 NMAC, 09-
30-05]

1.4.1.3 STATUTORY
AUTHORITY: NMSA 1978, 9-17-5,
Laws of 1983, Chapter 301, Section 5; and
13-1-95, Laws of 1984, Chapter 65, Section
68 (Repl. Pamp. 1997). Subject to the
authority of the secretary of the general
services department, Section 13-1-95
NMSA 1978 designates the state purchasing
agent as both the administrator and chief
executive of the state purchasing division.
The cite further designates the state pur-
chasing agent and purchasing division shall
be responsible for the procurement of items
of tangible personal property, services and
construction for all state agencies except as
otherwise provided in the Procurement
Code, Sections 13-1-28 through 13-1-199
NMSA 1978, and shall administer the Code
for those state agencies not excluded from
the requirement of procurement through the
state purchasing agent. Among the statutory
duties and responsibilities afforded the state
purchasing agent is to recommend procure-
ment regulations to the secretary of the gen-
eral services department.

[1.4.1.3 NMAC - Rp, 1.4.1.3 NMAC, 09-
30-05]

1.4.1.4
Permanent.
[1.4.1.4 NMAC - Rp, 1.4.1.4 NMAC, 09-
30-05]

DURATION:

14.1.5 EFFECTIVE DATE:
September 30, 2005, unless a later date is
cited at the end of a section.

[1.4.1.5 NMAC - Rp, 1.4.1.5 NMAC, 09-
30-05]

1.4.1.6 OBJECTIVE: Section
13-1-29 C NMSA 1978 states that, the pur-
poses of the Procurement Code are to pro-
vide for the fair and equal treatment of all
persons involved in public procurement, to
maximize the purchasing value of public
funds and to provide safeguards for main-
taining a procurement system of quality and
integrity. The objective of this rule is to
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have the force and effect of law to imple-
ment, interpret or make statute law specific
as it applies to the Procurement Code,
Sections 13-1-28 through 13-1-199 NMSA
1978 and the purposes stated therein.
[1.4.1.6 NMAC - Rp, 1.4.1.6 NMAC, 09-
30-05]
1.4.1.7 DEFINITIONS:

A. Most of the terms
which appear in this rule are defined in the
Procurement Code.

B. In these rules and regu-
lations the following definitions apply:

(1) “Chief information officer”
means the administrative head of the office
on information and communications man-
agement.

2) “Information systems
resources” means computer voice and data
communications hardware and software
including imaging systems, terminals, radio
and communications networks and facilities
as well as information system services and
professional services contracts required for
the implementation, operation, maintenance
or support of an executive branch state
agency computer or communication system.

(3) “Procurement manager”
means the person or designee authorized by
the state purchasing agent or state agency to
manage a procurement requiring the evalu-
ation of competitive sealed proposals.

(4) “Determination” means the
written documentation of a decision of a
procurement officer including findings of
fact to support a decision. A determination
becomes part of the procurement file to
which it pertains.

[1.4.1.7 NMAC - Rp, 1.4.1.7 NMAC, 09-
30-05]

1.4.1.8 CENTRALIZATION
OF PROCUREMENT ACTIVITY
(Sections 1.4.1.8 - 1.4.1.13 NMAC):

A. State purchasing agent.
All procurement for state agencies shall be
performed by the state purchasing agent
except the following:

(1) professional services that are
not related to information systems
resources;

(2) small purchases having a
value not exceeding twenty thousand dol-
lars ($20, 000);

(3) emergency procurements; and

(4) the types of procurement
specified in Subsection B of 1.4.1.2 NMAC.

B. Central purchasing
offices. All procurement for state agencies
excluded from the requirement of procure-
ment through the state purchasing agent
shall be performed by a central purchasing
office designated by statute, the governing
authority of that state agency or as other-
wise provided in the Procurement Code.

C. Cooperative procure-

ment. Nothing in this section should be
interpreted as limiting the ability of state
agencies to make procurements under exist-
ing contracts or enter into cooperative pro-
curement agreements.

[1.4.1.8 NMAC - Rp, 1.4.1.8 NMAC, 09-
30-05]

1.4.1.9 INSPECTION OF
PUBLIC RECORDS: The inspection of
public records is governed by the Inspection
of Public Records Act, Sections 14-2-1
through 14-2-12 NMSA 1978. To the extent
that any provision of this rule conflicts with
the Inspection of Public Records Act, as
interpreted by the courts of this state, that
act shall control. Furthermore, no obligation
to keep data confidential which is contained
in this rule is intended to create any liabili-
ty that would not otherwise exist under state
law.

[1.4.1.9 NMAC - Rp, 1.4.1.9 NMAC, 09-
30-05]

1.4.1.10 D O L L AR
AMOUNTS: Whenever a dollar amount
appears in this rule, such amount is exclu-
sive of applicable gross receipts and local
option taxes as the term is defined in
Section 7-9-3 (Q) NMSA 1978.

[1.4.1.10 NMAC - Rp, 1.4.1.10 NMAC, 09-
30-05]

1.4.1.11 INDEMNIFICATION
AND INSURANCE:
A. Tort liability. Except as

provided for in the Tort Claims Act,
Sections 41-4-1 through 41-4-27 NMSA
1978, no contract governed by this rule
shall contain any provision whereby a state
agency agrees to indemnify or provide tort
liability insurance for any contractor. The
indemnification and insurance provisions of
contracts provided for in the Tort Claims
Act shall be approved in writing by GSD’s
risk management division before they
become effective.

B. Other risks. No contract
governed by this rule shall contain any pro-
vision whereby a state agency agrees to
indemnify or provide a contractor with
insurance for non-tort risks unless the pro-
vision has been approved in writing by
GSD’s risk management division.

C. Contract  provisions
void. Any indemnification or insurance pro-
vision in any contract executed in violation
of this section shall be void and of no effect.
[1.4.1.11 NMAC - Rp, 1.4.1.11 NMAC, 09-
30-05]
1.4.1.12 [RESERVED]
1.4.1.13 SEVERABILITY: If
any provision of this rule, or any application
thereof, to any person or circumstance, is
held invalid, such invalidity shall not affect

any other provision or application of this
rule which can be given effect without the
invalid provision or application.

[1.4.1.13 NMAC - Rp, 1.4.1.13 NMAC, 09-
30-05]

1.4.1.14 APPLICATION
(COMPETITIVE SEALED BIDS;
Sections 1.4.1.14 -1.4.1.28 NMAC):

The provisions of Sections 1.4.1.14 through
1.4.1.28 NMAC apply to every procure-
ment made by competitive sealed bids.
[1.4.1.14 NMAC - Rp, 1.4.1.14 NMAC, 09-
30-05]

1.4.1.15 COMPETITIVE
SEALED BIDS REQUIRED: All pro-
curement shall be achieved by competitive
sealed bids except procurement achieved
pursuant to the following methods:

A. competitive sealed pro-
posals;

B. small purchases;

C. sole source procure-
ment;

D. emergency  procure-
ment;

E. procurement under
existing contracts; and

F. purchases from anti-

poverty program businesses.
[1.4.1.15NMAC - Rp, 1.4.1.15 NMAC, 09-
30-05]

1.4.1.16
BIDS (“IFB”):

A. General. The invitation
for bids (“IFB”) is used to initiate a com-
petitive sealed bid procurement. The IFB
shall include the following:

(1) the specifications for the serv-
ices, construction or items of tangible per-
sonal property to be procured;

(2) all contractual terms and con-
ditions applicable to the procurement;

(3) the term of the contract and
conditions of renewal or extension, if any;

(4) instructions and information
to bidders, including the location where
bids are to be received and the date, time
and place of the bid opening;

(5) a notice that the IFB may be
canceled and that any and all bids may be
rejected in whole or in part when it is in the
best interest of the state of New Mexico;
and

INVITATION FOR

(6) a notice that reads substantial-
ly as follows: The Procurement Code,
Sections 13-1-28 through 13-1-199 NMSA
1978, imposes civil and misdemeanor crim-
inal penalties for its violation. In addition,
the New Mexico criminal statutes impose
felony penalties for bribes, gratuities and
kick-backs.

B. Incorporation by refer-
ence. The IFB may incorporate documents
by reference, provided that the IFB speci-
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fies where such documents can be obtained.

C. Evaluation criteria. The
IFB shall set forth the evaluation criteria
that will be used to determine acceptability
such as inspection, testing, quality, work-
manship, delivery and suitability for a par-
ticular purpose. Those criteria such as dis-
counts, transportation costs and total or life-
cycle costs that will affect the bid price shall
be objectively measurable. No criteria may
be used in bid evaluation that are not set
forth in the IFB.

D. Bid form. The IFB shall
provide a form which shall include space in
which the bid price shall be inserted and
which the bidder shall sign and submit
along with all other necessary submissions.
A bidder may submit a reasonable facsimile
of the bid form. Oral, telephonic and tele-
graphic bids except as provided in this sub-
section are invalid and shall not be consid-
ered. Telegraphic or bids sent via FAX to a
third party and delivered in a sealed enve-
lope to the location where bids are to be
received by the date and time shown in the
bid, will be accepted for consideration.

E. Bid  samples and
descriptive literature:

(1) “Descriptive literature” means
information available in the ordinary course
of business that shows the characteristics,
construction, or operation of an item.

(2) “Bid sample” means a sample
furnished by a bidder that shows the charac-
teristics of an item offered in the bid.

(3) Bid samples or descriptive lit-
erature may be required when it is necessary
to evaluate required characteristics of the
item bid.

(4) Bid samples, when required,
shall be furnished free of expense to the
state and prior to the time set for the open-
ing of bids. Samples not destroyed or muti-
lated in testing will be returned upon
request by mail, express or freight, collect.
Each sample must be labeled to clearly
show the bid number and the bidder’s name.

F. Bidding time. Bidding
time is the period of time between the date
of distribution of the IFB and the time and
date set for receipt of bids. In each case bid-
ding time shall be set to provide bidders a
reasonable time to prepare their bids. In no
case shall the bidding time be shorter than
the time required for publication under
Section 1.4.1.17 of this rule.

[1.4.1.16 NMAC - Rp, 1.4.1.16 NMAC, 09-
30-05]

1.4.1.17 PUBLIC NOTICE
INVITATION FOR BID: Publication.
The IFB or notice thereof shall be published
not less than ten calendar days prior to the
date set for the opening of bids. The IFB or
notice must be published once in at least
three newspapers of general circulation in

this state.

A. These requirements of
publication are in addition to any other pro-
cedures that may be adopted by the state
purchasing agent to notify prospective bid-
ders that bids will be received, including but
not limited to publication in trade journals,
if available.

B. Bidder lists. The state
purchasing agent shall send copies of the
notice or IFB involving the expenditure of
more than  twenty thousand dollars
($20,000) to those businesses which have
signified in writing an interest in submitting
bids for particular categories of items of
tangible personal property, construction and
services and which have paid any required
fees. (13-1-104 NMSA 1978). Reference is
also given to Section 1.4.1.48 of this rule.

C. Public availability. A
copy of the IFB shall be made available for
public inspection at the office of the state
purchasing agent.

[1.4.1.17 NMAC - Rp, 1.4.1.17 NMAC, 09-
30-05]

1.4.1.18 PRE-BID CONFER-
ENCES: Pre-bid conferences may be con-
ducted to explain the procurement require-
ments. They shall be announced to all
prospective bidders known to have received
the IFB. The conference should be held long
enough after the IFB has been issued to
allow bidders to become familiar with it,
but sufficiently before bid opening to allow
consideration of the conference results in
preparing their bids. Nothing stated at the
pre-bid conference shall change the IFB
unless a change is made by written amend-
ment as provided in this rule.

[1.4.1.18 NMAC - Rp, 1.4.1.18 NMAC, 09-
30-05]

1.4.1.19 AMENDMENTS TO
THE INVITATION FOR BIDS:

A. Form. An amendment
to the IFB shall be identified as such and
shall require that bidders acknowledge its
receipt. The amendment shall refer to the
portions of the IFB it amends.

B. Distribution.
Amendments shall be sent to all prospective
bidders known to have received the IFB.

C. Timeliness.
Amendments shall be distributed within a
reasonable time to allow prospective bid-
ders to consider them in preparing their
bids. If the time and date set for receipt of
bids will not permit such preparation, the
time shall be increased to the extent possi-
ble in the amendment or, if necessary, by
telegram or telephone or by other electronic
means and confirmed in the amendment.

D. Use of amendments.
Amendments should be used to:

(1) make any changes in the IFB

such as changes in quantity, purchase
descriptions, delivery schedules, and open-
ing dates;

(2) correct defects or ambiguities;
or

(3) furnish to other bidders infor-
mation given to one bidder if such informa-
tion will assist the other bidders in submit-
ting bids or if the lack of such information
would prejudice the other bidders.
[1.4.1.19 NMAC - Rp, 1.4.1.19 NMAC, 09-
30-05]

1.4.1.20 PRE-OPENING
MODIFICATION OR WITHDRAWAL
OF BIDS:

A. Procedure. A bid may
be modified or withdrawn by a bidder prior
to the time set for bid opening by delivering
written or telegraphic notice to the location
designated in the IFB as the place where
bids are to be received.

B. Disposition of bid secu-
rity. If a bid is withdrawn in accordance
with this section, the bid security, if any,
shall be returned to the bidder.

C. Records.  All docu-
ments relating to the modification or with-
drawal of bids shall be made a part of the
appropriate procurement file.

[1.4.1.20 NMAC - Rp, 1.4.1.20 NMAC, 09-
30-05]

1.4.1.21 LATE BIDS, LATE
WITHDRAWALS AND LATE MODIFI-
CATIONS:

A. Definition. Any bid or
any withdrawal or modification of a bid
received after the time and date for opening
of bids at the place designated for opening
is late.

B. General rule. No late
bid, late modification, or late withdrawal
will be considered unless received before
contract award, and the bid, modification,
or withdrawal would have been timely but
for the action or inaction of state personnel
directly serving the procurement activity.

C. Records. All documents
relating to late bids, late modifications, or
late withdrawals shall be made a part of the
appropriate procurement file.

[1.4.1.21 NMAC - Rp, 1.4.1.21 NMAC, 09-
30-05]
1.4.1.22 BID OPENING:

A. Receipt. Upon its
receipt, each bid and modification shall be
time-stamped but not opened and shall be
stored in a secure place until the time and
date set for bid opening.

B. No bids received.
Except as provided in Sections 1.4.1.68
through 1.4.1.72 of this rule, if no bids are
received or if all bids received are rejected
in accordance with the provisions of
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Sections 1.4.1.68 through 1.4.1.72 of this
rule, a new IFB shall be issued. If upon re-
bidding with no change in specifications
from the first IFB, the bids received are
unacceptable, or if no bids are secured, the
state purchasing agent may purchase (i.e.,
as opposed to procure) the items of tangible
personal property, construction or services
in the open market at the best obtainable
price.

C. Opening and recording.
Bids and modifications shall be opened
publicly in the presence of one or more wit-
nesses at the time and place designated in
the IFB. The name of each bidder, the
amount of each bid and each bid item, if
appropriate, the names and addresses of the
required witnesses, and such other relevant
information as may be specified by the state
purchasing agent shall be recorded. The
record shall be open for public inspection.
Each bid, except those portions for which a
bidder has made a written request for confi-
dentiality, shall also be open to public
inspection. Any data, which a bidder
believes should be kept confidential shall
accompany the bid and shall be readily sep-
arable from the bid in order to facilitate
public inspection of the non-confidential
portion of the bid. Prices and makes and
models or catalogue numbers of the items
offered, deliveries, and terms of payment
shall be publicly available at the time of bid
opening regardless of any designation to the
contrary.
[1.4.1.22 NMAC - Rp, 1.4.1.22 NMAC, 09-
30-05]

1.4.1.23 MISTAKES IN BIDS:
A. Consideration for
award. Bids shall be unconditionally

accepted for consideration for award with-
out alteration or correction, except as
authorized in Sections 1.4.1.14 through
1.4.1.28 of this rule.

B. General principles.
Correction or withdrawal of a bid because
of an inadvertent, nonjudgmental mistake in
the bid requires careful consideration to
protect the integrity of the competitive bid-
ding system, and to assure fairness. If the
mistake is attributable to an error in judg-
ment, the bid may not be corrected. Bid cor-
rection or withdrawal by reason of a non-
judgmental mistake is permissible but only
to the extent authorized in Sections 1.4.1.14
through 1.4.1.28 of this rule.

C. Mistakes  discovered
before opening. A bidder may correct mis-
takes discovered before bid opening by
withdrawing or correcting the bid as provid-
ed in Section 1.4.1.20 of this rule.

D. Confirmation of bid.
When the procurement officer knows or has
reason to conclude that a mistake has been
made in the low bid, the procurement offi-
cer should request the low bidder to confirm

the bid. Situations in which confirmation
should be requested include obvious, appar-
ent errors on the face of the low bid or a bid
unreasonably lower than the other bids sub-
mitted. If the low bidder alleges mistake,
the bid may be corrected or withdrawn if the
conditions set forth in Subsection E of this
section are met.

E. Mistakes discovered
after opening. This subsection sets forth
procedures to be applied in three situations
in which mistakes in bids are discovered
after the time and date set for bid opening.

(1) Technical irregularities.
Technical irregularities are matters of form
rather than substance evident from the bid
document, or insignificant mistakes that can
be waived or corrected without prejudice to
other bidders; that is, when there is no effect
on price, quality or quantity. The procure-
ment officer may waive such irregularities
or allow the low bidder to correct them if
either is in the best interest of the state.
Examples include the failure of the low bid-
der to:

(a) return the number of signed
bids required by the IFB;

(b) sign the bid, but only if the
unsigned bid is accompanied by other mate-
rial indicating the low bidder’s intent to be
bound; or

(c) acknowledge receipt of an
amendment to the IFB, but only if:

(1) it is clear from the
bid that the low bidder received the amend-
ment and intended to be bound by its terms;
or

(i) the amendment
involved had no effect on price, quality or
quantity.

(2) Mistakes where intended cor-
rect bid is evident. If the mistake and the
intended correct bid are clearly evident on
the face of a bid document, the bid shall be
corrected to the intended correct bid and
may not be withdrawn. Examples of mis-
takes that may be clearly evident on the face
of a bid document are typographical errors,
errors in extending unit prices, transposition
errors, and arithmetical errors. It is empha-
sized that mistakes in unit prices cannot be
corrected.

(3) Mistakes where intended cor-
rect bid is not evident. A low bidder alleging
a material mistake of fact which makes the
bid non-responsive may be permitted to
withdraw the bid if:

(a) a mistake is clearly evident on
the face of the bid document but the intend-
ed correct bid is not; or

(b) the low bidder submits evi-
dence which clearly and convincingly
demonstrates that a mistake was made.

(4) Written determination. When
a bid is corrected or withdrawn, or a correc-
tion or withdrawal is denied, the procure-
ment officer shall prepare a written determi-

nation showing that the relief was granted
or denied in accordance with this section.
[1.4.1.23 NMAC - Rp, 1.4.1.23 NMAC, 09-
30-05]

1.4.1.24
AND AWARD:

A. General. A contract
solicited by competitive sealed bids shall be
awarded with reasonable promptness by
written notice to the lowest responsible bid-
der. The IFB shall set forth the requirements
and criteria that will be used to determine
the lowest responsive bid. No bid shall be
evaluated for any requirement or criterion
that is not disclosed in the IFB. Contracts
solicited by competitive sealed bids shall
require that the bid amount exclude the
applicable state gross receipts tax or local
option tax but that the contracting agency
shall be required to pay the tax including
any increase in the tax becoming effective
after the contract is entered into. The tax
shall be shown as a separate amount on each
billing or request for payment made under
the contract.

B. Product acceptability.
The IFB shall set forth all evaluation crite-
ria to be used in determining product
acceptability. It may require the submission
of bid samples, descriptive literature, tech-
nical data, or other material. It may also
provide for accomplishing any or all of the
following prior to award:

(1) inspection or testing of a prod-
uct for such characteristics as quality or
workmanship;

(2) examination of such elements
as appearance, finish, taste or feel; or

(3) other examinations to deter-
mine whether it conforms with other pur-
chase description requirements.

C. Purpose of acceptabili-
ty evaluation. An acceptability evaluation is
not conducted for the purpose of determin-
ing whether one bidder’s item is superior to
another’s but only to determine that a bid-
der’s offering is acceptable as set forth in
the IFB. Any bidder’s offering which does
not meet the acceptability requirements
shall be rejected as non-responsive.

D. Brand-name or equal
specification. Where a brand-name or equal
specification is used in a solicitation, the
solicitation shall contain explanatory lan-
guage that the use of a brand name is for the
purpose of describing the standard of quali-
ty, performance and characteristics desired
and is not intended to limit or restrict com-
petition. When bidding an “or equal” the
burden of persuasion is on the supplier or
manufacturer who has not been specified to
convince the procurement officer that their
product is, in fact, equal to the one speci-
fied. The procurement officer is given the
responsibility and judgement for making a
final determination on whether a proposed

BID EVALUATION
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substitution is an “or equal”.

E. Determination of low-
est bidder. Following determination of
product acceptability as set forth in
Subsections B, C and D of this section, if
any is required, bids will be evaluated to
determine which bidder offers the lowest
cost to the state in accordance with the eval-
uation criteria set forth in the IFB. Only
objectively measurable criteria that are set
forth in the IFB shall be applied in deter-
mining the lowest bidder. Examples of such
criteria include, but are not limited to, dis-
counts, transportation costs and ownership
or life-cycle formulas. Evaluation factors
need not be precise predictors of actual
future costs, but to the extent possible the
evaluation factors shall be reasonable esti-
mates based upon information the state has
available concerning future use.

(1) Prompt payment discounts.
Prompt payment discounts shall not be con-
sidered in computing the low bid. Such dis-
counts may be considered after award of the
contract.

(2) Trade discounts. Trade dis-
counts shall be considered in computing the
low bid. Such discounts may be shown sep-
arately, but must be deducted by the bidder
in calculating the unit price quoted.

(3) Quantity discounts. Quantity
discounts shall be included in the price of an
item. Such discounts may not be considered
where set out separately unless the IFB so
specifies.

4) Transportation costs.
Transportation costs shall be considered in
computing the low bid. Such costs may be
computed into the bid price or be listed as a
separate item.

(5) Total or life-cycle costs.
Award may be determined by total or life-
cycle costing if so indicated in the IFB.
Lifecycle cost evaluation may take into
account operative, maintenance, and money
costs, other costs of ownership and usage
and resale or residual value, in addition to
acquisition price, in determining the lowest
bid cost over the period the item will be
used.

(6) Energy efficiency. Award may
be determined by an evaluation consisting
of acquisition price plus the cost of energy
consumed over a projected period of use.

F. Restrictions.  Nothing
in Section 1.4.1.24 of this rule shall be
deemed to permit contract award to a bidder
submitting a higher quality item than desig-
nated in the IFB unless the bidder is also the
lowest bidder as determined under
Subsection E of this section. Further,
except as provided in this subsection,
Section 1.4.1.24 of this rule does not permit
negotiations with any bidder. If the lowest
responsive bid has otherwise qualified, and
if there is no change in the original terms

and conditions, the lowest responsible bid-
der may negotiate with the purchaser (i.e.,
this exception applies only to purchases and
does not apply to procurements generally)
for a lower total bid to avoid rejection of all
bids for the reason that the lowest bid was
up to ten percent higher than budgeted proj-
ect funds. Such negotiation shall not be
allowed if the lowest bid was more than ten
percent over budgeted project funds.

G. Documentation of
award. Following award, a record showing
the basis for determining the successful bid-
der shall be made a part of the procurement
file.

H. Publicizing  awards.
Written notice of award shall be sent to the
successful bidder. Notice of award shall
also be posted at the state purchasing
agent’s office.

[1.4.1.24 NMAC - Rn 1.4.1.24 NMAC, 09-
30-05]

1.4.1.25 STATUTORY PREF-
ERENCES: Statutory preferences to be
applied in determining low bidder. New
Mexico law provides certain statutory pref-
erences to resident businesses, resident
manufacturers, New York state business
enterprises, and for recycled content goods
(Sections 13-1-21 and 13-1-22 NMSA
1978). The statute further provides a prefer-
ence to resident construction contractors
and New York state business enterprises
(Sections 13-4-1 through 13-4-3 NMSA
1978) which must be applied in determining
the lowest bidder.

[1.4.1.25 NMAC - Rp, 1.4.1.25 NMAC, 09-
30-05]

1.4.1.26
BIDS:

IDENTICAL LOW

A. Definition.  Identical
low bids are low responsive bids, from
responsible bidders, which are identical in
price after the application of the preferences
referred to in Section 1.4.1.25 of this rule
and which meet all the requirements and
criteria set forth in the IFB.

B. Award. When two or
more identical low bids are received, the
state purchasing agent may:

(1) award pursuant to the multiple
source award provisions of Sections 13-1-
153 and 13-1-154 NMSA 1978;

(2) award to a resident business or
a New York state business enterprise if the
identical low bids are submitted by a resi-
dent business or a New York state business
enterprise and a nonresident business;

(3) award to a resident manufac-
turer if the identical low bids are submitted
by a resident manufacturer and a resident
business or New York business enterprise;

(4) award to a bidder offering
recycled content goods if the identical low

bids are for recycled content goods and vir-
gin goods;

(5) award by lottery to one of the
identical low bidders; or

(6) reject all bids and re-solicit
bids or proposals for the required services,
construction or items of tangible personal
property.
[1.4.1.26 NMAC - Rp, 1.4.1.26 NMAC, 09-
30-05]

1.4.1.27 M U LTI -
STEPSEALED BIDS:
A. General.  Multi-step

bidding is a variant of the competitive
sealed bidding method. This method may be
utilized when the state purchasing agent or
a central purchasing office makes a deter-
mination that it is impractical initially to
prepare specifications to support an award
based on price, or that specifications are
inadequate or are too general to permit full
and free competition without technical eval-
uation and discussion.

B. Phased process. Multi-
step bidding is a phased process which com-
bines elements of both the competitive
sealed proposal method, seeking necessary
information or unpriced technical offers in
the initial phase; and regular competitive
sealed bidding, inviting bidders who sub-
mitted technically acceptable offers in the
initial phase, to submit competitive sealed
price bids on the technical offers in the final
phase. The contract shall be awarded to the
lowest responsible bidder. If time is a factor,
the state purchasing agent or a central pur-
chasing office may require offerors to sub-
mit a separate sealed bid during the initial
phase to be opened after the technical eval-
uation.

C. Public notice.
Whenever multi-step sealed bids are used,
public notice for the first phase shall be
given in accordance with Section 1.4.1.170f
this rule. Public notice is not required for
the second phase.

[1.4.1.27 NMAC - Rp, 1.4.1.27 NMAC, 09-
30-05]

1.4.1.28 PAYMENTS FOR
PURCHASES: Contract clause. All con-
tracts resulting from an invitation for bids
shall contain a clause allowing for late pay-
ment charges against the state agency in the
amount and under the conditions set forth in
Section 13-1-158 NMSA 1978.

[1.4.1.28 NMAC - Rp, 1.4.1.28 NMAC, 09-
30-05]

1.4.1.29 APPLICATION
(COMPETITIVE SEALED PROPOS-
ALS; SECTIONS 1.4.1.29-1.4.1.47
NMAC):

A. General. Except as pro-
vided in Subsections B and C of this sec-
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tion , the provisions of Sections 1.4.1.29
through 1.4.1.47 of this rule apply to every
procurement made by competitive sealed
proposals.

B. Architects, engineers,
landscape architects and surveyors. The
provisions of Sections 1.4.1.29 through
1.4.1.47 of this rule do not apply to the pro-
curement of professional services of archi-
tects, engineers, landscape architects and
surveyors for state public works projects or
local public works projects. Except that
when procuring such professional services
for state public works projects or local pub-
lic works projects state agencies and local
public bodies shall comply with Sections
13-1-120 through 13-1-124 NMSA 1978.

C. Procurement of profes-
sional services by state agencies with rule-
making authority. A state agency with rule
making authority may adopt its own regula-
tions for the procurement of professional
services by competitive sealed proposals
under the following conditions:

(1) the state agency must receive
prior written authorization from the GSD
secretary;

(2) the state agency’s proposed
regulations must provide that RFPs or
notices thereof having a value exceeding
thirty thousand dollars ($30,000) will be
provided to the state purchasing agent for
distribution to prospective offerors who
have registered with the state purchasing
agent’s office in accordance with the terms
of Subsection B of 1.4.1.17 and Subsection
A of Section 1.4.1.32 of this rule;

D. “Professional services”
are defined in Section 13-1-76 NMSA 1978.
The section of statute acknowledges the dif-
ficulty of any attempt made to recognize
and list each and every service that could
conceivably fall within the definition of
“professional services”. Instead, the statute
provides in relevant part that “...other per-
sons or businesses providing similar profes-
sional services to those listed may be desig-
nated as such by a determination issued by
the state purchasing agent or a central pur-
chasing office.” In instances where “...other
persons or businesses providing similar pro-
fessional services...”, as cited in Section 13-
1-76, NMSA 1978, is not clearly defined,
state agencies shall submit a written request
to the state purchasing agent for issuance of
a determination and a finding that the serv-
ice is to be designated as a professional
service. State agencies shall not make such
a determination independent of the state
purchasing agent.

[1.4.1.29 NMAC - Rp, 1.4.1.29 NMAC, 09-
30-05]

1.4.1.30
SION:

GENERAL DISCUS-

A. Use of competitive
sealed proposals. When a state agency pro-

cures professional services that are not
related to a design and build project deliv-
ery system in accordance with Section 13-1-
119.1 NMSA 1978, or when the state pur-
chasing agent or a designee makes a deter-
mination that the use of competitive sealed
bids is either not practicable or not advanta-
geous to the state, a procurement shall be
effected by competitive sealed proposals.
Note well: Section 13-1-111 NMSA 1978
only authorizes state agencies other than the
state purchasing agent to procure profes-
sional services by means of competitive
sealed proposals. Section 13-1-111 NMSA
1978 does not authorize state agencies to
avoid centralized purchasing through the
state purchasing agent by issuing RFPs for
items of tangible personal property, or non-
professional services.

B. Definitions. The words
“practicable” and “advantageous” are to be
given ordinary dictionary meanings. The
term “practicable” denotes what may be
accomplished or put into practical applica-
tion. “Advantageous” denotes a judgmental
assessment of what is in the state’s best
interest. The use of competitive sealed bids
may be practicable, that is, reasonably pos-
sible, but not necessarily advantageous, that
is, in the state’s best interest.

C. Proposals offer flexibil-
ity. The key element in determining advan-
tageousness is the need for flexibility. The
competitive sealed proposal method differs
from the competitive sealed bid method in
two important ways:

(1) it permits discussions with
competing offerors and changes in their
proposals including price; and;

(2) it allows comparative judg-
mental evaluations to be made when select-
ing among acceptable proposals for award
of a contract.

D. Determinations by cate-
gory. The state purchasing agent may make
determinations by category of services or
items of tangible personal property that it is
either not practicable or not advantageous to
procure specified types of service or items
of tangible personal property by competi-
tive sealed bids in which case competitive
sealed proposals shall be utilized. The state
purchasing agent may modify or revoke
such determinations at any time.

[1.4.1.30 NMAC - Rp, 1.4.1.30 NMAC, 09-
30-05]

1.4.1.31 REQUEST FOR
PROPOSALS (“RFP”):
A. Initiation. The request

for proposals (“RFP”) is used to initiate a
competitive sealed proposal procurement.
All state agencies shall follow published
guidelines and procedures issued by the
state purchasing agent from development
stage through award of RFP-based procure-
ments. At a minimum the RFP shall include

the following:

(1) the specifications for the serv-
ices or items of tangible personal property
to be procured;

(2) all contractual terms and con-
ditions applicable to the procurement;

(3) instructions concerning the
submission and response to questions;

(4) the term of the contract and
conditions of renewal or extension, if any;

(5) instructions and information
to offerors, including the location where
proposals are to be received and the date,
time and place where proposals are to be
received and reviewed;

(6) all of the evaluation factors,
and the relative weights to be given to the
factors in evaluating proposals;

(7) a statement that discussions
may be conducted with offerors who submit
proposals determined to be reasonably sus-
ceptible of being selected for award, but
that proposals may be accepted without
such discussions;

(8) a notice that the RFP may be
canceled and that any and all proposals may
be rejected in whole or in part when it is in
the best interest of the state of New Mexico;
and

(9) a statement of how proposed
costs should be submitted;

(10) a notice that reads substan-
tially as follows: The Procurement Code,
Sections 13-1-28 through 13-1-199 NMSA
1978, imposes civil and misdemeanor crim-
inal penalties for its violation. In addition,
the New Mexico criminal statutes impose
felony penalties for bribes, gratuities and
kick-backs.

B. Incorporation by refer-
ence. The RFP may incorporate documents
by reference, provided that the
RFPspecifies where such documents can be
obtained.

C. Form of proposal. The
manner in which proposals are to be sub-
mitted, including any forms for that pur-
pose, should be designated in the RFP.

D. Proposal preparation
time. Thirty calendar days between the date
of issue and the proposal due date is the rec-
ommended minimum proposal preparation
time. A longer preparation time may be
required for complex procurements or for
procurements that require substantial offer-
or resources to prepare an acceptable pro-
posal.

[1.4.1.31 NMAC - Rp, 1.4.1.31 NMAC, 09-
30-05]

1.4.1.32 PUBLIC NOTICE
REQUEST FOR PROPOSAL:
A. Procurements by the

state purchasing agent. The state purchas-
ing agent shall give public notice of the RFP
in the same manner as provided in Section
1.4.1.17 of this rule. However, an RFP or a
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notice shall be published not less than twen-
ty (20) days prior to the date set for receipt
of proposals unless a shorter time frame is
requested and approval granted by the state
purchasing agent.

B. Procurements of all tan-
gible personal property or services.

(1) The procurement manager
shall deliver to the state purchasing agent or
designee the following listed items no later
than fifteen calendar days prior to the pro-
posed issue date:

(a) a one-page notice suitable for
distribution that contains the procurement
title, purpose statement, the issue date, the
name of the agency conducting the procure-
ment, the place where a copy of the
RFPdocument may be obtained, the date
and location of the pre-proposal conference,
if one is held, the name, address and phone
number of the procurement manager and the
deadline for submission of proposals;

(b) a completed state of New
Mexico purchase document, Form
SPD101A;

(c) a list containing the names and
addresses of suggested sources, if any;

(d) a copy of the complete RFP
document. For large or complex procure-
ments, the draft RFP document shall be
delivered to the state purchasing agent for
review at least thirty days prior to the pro-
posed issue date.

C. Procurements of pro-
fessional services by other central purchas-
ing offices. When procuring professional
services, central purchasing offices other
than the state purchasing agent shall provide
the following notice:

(1) The RFP or a notice thereof
shall be published not less than ten (10) cal-
endar days prior to the date set for the
receipt of proposals. It is recommended,
however, that the time period between the
published date and the date set for receipt of
proposals be no less than twenty (20) days.
The RFP or notice shall be published at least
once in a newspaper of general circulation
in the area in which the central purchasing
office is located. If there is no newspaper of
general circulation in the area, such other
notice may be given as is commercially rea-
sonable; and

(2) A copy of the RFP and notice
shall be delivered to the state purchasing
agent not less than fifteen calendar days
prior to the date set for the issuance. The
state purchasing agent shall distribute the
RFP or notice to prospective offerors who
have registered with the state purchasing
agent’s office in accordance with the terms
of Subsection B of Section 1.4.1.17 of this
rule and Subsection A of this section; and

(3) A copy of the RFP shall be
made available for public inspection at the
central purchasing office.

D. Additional notice. The
requirements of Subsections A, B and C of
this section are in addition to any other pro-
cedures which may be adopted by the state
purchasing agent or central purchasing
offices to notify prospective offerors that
proposals will be received, including but
not limited to publication in professional
journals, if available.

[1.4.1.32 NMAC - Rn 1.4.1.32 NMAC, 09-
30-05]

1.4.1.33 PRE-PROPOSAL
CONFERENCES: Pre-proposal confer-
ences may be conducted in accordance with
Section 1.4.1.18 of this rule. Any such con-
ference should be held prior to submission
of initial proposals.

[1.4.1.33 NMAC - Rp, 1.4.1.33 NMAC, 09-
30-05]

1.4.1.34 AMENDMENTS TO
THE REQUEST FOR PROPOSALS:

A. Prior to submission of
proposals. Prior to submission of proposals,
amendments to the RFP may be made in
accordance with Section 1.4.1.19 of this
rule.

B. After submission of
proposals. After submission of proposals,
amendments to the RFP shall be distributed
only to short-listed offerors. The short-list-
ed offerors shall be permitted to submit new
proposals or to amend those submitted. If in
the opinion of the procurement officer or
procurement manager, a contemplated
amendment will significantly change the
nature of the procurement, the RFP shall be
canceled in accordance with Sections
1.4.1.68 through 1.4.1.72 of this rule, and a
new RFP issued.

[ 1.4.1.34 NMAC - Rp, 1.4.1.34 NMAC,
09-30-05]

1.4.1.35 MODIFICATION OR
WITHDRAWAL OF PROPOSALS:
Proposals may be modified or withdrawn
prior to the established due date in accor-
dance with Section 1.4.1.20 of this rule. The
established due date is either the time and
date announced for receipt of proposals or
receipt of modifications to proposals, if any;
or, if discussions have begun, it is the time
and date by which best and final offers must
be submitted by short-listed offerors.
[1.4.1.35 NMAC - Rp, 1.4.1.35 NMAC, 09-
30-05]

1.4.1.36 LATE PROPOSALS,
LATE WITHDRAWALS AND LATE
MODIFICATIONS: Any proposal, with-
drawal, or modification received after the
established due date at the place designated
for receipt of proposals is late. (See Section
1.4.1.35 of this rule for the definition of
“established due date.”) They may be con-

sidered only in accordance with Section
1.4.1.21 of this rule.

[1.4.1.36 NMAC - Rp, 1.4.1.36 NMAC, 09-
30-05]

1.4.1.37 RECEIPT AND
OPENING OF PROPOSALS:
A. Receipt. Proposals and

modifications shall be time-stamped upon
receipt and held in a secure place until the
established due date. (See Section 1.4.1.35
of this rule for the definition of “established
due date.”)

B. Opening.  Proposals
shall not be opened publicly and shall not be
open to public inspection until after an
offeror has been selected for award of a
contract. An offeror may request in writing
nondisclosure of confidential data. Such
data shall accompany the proposal and shall
be readily separable from the proposal in
order to facilitate eventual public inspection
of the nonconfidential portion of the pro-
posal.

[1.4.1.37 NMAC - Rp, 1.4.1.37 NMAC, 09-
30-05]

1.4.1.38
PROPOSALS:

A. Evaluation factors: The
evaluation shall be based on the evaluation
factors and the relative weights set forth in
the RFP. Numerical rating systems are
required for procurements of information
systems resources.

B. Evaluation committee.
The state agency management shall appoint
an evaluation committee prior to the due
date for receipt of proposals. The size of the
committee should be manageable and
include both user and technical support rep-
resentatives.

C. Classified proposals.
For the purpose of conducting discussions
under Section 1.4.1.39 of this rule, propos-
als shall be initially classified as:

(1) responsive;

(2) potentially responsive, that is,
reasonably susceptible of being made
responsive; or

(3) non-responsive.

D. Disqualification. Non-
responsive proposals are disqualified and
eliminated from further consideration. A
written determination in the form of a letter
must be sent promptly to the disqualified
offeror setting forth the grounds for the dis-
qualification, and made a part of procure-
ment file.

[1.4.1.38 NMAC - Rp, 1.4.1.38 NMAC, 09-
30-05]

EVALUATION OF

1.4.1.39 PROPOSAL DIS-
CUSSIONS AND NEGOTIATIONS
WITH INDIVIDUAL OFFERORS:

A. Discussions authorized.



1040

New Mexico Register / Volume XVI, Number 18 / September 30, 2005

Discussions may be conducted with respon-
sible offerors who submit acceptable or
responsive, potentially acceptable or poten-
tially responsive proposals.

B. Purposes of discus-
sions. Discussions are held to clarify tech-
nical or other aspects of the proposals.

C. Conduct of discussions.
If during discussions there is a need for any
substantial clarification or change in the
request for proposals, the request for pro-
posals shall be amended to incorporate such
clarification or change. Any substantial oral
clarification of a proposal shall be reduced
to writing by the offeror. Proposals may be
accepted and evaluated without such dis-
cussion. This is not an opportunity for the
offerors to amend the substance of their pro-
posals.

D. Short list. All responsi-
ble offerors who submit acceptable propos-
als are eligible for the short list. If numerous
acceptable proposals have been submitted,
however, the procurement officer or pro-
curement manager may rank the proposals
and select the highest ranked proposals for
the short list. Those responsible offerors
who are selected for the short list are the
short-listed offerors” or “finalist offerors”.

E. Competitive negotia-
tions. Competitive negotiations may be
held among the short-listed offerors to:

(1) promote understanding of a
state agency’s requirements and short-listed
offerors’ proposal; and

(2) facilitate arriving at a contract
that will be most advantageous to a state
agency taking into consideration the evalu-
ation factors set forth in the RFP.

(3) Except for circumstances and
situations otherwise approved by the state
purchasing agent, negotiations of the rele-
vant terms and conditions as well as any
other important factors in an RFP and pro-
posed contract are negotiated prior to award
of a contract, not after award.

F. Conduct of competitive
negotiations. Short-listed offerors shall be
accorded fair and equal treatment with
respect to any negotiations and revisions of
proposals. The procurement officer should
establish procedures and schedules for con-
ducting negotiations. If during discussions
there is a need for any substantial clarifica-
tion of or change in the RFP, the RFP shall
be amended to incorporate such clarifica-
tion or change. Any substantial oral clarifi-
cation of a proposal shall be reduced to
writing by the short-listed offeror.

[1.4.1.39 NMAC - Rp, 1.4.1.39 NMAC, 09-
30-05]

1.4.1.40 DISCLOSURE: The
contents of any proposal shall not be dis-
closed so as to be available to competing
offerors during the negotiation process and
prior to award.

[1.4.1.40 NMAC - Rp, 1.4.1.40 NMAC, 09-
30-05]

1.4.1.41 BEST AND FINAL
OFFERS: The procurement officer or pro-
curement manager may establish a common
date and time for short-listed or finalist
offerors to submit best and final offers. Best
and final offers shall be submitted only
once; provided, however, the state purchas-
ing agent or central purchasing office may
make a written determination that it is in a
state agency’s best interest to conduct addi-
tional discussions or change the state
agency’s requirements and require another
submission of best and final offers.
Otherwise, no discussion of or changes in
the best and final offers shall be allowed
prior to award. Short-listed offerors shall
also be informed that if they do not submit
a notice of withdrawal or another best and
final offer, their immediately previous offer
will be construed as their best and final
offer.

[1.4.1.41 NMAC - Rp, 1.4.1.41 NMAC, 09-
30-05]

1.4.1.42
POSALS:

A. Modification or with-
drawal of proposals. Proposals may be
modified or withdrawn as provided in
Section 1.4.1.35 of this rule.

B. Mistakes  discovered
after receipt of proposals. This subsection
sets forth procedures to be applied in four
situations in which mistakes in proposals
are discovered after receipt of proposals.

(1) Confirmation of proposal.
When the procurement officer or procure-
ment manager knows or has reason to con-
clude before award that a mistake has been
made, the procurement officer or procure-
ment manager should request the offeror to
confirm the proposal. If the offeror alleges
mistake, the proposal may be corrected or
withdrawn during any discussions that are
held or if the conditions set forth in
Subsection C of this section are met.

(2) During negotiations; prior to
best and final offers. Once negotiations are
commenced or after best and final offers are
requested, any short-listed or finalist offeror
may freely correct any mistake by modify-
ing or withdrawing the proposal until the
time and date set for receipt of best and final
offers.

MISTAKES IN PRO-

C. Technical irregularities.
Technical irregularities are matters of form
rather than substance evident from the pro-
posal document, or insignificant mistakes
that can be waived or corrected without
prejudice to other offerors; that is, when
there is no effect on price, quality or quanti-
ty. If discussions are not held or if best and
final offers upon which award will be made
have been received, the procurement officer

or procurement manager may waive such
irregularities or allow an offeror to correct
them if either is in the best interest of the
state. Examples include the failure of an
offeror to:

(1) return the number of signed
proposals required by the RFP;

(2) sign the proposal, but only if
the unsigned proposal is accompanied by
other material indicating the offeror’s intent
to be bound; or

(3) acknowledge receipt of an
amendment to the RFP, but only if:

(a) it is clear from the proposal
that the offeror received the amendment and
intended to be bound by its terms; or

(b) the amendment involved had
no effect on price, quality or quantity.

D. Correction of mistakes.
If discussions are not held, or if the best and
final offers upon which award will be made
have been received, mistakes shall be cor-
rected to the intended correct offer whenev-
er the mistake and the intended correct offer
are clearly evident on the face of the pro-
posal, in which event the proposal may not
be withdrawn.

E. Withdrawal of propos-
als. If discussions are not held, or if the best
and final offers upon which award will be
made have been received, an offeror alleg-
ing a material mistake of fact which makes
a proposal non-responsive may be permit-
ted to withdraw the proposal if:

(1) the mistake is clearly evident
on the face of the proposal but the intended
correct offer is not; or

(2) the offeror submits evidence
which clearly and convincingly demon-
strates that a mistake was made.

F. Determination
required. When a proposal is corrected or
withdrawn, or correction or withdrawal is
denied under Subsections C through E of
this section, the procurement officer or pro-
curement manager shall prepare a written
determination showing that the relief was
granted or denied in accordance with this
section.

[1.4.1.42 NMAC - Rp, 1.4.1.42 NMAC, 09-
30-05]

1.4.1.43 AWARD: PROFES-
SIONAL SERVICES:

A. Procedure. An award
shall be made to the responsible offeror
whose proposal is most advantageous to a
state agency, taking into consideration the
evaluation factors set forth in the RFP. The
procurement officer shall make a written
determination showing the basis on which
an award was found to be most advanta-
geous to a state agency based on the factors
set forth in the RFP.

B. Publicizing  awards.
After a contract is entered into, notice of
award shall be publicized.
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C. Publicizing  awards.
The procurement manager shall promptly
provide all offerors who submitted propos-
als written notice of the award. The written
notice shall be sent via certified mail, return
receipt requested, and shall include the
expiration date and time of the protest peri-
od, if there was a change from the date and
time published in the RFP.
[1.4.1.43 NMAC - Rp, 1.4.1.43 NMAC, 09-
30-05]

1.4.1.44 AWARD: ALL TAN-
GIBLE PERSONAL PROPERTY OR
SERVICES: (INCLUDES SOFTWARE,
HARDWARE,NON-PROFESSIONAL
SERVICES, etc)

A. Procedure The award
shall be made by the state purchasing agent
or designee to the responsible offeror whose
proposal is most advantageous to the state
agency, taking into consideration the evalu-
ation factors set forth in the RFP. The pro-
curement manager shall make a written
determination in the form of an evaluation
committee report showing the basis on
which the recommended award was found
to be most advantageous to the state agency
based on the factors set forth in the RFP.

B. Publicizing  awards.
The procurement manager shall promptly
provide all offerors who submitted propos-
als written notice of the award. The written
notice shall be sent via certified mail, return
receipt requested, and shall include the
expiration date and time of the protest peri-
od, if there was a change from the date and
time published in the RFP.

[1.4.1.44 NMAC - Rp, 1.4.1.44 NMAC, 09-
30-05]

1.4.1.45
TION:

PUBLIC INSPEC-

A. General. After award,
any written determinations made pursuant
to these rules, the evaluation committee
report and each proposal, except those por-
tions for which the offeror has made a writ-
ten request for confidentiality, shall be open
to public inspection. Confidential data is
normally restricted to confidential financial
information concerning the offeror’s organ-
ization and data that qualifies as a trade
secret in accordance with the Uniform
Trade Secrets Act, Sections 57-3A-1 to 57-
3A-7 NMSA 1978. The price of products
offered or the cost of services proposed may
not be designated as confidential informa-
tion.

B. Confidential data. If a
request is received for disclosure of data,
for which an offeror has made a written
request for confidentiality, the state pur-
chasing agent or central purchasing office
shall examine the offeror’s request and
make a written determination that specifies

which portions of the proposal should be
disclosed. Unless the offeror takes legal
action to prevent the disclosure, the data
will be so disclosed. After award the pro-
posal shall be open to public inspection sub-
ject to any continuing prohibition on the
disclosure of confidential data.
[1.4.1.45NMAC - Rp, 1.4.1.45 NMAC, 09-
30-05]

1.4.1.46 PAYMENTS FOR
PURCHASES: Contract Clause. All con-
tracts resulting from a request for proposals
shall contain a clause allowing for late pay-
ment charges against the state agency in the
amount and under the conditions set forth in
Section 13-1-158 NMSA 1978.

[1.4.1.46 NMAC - Rp, 1.4.1.46 NMAC, 09-
30-05]

1.4.1.47 DFA  CONTRACT
REVIEW: All contracts for professional
services with state agencies shall be
reviewed as to budget requirements by the
department of finance and administration, if
such review is required by DFA or subse-
quent DFA regulations.

[1.4.1.47 NMAC - Rp, 1.4.1.47 NMAC, 09-
30-05]

1.4.1.48 APPLICATION
(SMALL PURCHASES; SECTIONS
1.4.1.48 - 1.4.1.52 NMAC): The provi-
sions of Sections 1.4.1.48 through 1.4.1.52
of this rule apply to the procurement of non-
professional services, construction or items
of tangible personal property having a value
not exceeding twenty thousand dollars
($20,000) and to the procurement of profes-
sional services having a value not exceeding
thirty thousand dollars ($30,000) the use of
a statewide price agreement, an existing
contract or the methods of procurement set
forth in Sections 1.4.1.50 through 1.4.1.52
of this rule provide alternatives to the com-
petitive sealed bid and competitive sealed
proposal methods of procurement. If an
existing statewide price agreement, an
existing contract or, the procurement meth-
ods set forth in Sections 1.4.1.50 through
1.4.1.52 of this rule are not used, the com-
petitive sealed bid or competitive sealed
proposal methods shall apply.

[1.4.1.48 NMAC - Rp, 1.4.1.48 NMAC, 09-
30-05]

1.4.1.49 DIVISION OF
REQUIREMENTS: Procurement require-
ments shall not be artificially divided so as
to constitute a small purchase under
Sections 1.4.1.48 through 1.4.1.52 of this
rule.

[1.4.1.49 NMAC - Rp, 1.4.1.49 NMAC, 09-
30-05]

1.4.1.50 SMALL PURCHAS-

ES OF $5,000 OR LESS: A state agency
may procure services, construction or items
of tangible personal property having a value
not exceeding five thousand dollars
($5,000)by issuing a direct purchase order
to a contractor based upon the best obtain-

able price.
[1.4.1.50 NMAC - Rp, 1.4.1.50 NMAC,
09-30-05]
14.1.51 SMALL PURCHAS-

ES OF ITEMS OF TANGIBLE PER-
SONAL PROPERTY, CONSTRUC-
TION AND NONPROFESSIONAL SER-
VICES:

A. Quotation to be
obtained. Insofar as it is practical for small
purchases of nonprofessional services, con-
struction or items of tangible personal prop-
erty having a value exceeding five thou-
sand dollars ($5,000) but not exceeding
twenty thousand dollars ($20,000), no
fewer than three businesses shall be solicit-
ed to submit written quotations that are
recorded and placed in the procurement file.
If three written quotes cannot be obtained,
the agency shall document the reasons and
include the document in the procurement
file. Such notations as “does not carry” or
“did not return my phone call” do not qual-
ify as a valid quotation.

B. Disclosure.  Prior to
award, the contents of any response to a
quotation shall not be disclosed to any other
business from which the same request for
quotation is also being solicited.

C. Award. Award shall be
made to the business offering the lowest
acceptable quotation.

D. Records. The names of
the businesses submitting quotations and
the date and the amount of each quotation
shall be recorded and maintained as a pub-
lic record.

[1.4.1.51 NMAC - Rp, 1.4.1.51 NMAC, 09-
30-05]

1.4.1.52 SMALL PURCHAS-
ES OF PROFESSIONAL SERVICES:

A. Application. A central
purchasing office may procure professional
services having a value not to exceed thirty
thousand dollars ($30,000) except for the
services of architects, engineers, landscape
architects, or surveyors for state public
works projects, as that term is defined in
Section 13-1-91 NMSA 1978, in accor-
dance with Subsections B, C, and D of this
section.

B. Examination of offeror
list. Before contacting any business, a cen-
tral purchasing office is encouraged to
examine the state purchasing agent’s cur-
rent list of potential offerors, if any. Central
purchasing offices are encouraged to con-
tact at least three businesses for written
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offers before selecting a contractor.

C. Negotiations. A central
purchasing office shall negotiate a contract
for the required services at a fair and rea-
sonable price to the state agency.

D. Disclosure. If more
than one business is contacted, the contents
of the written or oral offer of one business
shall not be disclosed to another business
during the negotiation process.

[1.4.1.52 NMAC - Rp, 1.4.1.52 NMAC, 09-
30-05]

1.4.1.53 APPLICATION
(SOLE SOURCE PROCUREMENTS,
SECTIONS 1.4.1.53 - 1.4.1.57 NMAC):
The provisions of Sections 1.4.1.53 through
1.4.1.57 of this rule apply to all sole source
procurements unless emergency conditions
exist as defined in Section 1.4.1.59 of this
rule.

[1.4.1.53 NMAC - Rp, 1.4.1.53 NMAC, 09-
30-05]

1.4.1.54 SOLE SOURCE
PROCUREMENT OF ITEMS OF TAN-
GIBLE PERSONAL PROPERTY, CON-
STRUCTION AND NONPROFESSION-
AL SERVICES:

A. Conditions for use. A
contract may be awarded without competi-
tive sealed bids or competitive sealed pro-
posals, regardless of the estimated cost,
when the state purchasing agent makes a
written determination, after conducting a
good-faith review of available sources and
consulting the using agency, that there is
only one source for the required items of
tangible personal property, construction or
nonprofessional services. In cases of rea-
sonable doubt, competition should be
solicited.

B. Request by using
agency.. Any request by a using agency that
a procurement be restricted to one potential
contractor shall be accompanied by a writ-
ten explanation as to why no other will be
suitable or acceptable to meet the need.

C. Negotiations. .The state
purchasing agent shall conduct negotia-
tions, as appropriate, as to price, delivery
and quantity, in order to obtain the price
most advantageous to the state.

[1.4.1.54 NMAC - Rp, 1.4.1.54 NMAC, 09-
30-05]

1.4.1.55 [RESERVED]
1.4.1.56 [RESERVED]
1.4.1.57 RECORDS OF SOLE

SOURCE PROCUREMENTS: The state
purchasing agent or central purchasing
office shall maintain records of sole source
procurements for a minimum of three years.
The record of each such procurement shall
be a public record and shall contain:

A. the contractor’s name
and address;

B. the amount and term of
the contract;

C. a listing of the services,

construction, or items of tangible personal
property procured under the contract; and
D. the justification for the
procurement method which shall include
any written determinations and written
approvals required by any provision of
Sections 1.4.1.53 through 1.4.1.570f this
rule.
[1.4.1.57 NMAC - Rp, 1.4.1.57 NMAC, 09-
30-05]

1.4.1.58 APPLICATION
(EMERGENCY PROCUREMENTS,
SECTIONS 1.4.1.58 - 1.4.1.64 NMAC):
The provisions of Sections 1.4.1.58 through
1.4.1.64 of this rule apply to every pro-
curement made under emergency conditions
that will not permit other source selection
methods to be used.

[1.4.1.58 NMAC - Rp, 1.4.1.58 NMAC, 09-
30-05]

1.4.1.59 DEFINITION OF
EMERGENCY CONDITIONS: An
emergency condition is a situation which
creates a threat to public health, welfare,
safety or property such as may arise by rea-
son of floods, epidemics, riots, equipment
failures or similar events. The existence of
the emergency condition creates an immedi-
ate and serious need for services, construc-
tion or items of tangible personal property
that cannot be met through normal procure-
ment methods and the lack of which would
seriously threaten:

A. the functioning of gov-
ernment;

B. the preservation or pro-
tection of property; or

C. the health or safety of
any person.

[1.4.1.59 NMAC - Rp, 1.4.1.59 NMAC, 09-
30-05]

1.4.1.60 SCOPE OF EMER-
GENCY PROCUREMENTS:
Emergency procurements shall be limited to
those services, construction, or items of tan-
gible personal property necessary to meet
the emergency. Such procurement shall not
include the purchase or lease-purchase of
heavy road equipment.

[1.4.1.60 NMAC - Rp, 1.4.1.60 NMAC, 09-
30-05]

1.4.1.61 AUTHORITY TO
MAKE EMERGENCY PROCURE-
MENTS: The state purchasing agent, a
central purchasing office, or a designee of
either, may make or authorize others to
make emergency procurements when an
emergency condition arises; provided that

emergency procurements shall be made
with such competition as is practicable
under the circumstances.

[1.4.1.61 NMAC - Rp, 1.4.1.61 NMAC, 09-
30-05]

1.4.1.62 PROCEDURE: The
procedure used shall be selected to assure
that the required services, construction, or
items of tangible personal property are pro-
cured in time to meet the emergency. Given
this constraint, such competition as is prac-
ticable shall be obtained.

[1.4.1.62 NMAC - Rp, 1.4.1.62 NMAC, 09-
30-05]

1.4.1.63 WRITTEN DETER-
MINATION REQUIRED: A written
determination of the basis for the emer-
gency procurement shall be included in the
procurement file.

[1.4.1.63 NMAC - Rp, 1.4.1.63 NMAC, 09-
30-05]

1.4.1.64 RECORDS OF
EMERGENCY PROCUREMENTS:
The state purchasing agent or central pur-
chasing office shall maintain records of
emergency procurements for a minimum of
three years. The record of each such pro-
curement shall be a public record and shall
contain:

A. the contractor’s name
and address;

B. the amount and term of
the contract;

C. a listing of the services,

construction, or items of tangible personal

property procured under the contract; and
D. the justification for the

procurement method.

[1.4.1.64 NMAC - Rp, 1.4.1.64 NMAC, 09-

30-05]

1.4.1.65 PROCUREMENT
UNDER EXISTING CONTRACTS
AUTHORIZED: The state purchasing
agent or a central purchasing office may
contract for services, construction, or items
of tangible personal property without the
use of competitive sealed bids or competi-
tive sealed proposals as follows:

A. at a price equal to or
less than the contractor’s current federal
supply contract (GSA), providing the con-
tractor has indicated in writing a willingness
to extend the contract’s pricing, terms and
conditions to the state agency and the pur-
chase order adequately identifies the con-
tract relied upon; or

B. with a business which
has a current price agreement with the state
purchasing agent or a central purchasing
office for the item, services, or construction
meeting the same standards and specifica-
tions as the items to be procured, if the fol-
lowing conditions are met:
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(1) the total quantity purchased
does not exceed the quantity which may be
purchased under the applicable price agree-
ment; and

(2) the purchase order adequately
identifies the price agreement relied upon.
[1.4.1.65 NMAC - Rp, 1.4.1.65 NMAC, 09-
30-05]

1.4.1.66 LIMITATION ON
SUBSECTION A OF SECTION 1.4.1.65
OF THIS RULE RELATING TO GSA
CONTRACTS: It should be understood,
the state is not authorized to utilize a GSA
contract per se. It is imperative, therefore,
that the contractor, not a dealer or distribu-
tor, who has a current GSA contract indicate
in writing a willingness to extend the con-
tract’s pricing, terms and conditions to the
state of New Mexico. Therefore, a state
agency shall not procure services, construc-
tion or items of tangible personal property
directly under a general services administra-
tion (GSA) contract. Rather, a state agency
must procure pursuant to a state purchasing
agent price agreement which reflects the
prices, terms and conditions of the respec-
tive GSA contract. If no such state purchas-
ing agent price agreement exists, a state
agency may make a written request to the
state purchasing agent for the issuance of
one. The request must be accompanied by a
current copy of the applicable GSA con-
tract, a letter from the contractor expressing
a willingness to extend the contract’s pric-
ing, terms and conditions to the state of
New Mexico and a letter from the state
agency indicating a commitment to utilize
the price agreement. The state purchasing
agent will ascertain whether it is current and
whether the proposed price is equal to or
less than the federal supply contract price.
If everything is in order, the state purchas-
ing agent will issue a price agreement or
purchase order reflecting the prices, terms
and conditions of the GSA contract. A state
agency shall make no procurements from
the GSA contractor until a state purchasing
agent price agreement has been issued.
[1.4.1.66 NMAC - Rp, 1.4.1.66 NMAC, 09-
30-05]

1.4.1.67 COPIES OF CON-
TRACTS AND PRICE AGREEMENTS:
A central purchasing office shall retain for
public inspection and for the use of auditors
a copy of each state purchasing agent con-
tract or current price agreement relied upon
to make purchases without seeking compet-
itive bids.

[1.4.1.67 NMAC - Rp, 1.4.1.67 NMAC, 09-
30-05]

1.4.1.68 APPLICATION
(CANCELLATION OF SOLICITA-
TIONS OR REJECTION OF BIDS OR

PROPOSALS; SECTIONS 1.4.1.68 -
1.4.1.72 NMAC): The provisions of
Sections 1.4.1.68 through 1.4.1.72 of this
rule shall govern the cancellation of any
solicitations whether issued by the state pur-
chasing agent under competitive sealed
bids, competitive sealed proposals, small
purchases, or any other source selection
method, and rejection of bids or proposals
in whole or in part.

[1.4.1.68 NMAC - Rp, 1.4.1.68 NMAC, 09-
30-05]

1.4.1.69 POLICY: Any solici-
tation may be canceled or any or all bids or
proposals may be rejected in whole or in
part when it is in the best interest of the state
of New Mexico.

[1.4.1.69 NMAC - Rp, 1.4.1.69 NMAC, 09-
30-05]

1.4.1.70 CANCELLATION
OF SOLICITATIONS OR REJECTION
OF ALL BIDS OR PROPOSALS:

A. Prior to opening:

(1) As used in this section, “open-
ing” means the date set for opening of bids
or receipt of proposals.

(2) Prior to opening, a solicitation
may be canceled in whole or in part when
the state purchasing agent or central pur-
chasing office makes a written determina-
tion that such action is in the state’s best
interest for reasons including but not limit-
ed to:

(a) the services, construction, or
items of tangible personal property are no
longer required,;

(b) the using agency no longer
can reasonably expect to fund the procure-
ment; or

(c) proposed amendments to the
solicitation would significantly change the
nature of the procurement.

(3) When a solicitation is can-
celed prior to opening, notice shall be sent
to all businesses solicited. The notice shall:

(a) identify the solicitation;

(b) briefly explain the reason for
cancellation; and

(c) where appropriate, explain
that an opportunity will be given to compete
on any resolicitation or any future procure-
ments of similar services, construction, or
items of tangible personal property.

B. After opening.

(1) After opening but prior to
award, all bids or proposals may be rejected
in whole or in part when the state purchas-
ing agent or central purchasing office makes
a written determination that such action is in
the state’s best interest for reasons including
but not limited to:

(a) all of the bids and proposals
are nonresponsive;

(b) the services, construction, or

items of tangible personal property are no
longer required;

(c) ambiguous or otherwise inad-
equate specifications were part of the solic-
itation;

(d) the solicitation did not provide
for consideration of all factors of signifi-
cance to the using agency;

(e) prices exceed available funds
and it would not be appropriate to adjust
quantities to come within available funds;

(f) all otherwise acceptable bids
or proposals received are at clearly unrea-
sonable prices; or

(g) there is reason to believe that
the bids or proposals may not have been
independently arrived at in open competi-
tion, may have been collusive, or may have
been submitted in bad faith.

(2) A notice of rejection should be
sent to all businesses that submitted bids or
proposals, and it shall conform to Paragraph
(3) of Subsection A of this section .
[1.4.1.70 NMAC - Rp, 1.4.1.70 NMAC, 09-
30-05]

14.1.71 REJECTION OF
INDIVIDUAL BIDS OR PROPOSALS:

A. Reasons for rejection.

(1) Bids. As used in this section,
“bid” includes both competitive sealed bids
and small purchase quotations. Reasons for
rejecting a bid shall include but are not lim-
ited to:

(a) the business that submitted the
bid is nonresponsible as determined under
Section ] 1.4.1.73 of this rule;

(b) the bid is not responsive; or

(c) the service, construction, or
item of tangible personal property offered in
the bid is unacceptable by reason of its fail-
ure to meet the requirements of the specifi-
cations, or permissible alternates, or other
acceptability criteria set forth in the IFB.

(2) Proposals. As used in this sec-
tion, “proposal” includes both competitive
sealed proposals and small purchase offers.
Unless the solicitation states otherwise, pro-
posals need not be unconditionally accepted
without alteration or correction and a using
agency’s stated requirements may be
revised or clarified after proposals are sub-
mitted. This flexibility must be considered
in determining whether reasons exist for
rejecting all or any part of a proposal.
Reasons for rejecting proposals include but
are not limited to:

(a) the business that submitted the
proposal is nonresponsible as determined
under Sections 1.4.1.75 through 1.4.1.79 of
this rule;

(b) the proposal is not responsive;
or

(c) the proposed price is clearly
unreasonable; or

(d) the proposal failed to ade-
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quately address one or more material
mandatory requirements as set forth in the
request for proposals.

B. Written determination
required. A written determination which
contains the reasons for the rejection of an
individual bid or proposal shall be prepared
by the state purchasing agent or central pur-
chasing office and made a part of the pro-
curement file. In the case of procurements
for information system resources, a written
determination which contains the reasons
for the rejection of an individual proposal
shall be prepared by the procurement man-
ager and shall be included as an attachment
to the evaluation committee report as a part
of the procurement file. Further, a copy of
the determination shall also be sent to the
nonresponsive offeror.

[1.4.1.71 NMAC - Rp, 1.4.1.71 NMAC, 09-
30-05]

1.4.1.72 “ALL OR NONE”
BIDS: When the term “all or none” is used:

A. by the purchaser in a
solicitation. A solicitation may require bid-
ders to submit bids or offers on all items
listed in the solicitation, or may identify
certain groups of items in which all items
must be bid. If the solicitation is properly so
limited, a bidder’s failure to bid all items
identified as “all or none” items may render
the bid nonresponsive.

B. by the bidder or offeror,
and not the purchaser. If the bidder restricts
acceptance of the bid, or a portion thereof,
by such a statement as “all or none”, the
bidder has “qualified” the offer which may
render the bid as nonresponsive.

C. in instances as stated in
both Subsections A and B of this section
such a bid or offer may be accepted only if
the state purchasing agent or a central pur-
chasing office issues a determination setting
forth the basis for accepting the bid or offer
as being in the best interest of the state.
Also in both, instances, the bid or offer is
only eligible for award if it is the overall
low bid for the item or items so restricted.
[1.4.1.72 NMAC - Rp, 1.4.1.72 NMAC, 09-
30-05]

1.4.1.73 APPLICATION
(RECEIPT; INSPECTION; ACCEP-
TANCE OR REJECTION OF DELIV-
ERIES; SECTIONS 1.4.1.73 - 1.4.1.74
NMAC): The using agency is responsible
for inspecting and accepting or rejecting
deliveries.

A. the using agency shall
determine whether the quantity is as speci-
fied in the purchase order or contract;

B. the using agency shall
determine whether the quality conforms to
the specifications referred to or included in
the purchase order or contract;

C. if inspection reveals

that the delivery does not meet or conform
to the quantity or quality specified in the
purchase order or contract, the using agency
shall notify the vendor that the delivery has
been rejected and shall order the vendor to
promptly make a satisfactory replacement
or supplementary delivery;

D. in case the vendor fails
to comply, the using agency shall promptly
file a purchasing complaint with the state
purchasing agent;

E. also, in case the vendor
fails to comply, the using agency shall have
no obligation to pay for the nonconforming
items of tangible personal property;

F. if the delivery does
conform to the quantity and quality speci-
fied in the purchase order or contract, the
using agency shall certify that delivery has
been completed and is satisfactory.
[1.4.1.73 NMAC - Rp, 1.4.1.73 NMAC, 09-
30-05]

1.4.1.74 SUMMARY:
Notwithstanding the requirements of
Section 1.4.1.73 NMAUC, if, after delivery
and acceptance of goods, the goods or a por-
tion thereof are later found to be non-con-
forming to the specifications referred to or
included in the purchase order or contract,
such acceptance does not waive any rights
or remedies which are otherwise granted to
the buyer in accordance with other applica-
ble sections of laws of New Mexico.
[1.4.1.74 NMAC - Rp, 1.4.1.74 NMAC, 09-
30-05]

1.4.1.75 APPLICATION
(RESPONSIBILITY OF BIDDERS AND
OFFERORS; SECTIONS 1.4.1.75 -
1.4.1.79 NMAC): A determination of
responsibility or non-responsibility shall be
governed by Sections 1.4.1 75 through
1.4.1.79 NMAC.

[1.4.1.75 NMAC - Rp, 1.4.1.75 NMAC, 09-
30-05]

1.4.1.76 STANDARDS OF
RESPONSIBILITY:

A. Standards for bidders.
Factors to be considered in determining
whether the standard of responsibility has
been met include whether a bidder has:

(1) submitted a responsive bid;

(2) adequate financial resources,
production or service facilities, personnel,
service reputation and experience to make
satisfactory delivery of the services, con-
struction, or items of tangible personal
property described in the IFB;

(3) a satisfactory record of per-
formance;

4) a
integrity;

(5) qualified legally to contract
with the state; and

(6) supplied all necessary infor-

satisfactory record of

mation and data in connection with any
inquiry concerning responsibility.

B. Standards for offerors.
Factors to be considered in determining
whether the standard of responsibility has
been met include whether an offeror has:

(1) submitted a responsive pro-
posal;

(2) adequate financial resources,
production or service facilities, personnel,
service reputation and experience to make
satisfactory delivery of the services or items
of tangible personal property described in
the proposal;

(3) a satisfactory record of per-
formance;

(4) a satisfactory record of
integrity;

(5) qualified legally to contract
with the state; and

(6) supplied all necessary infor-
mation and data in connection with any
inquiry concerning responsibility.

[1.4.1.76 NMAC -Rp, 1.4.1.76 NMAC, 09-
30-05]

1.4.1.77 ABILITY TO MEET
STANDARDS: A bidder or offeror may
demonstrate the availability of adequate
financial resources, production or service
facilities, personnel and experience by sub-
mitting, upon request:

A. evidence that the bidder
or offeror possesses the necessary items;

B. acceptable plans to sub-
contract for the necessary items; or

C. a documented commit-
ment from, or explicit arrangement with, a
satisfactory source to provide the necessary
items.
[1.4.1.77 NMAC - Rp, 1.4.1.77 NMAC, 09-
30-05]

1.4.1.78 INQUIRY BY PRO-
CUREMENT OFFICER: Before award-
ing a contract, the procurement officer or
procurement manager must be satisfied that
the bidder or offeror is responsible.
Therefore, a bidder or offeror shall supply
information and data requested by the pro-
curement officer concerning the responsi-
bility of the bidder or offeror. The unrea-
sonable failure of a bidder or offeror to
promptly supply information or data in con-
nection with such an inquiry is grounds for
a determination that the bidder or offeror is
not responsible.

[1.4.1.78 NMAC - Rp, 1.4.1.78 NMAC, 09-
30-05]

1.4.1.79
REQUIRED:
A. If a bidder or offeror
who otherwise would have been awarded a
contract is found to be non-responsible, a
written determination, setting forth the basis
of the finding, shall be prepared by the state

DETERMINATION
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purchasing agent or central purchasing
office. The written determination shall be
made part of the procurement file, and a
copy of the determination shall be sent to
the non-responsible bidder or offeror.

B. In the case of procure-
ments for information systems resources if
an offeror who otherwise would have been
awarded a contract is non-responsible, a
written determination setting forth the basis
of the finding; shall be prepared by the pro-
curement manager and attached to the eval-
uation committee report. The written deter-
mination shall be made a part of the pro-
curement file and the procurement manager
shall promptly send a copy of the determi-
nation to the non-responsible offeror.
[1.4.1.79 NMAC - Rp, 1.4.1.79 NMAC, 09-
30-05]

1.4.1.80 APPLICABILITY
(PROTESTS; SECTIONS 1.4.1.80 -
1.4.1.93 NMAC): The provisions of
Sections 1.4.1.80 through 1.4.1.93 of this
rule apply to all protests filed with the state
purchasing agent and all central purchasing
offices that have not adopted regulations for
resolving protests. Central purchasing
offices with rulemaking authority, other
than the state purchasing agent, may adopt
regulations for resolving protests filed with-
in their jurisdictions.

[1.4.1.80 NMAC - Rp, 1.4.1.80 NMAC, 09-
30-05]

1.4.1.81 RIGHT TO
PROTEST: Any bidder or offeror who is
aggrieved in connection with a solicitation
or award of a contract may protest to the
state purchasing agent or central purchasing
office.

[1.4.1.81 NMAC - Rp, 1.4.1.81 NMAC, 09-
30-05]

1.4.1.82
PROTEST:

A. Protest must be written.
Protests must be in writing and addressed to
the state purchasing agent or central pur-
chasing office, whichever has control and
administration over the procurement.

B. Contents. The protest

FILING OF

shall:

(1) include the name and address
of the protestant;

(2) include the solicitation num-
ber;

(3) contain a statement of the
grounds for protest;

(4) include supporting exhibits,
evidence or documents to substantiate any
claim unless not available within the filing
time in which case the expected availability
date shall be indicated; and

(5) specify the ruling requested
from the state purchasing agent or central

purchasing office.
C. Pleadings. No formal
pleading is required to initiate a protest, but

protests should be concise, logically
arranged, and direct.
D. Time limit. Protests

shall be submitted within fifteen calendar
days after knowledge of the facts or occur-
rences giving rise to the protest. Any person
or business that has been sent written notice
of any fact or occurrence is presumed to
have knowledge of the fact or occurrence.
[1.4.1.82 NMAC - Rp, 1.4.1.82 NMAC, 09-
30-05]

1.4.1.83 PROCUREMENTS
AFTER PROTEST:
A. In the event of a timely

protest, as defined in Subsection of this rule
, the state purchasing agent or central pur-
chasing office shall not proceed further with
the procurement unless the state purchasing
agent or central purchasing office makes a
written determination that the award of the
contract is necessary to protect substantial
interests of a state agency or a local public
body. Such written determination should
set forth the basis for the determination. As
used in Sections 1.4.1.80 through 1.4.1.93
of this rule, the point in time in which a con-
tract is awarded is that point at which a
legally enforceable contract is created
unless the context clearly requires a differ-
ent meaning.

B. A procurement shall not
be halted after a contract has been awarded
merely because a protest has been filed.
After a contract has been awarded, the state
purchasing agent or central purchasing
office may, in its sole discretion, halt a pro-
curement in exceptional circumstances or
for good cause shown.

[1.4.1.83 NMAC - Rp, 1.4.1.83 NMAC, 09-
30-05]
1.4.1.84 PROCEDURE:

A. Upon the filing of a
timely protest, the state purchasing agent or
central purchasing office shall give notice
of the protest to the contractor if award has
been made or, if no award has been made, to
all bidders or offerors who appear to have a
substantial and reasonable prospect of
receiving an award if the protest is denied.

B. The protestant and
every business that receives notice pursuant
to Subsection A of this section will auto-
matically be parties to any further proceed-
ings before the state purchasing agent or
central purchasing office. In addition, any
other person or business may move to inter-
vene at any time during the course of the
proceedings. Intervention will be granted
upon a showing of a substantial interest in
the outcome of the proceedings.
Interveners shall accept the status of the

proceedings at the time of their interven-
tion; in particular, they must abide by all
prior rulings and accept all previously
established time schedules. The state pur-
chasing agent or central purchasing office,
and all employees thereof, are not parties to
the proceedings.

C. The state purchasing
agent or central purchasing office may take
any action reasonably necessary to resolve a
protest. Such actions include, but are not
limited to, the following:

(1) issue a final written determi-
nation summarily dismissing the protest;

(2) obtain information from the
staff of the state purchasing agent or central
purchasing office;

(3) require parties to produce for
examination information or witnesses under
their control;

(4) require parties to express their
positions on any issues in the proceedings;

(5) require parties to submit legal
briefs on any issues in the proceeding;

(6) establish procedural sched-
ules;

(7) regulate the course of the pro-
ceedings and the conduct of any partici-
pants;

(8) receive, rule on, exclude or
limit evidence;

(9) take official notice of any fact
that is among the traditional matters of offi-
cial or administrative notice;

(10) conduct hearings; and

(11) take any action reasonably
necessary to compel discovery or control
the conduct of parties or witnesses.
[1.4.1.84 NMAC - Rp, 1.4.1.84 NMAC, 09-
30-05]

1.4.1.85 DISCOVERY: Upon
written request of any party, or upon its own
motion, the state purchasing agent or central
purchasing office may require parties to
comply with discovery requests.

[1.4.1.85 NMAC - Rp, 1.4.1.85 NMAC, 09-
30-05]
1.4.1.86 HEARINGS:

A. Hearings will be held
only when the state purchasing agent or
central purchasing office determines that
substantial material factual issues are pres-
ent that cannot be resolved satisfactorily
through an examination of written docu-
ments in the record. Any party may request
a hearing, but such requests shall be deemed
denied unless specifically granted.

B. Hearings, when held,
should be as informal as practicable under
the circumstances, but the state purchasing
agent or central purchasing office has
absolute discretion in establishing the
degree of formality for any particular hear-
ing. In no event is the state purchasing
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agent or central purchasing office required
to adhere to formal rules of evidence or pro-
cedure.

[1.4.1.86 NMAC - Rp, 1.4.1.86 NMAC, 09-
30-05]
1.4.1.87 RESOLUTION:

A. The state purchasing
agent or central purchasing office shall
promptly issue a written determination
relating to the protest. The determination
shall:

(1) state the reasons for the action
taken; and

(2) inform the protestant of the
right to judicial review of the determination
pursuant to Section 13-1-183 NMSA 1978.

B. A copy of the written
determination shall be sent immediately by
certified mail, return receipt requested, to
each of the parties.

[1.4.1.87 NMAC - Rp, 1.4.1.87 NMAC, 09-
30-05]
1.4.1.88 RELIEF:

A. Prior to award. If, prior
to award, the state purchasing agent or cen-
tral purchasing office makes a written deter-
mination that a solicitation or proposed
award of a contract is in violation of law,
then the solicitation or proposed award shall
be canceled.

B. After award.

(1) No fraud or bad faith. If, after
an award, the state purchasing agent or cen-
tral purchasing office makes a written deter-
mination that a solicitation or award of a
contract is in violation of law and that the
business awarded the contract has not acted
fraudulently or in bad faith:

(a) the contract may be ratified,
affirmed or revised to comply with law, pro-
vided that a written determination is made
that doing so is in the best interest of the
state; or

(b) the contract may be terminat-
ed, and the business awarded the contract
shall be compensated for the actual expens-
es reasonably incurred under the contract
plus a reasonable profit prior to termination.

(2) Fraud or bad faith. If, after an
award, the state purchasing agent or central
purchasing office makes a written determi-
nation that a solicitation or award of a con-
tract is in violation of law and that the busi-
ness awarded the contract has acted fraudu-
lently or in bad faith, the contract shall be
canceled.

C. Relief not allowed.
Except as provided in Subparagraph (b) of
Paragraph (1) of Subsection B of this sec-
tion, the state purchasing agent or central
purchasing office shall not award money
damages or attorneys’ fees.

[1.4.1.88 NMAC - Rp, 1.4.1.88 NMAC, 09-
30-05]

1.4.1.89 MOTION FOR
RECONSIDERATION:
A. Motion. A motion for

reconsideration of a written determination
issued pursuant to Section 1.4.1.87 of this
rule may be filed by any party or by any
using agency involved in the procurement.
The motion for reconsideration shall con-
tain a detailed statement of the factual and
legal grounds upon which reversal or modi-
fication of the determination is deemed war-
ranted, specifying any errors of law made,
or information not previously considered.

B. When to file. A motion
for reconsideration shall be filed not later
than seven calendar days after receipt of the
written determination.

C. Response to motion.
The state purchasing agent or central pur-
chasing office shall promptly issue a written
response to the motion for reconsideration.
A copy of the written response shall be sent
immediately by certified mail, return receipt
requested, to each of the parties.

[1.4.1.89 NMAC - Rp, 1.4.1.89 NMAC, 09-
30-05]
1.4.1.90 DESIGNEE:

A. Designation. At any
point during a protest proceeding, the state
purchasing agent or central purchasing
office may appoint a designee as defined in
Section 13-1-51 NMSA 1978 to preside
over the proceeding. The designee will
have all of the powers described in Sections
1.4.1.80 through 1.4.1.93 of this rule except
the power to issue a written determination
under Section 1.4.1.87 of this rule. The
designee only has authority to recommend a
resolution to the state purchasing agent or
central purchasing office under Section
1.4.1.87 of this rule.

B. Who may be designat-
ed. Any person, other than the procurement
officer, procurement manager or other per-
son not directly involved in the procure-
ment, may serve as a designee.

C. Recommended written
determination. A designee shall present a
recommended written resolution to the state
purchasing agent or central purchasing
office and mail a copy to each of the parties.
No party may appeal from the recommend-
ed resolution of the designee.

D. Action by state pur-
chasing agent or central purchasing office.
The state purchasing agent or central pur-
chasing office shall approve, disapprove or
modify the recommended resolution of the
designee in writing. Such approval, disap-
proval or modification shall be the written
determination required by Section 1.4.1.87
of this rule. Any party may file a motion for
reconsideration of the written determination
pursuant to Section 1.4.1.89 of this rule.
[1.4.1.90 NMAC - Rp, 1.4.1.90 NMAC, 09-
30-05]

1.4.1.91
NATION:

A. No motion for recon-
sideration. In those proceedings in which
no motion for reconsideration is filed, the
written determination issued pursuant to
Section 1.4.1.87 of this rule shall be the
final determination for purposes of the time
limits for seeking judicial review under
Section 13-1-183 NMSA 1978.

B. Motion for reconsidera-
tion. In those proceedings in which a
motion for reconsideration is filed, the writ-
ten response to the motion issued pursuant
to Section 1.4.1.89 of this rule shall be the
final determination for purposes of the time
limits for seeking judicial review under
Section 13-1-183 NMSA 1978.
[1.4.1.91 NMAC - Rp, 1.4.1.91 NMAC, 09-
30-05]

FINAL DETERMI-

1.4.1.92
MUNICATIONS:

A. Copies to be provided
to parties. Each party to a protest proceed-
ing shall certify that it has provided every
other party with copies of all documents or
correspondence addressed or delivered to
the state purchasing agent or central pur-
chasing office.

B. Ex parte communica-
tions. No party shall submit to the state pur-
chasing agent or central purchasing office,
ex parte, any material, evidence, explana-
tion, analysis, or advice, whether written or
oral, regarding any matter at issue in a
protest.

[1.4.1.92 NMAC - Rp, 1.4.1.92 NMAC, 09-
30-05]

COPIES OF COM-

1.4.1.93 COUNTING DAYS:
In computing any period of time prescribed
in Sections 1.4.1.80 through 1.4.1.93 of this
rule, the day of the event from which the
designated period of time begins to run shall
not be included, but the last day of the peri-
od shall be included unless it is a Saturday,
a Sunday, or a legal holiday, in which event
the period shall run to the end of the next
business day.

[1.4.1.93 NMAC - Rp, 1.4.1.93 NMAC, 09-
30-05]

History of 1.4.1 NMAC:

Pre-NMAC History:

Laws of 1984, Chapter 65, Section 1 enact-
ed the Procurement Code to apply to every
expenditure by state agencies and local pub-
lic bodies for the procurement of items of
tangible personal property, services and
construction. To implement the Code, and
in accordance with the statutory require-
ments applicable at the date and time, the
subject and material found in this rule was
first filed with the state records center and
archives in 1984 as general services depart-
ment  (GSD)  Procurement  Code
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Regulations, GSD Rule No. 84-611, filed
11-21-84; superseded by Procurement Code
Regulations, GSD Rule No. 87-601, filed
12-16-87; superseded by Procurement Code
Regulations, GSD Rule No. 89-601, filed
12-01-89; superseded by Procurement Code
Regulations, GSD Rule No. 93-601, filed
09-21-93; superseded by 1 NMAC 5.2, filed
01-15-98.

History of Repealed Material:

1.4.1 NMAC, Procurement Code
Regulations (filed 11/01/2001) repealed 09-
30-05.

Other History:
GSD Rule No. 93-601 (filed 09-21-93) was
renumbered, reformatted and amended to 1

NMAC 5.2, Procurement Code
Regulations, effective 01-15-98.
1 NMAC 5.2, Procurement Code

Regulations (filed 01-02-98) was renum-
bered, reformatted, amended and replaced
to 1.4.1 NMAC, Procurement Code
Regulations, effective 11-15-01.

1.4.1 NMAC, Procurement Code
Regulations (filed 11/01/2001) was
replaced by 1.4.1 NMAC, Procurement
Code Regulations, effective 09-30-05.

NEW MEXICO GENERAL

SERVICES DEPARTMENT
STATE PURCHASING DIVISION

TITLE 1 GENERAL
ERNMENT ADMINISTRATION

GOV-

CHAPTER 4 STATE PROCURE-
MENT

PART 8 USE OF COMPETI-
TIVE SEALED PROPOSALS FOR

CONSTRUCTION AND FACILITY

MAINTENANCE, SERVICES AND
REPAIRS

1.4.8.1 ISSUING AGENCY:
General Services Department State
Purchasing Division.

[1.4.8.1 NMAC - N, 09-30-05]

1.4.8.2 SCOPE: All execu-

tive branch state agencies.
[1.4.8.2 NMAC - N, 09-30-05]

1.4.8.3 STATUTORY
AUTHORITY: Sections 13-1-67, 13-1-
111 NMSA (2003 Amendments).

[1.4.8.3 NMAC - N, 09-30-05]

1.4.84
Permanent.
[1.4.8.4 NMAC - N, 09-30-05]

DURATION:

1.4.8.5 EFFECTIVE DATE:
September 30, 2005, unless a later date is
cited at the end of a section.

[1.4.8.5 NMAC - N, 09-30-05]

1.4.8.6 OBJECTIVE: The
purpose of this rule is to establish uniform
procedures for the use of competitive sealed
proposals that will promote the delivery of
high quality projects in a timely, safe and
cost-effective manner.

[1.4.8.6 NMAC - N, 09-30-05]

1.4.8.7 DEFINITIONS: Most
of the terms in this rule are defined in the
Procurement Code and prior Procurement
Code regulations. In 1.4.8 NMAC, the fol-
lowing definitions apply:

A. “firm” means the com-
pany or other business entity referenced
under 1.4.8 NMAC for the purpose of iden-
tifying, individually or collectively: a gen-
eral contractor, a prime contractor or a sub-
contractor, of any tier, whether basic trade
subcontractor, specialty subcontractor or
other;

B. “pre listed subcontrac-
tors” means the subcontractors, of any tier,
that the offeror is required to list, pursuant
t01.4.8.13 NMAC of 1.4.8 NMAC, at the
time it submits a proposal in response to a
request for proposals;

C. “reckless” shall mean
the submission or omission of a false or
misleading material fact in connection with
a request for proposals under 1.4.8 NMAC
that the submitting firm and/or person knew
or should have known was false or mislead-
ing;

D. “RFP” means requests
for proposals;
E. “RFP documents”

means any one or combination of the fol-
lowing request for proposal documents:
technical proposal; price proposal; contrac-
tor qualification statement; subcontractor
qualification statement.

[1.4.8.7 NMAC - N, 09-30-05]

1.4.8.8 APPLICATION
(COMPETITIVE SEALED PROPOSAL
PROCEDURES FOR CONSTRUC-
TION AND FACILITY MAINTE-
NANCE, SERVICE AND REPAIRS
1.4.8.1 -1.4.8.17 NMAC):

A. General. The provisions
of 1.4.8.1 NMAC through 1.4.8.17 NMAC
set forth specific procedures that shall apply
to all procurements made by competitive
sealed proposals for construction and facili-
ty maintenance, service and repair.

B. The regulations appli-
cable to the use of competitive sealed pro-
posals pursuant to 1.4.1.29 NMAC through
1.4.1.47 NMAC, as well other existing rules
applicable to competitive sealed proposals
and procurement generally, e.g., 1.4.1.65
NMAC through 1.4.1.92 NMAC, shall
apply to procurements made by competitive
sealed proposals for construction and facili-

ty maintenance, service and repair to the
extent they do not conflict with the provi-
sions of 1.4.8 NMAC.

C. A state agency with rule
making authority may adopt its own regula-
tions to supplement the provisions of 1.4.8
NMAC, provided that such regulations
meet the requirements of 1.4.8 NMAC, do
not otherwise conflict with 1.4.8 NMAC
and the state agency receives prior written
authorization from the general services
department secretary.

[1.4.8.8 NMAC - N, 09-30-05]

1.4.8.9 GENERAL DISCUS-
SION: The RFP competitive sealed pro-
posal process is authorized to give using
agencies flexibility to achieve the best over-
all value from a procurement contract. This
is accomplished by permitting considera-
tion of certain contractor qualification and
performance factors that add value to a pro-
curement contract, such as contractor past
performance, technical expertise and expe-
rience, management capabilities and
resources, subcontractor teams and craft
personnel resources. It can also be achieved
by permitting consideration of other techni-
cal or non-price factors that add value to a
procurement contract, including schedule or
contract warranty. Due to the inherently
complex nature of most construction con-
tracts and contracts for facility mainte-
nance, service and repairs, the procurement
of these services can often be accomplished
more effectively through competitive sealed
proposals, rather than competitive sealed
bids, since the latter process essentially
makes price the sole determining factor.
When the competitive sealed proposal
process is used, however, it is critical that
appropriate procedures, criteria and infor-
mation-gathering techniques be utilized to
ensure that the RFP process works efficient-
ly and fairly and achieves optimal results.
The following sections are designed to
assist using agencies in meeting these goals.
[1.4.8.9 NMAC - N, 09-30-05]

1.4.8.10
PROCEDURES:

A. Information required in
RFPs. In addition to the information speci-
fied in 1.4.1.29 NMAC through 1.4.1.47
NMAC, or otherwise required by 1.4.8
NMAC, an RFP issued pursuant to 1.4.8
NMAC shall include:

(1) the core evaluation factors
specified in Subsection A of 1.4.8.15
NMAC;

RFP PLANNING

(2) additional evaluation factors,
if applicable, as provided by Subsection B.
of 1.4.8.15. NMAC, and;

(3) the numerical weight or points
assigned to price and each of the technical
evaluation factors specified in the RFP in
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accordance with the requirements of
1.4.8.14 NMAC.

B. RFP review by state
purchasing agent. A using agency issuing
an RFP pursuant to 1.4.8 NMAC may sub-
mit a draft RFP to the state purchasing agent
for review, but must do so at least thirty (30)
days prior to the proposed issue date of the
RFP. The state purchasing agent shall
advise the using agency of any revisions
needed to comply with the requirements of
1.4.8 NMAC. Ifrevisions are directed, they
shall be made prior to the issuance of the
RFP.

C. If a using agency elects
to reserve its right to enter discussions or
negotiations with offerors in the context of
an RFP issued under 1.4.8 NMAC, it shall
explicitly reserve such rights in the RFP. If
a using agency elects to engage in discus-
sions or negotiations in the context of an
RFP issued under 1.4.8 NMAC, it shall
comply with applicable requirements of
NMAC 1.4.1.29-1.4.1.47 NMAC.

[1.4.8.10 NMAC - N, 09-30-05]

1.4.8.11 PUBLIC NOTICE:
Procurements by the state purchasing agent.
The state purchasing agent shall give public
notice of the RFP in the same manner as
provided in 1.4.1.17 NMAC.

[1.4.8.11 NMAC - N, 09-30-05]

1.4.8.12 PROPOSAL SUB-
MISSION REQUIREMENTS:
A. Two-part proposal sub-

missions. In addition to any requirements
imposed by 1.4.1.29 NMAC through
1.4.1.47 NMAC, or otherwise specified in
the request for proposal document, RFPs
issued under this rule shall instruct offers to
submit two-part, two-volume written pro-
posals. Each volume shall be submitted in
a separate sealed envelope or package and
offerors shall be instructed to clearly label
each volume with their name, address and
date of submittal and prominently identify
each as: volume I: technical proposal and
volume II: price proposal.

B. Restrictions regarding
opening of proposals. Price proposals shall
remain sealed until the using agency has
completed its evaluation of the technical
proposals for all offerors and has prepared
final technical scores as required by this
rule.

C. Representations in RFP
process. All RFP documents executed in
connection with an RFP issued pursuant to
this rule shall contain an acknowledgement
and certification section with the following
provisions.

(1) All RFP documents shall be
signed by a director, officer or manager of
the submitting firm who has sufficient
knowledge to fully address all matters and
respond to all inquiries included in RFP

documents.

(2) The submitting firm shall rep-
resent that the information provided in the
RFP documents is truthful, accurate and
complete and that the firm and individual
responsible for the submission shall be fully
responsible for and bound by all informa-
tion, data, certifications, disclosures and
attachments included in the RFP docu-
ments.

(3) The submitting firm further
understands:

(a) the information and data pro-
vided in connection with the RFP docu-
ments, as well as any other relevant infor-
mation obtained from any other sources
regarding the firm, may be reviewed to
determine whether it qualifies as a responsi-
ble contractor pursuant to 1.4.1.47 NMAC
and whether its offer represents the best
value to using agency;

(b) a firm’s failure to meet
responsibility standards or provide request-
ed information may render it ineligible to
perform work on the prospective procure-
ment contract;

(c) the submitting firm acknowl-
edges its obligation to carefully review and
complete, and, when applicable, update the
RFP documents;

(d) the omission of any material
fact concerning requested or submitted
information, or the submission of any mate-
rial false or misleading statement, or mis-
representation of a material fact concerning
any requested or submitted information,
may lead to the disqualification of the pro-
posal.

(4) The submitting firm agrees
that if it is awarded the contract, the RFP
documents, and all terms and conditions
specified therein, and all information, data,
certifications and disclosures included in
the RFP documents, shall be incorporated
into the contract.

(5) The submitting firm further
understands that if is determined that it has
intentionally or recklessly failed to disclose
requested information, or has intentionally
or recklessly made a false statement, mis-
representation, or omission regarding a
material fact relating to the RFP documents,
the firm may be declared in default of con-
tract and any such conduct shall provide the
using agency with grounds to terminate the
contract and/or withhold full or partial pay-
ment and/or impose any sanctions or penal-
ties, as deemed appropriate and available
under New Mexico law.

D.

Contractor/Subcontractor  Qualification
Statements. A general contractor or other
prime contractor submitting a proposal pur-
suant to an RFP issued under 1.4.8 NMAC
shall be required to submit as part of its
technical proposal a certified contractor
qualification statement and certified sub-

contractor qualification statements in accor-
dance with the requirements of 1.4.8.12
NMAC.

(1) Use of Qualification
Statements. Contractor and subcontractor
qualification statements shall be submitted
on forms prepared by the general services
department or the using agency.
Information provided in these statements
shall be considered by the using agency for
evaluating and scoring contractors and sub-
contractors on technical proposals required
under this rule. These statements shall also
be considered in determining whether a
contractor or subcontractor is a responsible
contractor for purposes of 1.4.1.47 NMAC.
RFPs should inform contractors and sub-
contractors, however, that in making such
evaluations and determinations, the using
agency is not restricted to the minimum
information required for disclosure qualifi-
cation statements and that any relevant
information regarding performance from
reliable sources may be considered.

(2) Subcontractor Qualification
Statements. Subcontractor qualification
statements shall be required for all subcon-
tractors identified in the technical proposal
pursuant to the subcontractor listing
requirements 1.4.8.13 NMAC, where the
value of the subcontract is fifty-thousand
($50,000) or five percent, whichever is
greater. A using agency may reserve the
right to require subcontractor qualification
statements from any other subcontractors, at
whatever tier and regardless of the value of
the subcontract.

(3) Minimum  Information
Required. Contractor and subcontractor
qualification statements required pursuant
to Subsection D of 1.4.8.12 NMAC shall
include, at a minimum, the following infor-
mation:

(a) a list of all projects the firm
has performed work on in the five (5) years
immediately preceding the submission of its
proposal that are similar in size and scope,
as specified by the using agency in the RFP,
to the prospective procurement project; in
the event that an offeror or a pre-listed sub-
contractor is a new business and does not
have a performance record sufficient to
evaluate the firm’s past performance, the
using agency may consider the past per-
formance of the firm’s officers, manage-
ment and owners or partners;

(b) copies of any types of per-
formance evaluations reports for the past
five (5) years prepared in connection with
the work identified in Subparagraph (a) of
Paragraph (3) of Subsection D of 1.4.8.12
NMAC;

(c) the following representations,
regarding the firm’s present capabilities to
perform the procurement contract and its
prior history for the past three (3) years
immediately preceding the date of this state-
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ment:

(i) the firm has a cur-
rent contractor registration, as required by
Section 13-4-13.1 NMSA 2004;

(ii) the firm has all
applicable business and/or contractor
licenses required by state or local law;

(iii) the firm possesses
the necessary equipment, financial
resources, technical resources, manage-
ment, professional and craft personnel
resources and other required capabilities to
successfully perform the -contract, or will
achieve same through its prelisted subcon-
tractors;

(iv) the firm has not had
any business, trade or contracting license
suspended or revoked,;

(v) the firm has not
been debarred by any government agency;

(vi) the firm has not
defaulted on any project;

(vii) the firm has not
committed willful or repeated violations of
federal or state wage laws as determined by
a final non-appealable decision of a court or
government agency;

(viii) the firm has not
committed serious or willful violations of
federal or state safety laws as determined by
a final non-appealable decision of a court or
government agency;

(ix) disclosure by the
firm of the following most recently avail-
able safety data: experience modification
ratings; total lost workday incident rates
(calculated by the number of lost time
injuries and illnesses x 200,000 + total
hours worked); and recordable incident
rates (calculated by the number of injuries x
200,000 =+ total hours worked).

(4) Additional Performance
Related Information. Using agencies may
also require additional relevant information
relating to a firm’s past performance or
present capability to perform the procure-
ment contract. The extent of detail of such
information may vary with the size and
complexity of the project. Using agencies
may require that additional information
required from contractors and subcontrac-
tors be included in contractor and subcon-
tractor qualification statements, or in other
sections of the offeror’s technical proposal.
Types of additional information using agen-
cies may wish to consider include, but are
not limited to:

(a) information regarding the
firm’s financial status and financial
resources;

(b) bonding information, includ-
ing affirmative letters of bonding from cer-
tified bonding companies;

(c) past incidents involving
denials of pre-qualification or findings of
non-responsibility;

(d) past incidents of law viola-
tions in any area relating to contracting,
including violations of environmental laws,
antitrust laws, licensing laws;

(e) outstanding tax delinquencies
to the state of New Mexico or its political
subdivisions;

(f) disclosure of the names of any
corporations, partnerships or other business
entities the firm or its owners or officers
have owned or operated in the past five (5)
years;

(g) disclosure of the following
information with regard to all projects iden-
tified in response to Subsection D (3)(a) of
1.4.8.12 NMAC:

(i) the original bid or
proposal price of the projects and the final
price of the projects and a brief explanation
of cost growth, if any, for such projects;

(ii)) the originally
scheduled completion date of the projects
and the final completion dates of the proj-
ects and a brief explanation of schedule
growth, if any, for such projects;

(iii) a list of any con-
tract claims or cases in litigation or arbitra-
tion concerning the projects, a brief descrip-
tion of the reasons for such disputes and sta-
tus of such cases.

[1.4.8.12 NMAC - N, 09-30-05]

1.4.8.13 PROCEDURES
REGARDING SUBCONTRACTORS:

A. Evaluation of subcon-
tractors. To ensure that an RFP secures the
best value from a procurement contract, the
role and impact of subcontractors proposed
for a project may be evaluated in accor-
dance with the requirements of 1.4.8.13 for
any project in which subcontractors are
used.

B. Objective of subcon-
tractor evaluation. The objective of subcon-
tractor evaluation is to identify the gener-
al/subcontractor ~ team or  prime
contractor/subcontractor team that offers
the most advantageous proposal and best
overall value to the using agency. The qual-
ifications and performance capabilities of
subcontractors may be evaluated in con-
junction with and in relation to the evalua-
tion of the technical proposal of the offer-
or/general contractor, construction manage-
ment firm or other prime contractor as spec-
ified in Paragraph (2) of Subsection B of
1.4.8.16 NMAC.

C. Subcontractor listing
threshold. In preparing an RFP subject to
this rule, the using agency shall prepare a
subcontractor listing threshold, which shall
establish a dollar threshold, stipulated in the
RFP, above which subcontractors must be
listed. All activities and issues concerning
the listing of subcontractors in this regard
shall be governed by the Subcontractor’s

Fair Practices Act NMSA 13-4-31, et. seq.
and applicable regulations issued thereun-
der.

D. Subcontractor listing
amount. The subcontractor listing threshold
included in RFPs shall be five thousand dol-
lars ($5,000) or one-half of one percent of
the architect’s or engineer’s estimate of the
total project cost, including alternatives,
whichever is greater.

E. When submitting a pro-
posal in response to an RFP issued pursuant
to this rule, the offeror shall provide a list of
all subcontractors that will perform work on
the project above the subcontractor listing
threshold. For each such prelisted contrac-
tor, the offeror shall include in its proposal
the following information:

(1) the name of subcontractor that
will perform work or labor or render service
on the project identified in the RFP and the
city or county of its principal place of busi-
ness; and

(2) the category of the work that
will be done by each subcontractor; only
one subcontractor may be listed for each
category of work as defined by the offeror
in its proposal.

F. Firms identified in the
subcontractor list shall not be substituted
except as permitted under 13-4-36 NMAC
of the Subcontractor Fair Practices Act
NMSA, 14-4-36.

[1.4.8.13 NMAC - N, 09-30-05]

1.4.8.14 WEIGHT ASSIGNED
TO PRICE AND RFP EVALUATION
FACTORS:

A. Numerical ratings sys-
tems. Numerical ratings systems are
required for procurements under 1.4.8 Use
of Competitive Sealed Proposals for
Construction and Facility Maintenance,
Services and Repairs and shall comply with
the requirements of 1.4.8.14 NMAC.

B. Total available points.
The RFP shall specify the total points avail-
able for the procurement (for example,
1,000 total points for all price and non-price
technical evaluation factors) and shall
assign specific numerical weights or points
to price and to each of the non-price evalu-
ation factors identified in the RFP.

C. Numerical weight for
price. The numerical weight assigned to
price shall be no greater than seventy (70)
percent of the total evaluation points avail-
able.

D. Numerical weight for
core evaluation factors. The numerical
weight assigned to the non-price evaluation
factors shall be as follows:

(1) each of the four core evalua-
tion factors specified in Subsection A of
1.4.8.15 NMAC shall be assigned at least
twenty (20) percent of the available points
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for non-price technical evaluation factors;

(2) the weight assigned to any
additional evaluation factors shall be deter-
mined by the using agency in accordance
with the needs of the agency and the project.
[1.4.8.14 NMAC - N, 09-30-05]

1.4.8.15
FACTORS:

A. Core evaluation factors.
Each RFP issued pursuant to 1.4.8 NMAC
shall include the following core evaluation
factors, for both general and subcontractors
for which qualification statements are
required, with the sub-factors and criteria
specified herein:

(1) Past performance:

(a) budget and schedule data;

(b) if available, performance
quality and overall customer satisfaction;

(c) compliance with applicable
laws and regulations;

(d) safety performance record.

(2) Management plan:

(a) management team;

(b) technical approach to project;

(c) safety plan/programs;

(d) project schedule.

(3) Project staffing/craft labor
capabilities:

(a) participation in skill training;

(b) reliable staffing sources/proj-
ect staffing.

(4) Health & Safety.

B. Additional evaluation

RFP EVALUATION

factors:

(1) a using agency may include
additional evaluation factors in an RFP
issued pursuant to 1.4.8.15 of this NMAC
1.4.8 provided that any such factor is rele-
vant to the successful completion of the
contract or otherwise in the best interest of
the state or using agency;

(2) examples of such additional
factors may include, but are not limited to
financial capabilities, project schedule, con-
tract warranty or hiring of local construction
or maintenance craft labor.

[1.4.8.15 NMAC - N, 09-30-05]

1.4.8.16
PROPOSALS:

A. Evaluation Committee
(“EC”). Proposals submitted in response to
RFPs issued under this regulation shall be
evaluated by an evaluation committee
(“EC”) of at least three persons appointed
by the procuring agency’s management.
The team should collectively possess
expertise in the technical requirements of
the project, construction design and con-
tracting. A using agency may use inde-
pendent consultants or agents to support
source selection teams, provided appropri-
ate precautions are taken to avoid potential
conflicts of interest.

B. Scoring technical pro-

EVALUATION OF

posals. General procedures regarding tech-
nical proposal evaluation.

(1) When rating the technical pro-
posals, the EC shall consider only the eval-
uation factors stated in the RFP.

(2) The EC may consider any rel-
evant information or data, from any reliable
source, relating to the RFP evaluation fac-
tors and the firm’s ability to successfully
perform the project. Such information may
be obtained from the firm itself, prior cus-
tomers of the firm, commercial and public
databases and other reliable sources.

C. Scoring price propos-
als. Procedures for scoring price proposals
under this rule shall be as follows:

(1) price proposals shall be ini-
tially evaluated to ensure that the price(s)
offered is responsive to the RFP require-
ments and instructions and is realistic in
respect to the project plans and specifica-
tions;

(2) price proposals shall be evalu-
ated on the basis of the numerical weight
assigned to price in the RFP and scored in
accordance with the following process to
permit the scoring of competing offerors’
price proposals in relation to one another:
the offeror with the lowest price shall
receive the maximum price score, i.e., the
maximum numerical weight assigned to
price in the RFP (for example, 500 points
out of a total 1,000 points);

(3) the price score of each other
offeror shall be determined by applying the
following mathematical formula: price of
lowest offeror divided by the price for this
offeror multiplied by the maximum price
score, i.e.,

price of lowest offeror x maxi-
mum price score = price score of this
offeror

price of this offeror
[1.4.8.16 NMAC - N, 09-30-05]

1.4.8.17 RESIDENT PREF-
ERENCE: To effectuate the requirements
of the state’s resident contractor preference
laws, 13-4-1 NMSA, et. seq., final cost
scores of proposals under 1.4.8 NMAC
shall be modified.

HISTORY OF
[RESERVED].

1.4.8 NMAC:

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an emergency amendment to
8.102.500 NMAC, Section 8, effective
October 1, 2005.

8.102.500.8 GENERAL
REQUIREMENTS
A. Need determination

process: Eligibility for NMW or refugee
cash assistance based on need requires a
finding that:

(1) the benefit group’s countable
gross monthly income does not exceed the
gross income limit for the size of the bene-
fit group;

(2) the benefit group’s countable
net income after all allowable deductions
does not equal or exceed the standard of
need for the size of the benefit group;

(3) the countable resources
owned by and available to the benefit group
do not exceed the $1500 liquid and $2000
non-liquid resource limits;

(4) the benefit group is eligible
for a cash assistance payment after subtract-
ing from the standard of need the benefit
group’s countable income, and any payment
sanctions or recoupments.

B. GA program need
determination: Eligibility for the GA pro-
gram requires a finding that the benefit
group’s countable gross earned and
unearned income does not equal or exceed
the standard of need for the size of the ben-
efit group.

C. Gross income limits:
The total countable gross earned and
unearned income of the benefit group can-
not exceed eighty-five percent of the feder-
al poverty guidelines for the size of the ben-
efit group.

(1) Income eligibility limits are
revised and adjusted each year in October.

(2) The gross income limit for the
size of the benefit group is as follows:

(a) one person . . . ..... [$—659]
$ 679

(b) two persons . .. .. .. [$—884]
$ 910

(c) three persons . . . . . . [$4446]
$1.140

(d) four persons . . . .. .. [$4:335]
$1.372

(e) five persons . . .. ... [$45566]
$1.603

(f) six persons . .. ..... [$+785]
$1.833

(g) seven persons .. . . . . . [$2564H]
$2.064

(h) eight persons .. . . . .. [$2:236]
$2.295

(i) nine persons . . . . ... [$25464]
$2.527

(j) tenpersons . . . ...... [$2;686]
$2.759

(k) for more than ten persons, add
[$225] $232 for each additional person.

D. Eligibility for support
services only: Subject to the availability of
state and federal funds, a benefit group that
is not receiving cash assistance but has
countable gross income that is less than
100% of the federal poverty guidelines
applicable to the size of the benefit group
may be eligible to receive services. The
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gross income guidelines for the size of the
benefit group are as follows:

(1) one person [$—6] $
798
(2) two persons [$4044]
1,070
(3) three persons [$4306]
$1.341
(4) four persons [$45H]
$1.613
(5) five persons [$4:836]
$1.885
(6) six persons [$25464]
$2.156
(7) seven persons [$25366]
$2.428
(8) eight persons [$25634]
$2.700
(9) nine persons [$25896]
$2.972
(10) ten persons [$3:4+64]
$3.244

(11) for more than ten persons,
[$265] $272 for each additional person.
E. Standard of need:

(1) The standard of need is based
on the number of individuals included in the
benefit group and allows for a financial
standard and basic needs.

(2) Basic needs include food,
clothing, shelter, utilities, personal require-
ments and the individual’s share of benefit
group supplies.

(3) The financial standard
includes approximately $79 per month for
each individual in the benefit group.

(4) The standard of need for the
NMW, GA, and refugee cash assistance
benefit group is:

1N
o
o

(a) one person $231
(b) two persons $310
(c) three persons $389
(d) four persons $469
(e) five persons $548
() six persons $627
(g) seven persons §706
(h) eight persons $802
(i) nine persons $881
(j) ten persons $960

(k) for more than 10 persons, add
$79 for each additional person.

F. Special needs:

(1) Special clothing allowance:
In order to assist in preparing a child for
school, a special clothing allowance is made
each year in the amount of $44 for the
month of August only.

(a) For purposes of determining
eligibility for the clothing allowance, a
child is considered to be of school age if the
child is six years of age or older and less
than age 19 by the end of August.

(b) The clothing allowance shall
be allowed for each school-age child who is
included in the NMW, GA, or Refugee cash
assistance benefit group for the month of

August.

(¢) The clothing allowance is not
allowed in determining eligibility for
NMW, GA, or refugee cash assistance.

(2) Layette: A one-time layette
allowance of $25 is allowed upon the birth
of a child who is or will be included in the
benefit group. The allowance shall be
authorized by no later than the end of the
month following the month in which the
child is born.

G Shelter home care: A
cash payment may be made to a GA or an
SSI recipient when the recipient resides in a
licensed shelter care home because the
recipient needs help with personal care,
such as bathing, dressing, eating or taking
prescribed medication.

(1) The payment shall be allowed
only if the GA or SSI recipient is living in a
residential shelter care facility that is
licensed by the New Mexico department of
health.

(2) Eligibility and payment
standard for GA recipients: The payment
for a GA recipient living in a licensed resi-
dential shelter care facility is equal to the
cash assistance payment plus $100.

(3) Payment to an SSI recipient:
The payment made to an SSI recipient liv-
ing in a licensed residential shelter care
facility is $100 per month.

[8.102.500.8 NMAC - Rp 8.102.500.8
NMAC, 07/01/2001; A, 10/01/2001; A,

10/01/2002; A,  10/01/2003;  A/E,
10/01/2004; A/E, 10/01/2005]
NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an emergency amendment to
8.106.500 NMAC, Section 8, effective
10/01/2005.

8.106.500.8 GA - GENERAL
REQUIREMENTS:
A. Need determination

process: Eligibility for the GA program
based on need requires a finding that the:

(1) countable resources owned by
and available to the benefit group do not
exceed either the $1500 liquid or $2000
non-liquid resource limit;

(2) benefit group’s countable
gross earned and unearned income does not
equal or exceed eighty-five percent (85%)
of the federal poverty guideline for the size
of the benefit group; and

(3) benefit group’s countable net
income does not equal or exceed the stan-
dard of need for the size of the benefit
group.

B. GA payment determi-
nation: The benefit group’s cash assistance

payment is determined after subtracting
from the standard of need the benefit
group’s countable income and any payment
sanctions or recoupments.

C. Gross income test:
The total countable gross earned and
unearned income of the benefit group can-
not exceed eighty-five percent (85%) of the
federal poverty guidelines for the size of the
benefit group.

(1) Income eligibility limits are
revised and adjusted each year in October.

(2) The gross income limit for the
size of the benefit group is as follows:

(a) one person [$—659]
$679

(b) two persons [$—884]
$910

(c) three persons [$446]
$1.140

(d) four persons [$4335]
$1.372

(e) five persons [$H5H]
$1.603

(f) six persons [$H785]
$1.833

(g) seven persons [$2504H]
$2.064

(h) eight persons [$2236]
$2.295

(i) nine persons [$2464]
$2.527

(j) ten persons [$256%6]
$2.759

(k) for more than ten persons, add
[$225] $232 for each additional person.

D. Standard of need:

(1) The standard of need is based
on the number of individuals included in the
benefit group and allows for a financial
standard and basic needs.

(2) Basic needs include food,
clothing, shelter, utilities, personal require-
ments and an individual benefit group mem-
ber’s share of supplies.

(3) The financial standard
includes approximately $79 per month for
each individual in the benefit group.

(4) The standard of need for the
GA cash assistance benefit group is:

(a) one person $ 231
(b) two persons 310
(c) three persons 389
(d) four persons 469
(e) five persons 548
(f) six persons 627
(g) seven persons 706
(h) eight persons 802
(i) nine persons 881
(j) ten persons 960

(k) for more than 10 persons, add
$79 for each additional person.

E. Net income test: The
total countable earned and unearned income
of the benefit group after all allowable
deductions cannot equal or exceed the stan-
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dard of need for the size of the GA benefit group.

F. Special clothing allowance for school-age dependent children: In order to assist in preparing a child for school, a
special clothing allowance is made each year in the amount of $44 for the month of August only.

(1) For purposes of determining eligibility for the clothing allowance, a child is considered to be of school age if the child is six
years of age or older and less than age nineteen (19) by the end of August.

(2) The clothing allowance shall be allowed for each school-age child who is included in the GA cash assistance benefit group for
the month of August.

(3) The clothing allowance is not counted in determining eligibility for GA cash assistance.
[8.106.500.8 NMAC - N, 07/01/2004; A/E, 10/01/2004; A/E, 10/01/2005]

NEW MEXICO HUMAN SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an emergency amendment to 8.139.500 NMAC, Section 8, effective 10/01/2005.

8.139.500.8 BASIS OF ISSUANCE

A. Income standards: Determination of need in the Food Stamp Program is based on federal guidelines. Participation in
the program is limited to households whose income is determined to be a substantial limiting factor in permitting them to obtain a nutritious
diet. The net and gross income eligibility standards are based on the federal income poverty levels established in the Community Services
Block Grant Act [42 USC 9902(2)].

B. Gross income standards: The gross income eligibility standards for the 48 contiguous states, District of Columbia,
Guam and the Virgin Islands is 130 percent (130%) of the federal income poverty levels for the 48 states and the District of Columbia. One
hundred thirty percent (130%) of the annual income poverty guidelines is divided by 12 to determine monthly gross income standards,
rounding the results upward as necessary. For households larger than eight, the increment in the federal income poverty guidelines is mul-
tiplied by 130%, divided by 12, and the results rounded upward if necessary.

C. Net income standards: The net income eligibility standards for the 48 contiguous states, District of Columbia, Guam
and the Virgin Islands are the federal income poverty levels for the 48 contiguous states and the District of Columbia. The annual income
poverty guidelines are divided by 12 to determine monthly net income eligibility standards, (results rounded upward if necessary). For
households larger than eight, the increment in the federal income poverty guidelines is divided by 12, and the results rounded upward if nec-
essary.

D. Yearly adjustment: Income eligibility limits are revised each October 1st to reflect the annual adjustment to the fed-
eral income poverty guidelines for the 48 states and the District of Columbia.
E. Issuance table: The issuance table lists applicable income guidelines used to determine food stamp (FS) eligibility

based on household size. Some amounts are increased to meet the needs of certain categorically eligible households. Some of the net
income amounts listed are higher than the income limits for some household sizes. Households not categorically eligible for FS benefits
must have income below the appropriate gross income limit for household size.

Household Size
Household Maximum Gross Maximum Maximum Maximum
Size Monthly Income Gross Monthly Net Monthly Income At| Allotment
Elderly/Disabled Income At 130% of 100% of Pover ty (benefit
Separate Status at 165% Poverty amount)
of Poverty
1 [$1281] $1.316 [$1609] $1.037 [&—F76] §$ 798 [$149] $152
2 [$EH8]  $1.765 [$1354] $1.390 [$1044] $1.070 [$274] $278
3 [$2,155] $2.213 [$1698] $1.744 [$1366] $1.341 [$393] $399
4 [$25592] $2.661 [$2,043] $2.097 [$5H]  $1.613 [$499] $506
5 [$3,030] $3.109 [$2.387] $2.450 [$1836] $1.885 [$592] $601
6 [$3.467] $3.558 [$2,732] $2.803 [$2,164] $2.156 [$7H] §722
7 [$3,904] $4.006 [$3,676] $3.156 [$2.366] $2.428 [$786] $798
8 [$4;341] $4.454 [$3;424]  $3,509 [$25631]  $2.700 [$898] $912
Each
Additional
Member [+$438] +$449 [+$345] +3$354 [=$265] +$272 [=$H2]
+$114
F. Deductions and standards:

(1) Determination: Expense and standard deduction amounts are determined by federal guidelines and may be adjusted each
year. Households eligible based on income and resource guidelines, and other relevant eligibility factors, are allowed certain deductions to
determine countable income.

(2) Yearly adjustment: The expense and standard deductions may change each year. If federal guidelines mandate a change, it
is effective each October 1st.
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(3) Expense deductions and standards table:

Standard Deduction fo r Household Size of 1 through 4 $134.00
Standard De duction for Household Size of 5 [$453-606] $157.00
Standard Deduction for Household Size of 6 or more [$175-00] $179.00
Earned Income Deduction (EID) 20%
Dependent Care Deduction Limit (per dependent)

Under age 2 $200.00

All others including elderly dependent $175.00
Heating/Cooling Standard Utility Allowance (HCSUA ) [$21H-60] $231.00
Limited Utility Allowance (LUA) [$-9+00] $ 93.00
Telephone Standard (TS) $29.00
Excess Shelter Cost Deduction Limit for Non -Elderly/Disabled

Households [$388-:060] $400.00
Homeless Household Shelter Standard $143.00
Prescription Drug Card Deduction ( valid until June 2006 ) $23.00
Minimum Allotment for Eligible One -and Two-Person Households $10.00

[02/1/95, 10/01/95, 02/29/96, 10/01/96, 3/15/97, 01/15/98, 11/15/98, 12/15/99, 01/01/01, 03/01/01; 8.139.500.8 NMAC - Rn, 8 NMAC
3.FSP.501, 05/15/2001; A, 10/01/2001; A, 10/01/2002; A, 09/01/2003; A, 10/01/2003; A/E, 10/01/2004; A/E, 10/01/2005]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.150.101 NMAC,
sections 8 and 9, effective October 1, 2005.

8.150.101.8 BUREAU RESPON-
SIBILITIES: The [Commrunity
Development-&-CommeditiesBureat| food

and nutrition services burcau [¢EBEBY]
(FANS) of the income support division
(ISD) of the New Mexico human services
department (HSD) is responsible for admin-
istering the LIHEAP grant award received
from the U.S. department of health and
human services (DHHS).

[11-15-96, 10-1-00; 8.150.101.8 NMAC -
Rn, 8 NMAC 22.LHP.022, 10-1-01; A, 10-
1-05]

8.150.101.9 [eDhEB] FANS
RESPONSIBILITIES:
A. State LIHEAP plan:

Every year, the [€DEB] FANS submits a
state plan for New Mexico’s administration
of LIHEAP to DHHS. The proposed state
plan and the proposed LIHEAP policy man-
ual are made available for public comment
and a public hearing is held.

B. LIHEAP administra-
tion: The [€B&B] FANS is responsible for
overseeing the administration of the pro-
gram, including such matters as:

(1) formulating and interpreting
LIHEAP policy;

(2) coordinating with other divi-
sions within HSD for data processing of
LIHEAP eligibility and payment;

(3) allocating and distributing
LIHEAP monies;

(4) data entry of client informa-
tion not available on ISD-2; and

(5) oversight responsibility for
LIHEAP policy and procedures training and
for the review of all LIHEAP training mate-
rials.
[7-1-95, 11-1-95, 11-15-96, 10-1-00;
8.150.101.9 NMAC - Rn, 8 NMAC
22.LHP.022, 10-1-01; A, 10-1-05]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.150.102 NMAC,
section 8, effective October 1, 2005.

8.150.102.8 ISD FIELD OFFICE
RESPONSIBILITIES: Each of the field
offices of the income support division in the
state is responsible for:

A. providing outreach and
referral for low-income clients, particularly
disabled and elderly clients, regarding the
LIHEAP program;

B. informing low-income
clients, particularly disabled and elderly
clients, about the eligibility determination
process and application procedures for the
LIHEAP program;

C. providing documenta-
tion to households requesting verification of
cash benefits received from the human serv-
ices department or other documentation
available to the department or in the case
file;

D. complying with other
LIHEAP program directives as may be
issued by [ePDE€B] FANS;

E. assisting all applicant
households to complete the LIHEAP appli-
cation and interviewing the household when
LIHEAP benefits have been requested;

F. entering the completed
LIHEAP application into HLEA, the
LIHEAP computer system;

G responding to inquires
about the status of a LIHEAP application;
and

H. processing  payment
errors when identified; the ISD office must
issue a supplement in cases of benefit
under-issuances or complete and submit
paperwork to restitution for over-issuances.
[7-1-95, 11-1-95, 11-15-96, 10-01-97, 10-1-
00; 8.150.102.8 NMAC - Rn, 8 NMAC
22.LHP.023, 10-1-01; A, 10-1-05]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.150.410 NMAC,
section 12, effective October 1, 2005.

8.150.410.12 INDIAN TRIBAL
ELIGIBILITY: In New Mexico, an Indian
tribe may choose to administer its own
LIHEAP program for tribal members and
request from DHHS an allocation of the
state’s share of the LIHEAP grant award for
this purpose. An Indian tribe is defined as a
legal entity of a group of Native Americans
living on tribal lands with a distinct and sep-
arate government. Residents of tribal land
may be eligible for tribal administered
LIHEAP or HSD-administered LIHEAP
under the following circumstances.

A. Tribes that administer
LIHEAP: Indian tribal members living on
their tribe’s tribal lands, whose tribe admin-
isters their own LIHEAP program, are not
eligible for HSD-administered LIHEAP
benefits.

B. Tribes not administer-
ing LIHEAP: Indian tribal members living
on the tribal lands of tribes not administer-
ing their own LIHEAP program may be
considered for HSD-administered LIHEAP
benefits providing they meet categorical or
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income eligibility and heating/cooling
responsibility requirements as specified in
this policy.

C. Indians on other tribes’
land: Indians who are members of Indian
tribes administering their own LIHEAP pro-
gram but not living on their tribe’s tribal
lands may be considered for HSD-adminis-
tered LIHEAP benefits providing they meet
categorical or income eligibility and heating
responsibility requirements as specified in
this policy.

D. Non-Indians and non-
tribal members on tribal land: Non-Indians
living on tribal lands and Indians living on
tribal lands who are excluded from eligibil-
ity for LIHEAP by the Indian tribe adminis-
tering their own LIHEAP program may be
considered for HSD-administered LIHEAP
benefits providing they meet categorical or
income eligibility and heating/cooling
responsibility requirements as specified in
this policy.

E. At the direction of the
HSD secretary, HSD may serve tribal mem-
bers normally excluded due to Subsection A
of 8.150.410.12 NMAC if they have not
been or do not expect to be served by the
tribal LIHEAP program.

[7-1-95, 11-1-95, 11-15-96; 8.150.410.12
NMAC - Rn, 8 NMAC 22.LHP410 & A,
10-10-01; A, 10-1-05]

cumstances, the income shall be converted
to a monthly amount as follows:

(a) income received on a weekly
basis is multiplied by 4.3;

(b) income received on a biweek-
ly basis is multiplied by 2.15;

(c) using the conversion factors

accounts for those months in which an extra
paycheck is received;

(d) averaged income shall be
rounded to the nearest whole dollar prior to
application of the conversion factor;
amounts resulting in $.50 or more are
rounded up; amounts resulting in $.49 or
lower are rounded down.

C. Gross income receipt
period: Gross [everaged] income received
or anticipated to be received by the house-
hold in the month of application is [the
emeunt| used to establish income eligibility
for [regwtar] LIHEAP applications.

[7-1-95, 11-1-95, 11-15-96, 10-15-98, 10-1-
00; 8.150.500.10 NMAC - Rn, 8 NMAC
22.LHP.501.2 & A, 10-1-01; A, 10-1-05]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.150.500 NMAC,
section 10, effective October 1, 2005.

8.150.500.10 GROSS INCOME
DETERMINATION: Gross income is
defined as all income received prior to
deductions, including taxes, and garnish-
ments, whether voluntary or involuntary.

A. Income sources: Gross
income includes income from both earned
and unearned sources.

B. Countable income: The
gross unearned income of all household
members is counted in its entirety, and the
gross earned income of all household mem-
bers over the age of 18 is counted in its
entirety, unless:

(1) the income is specifically
exempted; or

(2) the income is self-employ-
ment (see LIHEAP 8.150.520.9 NMAC);
or

(3) the income is that of an ineli-
gible alien, in which case the income is pro-
rated (see LIHEAP policy 8.150.520.10
NMACQ);

(4) the income is a full month’s
income and is anticipated to be received on
a weekly or biweekly basis; in these cir-

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.150.600 NMAC,
section 8, effective October 1, 2005.

8.150.600.8 BENEFITS -
ISSUANCE AND USE:
A. Issuance of benefits:

Benefits are issued in one of the three fol-
lowing methods:

(1) client warrants: HSD issues
benefits directly to clients through client
warrants when authorized by the LIHEAP
director; or

(2) vendor payments:

(a) HSD will provide the name
and, when applicable, customer account
number for the LIHEAP-eligible household
to the vendor specified by the household.
The vendor will notify HSD of mismatches
within a specified time frame.

(b) Vendors who carry customer
accounts will credit eligible households
with the amount of the LIHEAP regular
benefit no more than 30 days from the time
of the payment. Vendors who provide fuel
on demand will provide fuel to eligible
households equal to the amount of the
LIHEAP regular benefit no more than 30
days from the date of the eligible house-
hold’s contact with the vendor to make
arrangements for the provision of such fuel.

(c) Vendors may transfer excess
LIHEAP benefits from the account original-
ly credited to another account they have for
the household. The vendor must document
the transfer in a manner that meets general-
ly accepted audit standards. In order to
transfer LIHEAP funds, the following con-

ditions must be met:

(i) the vendor must pro-
vide multiple utility services and/or bulk
fuel; and

(i1) a credit remains on
the originally credited account after current
and delinquent charges are satisfied; and

(iii) the household
approves the transfer; and

(iv) the utility or bulk
fuel account that is credited is used by the
household for their heating or cooling
needs; or

(3) electronic benefit transfer
account: LIHEAP benefits are deposited
directly into the household’s special
account that may be:

(a) a cash account available to the
household at ATM’s and retail stores; or

(b) a special account for LIHEAP
payments accessed at authorized utility ven-
dors to pay for heating or cooling costs; the
EBT card is used at a point of sale (POS)
terminal at the utility company office or
other retailers authorized to accept utility
company payments.

B. Benefit use: The recip-
ient household is responsible for using the
benefit for the purpose intended:

(1) to purchase fuel, such as
propane, wood, coal, kerosene, fuel oil or
other unregulated fuels; [ef]

(2) to pay the household’s utility
charges, such as those for electric or natural
gas services; [ef]

(3) to purchase gasoline and/or
tools needed when a household gathers/cuts
it’s own firewood; [ef]

(4) to pay a landlord for the utili-
ty costs that are included in the rent pay-
ment;

(5) to pay for a deposit obligation
needed to initiate or continue service.
[7-1-95, 11-1-95, 11-15-96, 10-01-97;
8.150.600.8 NMAC - Rn, 8 NMAC
22.LHP.601 & A, 10-1-01; A, 10-1-05]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.150.620 NMAC,
sections 9 and 10, effective October 1,
2005.

8.150.620.9 CALCULATING
THE BENEFIT/ASSIGNMENT OF
POINTS: To determine the amount of the
regular benefit for households with an ener-
gy cost, HSD assigns points for each fol-
lowing factors.

A. Energy costs points:
Points are assigned based on the cost of
heating and cooling for a household at their
current residence.

(1) Energy burden: Energy bur-
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den is “the expenditures of the household
for home energy divided by the income of
the household.” Points are assigned to the
household by determining the households’
percentage of energy burden. The point
allocation for energy burden is:

(a) 0 points for 0 - 5% energy bur-

den;

(b) 1 point for 6 - 10% energy
burden;

(c) 2 points for 11 - 15% energy
burden;

(d) 3 points for 16% or more ener-
gy burden; or

(2) Energy matrix: When there is
insufficient information to calculate energy
burden, the energy matrix will be used to
determine energy cost points. Households
that have never had utility service or bulk
fuel usage at their current residence will
have their energy cost points determined by
using the energy matrix. The matrix will be
used for households who have moved into a
new residence or when new heating or cool-
ing appliances have been installed. The
matrix is calculated using prior year recipi-
ent data to determine average energy cost
points based on housing type, utility type
and zip code. When no data is available for
the housing type, utility type and zip code,
the average for the zip code will be used.

B. Income points: HSD
assigns income points using the household’s
monthly total countable gross income and
the household size. The number of points is
determined by identifying what percentage
that the household’s income is, of the feder-
al poverty guidelines (FPG) for the
LIHEAP FFY. For example, if the total
monthly income is 60% of the FPG, the
household will receive [#we] four income
points. (See below.)

(1) [3] 4 points - income is O -
[58%] 75% of the FPG

(2) [2] 3 points - income is [54]
76 - 100% of the FPG

(3) [+peint] 2 points - income is
101 - [+50%] 125% of the FPG

(4) 1 point - income is 126 - 150%

one or more household members age 60 or
over as determined by birthdate data.

(2) Age 6 and under: [Ore—H
peintis| Two (2) points are assigned to eli-

gible households based on the inclusion of
one or more household members age 6 and
under as determined by birthdate data.

(3) Disability: [Ore-peintis]
Two (2) points are assigned to eligible
households having one or more members
with a disability. Disability is defined as
physical or mental impairment resulting in
substantial reduction in the ability of an
individual to care for him/herself or carry
out normal activities. When one or more
members receive disability based income,
the household is entitled to the point. A
doctor’s statement of current disability will
be required for assignment of the point for
this factor if the disabled member does not
receive disability-based income.
[7-1-95, 11-1-95, 11-15-96, 10-1-97, 12-1-
97, 10-1-00; 8.150.620.9 NMAC - Rn, 8
NMAC 22.LHP.621.1 & A, 10-1-01; A, 10-
1-05]

8.150.620.10 CALCULATION OF
BENEFIT AMOUNT:
A. Prior to the start of the

application period projections will be made
to determine point value. Anticipated grant
of award, potential applicants and the cur-
rent economy of the state of New Mexico
will be used to determine the point value.
Households eligible for a LIHEAP benefit
will have their point total multiplied times
the point value. The product is the amount
of payment that is issued to the utility ven-
dor for credit on the household’s account.

B. [Regutar] Benefits are
issued for eligible applications received
through August 31 or as long as grant of
award funds are available, whichever is ear-
lier. The application period ends when
funds are exhausted.

C. At the direction of the
HSD secretary the point value for energy
cost points, income points, and/or vulnera-
ble population points or any of their parts

of the FPG
[& Heusehold-Size—Points:

[B-] C. Vulnerable population
points: HSD assigns additional points for
any household members in the following
vulnerable groups.

(1) Age 60 and over: [Ore—H
peirtis] Two (2) points are assigned to eli-

gible households based on the inclusion of

may be higher or lower than the value deter-
mined under Subsection A of 8.150.620.10
NMAC.

[7-1-95, 11-1-95, 11-15-96, 10-1-97, 10-15-
98, 10-1-00; 8.150.620.10 NMAC - Rn, 8
NMAC 22.LHP.621.2, 10-1-01; A, 10-01-
05]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

TITLE 8 SOCIAL SERVICES
CHAPTER 315 OTHER LONG
TERM CARE SERVICES

PART 5 ASSERTIVE COM-

MUNITY TREATMENT SERVICES

8.315.5.1 ISSUING AGENCY:
New Mexico Human Services Department.
[8.315.5.1 NMAC - N, 10-1-05]
8.315.5.2 SCOPE: The rule
applies to the general public.

[8.315.5.2 NMAC - N, 10-1-05]

8.315.5.3 STATUTORY
AUTHORITY: The New Mexico medi-
caid program is administered pursuant to
regulations promulgated by the federal
department of health and human services
under Title XIX of the Social Security Act,
as amended and by the state human servic-
es department pursuant to state statute. See
NMSA 1978, section 27-2-12 et. seq. (Repl.
Pamp. 1991).

[8.315.5.3 NMAC - N, 10-1-05]

8.315.5.4
Permanent
[8.315.5.4 NMAC - N, 10-1-05]

DURATION:

8.315.5.5 EFFECTIVE DATE:
October 1, 2005, unless a later date is cited
at the end of a section.

[8.315.5.5 NMAC - N, 10-1-05]

8.315.5.6 OBJECTIVE: The
objective of these regulations is to provide
policies for the service portion of the New
Mexico medicaid program. These policies
describe eligible providers, covered servic-
es, noncovered services, utilization review,
and provider reimbursement.

[8.315.5.6 NMAC - N, 10-1-05]

8.315.5.7 DEFINITIONS:
[RESERVED]
8.315.5.8 MISSION  STATE-

MENT: The mission of the New Mexico
medical assistance division (MAD) is to
maximize the health status of medicaid-eli-
gible individuals by furnishing payment for
quality health services.

[8.315.5.8 NMAC - N, 10-1-05]

8.315.5.9 ASSERTIVE COM-
MUNITY TREATMENT (ACT) SER-
VICES: The New Mexico medicaid pro-
gram (medicaid) pays for medically neces-
sary health services furnished to eligible
recipients. To help New Mexico recipients
receive necessary services, the New Mexico
medical assistance division (MAD) pays for
covered professional and peer mental health
services [42 CFR SS 440.40, 440.60(a) and
441.57]. This part describes eligible
providers, covered services, service limita-
tions and general reimbursement methodol-
ogy.

[8.315.5.9 NMAC - N, 10-1-05]

8.315.5.10 ELIGIBLE
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PROVIDERS: Upon approval of New | individual ratio in keeping with ACT evi- | pervasive conditions of the identified popu-
Mexico medical assistance program | dence-based practice standards as approved | lation. These interventions are strength-

provider participation agreements by MAD,
the following providers are eligible to be
reimbursed for providing mental health peer
and professional services.

A. Political subdivisions
of the state of New Mexico who have a con-
tract with the medical assistance division to
perform ACT. The provider must be able to
contract with or employ qualified personnel
to provide the service. The provider or the
contractor must demonstrate compliance
with administrative, financial, clinical,
quality improvement and information serv-
ices infrastructure standards established by
the medical assistance division or be
accredited by a national accrediting body
for medical or behavioral health services
providers.

B. Once enrolled,
providers are advised as to where a packet
of information, including medicaid program
policies, billing instructions, utilization
review instructions, and other pertinent
material from MAD can be obtained
through internet access. Providers who do
not have internet access are advised to con-
tact MAD or its designee to receive this
information. Providers are responsible for
ensuring that they have received these mate-
rials and for updating them as new materials
are received from MAD.

C. ACT services must be
provided by a team of ten to twelve individ-
uals. Each team must have a designated
team leader. Individuals on this team shall
have sufficient individual competence, pro-
fessional qualifications and experience to
provide service coordination; crisis assess-
ment and intervention; symptom assess-
ment and management; individual counsel-
ing and psychotherapy; prescription, admin-
istration, monitoring and documentation of
medications; substance abuse treatment;
work-related services; activities of daily liv-
ing services; support services or direct
assistance to ensure that individuals obtain
the basic necessities of daily life; and edu-
cation, support, and consultation to individ-
uals’ families and other major supports.

D. Each team staff mem-
ber must successfully be certified as trained
according to standards for ACT as devel-
oped by the behavioral health services divi-
sion of the New Mexico department of
health. The approved training will focus on
developing staff’s competencies for deliver-
ing assertive community treatment services
according to the most recent evidenced-
based practices. Each assertive community
treatment team shall have sufficient num-
bers of staff to provide treatment, rehabilita-
tion, crisis and support services 24 hours a
day, seven days per week.

E. Each assertive commu-
nity treatment team shall have a staff-to-

by the behavioral health services division of
the New Mexico department of health.

F. Each assertive commu-
nity treatment team shall include at least
one psychiatrist; two nurses, one of whom
shall be a registered nurse; one other mental
health professional; one substance abuse
professional; one employment specialist; at
least one peer provider; and one administra-
tive staff person. The service recipient shall
be considered a part of the team for deci-
sions impacting his services.

[8.315.5.10 NMAC - N, 10-1-05]

8.315.5.11 PROVIDER
RESPONSIBILITIES:
A. Providers who furnish

services to medicaid recipients must com-
ply with all specified medicaid participation
requirements. See 8.302.1 NMAC, General
Provider Policies.

B. Providers must verify
that individuals are eligible for medicaid at
the time services are furnished and deter-
mine if medicaid recipients have other
health insurance. See 8.302.1.12 NMAC
for recipients whose medicaid coverage is
restricted and 8.302.2.12 NMAC for dual
eligible medicaid recipients.

C. Providers must main-
tain records that are sufficient to fully dis-
close the extent and medically necessary
nature of the services provided to recipients.
See 8.302.1 NMAC, General Provider
Policies.

[8.315.5.11 NMAC - N, 10-1-05]

8.315.5.12 ELIGIBLE RECIPI-
ENTS: Assertive community treatment
services are provided to individuals aged
eighteen (18) and older who have a diagno-
sis of severe mental illness (including schiz-
ophrenia, schizoaffective disorder, bipolar
disorder or psychotic depression) who have
severe problems completing activities of
daily living, who have a significant history
of involvement in behavioral health servic-
es, and who have experienced repeated hos-
pitalizations and/or incarcerations due to
mental illness. A co-occurring diagnosis of
substance abuse shall not exclude an indi-
vidual from eligibility for the program.
[8.315.5.12 NMAC - N, 10-1-05]

8.315.5.13
RIA:

COVERAGE CRITE-

A. Medicaid covers med-
ically necessary assertive community treat-
ment services required by the condition of
the recipient.

B. This culturally sensitive
service, delivered by an appropriately con-
stituted team, provides therapeutic interven-
tions that address the functional problems
associated with the most complex and/or

based and focused on promoting symptom
stability; increasing the recipient’s ability to
cope and relate to others; and enhancing the
highest level of functioning in the commu-
nity, including learning, working and recre-
ation, and making informed choices.

C. Interventions may
address adaptive skill areas such as: hous-
ing; school, work and training opportuni-
ties; daily activities; health and safety; med-
ication support; harm reduction; money
management and entitlements; promotion
of individual recovery processes; relapse
prevention; and service planning and coor-
dination.

D. All services must be
furnished within the limits of medicaid ben-
efits, within the scope and practice of the
eligible provider’s respective profession as
defined by state law, and in accordance with
applicable federal, state, and local laws and
regulations.

E. Medical necessity: All
services must be provided in compliance
with the medicaid definition of medical
necessity as found in current medicaid reg-
ulations.

[8.315.5.13 NMAC - N, 10-1-05]

8.315.5.14
VICES:

COVERED SER-

A. Assertive community
treatment is a voluntary medical, compre-
hensive case management and psychosocial
intervention program provided on the basis
of the following principles:

(1) the service is available twen-
ty-four hours a day, seven days a week;

(2) the service is provided by an
interdisciplinary team which may include
trained personnel such as psychiatrists,
nurses, nurse practitioners, case managers,
master’s level behavioral health profession-
als, qualified peer providers and clerical
support staff;

(3) an individualized treatment
plan and supports are developed;

(4) at least 90% of services are
delivered as community-based, non-office-
based outreach services;

(5) an array of services are pro-
vided based on individual patient medical
need;

(6) the service is consumer-direct-
ed;

(7) the service is recovery-orient-
ed;

(8) the team maintains a low staff-
to-patient ratio;

(9) mobilized crisis intervention
is provided in various environments such as
homes, schools, jails, homeless shelters,
streets and other locations; and

(10) the team is not just a consor-
tium of mental health specialists, but
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includes collaborative assessment and treat-
ment planning for each service recipient;
cross-training of team members; daily team
meetings; use of an open office format to
promote team communication; and a team
approach to each service recipient’s care
and services; the team will assist the indi-
vidual to access other appropriate services
in the community that are not funded by
medicaid.

B. Quality measurement:
Program success is evaluated based on out-
comes which may include but are not limit-
ed to: improved engagement by patients in
medical and social services; decreased rates
of incarceration; decreased rates of hospital-
ization; decreased use of alcohol or illegal
drugs; increased housing stability;
increased relationships of patients with
families; and increased employment; and
increased attainment of goals self-identified
by the service recipient for his own life.
Fidelity to the specific evidence-based ACT
service will also be measured to assure that
ACT rather than some other form of inten-
sive case management is being provided.
[8.315.5.14 NMAC - N, 10-1-05]

8.315.5.15 NONCOVERED
SERVICES: ACT services are subject to
the limitations and coverage restrictions
that exist for other medicaid services. See
8.301.3 NMAC, General Noncovered
Services MAD-602]. No other psychiatric,
mental health nursing, therapeutic, sub-
stance abuse or crisis services will be con-
currently reimbursed for the ACT service
recipient except medically necessary med-
ications and hospitalizations.

[8.315.5.15 NMAC - N, 10-1-05]

8.315.5.16 PRIOR AUTHO-
RIZATION AND  UTILIZATION
REVIEW: All medicaid services are sub-
ject to utilization review for medical neces-
sity and program compliance. Reviews can
be performed before services are furnished,
after services are furnished and before pay-
ment is made, or after payment is made.
See 8.302.5 NMAC, Prior Authorization
And Utilization Review. Once enrolled,
providers receive instructions and docu-
mentation forms necessary for prior
approval and claims processing.

A. Prior authorization:
Services or procedures require prior author-
ization from MAD or its designee. Services
may be reviewed retrospectively. Services
for which prior authorization was obtained
remain subject to utilization review at any
point in the payment process. See
Subsection A of 8.311.2.16 NMAC,
Covered FEmergency Services [MAD-
721.71].

B. Eligibility determina-
tion: Prior authorization of services does

not guarantee that individuals are eligible
for medicaid. Providers must verify that
individuals are eligible for medicaid at the
time services are furnished and determine if
medicaid recipients have other health insur-
ance.

C. Reconsideration:
Providers who disagree with prior authori-
zation request denials or other review deci-
sions can request a re-review and a recon-
sideration. See 8.350.2 NMAC,
Reconsideration Of Utilization Review
Decisions [MAD-953].

[8.315.5.16 NMAC - N, 10-1-05]

8.315.5.17 REIMBURSEMENT:

A. ACT service providers
must submit claims for reimbursement on
the HCFA-1500 claim form or its successor.
See 8.302.2 NMAC, Billing For Medicaid
Services. Once enrolled, providers receive
instructions on documentation, billing, and
claims processing.

B. Reimbursement to
providers for covered services is made at
the lesser of the following:

(1) the provider’s billed charge;
or

(2) the MAD fee schedule for the
specific service or procedure for the
provider, as established after considering
cost data.

(a) The provider’s billed charge
must be their usual and customary charge
for services.

(b) “Usual and customary charge”
refers to the amount that the individual
provider charges the general public in the
majority of cases for a specific procedure or
service.

C. ACT services must be
provided directly to the recipient by the
treatment team members.

[8.315.5.17 NMAC - N, 10-1-05]

HISTORY OF
[RESERVED]

8.315.5 NMAC:

NEW MEXICO
INFORMATION
TECHNOLOGY
COMMISSION

1.12.5 NMAC named “Oversight of Project
and Program Management and
Certification” (filed 8/30/2000) and amend-
ment (filed 4/30/2004) is repealed and
replaced with 1.12.5 NMAC named
“Oversight of Information Technology
Projects”. The repeal and replace will
become effective 9/30/2005.

1057
NEW MEXICO
INFORMATION
TECHNOLOGY
COMMISSION
TITLE 1 GENERAL  GOV-
ERNMENT ADMINISTRATION
CHAPTER12 INFORMATION
TECHNOLOGY
PART 5 OVERSIGHT  OF

INFORMATION TECHNOLOGY PRO-
JECTS

1.12.5.1 ISSUING AGENCY.
Information Technology Commission.
[1.12.5.1 NMAC - Rp 1.12.5.1 NMAC,
9/30/2005]

1.12.5.2 SCOPE. This rule
applies to the oversight of all information
technology projects undertaken by execu-
tive agencies.

[1.12.5.2 NMAC - Rp 1.12.52 NMAC,
9/30/2005]

1.12.5.3 STATUTORY
AUTHORITY. Sections 15-1C-5 and 15-
1C-8 NMSA 1978.

[1.12.5.3 NMAC - Rp 1.12.5.3 NMAC,
9/30/2005]

1.12.5.4
Permanent.
[1.12.5.4 NMAC - Rp 1.12.54 NMAC,
9/30/2005]

DURATION.

1.12.5.5 EFFECTIVE DATE.
September 30, 2005, unless a later date is
cited at the end of a section.

[1.12.5.5 NMAC - Rp 1.12.5.5 NMAC,
9/30/2005]

1.12.5.6 OBJECTIVE. The
purpose of this rule is to set forth agency
and office IT project management oversight
responsibilities.

[1.12.5.6 NMAC - Rp 1.12.5.6 NMAC,
9/30/2005]
1.12.5.7 DEFINITIONS.

A. “Agency” means a state
organizational entity of the executive
branch, used interchangeably with depart-
ment.

B. “Independent” is used
to describe the autonomous and impartial
verification and validation assessment of
compliance to a project and the project’s
products requirements. These independent
assessments are performed by a contractor
that is not responsible for developing the
product or performing the activity being
evaluated.

C. “Independent verifica-
tion and validation (IV&V)” means the
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process of evaluating a project and the pro-
ject’s product to determine compliance with
specified requirements and the process of
determining whether the products of a given
development phase fulfill the requirements
established during the previous stage, both
of which are performed by an organization
independent of the lead agency.

D. “Executive sponsor” is
the person or group that provides the finan-
cial resources, in cash or kind, for the proj-
ect.

E. “Lead agency” of a
multi-agency project is the agency that is
indicated as lead agency in the General
Appropriations Act or as designated by the
office. In the case that a single agency
sponsors a project then that agency shall be
known as the lead agency.

F. “Office” means the
office of the chief information officer.
G. “Oversight” means a

continuous process of project review and
evaluation to ensure that project objectives
are achieved in accordance with an
approved project plan and project schedule
and that IT projects are in scope, on time
and within budget.

H. “Product development
life cycle” is a series of sequential , non-
overlapping phases comprised of iterative
disciplines such as requirements, analysis
and design, implementation, test, and
deployment implemented to build a product
or develop a service.

L. “Project” means a tem-
porary process undertaken to solve a well-
defined goal or objective with clearly
defined start and end times, a set of clearly
defined tasks, and a budget. The project ter-
minates once the project scope is achieved
and project approval is given by the project
executive sponsor and verified by the
office.

J. “Project director”
means a qualified person from the lead
agency whose responsibility is to manage a
series of related projects.

K. “Project manager”
means a qualified person from the lead
agency responsible for all aspects of the
project over the entire project management
lifecycle (initiate, plan, execute, control,
close). Must be familiar with project scope
and objectives, as well as effectively coor-
dinate the activities of the team. In addi-
tion, responsible for developing the project
plan and project schedule with the project
team to ensure timely completion of the
project. Interfaces with all areas affected by
the project including end users, distributors,
and vendors. Ensures adherence to the best
practices and standards of the office.

L. “Project management
plan” is a formal document approved by the
executive sponsor and the office and devel-
oped in the plan phase used to manage both

project execution, control, and project
close. The primary uses of the project plan
are to document planning assumptions and
decisions, facilitate communication among
stakeholders, and documents approved
scope, cost, and schedule baselines. A proj-
ect plan includes at least other plans for
issue escalation, change control, communi-
cations, deliverable review and acceptance,
staff acquisition, and risk management.

M. “Project product”
means the final project deliverable as
defined in the project plan meeting all
agreed and approved acceptance criteria.

N. “Project schedule” is a
tool used to indicate the planned dates,
dependencies, and assigned resources for
performing activities and for meeting mile-
stones.

0. “Qualified” means
demonstrated experience managing IT proj-
ects. Demonstrated experience includes
exhibiting the ability to apply project man-
agement methodology to maintain projects
on time, on budget, and on schedule.
Qualified also includes those employees
who have the demonstrated ability to man-
age resources, lead people to accomplishing
project objectives and who possess a work-
ing knowledge of the project scope.

P. “Quality” means the
degree to which a system, system compo-
nent, or process meets specified require-
ments, customer needs, and user expecta-
tions.

Q. “Quality  assurance”
means a planned and systematic pattern of
all actions necessary to provide adequate
confidence that a product or system compo-
nent conforms to established requirements.

R. “Validation”  means
ensuring a system meets documented per-
formance outcomes and requirements of the
project.

S. “Verification” means
application of an appropriate test yielding
documentable, measurable evidence that
ensures a process executed or the technical
system developed produces required per-
formance outcomes.

[1.12.5.7 NMAC - Rp 1.12.5.7 NMAC,
9/30/2005]

1.12.5.8 PROJECT
AGEMENT METHODOLOGY.
A. AL IT projects shall be
managed:
(1) using a qualified project man-

MAN-

ager;

(2) using a formal project man-
agement methodology, processes, and tech-
niques approved by the office; and

(3) by analyzing and monitoring
risk at periodic intervals during the project
management lifecycle, and mitigating risks
before they negatively impact the IT project
schedule, scope, or budget.

B. During the project man-
agement lifecycle, agencies shall select and
implement a phase product development
lifecycle methodology approved by the
office.

C. The project budget
must be documented in the project manage-
ment plan by the phases and by deliverable.
[1.12.5.8 NMAC - Rp 1.12.5.8 NMAC,
9/30/2005]

1.12.5.9 LEAD AGENCY
RESPONSIBILITIES.
A. A lead agency shall per-

form the following functions.

(1) Manage its own information
technology (IT) projects and project
resources and use the state project manage-
ment methodology for planning, executing,
and controlling the project.

(2) Appoint a qualified state
employee as the lead project manager and if
applicable a project director. If the agency
hires a contract project manager, the lead
project manager/director shall be responsi-
ble for ensuring that the consulting firm
and/ or contract project manager is managed
to the best interests of the state.

(3) Provide to the office all proj-
ect management and product deliverables.
Deliverables shall include but not limited to
the project plan, project schedule, initial and
periodic risk assessments, quality strategies
and plan, periodic project status reports,
requirement and design documents for all
projects. The lead agency must make avail-
able all deliverables in a repository with
open access for the Information Technology
Commission (ITC) and office review.

(4) Prepare and submit a written
project status report at least monthly to the
office, and more frequently at the request of
the ITC or the office.

(5) Prepare a written risk assess-
ment report at the inception of a project and
at the end of each product development life-
cycle phase or more frequently for large and
high-risk projects. Each risk assessment
shall be included as a project activity in the
project schedule.

(6) Develop and provide quality
strategies, including Independent
Verification and Validation, in compliance
with the office best practices and standards.

B. The lead agency shall
fully cooperate and seek the assistance of
the office regarding the planning and execu-
tion of IT projects.

[1.12.5.9 NMAC - Rp 1.12.59 NMAC,
9/30/2005]

1.12.5.10 RESPONSIBILITIES
OF THE OFFICE. The office shall:

A. provide oversight of all
IT projects;

B. review agency IT plans;

C. make recommendations
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to the ITC regarding prudent allocation of
IT resources, reduction of redundant data,
hardware, and software, and improve inter-
operability and data accessibility between
agencies;

D. approve agency RFPs,
contract vendor requests and IT contracts
including amendments, emergency procure-
ments, sole source contracts and price
agreements;

E. recommend procedure
and rules to the ITC to improve oversight of
IT procurement;

F. monitor agency compli-
ance and report to the Governor, ITC and
agency management on noncompliance;

G review IT cost recovery
mechanisms and rate structures and make
recommendations to the ITC;

H. provide technical sup-
port to agencies for IT plan development;
L review appropriation

requests to ensure compliance with agency
plans and the strategic plan;

J. monitor the progress of
agency IT projects, including ensuring ade-
quate project management, risk manage-
ment and disaster recovery practices;

K. submit project portfolio
status reports to the ITC; and
L. recommend IT project

funding as required by law.
[1.12.5.10 NMAC - Rp 1.12.5.10 NMAC,
9/30/2005]

1.12.5.11 REPORTING
REQUIREMENTS.
A. Project status reports.

For all projects that require office oversight,
the lead agency project manager shall sub-
mit an agency approved project status report
on a monthly basis to the office.

B. Independent verifica-
tion and validation assessment reporting.
The office requires all projects subject to
oversight to engage an independent verifi-
cation and validation contractor unless
waived by the office. The IV&V contractor
shall perform the following activities.

(1) Prepare an initial risk assess-
ment report at project inception. This
assessment will include recommended miti-
gation activity to reduce the impact and
probability of the identified risk.

(2) Prepare initial status report at
project inception to disclose the effective-
ness of project management and whether
the documented project activities are meet-
ing the objectives set forth by project.

(3) Prepare interim reports based
on the phases as indicated within the project
schedule. Included in the report will be an
evaluation on whether product development
requirements are being met, project man-
agement is effective, continuing risk analy-
sis, and how the project is implementing

previous recommended risk mitigation
strategies.

(4) Prepare a post implementation
assessment at project close to indicate
whether project objectives were met based
on the project’s scope and acceptance crite-
ria.

(5) Submit each risk assessment
report, status report, interim report, and
post-implementation assessment report to
the office within five (5) business days of
each deliverable due date as indicated on
the project schedule. All reports must be
submitted to the agency heads and the
office.

[1.12.5.11 NMAC - Rp 1.12.5.11 NMAC,
9/30/2005]

HISTORY OF 1.12.5 NMAC:

History of Repealed Material:

1.12.5 NMAC, Oversight of Project and
Program Management and Certification
(filed 8/30/2000) and amendment (filed
4/30/2004) is repealed effective 9/30/2005.

NMAC History:

1.12.5 NMAC, Oversight of Project and
Program Management and Certification
(filed 8/30/2000) and amendment (filed
4/30/2004) is replaced with 1.12.5 NMAC,
Oversight of Information Technology
Projects, effective 9/30/2005.

NEW MEXICO MEDICAL
BOARD

This is an amendment to 16.10.2 NMAC,
Sections 7, 9, 10, 12, 14 and 15, Effective
October 7, 2005.
16.10.2.7 DEFINITIONS.
A. “Board approved
school” means a medical [eeHege—ex]
school that has been approved by the liaison
committee on medical education, composed
of the American medical association and the
association of American medical colleges,
has a liaison council on medical education
(LCME)-approved curriculum or equivalent
for graduates of Canadian schools, is on the
approved list of the California state medical
board, or has been approved by the board.
B. “Board approved
training program” means a program
approved by the accrediting council on
graduate medical education of the American
medical association (ACGME), the royal
collage of physicians and surgeons of
Canada (RCPSC), or a residency program
located within an ACGME approved insti-
tution that has been approved by the board.
C. “HSC” means the hos-
pital services corporation, a New Mexico
corporation, and a credential verification

organization certified by the national com-
mission on quality assurance (NCQA).

D. “FCVS” means the
federation credential verification service of
the federation of state medical boards.

E. “Telemedicine” means
the practice of medicine across state lines as
defined in the Medical Practice Act, Section
61-6-6,K NMSA 1978.

[16.10.2.7 NMAC - Rp 16 NMAC 10.2.7,
4/18/02; A, 1/20/03, A, 10/7/05]

16.10.2.9 MEDICAL LICENSE
BY EXAMINATION.
A. Prerequisites for licen-

sure. Each applicant for a license to prac-
tice as a medical doctor in New Mexico
must possess the following qualifications:

(1) graduated and received a
diploma from a board approved school, [e#]
completed a program determined by the
board to be substantially equivalent to a
U.S. medical school, based on board review
of an evaluation by a board approved cre-
dential evaluation service, or is a graduate
of a medical school located outside the
United States who successfully completes
two years or more of an approved postgrad-
uate training program at an institution locat-
ed in New Mexico prior to December 30,
2007,

(2) successfully passed one of the
examinations or combinations of examina-
tions defined in 16.10.3 NMAC; and

(3) completed two years of post-
graduate training or been approved by the
board in accordance with the provisions of
Section 61-6-11, B NMSA 1978;

(4) when the board has reason to
believe that an applicant for licensure is not
competent to practice medicine it may
require the applicant to complete a special
competency examination or to be evaluated
for competence by other means that have
been approved by the board; and

(5) a qualified applicant who has
not been actively and continuously in prac-
tice for more than 2 years prior to applica-
tion may be required to successfully com-
plete a special examination or evaluation
such as, but not limited to, the SPEX (spe-
cial purpose examination), the PLAS (post-
licensure assessment system of the federa-
tion of state medical boards), or specialty
re-certification.

B. Required documenta-
tion for all applicants. Each applicant for
a license must submit the required fees as
specified in 16.10.9.8 NMAC and the fol-
lowing documentation:

(1) a completed application
signed and notarized with a passport-quali-
ty photo taken within the previous 6
months; applications are valid for 1 year
from the date of receipt by the board;

(2) verification of licensure in all
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states or territories where the applicant
holds or has held a license to practice med-
icine, or other health care profession; veri-
fication must be received directly from the
other state board(s), and must attest to the
status, issue date, license number, and other
information requested and contained on the
form; this information will be provided by
HSC for applicants using that service, or
directly to the New Mexico medical board
for applicants using FCVS or applying
directly to the board,;

(3) two recommendation forms
from physicians, chiefs of staff or depart-
ment chairs or equivalent with whom the
applicant has worked and who have person-
al knowledge of the applicant’s character
and competence to practice medicine; the
recommending physicians must have per-
sonally known the applicant and have had
the opportunity to personally observe the
applicant’s ability and performance; forms
must be sent directly to the board from the
recommending physician; this information
will be provided by HSC for applicants
using that service, or directly to the New
Mexico medical board for applicants using
FCVS or applying directly to the board,;

(4) verification of all work expe-
rience and hospital affiliations in the last
five years, if applicable, not to include post-
graduate training; this information will be
provided by HSC for applicants using that
service, or directly to the New Mexico med-
ical board for applicants using FCVS or
applying directly to the board;

(5) a copy of all ABMS specialty
board certifications, if applicable; this
information will be provided by HSC for
applicants using that service, or directly to
the New Mexico medical board for appli-
cants using FCVS or applying directly to
the board; and

(6) the board may request that
applicants be investigated by the biographi-
cal section of the American medical associ-
ation, the drug enforcement administration,
the federation of state medical boards, the
national practitioner data bank, and other
sources as may be deemed appropriate by
the board;

(7) applicants who are not United
States citizens must provide proof that they
are in compliance with the immigration
laws of the United States.

C. Additional documen-
tation for applicants using the FCVS.
Applicants are encouraged to use the FCVS
as once a credential file is created future
applications for medical licensure will be
streamlined. However, application through
FCVS is not required. Applicants using the
FCVS must submit a completed application
to the FCVS, who will provide primary
source documentation to the board. Only
the documents required in Subsection B of
16.10.2.9 are required in addition to the

FCVS report.

D. Additional documenta-
tion for applicants using HSC.

(1) status report of ECFMG certi-
fication sent directly to the board from
ECFMGQ, if applicable;

(2) copy of ECFMG interim letter
documenting additional postgraduate train-
ing for international medical graduates
applying through the fifth pathway process,
if applicable;

(3) certified transcripts of exam
scores as required in 16.10.3 NMAC sent
directly to the board from the testing
agency;

(4) proof of identity may be
required; acceptable documents include
birth certificate, passport, naturalization
documents, and visas.

E. Additional documenta-
tion for applicants applying directly to New
Mexico and not using FCVS or HSC.

(1) verification of medical educa-
tion form with school seal or notarized, sent
directly to the board from the school;

(2) transcripts sent directly to the
board from the medical school;

(3) status report of ECFMG certi-
fication sent directly to the board from
ECFMGQ, if applicable;

(4) copy of ECFMG interim letter
documenting additional postgraduate train-
ing for international medical graduates
applying through the fifth pathway process,
if applicable;

(5) postgraduate training form
sent to the board directly from the training
program;

(6) certified transcripts of exam
scores as required in 16.10.3 NMAC sent
directly to the board from the testing
agency; and

(7) proof of identity may be
required; acceptable documents include
birth certificate, passport, naturalization
documents, and visas;

(8) certified copies of source doc-
uments obtained directly from another state
licensing jurisdiction who has the original
document on file will be accepted in lieu of
original documents when the originals can-
not be obtained for a valid cause.

F. Licensure  process.
Upon receipt of a completed application,
including all required documentation and
fees, the applicant may be scheduled for a
personal interview before the board, a board
member designated by the board, or an
agent of the board and must present original
documents as requested by the board. The
initial license will be issued following com-
pletion of any required interview, and/or
approval by a member or agent of the board.

G Initial license expira-
tion. Medical licenses shall be renewed on
July 1 following the date of issue. Initial
licenses are valid for a period of not more

than thirteen months or less than one month.
[16.10.2.9 NMAC - N, 5/1/02; A, 1/20/03;
A, 7/1/03; A, 4/3/05; A, 10/7/05]

16.10.2.10 MEDICAL LICENSE
BY ENDORSEMENT.
A. Prerequisites for

licensure. Each applicant for a license to
practice as a medical doctor in New Mexico
by endorsement must be of good moral
character, hold a full and unrestricted
license to practice medicine in another state,
and possess the following qualifications:

(1) have practiced medicine in the
United States or Canada immediately pre-
ceding the application for at least three
years;

(2) be free of disciplinary history,
license restrictions, or pending investiga-
tions in all jurisdictions where a medical
license is or has been held;

(3) graduated from [esn] a board
approved [sedteat] school or hold current
educational commission for foreign medical
graduates (ECFMG) certification; and

(4) current certification from a
medical specialty board recognized by the
American board of medical specialties
(ABMS).

B. Required documenta-
tion for all applicants. Each applicant for
a license must submit the required fees as
specified in 16.10.9.8 NMAC and the fol-
lowing documentation:

(1) a completed application
signed and notarized with a passport-quali-
ty photo taken within the previous 6
months; applications are valid for 1 year
from the date of receipt by the board;

(2) verification of licensure in all
states or territories where the applicant
holds or has held a license to practice med-
icine, or other health care profession; verifi-
cation must be received directly from the
other state board(s), and must attest to the
status, issue date, license number, and other
information requested and contained on the
form;

(3) two recommendation forms
from physicians, chiefs of staff or depart-
ment chairs or equivalent with whom the
applicant has worked and who have person-
al knowledge of the applicant’s character
and competence to practice medicine; the
recommending physicians must have per-
sonally known the applicant and have had
the opportunity to personally observe the
applicant’s ability and performance; forms
must be sent directly to the board from the
recommending physician; this information
will be provided by HSC for applicants
using that service, or directly to the New
Mexico medical board;

(4) verification of all work expe-
rience and hospital affiliations in the last
five years, if applicable, not to include post-
graduate training; this information will be
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provided by HSC for applicants using that
service, or directly to the New Mexico med-
ical board;

(5) a copy of all ABMS specialty
board certifications, if applicable; this
information will be provided by HSC for
applicants using that service, or directly to
the New Mexico medical board; and

(6) the board may request that
applicants be investigated by the biographi-
cal section of the American medical associ-
ation, the drug enforcement administration,
the federation of state medical boards, the
national practitioner data bank, and other
sources as may be deemed appropriate by
the board;

(7) applicants who are not U.S.
citizens must provide proof that they are in
compliance with the immigration laws of
the United States.

C. Licensure  process.
Upon receipt of a completed application,
including all required documentation and
fees, the applicant may be scheduled for a
personal interview before the board, a board
member designated by the board, or an
agent of the board and must present original
documents as requested by the board. The
initial license will be issued following com-
pletion of any required interview, and/or
approval by a member or agent of the board.

D. Initial license expira-
tion. Medical licenses shall be renewed on
July 1 following the date of issue. Initial
licenses are valid for a period of not more
than thirteen months or less than one month.
[16.10.2.10 NMAC - N, 1/20/03; A, 7/1/03;
A, 4/3/05; A, 10/7/05]

16.10.2.12 POSTGRADUATE
TRAINING LICENSE. A postgraduate
training license is required for all interns,
residents, and fellows enrolled in board
approved training programs within the state.
Individuals enrolled in board approved
training programs outside of New Mexico
may apply for a postgraduate training
license as a pre-requisite to obtaining a New
Mexico public service license.

A. Prerequisites for licen-

application.

(1) Applicants enrolled at the uni-
versity of New Mexico health science cen-
ter must submit an application through the
office of graduate medical education for
review before it is forwarded to the board
for review and approval.

(2) Applicants enrolled at a board
approved training program outside New
Mexico must submit the postgraduate train-
ing license application directly to the board.

(3) A copy of the official exami-
nation results must be attached to each
application.

[B-] C. Licensure process.
Upon receipt of a completed application and
fee, the secretary-treasurer or board
designee will review the application and
may approve the license. The applicant
may be scheduled for a personal interview
before the board, a board member designat-
ed by the board, or an agent of the board.

[&] D. License expiration:
Postgraduate training licenses are valid for
no longer than one year, but may be
renewed for a period not to exceed eight
years or completion of the residency,
whichever is shorter, and as long as the
license holder is enrolled in a board
approved training program. Postgraduate
training licenses may be renewed prior to
expiration.

[16.10.2.12 NMAC - Rp, 16 NMAC
10.2.14, 4/18/02; 16.10.2.12 NMAC - Rn,
16.10.2.11 NMAC, 1/20/03; A, 10/7/05]

16.10.2.14 TEMPORARY
TEACHING, RESEARCH, AND SPE-
CIALIZED DIAGNOSTIC AND
TREATMENT LICENSES. The secre-
tary-treasurer or board designee may issue
[temperary-Heenses| a temporary license to
physicians licensed in other states or juris-
dictions [whe—wish—to—teach—eonduet
’ ; alizeddi )
and—treatment—proecedures] for the purpose

(2) address of sponsoring institu-
tion or organization where the work will be
performed;

(3) an affidavit from the sponsor-
ing physician attesting to the qualifications
of the applicant and the purpose of the func-
tions or medical procedures the applicant
will perform;

(4) verification of licensure in
state or jurisdiction where physician is prac-
ticing; and

(5) a license fee as set forth in
16.10.9 NMAC.

C. Licensure  process.
Upon receipt of a completed application,
including all required documentation and
fees, board staff will request and review an
AMA physician profile and federation of
state medical boards board action databank
search. When the application is complete
the secretary-treasurer or board designee
will review and may approve the applica-
tion. A personal interview is not required
unless there is a discrepancy in the applica-
tion that cannot be resolved or if there are
any actions or restrictions on any license
held in another state or jurisdiction.

D. The applicant may per-
form only those functions listed in the appli-
cation. The supervising physician must
notify the board and obtain approval prior to
any change in the activities of the temporary
license holder.

E. The duration of a tem-
porary teaching, research, or specialized
diagnostic and treatment license shall not
exceed three months, provided however that
the license may be renewed up to three
times upon payment of appropriate fees and
written justification for the plan remaining
in effect. [H-the-plan—echanses—anupdated

l tod .

hsied I A .
apprevak] After the third renewal of a tem-

porary license the physician shall re-apply
under the provisions of this rule.

of teaching, conducting research, perform-

ing specialized diagnostic and treatment

procedures, implementing new technology,
or for physician educational purposes in

sure. Each applicant for a postgraduate

training license must possess the following

qualifications:
(1) graduated from a board

approved school or completed a program
determined by the board to be substantially
equivalent to a U.S. medical school, based
on board review of an evaluation by a board
approved credential evaluation service;

(2) passed part I of the USMLE;

and
(3) be of good moral character.
[A<] B. Required documenta-
tion. Each applicant shall submit the

required fee as specified in 16.10.9.8
NMAC and complete the board-approved

New Mexico on a temporary basis under the
supervision of a New Mexico licensed
physician. The following provisions apply:

A. Prerequisites for
licensure. The applicant must:

(1) be otherwise qualified to prac-
tice medicine in New Mexico;

(2) hold an unrestricted license in
another state or country;

(3) submit the name of the spon-
soring or associating physician(s), who
must be actively licensed in New Mexico.

B. Required documenta-

tion:
(1) specific program or protocol
of work planned;

[16.10.2.14 NMAC - Rp, 16 NMAC 10.3.8,
4/18/02; 16.10.2.14 NMAC - Rn,
16.10.2.13 NMAC, 1/20/03; A, 10/7/05]

16.10.2.15 YOUTH CAMP OR
SCHOOL LICENSES. The secretary-
treasurer or board designee may [isste-terr
porary—Heenses—to]| approve a temporary
license for physicians to provide temporary
medical services to organized youth camps
or schools. Youth camp or school licenses
are issued for a period not to exceed three
months.  Practice under the temporary
license shall be limited to enrollees, leaders
and employees of the camp or school.
Applicants must be qualified for licensure
in New Mexico and shall submit the follow-
ing documentation:

A. completed application
with a passport-quality photograph, taken
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within the previous 6 months, attached,;

B. verification of current
unrestricted license from state or jurisdic-
tion where applicant is currently practicing
or licensed;

C. verification of D.E.A.
permit; and,

D. a temporary license fee
as set forth in 16.10.9.8 NMAC.

E. Licensure process.

Upon receipt of a completed application,
including all required documentation and
fees, board staff will request and review an
AMA physician profile and federation of
state medical boards board action databank
search. When the application is complete
the secretary-treasurer or board designee
will review and may approve the applica-
tion. A personal interview is not required
unless there is a discrepancy in the applica-
tion that cannot be resolved or if there are
any actions or restrictions on any license
held in another state or jurisdiction.

[16.10.2.15 NMAC - Rn, 16.10.2.14
NMAC, 1/20/03; A, 10/7/05]
NEW MEXICO MEDICAL

BOARD

This is an amendment to 16.10.3 NMAC,
Section 10, Effective October 7, 2005.

16.10.3.10 Successful
Completion of Examinations

A. An applicant must
score a minimum of 75 on each component
part of a board-approved examination as
described in Subsection C of 16.10.3.8
NMAC. The minimum score of 75 may not
be achieved for any component part of an
examination by averaging that component’s
scores with scores of other component
part(s).

B. A FLEX weighted aver-
age score of 75 or higher will be considered
passing if obtained by testing prior to June
1984.

C. An applicant who has
taken the Canadian medical licensing exam-
ination (LMCC) must achieve the minimum
passing score established for the exam as
documented by LMCC certification.

D. Except as set forth in
below, an applicant may attempt six times
to successfully complete any part of a
board-approved examination, as long as the
entire examination is successfully complet-
ed within seven years from the date the first
step of the examination is passed.

E. An applicant taking a
combination examination set forth above in
16.10.3.8 must successfully complete the
combination examination by January 1 of
the year 2000. If not, the applicant must
successfully complete the USMLE (steps 1,
2, and 3). Either the combination examina-

tion or the USMLE must be successfully
completed in a total of six attempts maxi-
mum for each part. The applicant must suc-
cessfully complete a combination examina-
tion or the USMLE within seven years from
the date any part of the combination exami-
nation was first passed. The board may
grant exceptions to the seven-year require-
ment, when:

(1) the combination examination
is successfully completed within ten years
from the date the first step of the examina-
tion is passed; and

(2) the applicant has:

(a) been continuously enrolled in
postgraduate medical training;

(b) been continuously practicing

in another country; or

(c) passed each part of the
required examination within 2 attempts.

F. Applicants who are
MD/PhD candidates must successfully
complete the entire examination within ten
years from the date the first step of the
examination is passed.

G [ candidates |
Applicants may repeat a previously passed
step if they need to retake the exam in order
to bring an entire sequence within the man-
dated time frame.

H. The board may allow
exceptions to the time limits established by
this rule for qualified applicants with bona
fide disabilities, on a case by case basis.
[16.10.3.10 NMAC - Rp 16 NMAC 10.9.2,
4/18/02; A, 10/5/03; A, 10/7/05]

NEW MEXICO MEDICAL
BOARD

This is an amendment to 16.10.15
NMAC, Sections 7, 9, 11, 12, 13 and 14,
Effective October 7, 2005.

16.10.15.7 DEFINITIONS:
A. “AAPA” means
American academy of physician assistants.
B. “Alternate supervis-

ing physician” means a physician who
holds a current unrestricted license, is a
cosignatory on the notification of supervi-
sion, agrees to act as the supervising physi-
cian in the supervising physician’s absence
and is approved by the board.

C. “Interim permit”
means a document issued by the board that
allows a physician assistant to practice
pending completion of all licensing require-
ments.

D. “NCCPA” means
national commission of certification of
physician assistants.

E. “Oral communica-
tion” means in person, telephonically, by
two-way radio, by email or other electronic
means.

& “R bl -
hundred-and-twenty-mHes-or-two-hourssby
e . L
o4 HEPRS

&]E  “Scope of practice”
means duties and limitations of duties
placed upon a physician assistant by their
supervising physician and the board;
includes the limitations implied by the field
of practice of the supervising physician.

[H:] G “Supervising physi-
cian” means a physician who holds a cur-
rent unrestricted license, provides a notifi-
cation of supervision, assumes legal respon-
sibility for health care tasks performed by
the physician assistant and is approved by
the board.

& “Written—utilization

bl 2 2 2
plant-means writion-guidelines-developed
by-the-supervising physician in-eonjunction

g
[16.10.15.7 NMAC - Rp 16 NMAC

10.15.7, 7/15/01; A, 10/7/05]

16.10.15.9 LICENSURE
PROCESS. Each applicant for a license as
a physician assistant shall submit the
required fees and following documentation:

A. A completed applica-
tion for which the applicant has supplied all
information and correspondence requested
by the board on forms and in a manner
acceptable to the board. Applications are
valid for 1 year from the date of receipt.

B. Two letters of recom-
mendation from physicians licensed to
practice medicine in the United States or
physician assistant program directors, or the
director’s designee, who have personal
knowledge of the applicant’s moral charac-
ter and competence to practice. Letters of
recommendation must be sent directly to the
board from the individual recommending
the applicant.

C. Verification of licen-
sure in all states where the applicant holds
or has held a license to practice as a physi-
cian assistant, or other health care profes-
sion. Verification must be sent directly to
the board from the other state board(s).
Verification must include a raised seal;
attest to current status, issue date, license
number, and all other related information.

D. All applicants may be
required to personally appear before the
board or the board’s designee for an inter-
view and must present original documents,
as the board requires. The initial license
will be issued following completion of any
required interview, and/or approval by a
member or agent of the board.

E. The initial license is
valid until March 1 of the year following
NCCPA expiration.

F. [Fheboardwitbdevelop
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fees—defined—in—+6-1+0-9-9-NMAL:] License
by endorsement from New Mexico board of
osteopathic examiners. Applicants who are
currently licensed in good standing by the

New Mexico board of osteopathic examin-
ers may be licensed by endorsement upon

receipt of a verification of licensure directly
from the New Mexico board of osteopathic
examiners, a supervising physician form
signed by the M.D. who will serve as super-
vising or alternate supervising physician,
and a fee of $25.00.

[16.10.15.9 NMAC - N, 7/15/01; A,
10/5/03; A, 8/6/04; A, 10/7/05]

16.10.15.11 APPROVAL OF
SUPERVISING PHYSICIANS.

A. Pursuant to Section 61-
6-10 NMSA 1978, a physician may not
supervise more than two (2) physician assis-
tants, without prior written board approval.
Section 61-6-10(C) NMSA 1978 provides
certain exceptions to this limit which may
be considered by the board. A committee
composed of the board chair, board secre-
tary and one other member or the medical
director may grant approval for the supervi-
sion of more than two physician assistants.

B. All supervising physi-
cians shall submit written notice of intent to
supervise a physician assistant on forms
prescribed by the board. These forms must
be submitted and approved before the
physician assistant begins work. Failure of
the supervising physician to comply with
the Medical Practice Act and the rules may
result in denial of approval for current or
future physician assistant supervision.

C. Within thirty days after
an employer terminates the employment of
a physician assistant, the supervising physi-
cian and/or the physician assistant shall sub-
mit a written notice to the board providing
the date of termination and reason for ter-
mination. The physician assistant shall not
work as a physician assistant until the board
approves another supervising physician.

D. A physician assistant
who is employed by the United States gov-
ernment and who works on land or in facil-
ities owned or operated by the United States
government or a physician assistant who is
a member of the reserve components of the
United States and on official orders or per-
forming official duties as outlined in the
appropriate regulation of that branch may
be licensed in New Mexico with proof that

their supervising physician holds an active
medical license in another state.
[16.10.15.11 NMAC - Rp 16 NMAC
10.15.11, 7/15/01; A, 10/7/05]

16.10.15.12 SUPERVISION OF
PHYSICIAN ASSISTANT. Supervision
of a physician assistant must be rendered by
a supervising physician or alternate super-
vising physician and not through a third
party.

A. Responsibility of
supervising physician.

(1) Provide direction to the physi-
cian assistant to specify what medical serv-
ices should be provided under the circum-
stances of each case. This may be done
through a written utilization plan or by oral
communications.

(2) Provide a means for immedi-
ate communication between the physician
assistant and the supervising physician or
alternate supervising physician.

] (3) Comply with the quality

assurance requirements specified in
Subsection B of 16.10.15.12 NMAC.
[ . .
. ) PRYSIoHas .
jan. T pe £payst
oof £ L )
pre o . 113 | duti

atleast-onee-every-tweo-weels:
€] (4) Designate an alternate

supervising physician and notify the board

in writing by letter, fax or email of any
change from forms previously submitted.

[ Waiver—ef—requirernents—H

B. Quality
requirements.

[3] A quality assurance program
for review of medical services provided by
the physician assistant must be in place [ene

reviewed-atleast-quarterhy:

assurance

C. Alternate supervising

physician. A physician serving as alternate
supervising physician must comply with all
of the requirements of Subsection A of
16.10.15.12 NMAC.

D. Compensation of
physician assistants.

(1) The salary of a physician
assistant may be paid by an agency or per-
son other than the supervising physician.

(2) Under no circumstances can a
physician assistant submit a separate bill to
any patient of the physician.

[16.10.15.12 NMAC - Rp 16 NMAC
10.15.12, 7/15/01; A, 10/7/05]

16.10.15.13
TICE

SCOPE OF PRAC-

A. Unless otherwise pro-
vided by law, physician assistants may pro-
vide medical services delegated to them by
the supervising physician when such servic-
es are within the physician assistant’s
skills[;] and form a usual component of the
physician’s scope of practice[;-ane—are—+en

. i s
ean].

B. A physician assistant
may assist a designated supervising physi-
cian in an inpatient or surgical health care
institution within the institution’s bylaws or
policies [previded:]_including act as a first
surgical assistant in the performance of sur-
gery, when permitted by the institution’s
bylaws or regulations.

eomaRteation: |
PRYSH
) ieer] f
[16.10.15.13 NMAC - Rp 16 NMAC
10.15.9, 7/15/01; A, 10/7/05]

sl PSP

16.10.15.14
TIONS:

PRACTICE LIMITA-
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praeticefor-any-reason:

&] A. Except as provided in
PPearasraph—3—ef} Subsection B of
16.10.15.13 NMAC, a physician assistant
shall not suture major lacerations. A major
laceration is one that extends to or through
the deep fascia, muscles, nerves, tendons or
major blood vessels.

[B<] B. Except as provided in
[Raresraph—3—ef] Subsection B of
16.10.15.13 NMAC, a physician assistant
may render first aid and immobilize frac-
tures, but they may not manipulate or
reduce a fracture when such manipulation
requires [}eesak] regional or general anesthe-
sia unless they are acting as first surgical
assistant with a physician.

[16.10.15.14 NMAC - Rp 16 NMAC
10.15.14, 7/15/01; A, 10/7/05]

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

The Public Regulation Commission,
Insurance Division repeals its rule entitled
Health Insurance For Seniors, 13.10.8
NMAC (filed 9/02/03), effective January 1,
2006.

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

TITLE 13 INSURANCE
CHAPTER 8 INSURANCE POLI-
CIES AND RATES

PART 6 PERSONAL INSUR-
ANCE CREDIT INFORMATION

13.8.6.1 ISSUING AGENCY:
New  Mexico  Public  Regulation
Commission Insurance Division.

[13.8.6.1 NMAC - N, 1/1/06]

13.8.6.2 SCOPE: This rule
applies to personal insurance written by an
insurer or a group of affiliated insurers
authorized to do business in New Mexico or
written pursuant to the FAIR Plan Act, but
does not apply to commercial insurance or
any other types of insurance.

[13.8.6.2 NMAC - N, 1/1/06]

13.8.6.3 STATUTORY
AUTHORITY: Section 59A-2-9 NMSA
1978 and the Personal Insurance Credit
Information Act, Chapter 59A, Article 17A
NMSA 1978 (being Laws 2005, Chapter
275).

[13.8.6.3 NMAC - N, 1/1/06]

13.8.6.4
Permanent.
[13.8.6.4 NMAC - N, 1/1/06]

DURATION:

13.8.6.5 EFFECTIVE DATE:
January 1, 2006, unless a later date is cited
at the end of a section.

[13.8.6.5 NMAC - N, 1/1/06]

13.8.6.6 OBJECTIVE: The
purpose of this rule is to implement portions
of the Personal Insurance Credit

Information Act, Chapter 59A, Article 17A
NMSA 1978 (being Laws 2005, Chapter
275).

[13.8.6.6 NMAC - N, 1/1/06]

13.8.6.7 DEFINITIONS:
[Reserved]

13.8.6.8 ADVERSE ACTION
NOTIFICATION:

A. The notification to con-
sumers required by 59A-17A-8 NMSA
1978 and 13.8.6 NMAC shall be in one doc-
ument, shall address the consumer by name
and shall, in addition to the information
described in Subsections A and B of 59A-
17A-8 NMSA 1978, provide the consumer
with the following information:

(1) the name, address, and tele-
phone number of the consumer reporting
agency or third party vendor that provided
the information and how the consumer can
obtain a free copy of his credit report from
that entity;

(2) the insurer, and not the con-
sumer reporting agency or third party ven-
dor, made the decision regarding insurance
and the consumer reporting agency or third
party vendor cannot provide the consumer
with the reasons for the adverse action;

(3) if the consumer finds inaccu-
rate or incomplete information in his credit
report and so notifies the consumer report-
ing agency or third party vendor, the con-
sumer reporting agency is required to inves-
tigate and correct any information that it
determines is inaccurate or incomplete, or
concerning which the accuracy can no
longer be verified;

(4) if the consumer reporting
agency corrects any information in the cred-
it report, the consumer must instruct the
consumer reporting agency to notify the
insurer in order for the insurer to know of
this correction;

(5) how the consumer can obtain
an annual free copy of his credit report from
each of the major national consumer report-
ing agencies, under federal law; and

(6) the life circumstances consid-
ered by the insurer in its extraordinary life
circumstances exception policy are those
that have occurred within three years of the
date of application for or renewal of person-
al insurance coverage and include the fol-
lowing:

(a) an acute or chronic medical
condition, illness, injury or disease;

(b) divorce;

(c) death of a spouse, child or par-
ent;

(d) involuntary loss of employ-
ment for more than three consecutive
months;

(e) identity theft; or

(f) total or other loss that makes a
home uninhabitable.

B. An insurer may provide
the following language in the notice to com-
ply with the requirements of Subsection A
of 13.8.6.8 NMAC. A sample form of
notice is posted on the public regulation
commission, insurance division website,
www.nmprc.state.nm.us, at “insurance”,
then “property and casualty”.

(1) Dear (name of consumer):

(2) We have (describe the specific
adverse action taken by using one of the fol-
lowing:

(a) “given you less than our best

rates”,

(b) “declined to renew your poli-
cy’”,

(¢) “declined to offer you a poli-
cy”,

(d) “canceled your policy”, or

(e) “restricted the coverage that
we will provide you”) due in part to your
credit information.

(3) The most important (insert the
words “credit-related” if applicable) factors
that negatively affected your insurance
score are:

(a) (list the most important
factor),

(b) (list the second most impor-
tant factor, if applicable);

(¢) (list the third most important
factor, if applicable); and

(d) (list the fourth most important
factor, if applicable).

(4) Your credit information was
obtained from (name the consumer report-
ing agency) consumer credit reporting
agency. You have a right to a free copy of
your consumer credit report by contacting
them at (/ist their toll-free number) or at (list
their mail address) within 60 days. Please
note that (name the consumer reporting
agency) cannot provide you with the rea-
sons for our decision regarding insurance
with us.
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(5) If you dispute information in
your report, contact (name the consumer
reporting agency). (Name the consumer
reporting agency) is required to investigate
your dispute and get back to you in less than
60 days. If they find that the information is
inaccurate, incomplete or can’t be verified,
they are required to promptly correct your
report.

(6) While some errors may have a
noticeable impact on our decision regarding
your insurance or on your premium, other
errors may not. (Name the consumer
reporting agency) might not alert us to the
error correction unless you tell them to do
so. You should also notify us once your
report has been corrected.

(7) If you correct errors with one
reporting agency it may not fix those errors
with other reporting agencies. Therefore
you may wish to check your consumer cred-
it report from each of the major national
reporting agencies.

(8) Once a year you can get a free
copy of your report from each of the major
reporting agencies by calling (/ist toll-free
phone number), by visiting (/ist website), or
by writing to (list mailing address).

(9) If your credit information has
been adversely impacted by an extraordi-
nary life circumstance that has occurred
within the last 3 years, you may request in
writing that we consider this when using
your credit information. These extraordi-
nary life circumstances include:

(a) an acute or chronic medical
condition, illness, injury or disease;

(b) divorce;

(c) death of a spouse, child or par-
ent;

(d) involuntary loss of employ-
ment for more than three consecutive
months;

(e) identity theft; or

(f) total or other loss that makes
your home uninhabitable.

(10) If you believe any of these
applies to you and has impacted your cred-
it, please contact (use one of the following:
“us”, “your insurance agent”, “us or your
insurance agent”’). We may require you to
provide reasonable documentation of this
circumstance and explain how it has nega-
tively affected your credit.

[13.8.6.8 NMAC - N, 1/1/06]

13.8.6.9 INSURANCE SCOR-
ING FILINGS: Insurers shall include in
the heading of the cover letter for filings
made pursuant to S9A-17A-9 NMSA 1978
the following words in bold uppercase type:
CONFIDENTIAL INSURANCE SCOR-
ING FILING.

[13.8.6.9 NMAC - N, 1/1/06]

HISTORY  OF

13.8.6 NMAC:

[RESERVED]

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

TITLE 13
CHAPTER 10
ANCE

PART 8 HEALTH
ANCE FOR SENIORS

INSURANCE
HEALTH  INSUR-

INSUR-

13.10.8.1 ISSUING AGENCY:
Public Regulation Commission, Insurance
Division.

[13.10.8.1 NMAC - Rp, 13.10.8.1 NMAC,
1-1-06]

13.10.8.2 SCOPE: Except as
otherwise specifically provided, this rule
shall apply to all policies, certificates, or
contracts issued pursuant to Chapter 59A,
Article 24A NMSA 1978.

[13.10.8.2 NMAC - Rp, 13.10.8.2 NMAC,
1-1-06]

13.10.8.3 STATUTORY
AUTHORITY: Sections 59A-2-9 and
59A-24A-1 et. seq. NMSA 1978.
[13.10.8.3 NMAC - Rp, 13.10.8.3 NMAC,
1-1-06]

13.10.8.4
Permanent.
[13.10.8.4 NMAC - Rp, 13.10.8.4 NMAC,
1-1-06]

DURATION:

13.10.8.5 EFFECTIVE DATE:
January 1, 2006, unless a later date is cited
at the end of a section.

[13.10.8.5 NMAC - Rp, 13.10.8.5 NMAC,
1-1-06]

13.10.8.6 OBJECTIVE: The
purpose of this rule is to provide for the rea-
sonable standardization of coverage and
simplification of terms and benefits of
medicare supplement policies, to facilitate
public understanding and comparison of
such policies; to eliminate provisions con-
tained in such policies which may be mis-
leading or confusing in connection with the
purchase of such policies or with the settle-
ment of claims; and to provide for full dis-
closure in the sale of health insurance cov-
erages to persons eligible for medicare.
[13.10.8.6 NMAC - Rp, 13.10.8.6 NMAC,
1-1-06]
13.10.8.7 DEFINITIONS:

A. “Activities of daily liv-
ing” include, but are not limited to, bathing,
dressing, personal hygiene, transferring,
eating, ambulating, assistance with drugs

that are normally self-administered, and
changing bandages or other dressings.

B. “Applicant” means:

(1) in the case of an individual
medicare supplement policy or subscriber
contract, the person who seeks to contract
for insurance benefits; and

(2) in the case of a group
medicare supplement policy the proposed
certificateholder.

C. “At-home recovery
benefit” means coverage for services to
provide short term at-home assistance with
activities of daily living for those recover-
ing from an illness, injury or surgery.

D. “At-home recovery
visit” means the period of a visit required to
provide at home recovery care, without
limit on the duration of the visit, except
each consecutive 4 hours in a 24-hour peri-
od of services provided by a care provider is
one visit.

E. “Bankruptcy” means
that medicare advantage organization that is
not an issuer has filed, or has had filed
against it, a petition for declaration of bank-
ruptcy and has ceased doing business in the
state.

F. “Care provider”
means a duly qualified or licensed home
health aide/homemaker, personal care aide
or nurse provided through a licensed home
health care agency or referred by a licensed
referral agency or licensed nurses registry.

G “Certificate” means
any certificate delivered or issued for deliv-
ery in this state under a group medicare sup-
plement policy.

H. “Certificate  form”
means the form on which the certificate is
delivered or issued for delivery by the
issuer.

L “Complaint” means
any dissatisfaction expressed by an individ-
ual concerning a medicare select issuer or
its network providers.

J. “Continuous period of
creditable coverage” means the period
during which an individual was covered by
creditable coverage, if during the period of
the coverage the individual had no breaks in
coverage greater than sixty-three (63) days.

K. “Creditable coverage”

(1) means, with respect to an indi-
vidual, coverage of the individual provided
under any of the following:

(a) a group health plan;

(b) health insurance coverage;

(c) Part A or Part B of Title XVIII
of the Social Security Act (medicare);

(d) Title XIX of the Social
Security Act (medicaid), other than cover-
age consisting solely of benefits under sec-
tion 1928;

(e) Chapter 55 of Title 10 United
States Code (CHAMPUS);
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(f) a medical care program of the
Indian health service or of a tribal organiza-
tion;

(g) a state health benefits risk
pool;

(h) a health plan offered under
Chapter 89 of Title 5 United States Code
(Federal Employees Health Benefits
Program);

(i) a public health plan as defined
in federal regulation; and

(j) a health benefit plan under
Section 5(e) of the Peace Corps Act (22
United States Code 2504(e)).

(2) shall not include one or more,
or any combination of, the following:

(a) coverage only for accident or
disability income insurance, or any combi-
nation thereof;

(b) coverage issued as a supple-
ment to liability insurance;

(c) liability insurance, including
general liability insurance and automobile
liability insurance;

(d) workers’ compensation or
similar insurance;

(e) automobile medical payment
insurance;

(f) credit-only insurance;

(g) coverage for on-site medical
clinics; and

(h) other similar insurance cover-
age, specified in federal regulations, under
which benefits for medical care are second-
ary or incidental to other insurance benefits.

(3) shall not include the following
benefits if they are provided under a sepa-
rate policy, certificate or contract of insur-
ance or are otherwise not an integral part of
the plan:

(a) limited scope dental or vision
benefits;

(b) benefits for long-term care,
nursing home care, home health care, com-
munity-based care, or any combination
thereof; and

(¢) such other similar, limited
benefits as are specified in federal regula-
tions.

(4) shall not include the following
benefits if offered as independent, noncoor-
dinated benefits:

(a) coverage only for a specified
disease or illness; and

(b) hospital indemnity or other
fixed indemnity insurance.

(5) shall not include the following
if it is offered as a separate policy, certifi-
cate or contract of insurance:

(a) medicare supplemental health
insurance as defined under section
1882(g)(1) of the Social Security Act;

(b) coverage supplemental to the
coverage provided under chapter 55 of title
10, United States Code; and

(c) similar supplemental coverage
provided to coverage under a group health

plan.

L. “Employee  welfare
benefit plan” means a plan, fund or pro-
gram of employee benefits as defined in 29
U.S.C. Section 1002 (Employee Retirement
Income Security Act).

M. “Form” means the
language, format, type size, type propor-
tional spacing, bold character, and line
spacing.

N. “Grievance” means
dissatisfaction expressed in writing by an
individual insured under a medicare select
policy or certificate with the administration,
claims practices, or provision of services
concerning a medicare select issuer or its
network providers.

0. “Home” shall mean
any place used by the insured as a place of
residence, provided that such place would
qualify as a residence for home health care
services covered by medicare. A hospital or
skilled nursing facility shall not be consid-
ered the insured’s place of residence.

P. “Issuer” includes
insurance companies, fraternal benefit soci-
eties, nonprofit health care plans, health
maintenance organizations and any other
entity delivering or issuing for delivery in
this state medicare supplement policies or
certificates.

Q. “Medicare” means the
“Health Insurance for the Aged Act,” Title
XVIII of the Social Security Amendments
of 1965, as then constituted or later amend-
ed.

R. Medicare advantage
plan” means a plan of coverage for health
benefits under medicare part C as defined in
42 U.S.C. 1395w-28(b)(1), and includes:

(1) coordinated care plans which
provide health care services, including but
not limited to health maintenance organiza-
tion plans (with or without a point-of-serv-
ice option), plans offered by provider-spon-
sored organizations, and preferred provider
organization plans;

(2) medicare medical savings
account plans coupled with a contribution
into a medicare advantage medical savings
account; and

(3) medicare advantage private
fee-for-service plans.

S. “Medicare select
issuer” means an issuer offering, or seeking
to offer, a medicare select policy or certifi-
cate.

T. “Medicare select poli-
cy or medicare select certificate” means
respectively, a medicare supplement policy
or certificate that contains restricted net-
work provisions.

U. “Medicare  supple-
ment policy” means (unless defined to the
contrary in this rule) a group policy issued
pursuant to Chapter 59A, Article 23 NMSA
1978, group and blanket health insurance

contracts, or an individual policy issued
pursuant to Chapter 59A, Article 22 NMSA
1978, health insurance contracts, or a group
or individual certificate of health insurance
or a subscriber contract issued pursuant to
Chapter 59A, Article 47 NMSA 1978, non-
profit health care plans, or Chapter 59A,
Article 46 NMSA 1978, health maintenance
organizations, or by a hospital and medical
service association other than a policy
issued pursuant to a contract under Section
1876 of the federal Social Security Act (42
U.S.C. Section 1395 et. seq.) or an issued
policy under a demonstration project speci-
fied in 42 U.S.C. section 1395ss(g)(1),
which is advertised, marketed or designed
as a supplement to reimbursements under
medicare for the hospital, medical or surgi-
cal expenses of persons eligible for
medicare. Medicare supplement policy does
not include medicare advantage plans estab-
lished under medicare part C, outpatient
prescription drug plans established under
medicare part D, or any health care prepay-
ment plan (HCPP) that provides benefits
pursuant to an agreement under Section
1833(a)(1)(A) of the Social Security Act.

V. “Network provider”
means a provider of health care, or a group
of providers of health care which has
entered into a written agreement with the
issuer to provide benefits insured under a
medicare select policy.

W. “Policy form” means
the form on which the policy is delivered or
issued for delivery by the issuer.

X. “Restricted network
provision” means any provision which con-
ditions the payment of benefits, in whole or
in part, on the use of network providers.

Y. “Secretary” means the
secretary of the United States department of
health and human services.

Z. “Service area” means
the geographic area approved by the super-
intendent within which an issuer is author-
ized to offer a medicare select policy.

AA. “Structure, language,
and format” means style, arrangement and
overall content of a benefit.

[13.10.8.7 NMAC - Rp, 13.10.8.7 NMAC,
1-1-06]

13.10.8.8 REQUIRED POLICY
DEFINITIONS AND TERMS: No insur-
ance policy or certificate may be advertised,
solicited or issued for delivery in the state as
a medicare supplement policy or certificate
unless such policy or certificate contains or
conforms to the following definitions or
terms:

A. Accident, accidental
injury, or accidental means shall be
defined to employ “result” language and
shall not include words which establish an
accidental means test or use words such as
“external, violent, visible wounds” or simi-



New Mexico Register / Volume XVI, Number 18 / September 30, 2005

1067

lar words of description or characterization.

(1) The definition shall not be
more restrictive than the following: “Injury
or injuries for which benefits are provided
means accidental bodily injury sustained by
the insured person which is the direct result
of an accident, independent of disease or
bodily infirmity or any other cause, and
occurs while insurance coverage is in
force.”

(2) Such definition may provide
that injuries shall not include injuries for
which benefits are provided under any
workers’ compensation, employer’s liability
or similar law or motor vehicle no-fault
plan, unless prohibited by law.

B. Benefit period or
medicare benefit period shall not be
defined more restrictively than it is defined
in the medicare program.

C. Convalescent nursing
home, extended care facility, or skilled
nursing facility shall not be defined more
restrictively than it is defined in the
medicare program.

D. Health care expenses
means, for purposes of 13.10.8.40 NMAC,
expenses of health maintenance organiza-
tions associated with the delivery of health
care services, which expenses are analogous
to incurred losses of insurers.

E. Hospital may be
defined in relation to its status, facilities and
available services or to reflect its accredita-
tion by the joint commission on accredita-
tion of hospitals, but not more restrictively
than it is defined in the medicare program.

F. Medicare shall be
defined in the policy and certificate.
Medicare may be substantially defined as
“The Health Insurance for the Aged Act,
Title XVIII of the Social Security
Amendments of 1965 as then constituted or
later amended,” or “Title I, Part I of Public
Law 89-97, as enacted by the eighty-ninth
congress of the United States of America
and popularly known as the Health
Insurance for the Aged Act, as then consti-
tuted and any later amendments or substi-
tutes thereof,” or words of similar import.

G. Medicare eligible
expenses shall mean expenses of the kinds
covered by medicare, parts A and B, to the
extent recognized as reasonable and med-
ically necessary by medicare.

H. Physician shall not be
defined more restrictively than it is defined
in the medicare program.

I Sickness shall not be
defined more restrictively than:

(1) “Sickness means illness or
disease of an insured person which first
manifests itself after the effective date of
insurance and while the insurance is in
force.”

(2) The definition may be further

modified to exclude sicknesses or diseases
for which benefits are provided under any
workers’ compensation, occupational dis-
ease, employer’s liability or similar law.
[13.10.8.8 NMAC - Rp, 13.10.8.8 NMAC,
1-1-06]

13.10.8.9 PROHIBITED POLI-
CY PROVISIONS:

A. Except for permitted
preexisting condition clauses as described
in Subsection A of 13.10.8.11 and
Subsection A of 13.10.8.15 NMAC, no pol-
icy or certificate may be advertised, solicit-
ed or issued for delivery in this state as a
medicare supplement policy if such policy
or certificate contains limitations or exclu-
sions on coverage that are more restrictive
than those of medicare.

B. No medicare supple-
ment policy or certificate may use waivers
to exclude, limit or reduce coverage or ben-
efits for specifically named or described
preexisting diseases or physical conditions.

C. No medicare supple-
ment policy or certificate in force in the
state shall contain benefits which duplicate
benefits provided by medicare.

D. Outpatient prescrip-
tion drugs:

(1) Subject to Subsection D of
13.10.8.11 NMAC, Subsections A through
D of 13.10.8.12 NMAC, Subsection F of
13.10.8.12 NMAC, Subsection D of
13.10.8.15 NMAC, and Subsections A
through F of 13.10.8.16 NMAC, a medicare
supplement policy with benefits for outpa-
tient prescription drugs in existence prior to
January 1, 2006 shall be renewed for cur-
rent policyholders who do not enroll in part
D at the option of the policyholder.

(2) A medicare supplement policy
with benefits for outpatient prescription
drugs shall not be issued after December 31,
2005.

(3) After December 31, 2005, a
medicare supplement policy with benefits
for outpatient prescription drugs may not be
renewed after the policyholder enrolls in
medicare part D unless:

(a) the policy is modified to elim-
inate outpatient prescription coverage for
expenses of outpatient prescription drugs
incurred after the effective date of the indi-
vidual’s coverage under a part D plan; and

(b) premiums are adjusted to
reflect the elimination of outpatient pre-
scription drug coverage at the time of
medicare part D enrollment, accounting for
any claims paid, if applicable.

[13.10.8.9 NMAC - Rp, 13.10.8.9 NMAC,
1-1-06]

13.10.8.10 MINIMUM  STAN-
DARDS FOR POLICIES OR CERTIFI-
CATES ISSUED FOR DELIVERY

PRIOR TO JULY 1, 1992: No policy or
certificate may be advertised, solicited or
issued for delivery in this state as a
medicare supplement policy unless it meets
or exceeds the standards prescribed in
13.10.8.11, 13.10.8.12 and 13.10.8.13
NMAC. These are minimum standards and
do not preclude the inclusion of other provi-
sion or benefits which are not inconsistent
with these standards.

[13.10.8.10 NMAC - Rp, 13.10.8.10
NMAC, 1-1-06]
13.10.8.11 GENERAL STAN-

DARDS FOR POLICIES OR CERTIFI-
CATES ISSUED FOR DELIVERY
PRIOR TO JULY 1, 1992: The standards
prescribed in 13.10.8.11 and 13.10.8.12
NMAC apply to medicare supplement poli-
cies and certificates and are in addition to
all other requirements of this rule:

A. A medicare supplement
policy or certificate shall not exclude or
limit benefits for losses incurred more than
six (6) months from the effective date of
coverage because it involved a preexisting
condition. The policy or certificate shall not
define a preexisting condition more restric-
tively than a condition for which medical
advice was given or treatment was recom-
mended by or received from a physician
within six (6) months before the effective
date of coverage.

B. A medicare supplement
policy or certificate shall not indemnify
against losses resulting from a sickness on a
different basis than losses resulting from
accidents.

C. A medicare supplement
policy or certificate shall contain a provi-
sion which provides that benefits designed
to cover cost sharing amounts under
medicare will be changed automatically to
coincide with any changes in the applicable
medicare deductible amount and co-pay-
ment percentage factors. Premiums may be
modified to correspond with such changes.

D. A “non-cancelable,”
“guaranteed renewable,” or ‘“non-cance-
lable and guaranteed renewable” medicare
supplement policy shall not:

(1) provide for termination of
coverage of a spouse solely because of the
occurrence of an event specified for termi-
nation of coverage of the insured, other than
the non-payment of premium; or

(2) be canceled or non-renewed
by the issuer solely on the grounds of dete-
rioration of health.

[13.10.8.11 NMAC - Rp, 13.10.8.11
NMAC, 1-1-06]
13.10.8.12 RENEWAL AND

CONTINUATION OF COVERAGE
FOR POLICIES OR CERTIFICATES
ISSUED FOR DELIVERY PRIOR TO
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JULY 1, 1992: [13.10.8.12 NMAC - Rp, 13.10.8.12 | plement policy or certificate unless it com-
A. Except as authorized by | NMAC, 1-1-06] plies with these benefit standards.

the superintendent of this state, an issuer [13.10.8.14 NMAC - Rp, 13.10.8.14

shall neither cancel nor non-renew a | 13.10.8.13 MINIMUM BENE- | NMAC, 1-1-06]

medicare supplement policy or certificate | FIT STANDARDS FOR POLICIES OR

for any reason other than non-payment of | CERTIFICATES ISSUED FOR DELIV- | 13.10.8.15 GENERAL STAN-

premium or material misrepresentation.

B. If a group medicare
supplement policy is terminated by the
group policyholder and not replaced as pro-
vided in Subsection D of 13.10.8.12
NMAC, the issuer shall offer certificate-
holders an individual medicare supplement
policy. The insurer, non-profit provider or
health maintenance organization shall offer
the certificateholder at least the following
choices:

(1) an individual medicare sup-
plement policy currently offered by the
issuer having comparable benefits to those
contained in the terminated group medicare
supplement policy; and

(2) an individual medicare sup-
plement policy which provides only such
benefits as are required to meet the mini-
mum standards as defined in 13.10.8.18
NMAC.

C. If membership in a
group is terminated, the issuer shall:

(1) offer the certificateholder such
conversion opportunities as are described in
Subsection B of 13.10.8.12 NMAC; or

(2) at the option of the group pol-
icyholder, offer the certificateholder contin-
uation of coverage under the group policy.

D. If a group medicare
supplement policy is replaced by another
group medicare supplement policy pur-
chased by the same policyholder, the suc-
ceeding issuer shall offer coverage to all
persons covered under the old group policy
on its date of termination. Coverage under
the new group policy shall not result in any
exclusion for preexisting conditions that
would have been covered under the group
policy being replaced.

E. Termination of a
medicare supplement policy or certificate
shall be without prejudice to any continuous
loss which commenced while the policy
was in force, but the extension of benefits
beyond the period during which the policy
was in force may be predicated upon the
continuous total disability of the insured,
limited to the duration of the policy benefit
period, if any, or to payment of the maxi-
mum benefits. Receipt of medicare part D
benefits will not be considered in determin-
ing a continuous loss.

F. If a medicare supple-
ment policy eliminates an outpatient pre-
scription drug benefit as a result of require-
ments imposed by the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003, the modified
policy shall be deemed to satisfy the guar-
anteed renewal requirements of this section.

ERY PRIOR TO JULY 1, 1992: Medicare
supplement insurance policies shall cover:
A. coverage of part A
medicare eligible expenses for hospitaliza-
tion to the extent not covered by medicare

from the 615t day throughout the 90th day
in any medicare benefit period;

B. coverage for either all
or none of the medicare part A inpatient
hospital deductible amount;

C. coverage of part A
medicare eligible expenses incurred as daily
hospital charges during use of medicare’s
lifetime hospital inpatient reserve days;

D. upon exhaustion of all
medicare hospital inpatient coverage
including the lifetime reserve days, cover-
age of ninety percent (90 percent) of all
medicare part A eligible expenses for hospi-
talization not covered by medicare subject
to a lifetime maximum benefit of an addi-
tional 365 days;

E. coverage under
medicare part A for the reasonable cost of
the first three (3) pints of blood (or equiva-
lent quantities of packed red blood cells, as
defined by federal regulation) unless
replaced in accordance with federal regula-
tion or already paid for under part B;

F. coverage for the co-
insurance amount, or in the case of hospital
outpatient department services paid under a
prospective payment system, the copayment
amount, of medicare eligible expenses
under part B regardless of hospital confine-
ment, subject to a maximum calendar year
out-of-pocket amount equal to the medicare
part B deductible; and

G effective January 1,
1990, coverage under medicare part B for
the reasonable cost of the first three (3)
pints of blood (or equivalent quantities of
packed red blood cells, as defined by feder-
al regulations), unless replaced in accor-
dance with federal regulations or already
paid for under part A, subject to the
medicare deductible amount.

[13.10.8.13 NMAC - Rp, 13.10.8.13
NMAC, 1-1-06]
13.10.8.14 BENEFIT  STAN-

DARDS FOR POLICIES OR CERTIFI-
CATES ISSUED FOR DELIVERY
AFTER JULY 1, 1992: The standards pre-
scribed in 13.10.8.15 through 13.10.8.23
NMAC are applicable to all medicare sup-
plement policies and certificates delivered
or issued for delivery in this state on or after
July 1, 1992. No policy or certificate may
be advertised, solicited, delivered or issued
for delivery in the state as a medicare sup-

DARDS FOR POLICIES OR CERTIFI-
CATES ISSUED FOR DELIVERY
AFTER JULY 1, 1992: The standards pre-
scribed in 13.10.8.15, 13.10.8.16 and
13.10.8.17 NMAC apply to medicare sup-
plement policies and certificates and are in
addition to all other requirements of this
rule.

A. A medicare supplement
policy or certificate shall not exclude or
limit benefits for losses incurred more than
six (6) months from the effective date of
coverage because it involved a preexisting
condition. The policy or certificate may not
define a preexisting condition more restric-
tively than a condition for which medical
advice was given or treatment was recom-
mended by or received from a physician
within six (6) months before the effective
date of coverage.

B. A medicare supplement
policy or certificate shall not indemnify
against losses resulting from sickness on a
different basis than losses resulting from
accidents.

C. A medicare supplement
policy or certificate shall provide that bene-
fits designed to cover cost sharing amounts
under medicare will be changed automati-
cally to coincide with any changes in the
applicable medicare deductible amount and
co-payment percentage factors. Premiums
may be modified to correspond with such
changes.

D. No medicare supple-
ment policy or certificate shall provide for
termination of coverage of a spouse solely
because of the occurrence of an event spec-
ified for termination of coverage of the
insured other than the nonpayment of pre-
mium.

[13.10.8.15 NMAC - Rp, 13.10.8.15
NMAC, 1-1-06]
13.10.8.16 RENEWAL AND

CONTINUATION OF COVERAGE
FOR POLICIES OR CERTIFICATES
ISSUED FOR DELIVERY AFTER
JULY 1, 1992: Each medicare supplement
policy shall be guaranteed renewable.

A. The issuer shall not
cancel or nonrenew the policy solely on the
ground of health status of the individual.

B. The issuer shall not
cancel or nonrenew the policy for any rea-
son other than nonpayment of premium or
material misrepresentation.

C. If the medicare supple-
ment policy is terminated by the group pol-
icyholder and is not replaced as provided
under Subsection E of 13.10.8.16 NMAC,
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the issuer shall offer certificateholders an
individual medicare supplement policy
which (at the option of the certificatehold-
er):

(1) provides for continuation of
the benefits contained in the group policy;
or

(2) provides for such benefits as
otherwise meets the requirements of this
subsection.

D. If an individual is a cer-
tificateholder in a group medicare supple-
ment policy and the individual terminates
membership in the group, the issuer shall:

(1) offer the certificateholder the
conversion opportunity described in
Subsection E of 13.10.8.16 NMAC; or

(2) at the option of the group pol-
icyholder, offer the certificateholder contin-
uation of coverage under the group policy.

E. If a group medicare
supplement policy is replaced by another
group medicare supplement policy pur-
chased by the same policyholder, the suc-
ceeding issuer shall offer coverage to all
persons covered under the old group policy
on its date of termination. Coverage under
the new policy shall not result in any exclu-
sion for preexisting conditions that would
have been covered under the group policy
being replaced.

F. If a medicare supple-
ment policy eliminates an outpatient pre-
scription drug benefit as a result of require-
ments imposed by the Medicare
Prescription Drug, Improvement and
Modernization Act of 2003, the modified
policy shall be deemed to satisfy the guar-
anteed renewal requirements of this section.

G. Termination of a
medicare supplement policy or certificate
shall be without prejudice to any continuous
loss which commenced while the policy
was in force, but the extension of benefits
beyond the period during which the policy
was in force may be conditioned upon the
continuous total disability of the insured,
limited to the duration of the policy benefit
period, if any, or payment of the maximum
benefits. Receipt of medicare part D bene-
fits will not be considered in determining a
continuous loss.

[13.10.8.16 NMAC - Rp, 13.10.8.16
NMAC, 1-1-06]

13.10.8.17 COORDINATION
WITH MEDICAL ASSISTANCE

UNDER TITLE XIX OF THE SOCIAL
SECURITY ACT:

A. A medicare supplement
policy or certificate shall provide that bene-
fits and premiums under the policy or cer-
tificate shall be suspended at the request of
the policyholder or certificateholder for the
period (not to exceed twenty-four months)
in which the policyholder or certificatehold-

er has applied for and is determined to be
entitled to medical assistance under Title
XIX of the Social Security Act, but only if
the policyholder or certificateholder notifies
the issuer of such policy or certificate with-
in ninety (90) days after the date the indi-
vidual becomes entitled to such assistance.

B. If such suspension
occurs and if the policyholder or certificate-
holder loses entitlement to such medical
assistance, such policy or certificate shall be
automatically reinstituted (effective as of
the date of termination of such entitlement)
as of the termination of such entitlement if
the policyholder or certifications provides
notice of loss of such entitlement within
ninety (90) days after the date of such loss
and pays the premium attributable to the
period, effective as of the date of termina-
tion of such entitlement.

C. Each medicare supple-
ment policy shall provide that benefits and
premiums under the policy shall be sus-
pended (for the period provided by federal
regulation) at the request of the policyhold-
er if the policyholder is entitled to benefits
under Section 226(b) of the Social Security
Act and is covered under a group health
plan (as defined in Section
1862(b)(1)(A)(v) of the Social Security
Act). If suspension occurs and if the poli-
cyholder or certificate holder loses coverage
under the group health plan, the policy shall
be automatically reinstituted (effective as of
the date of loss of coverage) if the policy-
holder provides notice of loss of coverage
within 90 days after the date of such loss.

D. Reinstitution of such
coverages:

(1) shall not provide for any wait-
ing period with respect to treatment of pre-
existing conditions;

(2) shall provide for resumption
of coverage that is substantially equivalent
to coverage in effect before the date of such
suspension. If the suspended medicare
supplement policy provided coverage for
outpatient prescription drugs, reinstitution
of the policy for medicare part D enrollees
shall be without coverage for outpatient pre-
scription drugs and shall otherwise provide
substantially equivalent coverage to the
coverage in effect before the date of sus-
pension; and

(3) shall provide for classification
of premiums on terms at least as favorable
to the policyholder or certificateholder as
the premium classification terms that would
have applied to the policyholder or certifi-
cateholder had the coverage not been sus-

pended.

[13.10.8.17 NMAC - Rp, 13.10.8.17
NMAC, 1-1-06]

13.10.8.18 STANDARDS FOR

BASIC (“CORE”) BENEFITS COM-

MON TO BENEFIT PLANS A - J FOR
POLICIES OR  CERTIFICATES
ISSUED FOR DELIVERY AFTER
JULY 1, 1992: Every issuer shall make
available a policy or certificate including
only the following basic “core” package of
benefits to each prospective insured. An
issuer may make available to prospective
insureds any of the other medicare supple-
ment insurance benefit plans in addition to
the basic “core” package but not in lieu
thereof.

A. Coverage of part A
medicare eligible expenses for hospitaliza-
tion to the extent not covered by medicare

from the 615t day through the goth day in
any medicare benefit period.

B. Coverage of part A
medicare eligible expenses incurred for hos-
pitalization to the extent not covered by
medicare for each medicare lifetime inpa-
tient reserve day used.

C. Upon exhaustion of the
medicare hospital inpatient coverage,
including the lifetime reserve days, cover-
age of 100 percent of the medicare part A,
eligible expenses for hospitalization paid at
the applicable prospective payment system
(PPS) rate, or other appropriate medicare
standard of payment, subject to a lifetime
maximum benefit of an additional 365 days.
The provider shall accept the issuer’s pay-
ment as payment in full and may not bill the
insured for any balance.

D. Coverage under
medicare parts A and B for the reasonable
cost of the first three (3) pints of blood (or
equivalent quantities of packed red blood
cells, as defined under federal regulations)
unless replaced in accordance with federal
regulations.

E. Coverage for the coin-
surance amount or, in the case of hospital
outpatient department services under a
prospective payment system, the copayment
amount of medicare eligible expenses under
medicare part B regardless of hospital con-
finement, subject to the medicare part B
deductible.

[13.10.8.18 NMAC - Rp, 13.10.8.18
NMAC, 1-1-06]
13.10.8.19 STANDARDS FOR

ADDITIONAL BENEFITS FOR POLI-
CIES OR CERTIFICATES ISSUED
FOR DELIVERY AFTER JULY 1, 1992:
The following additional benefits shall be
included in medicare supplement benefit
plans “B” through “J” only as provided by
13.10.8.24 and 13.10.8.25 NMAC:

A. Medicare Part A
deductible: Coverage for all of the
medicare part A inpatient hospital
deductible amount per benefit period.

B. Skilled nursing facili-

ty care: Coverage for the actual billed
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charges up to the coinsurance amount from

the 215t day through the 100t day in a
medicare benefit period for posthospital
skilled nursing facility care eligible under
medicare part A:

C. Medicare Part B
deductible:  Coverage for all of the
medicare part B deductible amount per cal-
endar year regardless of hospital confine-
ment.

D. Eighty percent (80
percent) of the medicare Part B excess
charges: Coverage for eighty percent of
the difference between the actual medicare
part B charge as billed, not to exceed any
charge limitation established by the
medicare program or state law, and the
medicare-approved part B charge.

E. One hundred (100
percent) percent of the medicare Part B
excess charges: Coverage for all of the dif-
ference between the actual medicare part B
charge as billed, not to exceed any charge
limitation established by the medicare pro-
gram or state law, and the medicare-
approved part B charge.

F. Basic outpatient pre-
scription drug benefit: Coverage for 50
percent of outpatient prescription drug
charges, after a $250 calendar year
deductible, to a maximum of $1,250 in ben-
efits received by the insured per calendar
year, to the extent not covered by medicare.
The outpatient prescription drug benefit
may be included for sale or issuance in a
medicare supplement policy until January 1,
2006.

G Extended outpatient
prescription drug benefit: Coverage for
50 percent of outpatient prescription drug
charges, after a two hundred fifty dollar
($250) calendar year deductible to a maxi-
mum of $3,000 in benefits received by the
insured per calendar year, to the extent not
covered by medicare. The outpatient pre-
scription drug benefit may be included for
sale or issuance in a medicare supplement
policy until January 1, 2006.

H. Medically necessary
emergency care in a foreign country:
Coverage to the extent not covered by
medicare for (80 percent) of the billed
charges for medicare-eligible expenses for
medically necessary emergency hospital,
physician and medical care received in a
foreign country, which care would have
been covered by medicare if provided in the
United States and which care began during
the first 60 consecutive days of each trip
outside the United States, subject to a calen-
dar year deductible of $250 and a lifetime
maximum benefit of $50,000. For purposes
of this benefit, “emergency care” shall mean
care needed immediately because of an
injury or an illness of sudden and unexpect-
ed onset.

L. Preventive medical

care benefit: Coverage as described in
13.10.8.20 NMAC.

J. At-home
benefit: Coverage as
13.10.8.21 NMAC.

recovery
described in

[13.10.8.19 NMAC - Rp, 13.10.8.19
NMAC, 1-1-06]
13.10.8.20 PREVENTIVE MED-

ICAL CARE BENEFIT: Coverage for the
following preventive health services not
covered by medicare:

A. An annual clinical pre-
ventive medical history and physical exam-
ination that may include tests and services
from Subsection B of 13.10.8.20 NMAC
and patient education to address preventive
health care measures.

B. Preventive screening
tests or preventive services, the selection
and frequency of which is determined to be
medically appropriate by the attending
physician:

C. Reimbursement shall
be for the actual charges up to 100 percent
of the medicare-approved amount for each
service, as if medicare were to cover the
service as identified in American medical
association current procedural terminology
(AMA CPT) codes, to a maximum of $120
annually under this benefit. This benefit
shall not include payment for any procedure
covered by medicare.
[13.10.8.20 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.20

13.10.8.21 AT-HOME RECOV-
ERY COVERAGE REQUIREMENTS
AND LIMITATIONS:

A. At-home recovery serv-
ices provided must be primarily services
which assist in activities of daily living.

B. The insured’s attending
physician must certify that the specific type
and frequency of at-home recovery services
are necessary because of a condition for
which a home care plan of treatment was
approved by medicare.

C. Coverage is limited to:

(1) no more than the number and
type of at-home recovery visits certified as
necessary by the insured’s attending physi-
cian; the total number of at-home recovery
visits shall not exceed the number of
medicare approved home health care visits
under a medicare approved home care plan
of treatment;

(2) the actual charges for each
visit up to a maximum reimbursement of
$40 per visit;

(3) one thousand six hundred dol-
lars ($1,600) per calendar year;

(4) seven (7) visits in any one
week;

(5) care furnished on a visiting
basis in the insured’s home;

(6) services provided by a care

provider as defined in this section;

(7) at-home recovery visits while
the insured is covered under the policy or
certificate and not otherwise excluded; and

(8) at-home recovery visits
received during the period the insured is
receiving medicare approved home care
services or no more than 8 weeks after the
service date of the last medicare approved
home health care visit.

D. Coverage is excluded
for:

(1) home care visits paid for by
medicare or other government programs;
and

(2) care provided by family mem-
bers, unpaid volunteers or providers who
are not care providers.

[13.10.8.21 NMAC - Rp, 13.10.8.21
NMAC, 1-1-06]
13.10.8.22 NEW OR INNOVA-

TIVE BENEFITS: An issuer may, with
the prior approval of the superintendent,
offer policies or certificates with new or
innovative benefits in addition to the bene-
fits provided in a policy or certificate that
otherwise complies with the applicable
standards. Such new or innovative benefits
may include benefits that are appropriate to
medicare supplement insurance, new or
innovative, not otherwise available, cost-
effective, and offered in a manner which is
consistent with the goal of simplification of
medicare supplement policies.  After
December 31, 2005, the innovative benefit
shall not include an out patient prescription
drug benefit.

[13.10.8.22 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.22

13.10.8.23
PLANS K AND L:
A. Standardized medicare
supplement benefit plan “K” shall consist of
the following:
(1) coverage of 100 percent of the
part A hospital coinsurance amount for each

day used from the 615¢ through the 90t day
in any medicare benefit period;

(2) coverage of 100 percent of the
part A hospital coinsurance amount for each
medicare lifetime inpatient reserve day used

from the 915t through the 150t day in any
medicare medicare benefit period;

(3) upon exhaustion of the
medicare hospital inpatient coverage,
including the lifetime reserve days, cover-
age of 100 percent of the medicare part A
eligible expenses for hospitalization paid at
the applicable prospective payment system
(PPS) rate, or other appropriate medicare
standard of payment, subject to a lifetime
maximum benefit of an additional 365 days.
The provider shall accept the issuer’s pay-
ment as payment in full and may not bill the

STANDARDS FOR
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insured for any balance;

(4) medicare part A deductible:
Coverage for 50 percent of the medicare
part A inpatient hospital deductible amount
per benefit period until the out-of-pocket
limitation is met as described in Paragraph
(10) of 13.10.8.23 NMAC;

(5) skilled nursing facility care:
Coverage for 50 percent of the coinsurance

amount for each day used from the 215! day

through the 100th day in a medicare benefit
period for post-hospital skilled nursing
facility care eligible under medicare part A
until the out-of-pocket limitation is met as
described in Paragraph (10) of 13.10.8.23
NMAC;

(6) hospice care: Coverage for 50
percent of cost sharing for all part A
medicare eligible expenses and respite care
until the out-of-pocket limitation is met as
described in Paragraph (10) of 13.10.8.23
NMAC;

(7) coverage for 50 percent, under
medicare part A or B, of the reasonable cost
of'the first three (3) pints of blood (or equiv-
alent quantities of packed red blood cells, as
defined under federal regulations) unless
replaced in accordance with federal regula-
tions until the out-of-pocket limitation is
met as described in Paragraph (10) of
13.10.8.23 NMAC;

(8) except for coverage provided
in Paragraph (9) of 13.10.8.23 NMAC, cov-
erage for 50 percent of the cost sharing oth-
erwise applicable under medicare part B
after the policyholder pays the part B
deductible until the out-of-pocket limitation
is met as described in Paragraph (10) of
13.10.8.23 NMAC;

(9) coverage of 100 percent of the
cost sharing for medicare part B preventive
services after the policyholder pays the part
B deductible; and

(10) coverage of 100 percent of
all cost sharing under medicare parts A and
B for the balance of the calendar year after
the individual has reached the out-of-pock-
et limitation on annual expenditures under
medicare parts A and B of $4000 in 2006,
indexed each year by the appropriate infla-
tion adjustment specified by the secretary of
the U.S. department of health and human
services.

B. Standardized medicare
supplement benefit plan “L” shall consist of
the following:

(1) the benefits described in
Paragraphs (1), (2), (3) and (9) of
13.10.8.23 NMAC;

(2) the benefit described in
Paragraphs (4), (5), (6), (7) and (8) of
13.10.8.23 NMAC, but substituting 75 per-
cent for 50 percent; and

(3) the benefit described in
Paragraph (10) of 13.10.8.23 NMAC, but
substituting $2000 for $4000.

[13.10.8.23 NMAC - N, 1-1-06]

13.10.8.24 STANDARD
MEDICARE SUPPLEMENT BENEFIT
PLANS:

A. An issuer shall make
available to each prospective policyholder
and certificateholder a policy form or cer-
tificate form containing only the basic
“core” benefits, as defined in 13.10.8.18
NMAC.

B. No groups, packages or
combinations of medicare supplement ben-
efits other than those listed in 13.10.8.25
NMAC shall be offered for sale in this state,
except as may be permitted in 13.10.8.22
and 13.10.8.26 through 13.10.8.30 NMAC.

C. Benefit plans shall be
uniform in structure, language, designation
and format to the standard benefit plans “A”
through “L” listed in this Subsection and
conform to the definitions in 13.10.8.7
NMAC. Each benefit shall be structured in
accordance with the format provided in
13.10.8.18 through 13.10.8.21 NMAC, or
13.10.8.23 NMAC, and list the benefits in
the order shown in 13.10.8.25 NMAC.

D. An issuer may use, in
addition to the benefit plan designations
required in Subsection C of 13.10.8.24
NMAC, other designations to the extent
permitted by law.

[13.10.8.24 NMAC - Rp, 13.10.8.23
NMAC, 1-1-06]
13.10.8.25 MAKE-UP OF STAN-

DARDIZED MEDICARE SUPPLE-
MENT BENEFIT PLANS: Each stan-
dardized medicare benefit supplement plan
shall consist only of the benefits indicated:

A. Plan A: The basic
(“core”) benefits common to all benefit
plans, as defined in 13.10.8.18 NMAC.

B. Plan B: The core ben-
efit as defined in 13.10.8.18 NMAC, plus
the medicare part A deductible as defined in
Subsection A of 13.10.8.19 NMAC.

C. Plan C: The core ben-
efit as defined in13.10.8.18 NMAC, plus
the medicare part A deductible, skilled nurs-
ing facility care, medicare part B deductible
and medically necessary emergency care in
a foreign country as defined in Subsections
A, B, Cand H of 13.10.8.19 NMAC.

D. Plan D: The core ben-
efit as defined in 13.10.8.18 NMAC, plus
the medicare part A deductible, skilled nurs-
ing facility care, medically necessary emer-
gency care in a foreign country and the at-
home recovery benefit as defined in
Subsections A, B and H of 13.10.8.19
NMAC and 13.10.8.21 NMAC.

E. Plan E: The core ben-
efit as defined in 13.10.8.18 NMAC, plus
the medicare part A deductible, skilled nurs-
ing facility care, medically necessary emer-
gency care in a foreign country and preven-

tive medical care as defined in Subsections
A, B and H of 13.10.8.19 and 13.10.8.20
NMAC.

F. Plan F: The core bene-
fit as defined in 13.10.8.18 NMAC, plus the
medicare part A deductible, the skilled nurs-
ing facility care, the Part B deductible, one
hundred percent (100 percent) of the
medicare part B excess charges, and med-
ically necessary emergency care in a foreign
country as defined in Subsections A, B, C, E
and H of 13.10.8.19 NMAC.

G High deductible plan
F: 100 percent of covered expenses follow-
ing the payment of the annual high
deductible plan F deductible. The covered
expenses include the core benefit as defined
in 13.10.8.18 NMAC, plus the medicare
part A deductible, skilled nursing facility
care, the medicare part B deductible, 100
percent of the medicare part B excess
charges, and medically necessary emer-
gency care in a foreign country as defined in
Subsections A, B, C, E and H of 13.10.8.19
NMAC. The annual high deductible plan F
deductible shall consist of out-of-pocket
expenses, other than premiums, for services
covered by the medicare supplement plan F
policy, and shall be in addition to any other
specific benefit deductibles. The annual
high deductible plan F deductible shall be
$1500 for 1998 and 1999, and shall be
based on the calendar year. It shall be
adjusted annually thereafter by the secretary
to reflect the change in the consumer price
index for all urban consumers for the
twelve-month period ending with August of
the preceding year, and rounded to the near-
est multiple of $10.

H. Plan G: The core ben-
efit as defined in 13.10.8.18 NMAC, plus
the medicare part A deductible, skilled nurs-
ing facility care, 80 percent of the medicare
part B excess charges, medically necessary
emergency care in a foreign country and the
at-home recovery benefit as defined in
Subsections A, B, D and H of 13.10.8.19
and 13.10.8.21 NMAC.

I Plan H: The core ben-
efit as defined in 13.10.8.18 NMAC, plus
the medicare part A deductible, skilled nurs-
ing facility care, basic prescription drug
benefit and medically necessary emergency
care in a foreign country as defined in
Subsections A, B, F and H of 13.10.8.19
NMAC. The outpatient prescription drug
benefit shall not be included in a medicare
supplement policy sold after December 31,
2005.

J. Plan I: The core bene-
fit as defined in 13.10.8.18 NMAC, plus the
medicare part A deductible, skilled nursing
facility care, 100 percent of the medicare
part B excess charges, basic prescription
drug benefit medically necessary emer-
gency care in a foreign country and recov-
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ery benefit as defined in Subsections A, B,
E, F and H of 13.10.8.19 and 13.10.8.21
NMAC. The outpatient prescription drug
benefit shall not be included in a medicare
supplement policy sold after December 31,
2005.

K. Plan J: The core bene-
fit as defined in 13.10.8.18 NMAC, plus the
medicare part A deductible, skilled nursing
facility care, medicare Part B deductible,
100 percent of the medicare part B excess
charges, extended prescription drug benefit,
medically necessary emergency care in a
foreign country, preventive medical care
and at-home recovery benefit as defined in
Subsections A, B, C, E, G and H of
13.10.8.19 NMAC, and 13.10.8.20 and
13.10.8.21 NMAC. The outpatient pre-
scription drug benefit shall not be included
in a medicare supplement policy sold after
December 31, 2005.

L. High-deductible plan
J: 100 percent of covered expenses follow-
ing the payment of the annual high
deductible plan J deductible. The covered
expenses include the core benefit as defined
in 13.10.8.18 NMAC, plus the medicare
part A deductible, skilled nursing facility
care, medicare part B deductible, 100 per-
cent of the medicare part B excess charges,
extended outpatient prescription drug bene-
fit, medically necessary emergency care in a
foreign country, preventive medical care
benefit and at-home recovery benefit as
defined in Subsections A, B, C, E, G and H
of 13.10.8.19, 13.10.8.20 and 13.10.8.21
NMAC. The annual high deductible plan J
deductible shall consist of out-of-pocket
expenses, other than premiums, for services
covered by the medicare supplement plan J
policy, and shall be in addition to any other
specific benefit deductibles. The annual
deductible shall be $1500 for 1998 and
1999, and shall be based on a calendar year.
It shall be adjusted annually thereafter by
the secretary to reflect the change in the
consumer price index for all urban con-
sumers for the twelve-month period ending
with August of the preceding year, and
rounded to the nearest multiple of $10. The
outpatient prescription drug benefit shall
not be included in a medicare supplemnet
policy sold after December 31, 2005.

M. Plan K mandated by
The Medicare Prescription Drug,
Improvement and Modernization Act of
2003 (MMA): Only those benefits
described in Subsection A of 13.10.8.23
NMAC.

N. Plan L mandated by
The Medicare Prescription Drug,
Improvement and Modernization Act of
2003 (MMA): Only those benefits
described in Subsection B of 13.10.8.23
NMAC.

[13.10.8.25 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.24

13.10.8.26 MEDICARE
SELECT POLICIES AND CERTIFI-
CATES:

A. No policy or certificate
may be advertised as a medicare select pol-
icy or certificate unless it meets the require-
ments of 13.10.8.26 through 13.10.8.30
NMAC.

B. The superintendent
may authorize an issuer to offer a medicare
select policy or certificate, pursuant to this
section and section 4358 of the Omnibus
Budget Reconciliation Act (OBRA) of 1990
if the superintendent finds that the issuer
has satisfied all of the requirements of this
rule.

C. A medicare select
issuer shall not issue a medicare select pol-
icy or certificate in this state until its plan of
operation has been approved by the superin-
tendent.

D. A medicare select
issuer shall file a proposed plan of operation
with the superintendent in a format pre-
scribed by the superintendent. The plan of
operation shall contain the information
required by 13.10.8.27 NMAC.

E. A medicare select poli-
cy or certificate shall not restrict payment
for covered services provided by non-net-
work provider if:

(1) the services are for symptoms
requiring emergency care or are immediate-
ly required for an unforeseen illness, injury,
or a condition; and

(2) it is not reasonable to obtain
such services through a network provider

F. A medicare select poli-
cy or certificate shall provide payment for
full coverage under the policy for covered
services that are not available through net-
work providers.

G A medicare select
issuer shall make full and fair disclosure in
writing of the provisions, restrictions, and
limitations of the medicare select policy or
certificate to each applicant. This disclosure
shall include the information required by
13.10.8.28 NMAC.

H. Prior to the sale of a
medicare select policy or certificate, a
medicare select issuer shall obtain from the
applicant, a signed and dated form stating
that the applicant has received the informa-
tion provided pursuant to Subsection G of
13.10.8.26 NMAC and that the applicant
understands the restrictions of the medicare
select policy or certificate.

I At the time of initial
purchase, a medicare select issuer shall
make available to each application for a
medicare select policy or certificate the
opportunity to purchase any medicare sup-
plement policy or certificate otherwise
offered by the issuer.

J. A medicare select

issuer shall comply with reasonable
requests for data made by state or federal
agencies, including the United States
department of health and human services,
for the purpose of evaluating the medicare
select program.

[13.10.8.26 NMAC - Rp, 13.10.8.25
NMAC, 1-1-06]
13.10.8.27 CONTENTS OF

PLAN OF OPERATION: The plan of
operation shall contain:

A. evidence that all cov-
ered services that are subject to restricted
network provisions are available and acces-
sible through network providers, including
a demonstration that:

(1) such services can be provided
by network providers with reasonable
promptness with respect to geographic loca-
tion, hours of operation, and after-hour care.
The hours of operation and availability of
after-hour care shall reflect unusual practice
in the local area. Geographic availability
shall reflect the usual travel times within the
community;

(2) the number of network
providers in the service area is sufficient,
with respect to current and expected policy-
holders; either:

(a) to deliver adequately all serv-
ices that are subject to a restricted network
provision; or

(b) to make appropriate referrals;

(3) there are written agreements
with network providers describing specific
responsibilities;

(4) emergency care is available
twenty-four hours per day and seven days
per week; and

(5) in the case of covered services
that are subject to a restricted network pro-
vision and are provided on a prepaid basis,
there are written agreements with network
providers prohibiting such providers from
billing or otherwise seeking reimbursement
from or recourse against any individual
insured under a medicare select policy or
certificate; this paragraph shall not apply to
supplemental charges or coinsurance
amounts as stated in the medicare select
policy or certificate;

B. a statement or map pro-
viding a clear description of the service
area;

C. a description of the
grievance procedure to be utilized;
D. a description of the

quality assurance program, including:

(1) the formal organization struc-
ture;

(2) the written criteria for selec-
tion, retention, and removal of network
providers; and

(3) the procedures of re-evaluat-
ing quality of care provided by network
providers, and the process to initiate correc-
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tive action when warranted.

E. a list and description,
by specialty, of the network providers;
F. copies of the written

information proposed to be used by the
issuer to comply with Subsection G of
13.10.8.26 NMAC; and

G any other information
requested by the superintendent.
H. updating plan of opera-

tion:

(1) a medicare select issuer shall
file any proposed changes to the plan of
operation, except for changes to the list of
network provider, with the superintendent
prior to implementing such changes; such
changes shall be considered approved by
the superintendent after thirty days unless
specifically disapproved;

(2) an updated list of network
providers shall be filed with the superinten-
dent at least quarterly.
[13.10.8.27 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.26

13.10.8.28 DISCLOSURE
REQUIRED FOR MEDICARE
SELECT POLICIES:

A. An outline of coverage
sufficient to permit the applicant to compare
the coverage and premiums of the medicare
select policy or certificate with:

(1) other medicare supplement
policies or certificates offered by the issuer;
and

(2) other medicare select policies
or certificates.

B. A description (includ-
ing address, phone number and hours of
operation) of the network providers, includ-
ing primary care physicians, specialty
physicians, hospitals and other providers.

C. A description of the
restricted network provisions, including
payments for coinsurance and deductibles
when providers other than network
providers are utilized. Except to the extent
specified in the policy or certificate,
expenses incurred when using out of net-
work providers do not count toward the out-
of-pocket annual limit contained in plans K
and L.

D. A description of cover-
age of emergency and urgently needed care
and other out-of-service area coverage.

E. A description of limita-
tions on referrals to restricted network
providers and to other providers.

F. A description of the
policyholder’s rights to purchase any other
medicare supplement policy or certificate
otherwise offered by the issuer.

G A description of the
medicare select issuer’s quality assurance
program and grievance procedure.
[13.10.8.28 NMAC - Rp, 13.10.8.27

NMAC, 1-1-06]

13.10.8.29 GRIEVANCE PRO-
CEDURE: A medicare select issuer shall
have and use procedures for hearing com-
plaints and resolving written grievances
from the subscribers. Such procedures shall
be aimed at mutual agreement for settle-
ment and may include arbitration proce-
dures.

A. The grievance proce-
dure shall be described in the policy and
certificates and in the outline of coverage.

B. At the time the policy
or certificate is issued, the issuer shall pro-
vide detailed information to the policyhold-
er describing how a grievance may be regis-
tered with the issuer.

C. Grievances shall be
considered in a timely manner and shall be
transmitted to appropriate decision makers
who have authority to fully investigate the
issuer and take corrective action.

D. If a grievance is found
to be valid, corrective action shall be taken
promptly.

E. All concerned parties

shall be notified about the results of a griev-
ance.
F. The issuer shall report

no later than each March 315t to the super-
intendent regarding its grievance procedure.
The report shall be in a format prescribed by
the superintendent and shall contain the
number of grievances filed in the past year
and a summary of the subject, nature, and
resolution of such grievances.

[13.10.8.29 NMAC - Rp, 13.10.8.28
NMAC, 1-1-06]
13.10.8.30 CONTINUATION OF

COVERAGE TO ANON-SELECT POL-
ICY:

A. At  the
insured’s option.

(1) At the request of an individual
insured under a medicare select policy or
certificate, a medicare select issuer shall
make available to the individual insured the
opportunity to purchase a medicare supple-
ment policy or certificate offered by the
issuer which has comparable or lesser bene-
fits and which does not contain a restricted
network provision. The issuer shall make
such policies or certificates available with-
out requiring evidence of insurability after
the medicare select policy or certificate has
been in force six months.

(2) For the purposes of this sub-
section, a medicare supplement policy or
certificate will be considered to have com-
parable or lesser benefits unless it contains
one or more significant benefits not includ-
ed in the medicare select policy or certifi-
cate being replaced. For the purpose of this
paragraph, a significant benefit means cov-

individual

erage for the medicare part A deductible,
coverage for at-home recovery services, or
coverage for part B excess charges.

B. In the event of discon-
tinuance of the select program. Medicare
select policies and certificates shall provide
for continuation of coverage in the event the
secretary of health and human services
determines that medicare select policies and
certificates issued pursuant to this section
should be discontinued due to either the
failure of the medicare select program to be
reauthorized under law or its substantial
amendment.

(1) Each medicare select issuer
shall make available to each individual
insured under a medicare select policy or
certificate the opportunity to purchase any
medicare supplement policy or certificate
offered by the issuer which has comparable
or lesser benefits and which does not con-
tain a restriction network provision. The
issuer shall make such policies and certifi-
cates available without requiring evidence
of insurability.

(2) For the purposes of this sub-
section, a medicare supplement policy or
certificate will be considered to have com-
parable or lesser benefits unless it contains
one or more significant benefits not includ-
ed in the medicare select policy or certifi-
cate being replaced. For the purposes of this
paragraph, a significant benefit means cov-
erage for the medicare part A deductible,
coverage or at-home recovery services, or
coverage for part B excess charges.

[13.10.8.30 NMAC - Rp, 13.10.8.29
NMAC, 1-1-06]
13.10.8.31 OPEN ENROLL-
MENT:

A. No issuer shall deny or

condition the issuance or effectiveness of
any medicare supplement policy or certifi-
cate available for sale in this state, nor dis-
criminate in the pricing of such a policy or
certificate because of the health status,
claims experience, receipt of health care, or
medical condition of an applicant in the
case of an application for a policy or certifi-
cate that is submitted prior to or during the
six month period beginning with the first
day of the first month in which an individ-
ual is 65 years of age or older and is first
enrolled for benefits under medicare part B.
Each medicare supplement policy and cer-
tificate currently available from an insurer
shall be made available to all applicants
who qualify under this subsection without
regard to age.

B. If an applicant qualifies
under Subsection A of 13.10.8.31 NMAC
and submits an application during the time
period referenced in Subsection A of
13.10.8.31 NMAC and, as of the date of
application, has had a continuous period of
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creditable coverage of at least six months,
the issuer shall not exclude benefits based
on a preexisting condition.

C. If the applicant quali-
fies under Subsection A of 13.10.8.31
NMAC and submits an application during
the time period referenced in Subsection A
of 13.10.8.31 NMAC and, as of the date of
application, has had a continuous period of
creditable coverage that is less than six
months, the issuer shall reduce the period of
any preexisting condition exclusion by the
aggregate of the period of creditable cover-
age applicable to the applicant as of the
enrollment date. The secretary shall specify
the manner of the reduction under this sub-
section.

D. Except as provided in
Subsections B and C of 13.10.8. 31 and
Sections 13.10.8.32 through 13.10.8.37, and
13.10.8.58 NMAC, Subsection A of
13.10.8.31 NMAC shall not be construed as
preventing the exclusion of benefits under a
policy, during the first six months, based on
a pre-existing condition for which the poli-
cyholder or certificateholder received treat-
ment or was otherwise diagnosed during the
six months before it became effective.

[13.10.8.31 NMAC - Rp, 13.10.8.30
NMAC, 1-1-06]
13.10.8.32 GUARANTEED
ISSUE:

A. Eligible persons are

those individuals described in 13.10.8. 33
NMAC who seek to enroll under the policy
during the period specified in 13.10.8.34
NMAC, and who submit evidence of the
date of termination, disenrollment, or
medicare part D enrollment with the appli-
cation for a medicare supplement policy.

B. With respect to eligible
persons, an issuer shall not deny or condi-
tion the issuance or effectiveness of a
medicare supplement policy described in
13.10.8.36 NMAC that is offered and is
available for issuance to new enrollees by
the issuer, shall not discriminate in the pric-
ing of such a medicare supplement policy
because of health status, claims experience,
receipt of health care, or medical condition,
and shall not impose an exclusion of bene-
fits based on a preexisting condition under
such a medicare supplement policy.

[13.10.8.32 NMAC - Rp, 13.10.8.31
NMAC, 1-1-06]
13.10.8.33 ELIGIBLE  PER-

SONS: An eligible person is an individual
described in any of the following para-
graphs.

A. The individual is
enrolled under an employee welfare benefit
plan that provides health benefits that sup-
plement the benefits under medicare; and
the plan terminates, or the plan ceases to
provide all such supplemental health bene-

fits to the individual.

B. The individual is
enrolled with a medicare advantage organi-
zation under a medicare advantage plan
under part C of medicare, and any of the fol-
lowing circumstances apply, or the individ-
ual is 65 years of age or older and is
enrolled with a program of all-inclusive
care for the elderly (PACE) provider under
Section 1894 of the Social Security Act, and
there are circumstances similar to those
described below that would permit discon-
tinuance of the individual’s enrollment with
such provider if such individual were
enrolled in a medicare advantage plan.

(1) The certification of the organ-
ization or plan has been terminated.

(2) The organization has terminat-
ed or otherwise discontinued providing the
plan in the area in which the individual
resides.

(3) The individual is no longer
eligible to elect the plan because of a
change in the individual’s place of residence
or other change in circumstances specified
by the secretary, but not including termina-
tion of the individual’s enrollment on the
basis described in section 1851(g)(3)(B) of
the federal Social Security Act (where the
individual has not paid premiums on a time-
ly basis or has engaged in disruptive behav-
ior as specified in standards under section
1856), or the plan is terminated for all indi-
viduals within a residence area.

(4) The individual demonstrates,
in accordance with guidelines established
by the secretary, that:

(a) the organization offering the
plan substantially violated a material provi-
sion of the organizations contract under this
part in relation to the individual, including
the failure to provide an enrollee on a time-
ly basis medically necessary care for which
benefits are available under the plan or the
failure to provide such covered care in
accordance with applicable quality stan-
dards; or

(b) the organization, or agent or
other entity acting on the organization’s
behalf, materially misrepresented the plans
provisions in marketing the plan to the indi-
vidual.

(5) The individual meets such
other exceptional conditions as the secre-
tary may provide.

C. The individual is
enrolled with one of the following organiza-
tions and the enrollment ceases under the
same circumstances that would permit dis-
continuance of an individuals election of
coverage under Subsection B of 13.10.8.33
NMAC:

(1) an eligible organization under
a contract under Section 1876 (medicare
cost);

(2) a similar organization operat-
ing under demonstration project authority,

effective for periods before April 1, 1999;

(3) an organization under an
agreement under Section 1833(a)(1)(A)
(health care prepayment plan); or

(4) an organization under a
medicare select policy.

D. The individual is
enrolled under a medicare supplement poli-
cy and the enrollment ceases because:

(1) of an order issued in a delin-
quency proceeding held pursuant to Chapter
59A, Article 41 NMSA 1978, or the bank-
ruptcy of the nonissuer organization;

(2) of other involuntary termina-
tion of coverage or enrollment under the
policy;

(3) the issuer of the policy sub-
stantially violated a material provision of
the policy; or

(4) the issuer, or an agent or other
entity acting on the issuer’s behalf, materi-
ally misrepresented the policy’s provisions
in marketing the policy to the individual.

E. The individual was
enrolled under a medicare supplement poli-
cy and terminates enrollment and subse-
quently enrolls, for the first time, with any
medicare advantage organization under a
medicare advantage plan under part C of
medicare, any eligible organization under a
contract under Section 1876 (medicare
cost), any similar organization operating
under demonstration project authority, any
PACE program under Section 1984 of the
Social Security Act, an organization under
an agreement under section 1833(a)(1)(A)
(health care prepayment plan), or a
medicare select policy; and the subsequent
enrollment is terminated by the enrollee
during any period within the first twelve
months of such subsequent enrollment (dur-
ing which the enrollee is permitted to termi-
nate such subsequent enrollment under sec-
tion 1851(e) of the federal Social Security
Act).

F. The individual, upon
first becoming eligible for benefits under
part A of medicare at age 65, enrolls in a
medicare advantage plan under part C of
medicare, or in a PACE program under
Section 1984, and disenrolls from the plan
or program by not later than twelve months
after the effective date of enrollment.

G The individual enrolls
in a medicare part D plan during the initial
enrollment period and, at the time of enroll-
ment in part D, was enrolled under a
medicare supplement policy that covers
outpatient prescription drugs and the indi-
vidual terminates enrollment in the
medicare supplement policy and submits
evidence of enrollment in medicare part D
along with the application for a policy
described in Subsection D of 13.10.8.36
NMAC.

[13.10.8.33 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.32
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13.10.8.34 GUARANTEED
ISSUE TIME PERIODS:
A. In the case of an indi-

vidual described in Subsection A of
13.10.8.33 NMAC, the guaranteed issue
period begins on the later of:

(1) the date the individual
receives a notice of termination or cessation
of all supplemental health benefits (or, if a
notice is not received, notice that a claim
has been denied because of such a termina-
tion or cessation); or

(2) the date that the applicable
coverage terminates or ceases; and

(3) ends sixty-three (63) days
thereafter.

B. In the case of an indi-
vidual described in Subsections B, C, E and
F 0f 13.10.8.33 NMAC whose enrollment is
terminated involuntarily, the guaranteed
issue period begins on the date that the indi-
vidual receives a notice of termination and
ends sixty-three (63) days after the date the
applicable coverage is terminated.

C. In the case of an indi-
vidual described in Paragraphs (1) and (2)
of Subsection D of 13.10.8.33 NMAC, the
guaranteed issue period begins on the earli-
er of:

(1) the date that the individual
receives a notice of termination, a notice of
the issuer’s bankruptcy or insolvency, or
other such similar notice if any; and

(2) the date that the applicable
coverage is terminated, and

(3) ends on the date that is sixty-
three (63) days after the date the coverage is
terminated.

D. In the case of an indi-
vidual described in Subsection B of
13.10.8.33, Paragraphs (3) and (4) of
Subsection D of 13.10.8.33, Subsection E of
13.10.8.33, or Subsection F of 13.10.8.33
NMAC who disenrolls voluntarily, the
guaranteed issue period begins on the date
that is sixty (60) days before the effective
date of the disenrollment and ends on the
date that is sixty-three (63) days after the
effective date.

E. In the case of an indi-
vidual described in Subsection G of
13.10.8.33 NMAC, the guaranteed issue
period begins on the date the individual
receives notice pursuant to Section
1882(v)(2)(B) of the Social Security Act
from the medicare supplement issuer during
the sixty-day period immediately preceding
the initial part D enrollment period and ends
on the date that is sixty-three (63) days after
the effective date of the individual’s cover-
age under medicare part D.

F. In the case of an indi-
vidual described in 13.10.8.33 NMAC but
not described in the preceding provisions of
this section, the guaranteed issue period

begins on the effective date of disenroll-
ment and ends on the date that is sixty-three
(63) days after the effective date.
[13.10.8.34 NMAC - N, 1-1-06]

13.10.8.35 EXTENDED MEDI-
GAP ACCESS FOR INTERRUPTED
TRIAL PERIODS

A. In the case of an indi-
vidual described in Subsection E of
13.10.8.33 NMAC (or deemed to be so
described, pursuant to this subsection)
whose enrollment with an organization or
provider described in Subsection E of
13.10.8.33 NMAC is involuntarily termi-
nated within the first twelve (12) months of
enrollment, and who, without an interven-
ing enrollment, enrolls with another such
organization or provider, the subsequent
enrollment shall be deemed to be an initial
enrollment described in Subsection E of
13.10.8.33 NMAC.

B. In the case of an indi-
vidual described in Subsection F of
13.10.8.33 NMAC, (or deemed to be so
described, pursuant to this subsection)
whose enrollment with a plan or in a pro-
gram described in Subsection F of
13.10.8.33 NMAC is involuntarily termi-
nated within the first twelve (12) months of
enrollment, and who, without an interven-
ing enrollment, enrolls in another such plan
or program, the subsequent enrollment shall
be deemed to be an initial enrollment
described in Subsection F of 13.10.8.33
NMAC.

C. For  purposes of
Subsections E and F of 13.10.8.33 NMAC,
no enrollment of an individual with an
organization or provider described in
Subsection E of 13.10.8.33 NMAC, or with
a plan or in a program described in
Subsection F of 13.10.8.33 NMAC, may be
deemed to be an initial enrollment under
this paragraph after the two year period
beginning on the date on which the individ-
ual first enrolled with such an organization,
provider, plan or program.

[13.10.8.35 NMAC - N, 1-1-06]

13.10.8.36 PRODUCTS TO
WHICH ELIGIBLE PERSONS ARE
ENTITLED: The medicare supplement
policy to which eligible persons are entitled
under:

A. Subsections A, B, C
and D of 13.8. 33 NMAC, is a medicare
supplement policy which has a benefit
package classified as plan A, B, C F (includ-
ing F with a high deductible), K or L offered
by any issuer;

B. Subsection E  of
13.10.8. 33 NMAC is the same medicare
supplement policy in which the individual
was most recently previously enrolled, if
available from the same issuer, or, if not so

available, a policy described in Subsection
A of 13.10.8. 36 NMAC, provided that after
December 31, 20035, if the individual was
most recently enrolled in a medicare sup-
plement policy with an outpatient prescrip-
tion drug benefit, a medicare supplement
policy described in this subsection is:

(1) the policy available from the
same issuer but modified to remove outpa-
tient prescription drug coverage; or

(2) at the election of the policy-
holder, an A, B, C, F (including F with a
high deductible), K or L policy that is
offered by any issuer;

C. Subsection F of
13.10.8. 33NMAC shall include any
medicare supplement policy offered by any
issuer; or

D. Subsection G of
13.10.8.33 is a medicare supplement policy
that has a benefit package classified as plan
A, B, C, F (including F with a high
deductible), K or L, and that is offered and
is available for issuance to new enrollees by
the same issuer that issued the individual’s
medicare supplement policy with outpatient
prescription drug coverage.

[7-1-98; 13.10.8.36 NMAC - Rp, 13 NMAC
10.8.33 NMAC, 1-1-04]

13.10.8.37 NOTIFICATION
PROVISIONS:
A. At the time of an event

described in 13.10.8.33 NMAC because of
which an individual loses coverage or bene-
fits due to the termination of a contract or
agreement, policy, or plan, the organization
that terminates the contract or agreement,
the issuer terminating the policy, or the
administrator of the plan being terminated,
respectively, shall notify the individual of
his or her rights under this section, and of
the obligations of issuers of medicare sup-
plement policies under 13.10.8.32 NMAC.
Such notice shall be communicated contem-
poraneously with the notification of termi-
nation.

B. At the time of an event
described in 13.10.8.33 NMAC because of
which an individual ceases enrollment
under a contract or agreement, policy, or
plan, the organization that offers the con-
tract or agreement, regardless of the basis
for the cessation of enrollment, the issuer
offering the policy, or the administrator of
the plan, respectively, shall notify the indi-
vidual of his or her rights under this section,
and of the obligations of issuers of medicare
supplement policies under 13.10.8.32
NMAC. Such notice shall be communicated
within ten working days of the issuer
receiving notification of disenrollment.

[13.10.8.37 NMAC - Rp, 13.10.8.34
NMAC, 1-1-06]
13.10.8.38 STANDARDS FOR
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CLAIMS PAYMENT:

A. An issuer shall comply
with section 1882(c)(3) of the Social
Security Act (as enacted by section
4081(b)(2)(c) of the Omnibus Budget
Reconciliation Act of 1987 (OBRA) (P.L.
100-203)) by:

(1) accepting a notice from a
medicare carrier on dually assigned claims
submitted by participating physicians and
suppliers as a claim for benefits in place of
any other claim form otherwise required
and making a payment determination on the
basis of the information contained in that
notice;

(2) notifying the participating
physician or supplier and the beneficiary of
the payment determination;

(3) paying the participating physi-
cian or supplier directly;

(4) furnishing, at the time of
enrollment, each enrollee with a card listing
the policy name, number and a central mail-
ing address to which notices from a
medicare carrier may be sent;

(5) paying user fees for claim
notices that are transmitted electronically or
otherwise; and

(6) providing to the secretary of
health and human services, at least annual-
ly, a central mailing address to which all
claims may be sent by medicare carriers.

B. Compliance with the
requirements set forth in Subsection A of
13.10.8.38 NMAC shall be certified on the
medicare supplement insurance experience
reporting form.

[13.10.8.38 NMAC - Rp, 13.10.8.35
NMAC, 1-1-06]
13.10.8.39 CERTAIN INDIVID-

UAL CONTRACTS TREATED AS
GROUP POLICIES: Medicare supple-
ment policies, including certificates of a
master policy, issued as a result of solicita-
tions of individuals by agents or through the
mail or mass media advertising, including
both print and broadcast advertising, shall
be treated as individual policies, except that
for purposes of 13.10.8.40, 13.10.8.43 and
13.10.8.44 NMAC such policies issued
under a group master contract after April 1,
1990 shall be considered group policies.

[13.10.8.39 NMAC - Rp, 13.10.8.36
NMAC, 1-1-06]
13.10.8.40 LOSS RATIO STAN-
DARD:

A. All medicare supple-

ment policies, certificates or other policies
or certificates in force in this state designed
to reimburse or pay as a result of hospital-
ization, medical or surgical expenses of per-
sons eligible for medicare shall return to
policyholders in the form of aggregate ben-
efits (not including anticipated refunds or
credits) under the policy, for the entire peri-

od for which rates are computed to provide
coverage, commencing with the later of
January 1, 1989, or the inception of the pol-
icy, on the basis of incurred claims experi-
ence or incurred health care expenses where
coverage is provided by a health mainte-
nance organization on a service rather than
reimbursement basis and earned premiums
for such period and in accordance with
accepted actuarial principles and practices:

(1) at least 75 percent of the
aggregate amount of premiums earned in
the case of group policies; or

(2) at least 65 percent of the
aggregate amount of premium earned in the
case of individual policies.

B. Incurred health care
expenses where coverage is provided by a
health maintenance organization shall not
include:

(1) home office and overhead
costs;

(2) advertising costs;

(3) commissions and other acqui-
sition costs;

(4) taxes;

(5) capital costs;

(6) administrative costs; and

(7) claims processing costs.

C. All filings of rates,
actuarial memorandums and rating sched-
ules for 1989 and thereafter shall demon-
strate that expected claims in relation to pre-
miums comply with the requirements of
13.10.8.40 through 13.10.8.44 NMAC
when combined with actual experience to
date. Filings of rate revisions shall also
demonstrate that the anticipated loss ratio
over the entire future period for which the
revised rates are computed to provide cov-
erage can be expected to meet the appropri-
ate loss ratio standards.

D. For purposes of apply-
ing Subsections A and B of 13.10.8. 40
NMAC and Subsection C of 13.10.8.46
NMAC, policies issued as a result of solici-
tations of individuals through the mails or
by mass media advertising (including both
print and broadcast advertising) shall be
deemed to be group policies.
[13.10.8.40 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.37

13.10.8.41 REFUND OR CRED-
IT CALCULATION:

A. An issuer shall collect
and file with the superintendent by May 31
of each year the data contained in the
reporting form prescribed in 13.10.8.75
NMAC for each type in a standard medicare
supplement benefit plan.

B. If on the basis of the
experience as reported the benchmark ratio
since inception (ratio 1) exceeds the adjust-
ed experience ratio since inception (ratio 3),
then a refund or credit calculation is
required. The refund calculation shall be

done on a statewide basis for each type in a
standard medicare supplement benefit plan.
For purposes of the refund or credit calcula-
tion, experience on policies issued within
the reporting year shall be excluded.

C. For the purposes of this
section policies or certificates issued prior
to July 1, 1992, the issuer shall make the
refund or credit calculation separately for
all individual policies (including all group
policies subject to an individual loss ratio
standard when issued) combined and all
other group policies combined for experi-
ence after January 1, 1996. The first such
report shall be due by May 31, 1998.

D. A refund or credit shall
be made only when the benchmark loss
ratio exceeds the adjusted experience loss
ratio and the amount to be refunded or cred-
ited exceeds a de minimis level. Such
refund shall include interest from the end of
the calendar year to the date of the refund or
credit at a rate specified by the secretary of
health and human services, but in no event
shall it be less than the average rate of inter-
est for 13-week treasury notes. A refund or
credit against premium due shall be made
by September 30 following the experience
year upon which the refund or credit is
based.

[13.10.8.41 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.38

13.10.8.42 ANNUAL FILING OF
PREMIUM RATES:

A. An issuer of medicare
supplement policies and certificates issued
before and after the effective date of this
rule in this state shall file annually its rates,
rating schedule, actuarial memorandums
and supporting documentation including
ratios of incurred losses to earned premiums
by policy duration for approval by the
superintendent in accordance with the filing
requirements and procedures prescribed by
the superintendent. The supporting docu-
mentation shall also demonstrate in accor-
dance with actuarial standards of practice
using reasonable assumptions that the
appropriate loss ratio standards can be
expected to be met over the entire period for
which rates are computed. Such demonstra-
tion shall exclude active life reserves.

B. An expected third-year
loss ratio which is greater than or equal to
the applicable percentage shall be demon-
strated for policies, subscriber contracts or
certificates in force less than three years.

[13.10.8.42 NMAC - Rp, 13.10.8.39
NMAC, 1-1-06]
13.10.8.43 PREMIUM ADJUST-

MENTS: As soon as practicable, but prior
to the effective date of enhancements in
medicare benefits, every issuer of medicare
supplement policies or certificates in this
state shall file with the superintendent, in
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accordance with the applicable filing proce-
dures of this state:

A. Appropriate premium
adjustments necessary to produce loss ratios
as anticipated for the current premium for
the applicable policies or certificates. The
supporting documents necessary to justify
the adjustments shall accompany the filing.
An issuer shall make premium adjustments
necessary to produce an expected loss ratio
under the policy or certificate to conform to
minimum loss ratio standards for medicare
supplement policies and which are expected
to result in a loss ratio at least as great as
that originally anticipated in the rates used
to produce current premiums by the issuer
for the medicare supplement policies or cer-
tificates. No premium adjustment which
would modify the loss ratio experience
under the policy other than the adjustments
described herein shall be made with respect
to a policy at any time other than upon its
renewal date or anniversary date.

B. If an issuer fails to
make premium adjustments acceptable to
the superintendent, the superintendent may
order premium adjustment, refunds or pre-
mium credits deemed necessary to achieve
the loss ratio required by this section.

C. Any appropriate riders,
endorsements or policy forms needed to
accomplish the medicare supplement policy
or certificate modifications necessary to
eliminate  benefit duplications with
medicare. Such riders, endorsements or pol-
icy forms shall provide a clear description
of the medicare supplement benefits provid-
ed by the policy or certificate.

[13.10.8.43 NMAC - Rp, 13.10.8.40
NMAC, 1-1-06]
13.10.8.44 PUBLIC  HEAR-

INGS: The superintendent in addition to
the superintendent’s other powers to call a
hearing, may conduct a public hearing to
gather information concerning a request by
an issuer for an increase in a rate for a poli-
cy form or certificate form issued before or
after the effective date of this rule if the
experience of the form for the previous
reporting period is not in compliance with
the applicable loss ratio standard. The deter-
mination of compliance is made without
consideration of any refund or credit for
such reporting period. Public notice of such
hearing shall be furnished in a manner
deemed appropriate by the superintendent.

[13.10.8.44 NMAC - Rp, 13.10.8.41
NMAC, 1-1-06]
13.10.8.45 FILING AND

APPROVAL OF POLICIES AND CER-
TIFICATES AND PREMIUM RATES:
A. Policies and certifi-
cates.
(1) An issuer shall not deliver or

issue for delivery a policy or certificate to a
resident of this state unless the policy form
or certificate form has been filed with and
approved by the superintendent in accor-
dance with filing requirements and proce-
dures prescribed in Chapter 59A, Articles
15, 18, 44, 46 and 47 NMSA 1978.

(2) An issuer shall file any riders
or amendments to policy or certificate
forms to delete outpatient prescription drug
benefits as required by the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 with the super-
intendent in accordance with the filing
requirements and procedures prescribed in
Chapter 59A, Articles 15, 18, 44, 46 and 47
NMSA 1978.

B. Rates. An issuer shall
not use or change premium rates for a
medicare supplement policy or certificate or
other policies or certificates designed to
reimburse or pay as a result of hospitaliza-
tion, medical and surgical expense of per-
sons eligible for medicare unless the rates,
rating schedule and supporting documenta-
tion have been filed with and approved by
the superintendent in accordance with the
filing requirements and procedures pre-
scribed in 13.10.8.42 NMAC and in
Chapter 59A, Articles 15, 18, 23, 44, 46 and
47 NMSA 1978.

[13.10.8.45 NMAC - Rp, 13.10.8.42
NMAC, 1-1-06]
13.10.8.46 RESTRICTIONS ON

NUMBER OF FORMS FILED:

A. Except as provided in
Subsection B of 13.10.8.46 NMAC, an
issuer shall not file for approval more than
one form of a policy or certificate of each
type for each standard medicare supplement
benefit plan.

B. An issuer may offer,
with the approval of the Superintendent, up
to 4 additional policy forms or certificate
forms of the same type for the same stan-
dard medicare supplement benefit plan, one
for each of the following cases:

(1) the inclusion of new or inno-
vative benefits;

(2) the addition of either direct
response or agent marketing methods;

(3) the addition of either guaran-
teed issue or underwritten coverage; and

(4) the offering of coverage to
individuals eligible for medicare by reason
of disability.

C. For the purpose of this
section, “type” means an individual policy
or a group policy.

[13.10.8.46 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.43

13.10.8.47 AVAILABILITY OF
APPROVED FORMS:
A. Except as provided in

Paragraph (1) of Subsection A of 13.10.8.47
NMAC, an issuer shall continue to make
available for purchase any policy form or
certificate form issued after the effective
date of this rule that has been approved by
the superintendent. A policy form or certifi-
cate form shall not be considered to be
available for purchase unless the issuer has
actively offered it for sale in the previous
twelve months.

(1) An issuer may discontinue the
availability of a policy form or certificate
form if the issuer provides to the superin-
tendent in writing its decision at least sixty
days prior to discontinuing the availability
of the form of the policy or certificate. After
receipt of the notice by the Superintendent,
the issuer shall no longer offer for sale the
policy form or certificate form in this state.

(2) An issuer that discontinues the
availability of a policy form or certificate
form pursuant to Paragraph (1) of
Subsection A of 13.10.8.47 NMAC shall not
file for approval a new policy form or cer-
tificate form of the same type for the same
standard medicare supplement benefit plan
as the discontinued form for a period of five
years after the issuer provides notice to the
superintendent of the discontinuance. The
period may be reduced if the superintendent
determines that a shorter period is appropri-
ate.

B. The sale or other trans-
fer of medicare supplement business to
another issuer shall be considered a discon-
tinuance for the purposes of this subsection.

C. A change in the rating
structure or methodology shall be consid-
ered a discontinuance under Subsection A of
13.10.8.47 NMAC unless the issuer com-
plies with the following requirements.

(1) The issuer provides an actuar-
ial memorandum in a form and manner pre-
scribed by the superintendent, describing
the manner in which the revised rating
methodology and resultant rates differ from
the existing rating methodology and result-
ant rates.

(2) The issuer does not subse-
quently put into effect a change or rates or
rating factors that would cause the discon-
tinued and subsequent rates as described in
the actuarial memorandum to change. The
superintendent may approve a change to the
differential which is in the public interest.
[13.10.8.47 NMAC - Rp, 13.10.8.44
NMAC, 1-1-06]

13.10.8.48 COMBINING
FORMS PERMITTED:

A. Except as provided in
Subsection B of 13.10.8.48 NMAC the
experience of all policy forms or certificate
forms of the same type in a standard
medicare supplement benefit plan shall be
combined for purposes of the refund or
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credit calculation prescribed in 13.10.8.41
NMAC.

B. Forms assumed under
an assumption reinsurance agreement shall
not be combined with the experience of
other forms for purposes of the refund or
credit calculation.

[13.10.8.48 NMAC - Rp, 13.10.8.45
NMAC, 1-1-06]
13.10.8.49 PERMITTED COM-

PENSATION ARRANGEMENTS:

A. An issuer or other enti-
ty may provide commission or other com-
pensation to an agent or other representative
for the sale of a medicare supplement poli-
cy or certificate only if the first year com-
mission or other first year compensation is
no more than two hundred percent of the
commission or other compensation paid off
selling or servicing the policy or certificate
in the second year or period.

B. The commission or
other compensation provided in subsequent
(renewal) years must be the same as that
provided in the second year or period and
must be provided for no fewer than five
renewal years.

C. No issuer or other enti-
ty shall provide compensation to its agents
or other producers and no agent or producer
shall receive compensation greater than the
renewal compensation payable by the
replacing insurer on renewal policies or cer-
tificates if an existing policy or certificate is
replaced.

D. For purposes of this
section, “compensation” includes pecuniary
or non-pecuniary remuneration of any kind
relating to the sale or renewal of the policy
or certificate including, but not limited to,
bonuses, gifts, prizes, awards and finders
fees.

[13.10.8.49 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.46

13.10.8.50 REQUIRED
CLOSURE PROVISIONS:

A. Medicare supplement
policies and certificates shall include a
renewal or continuation provision. The lan-
guage or specifications of such provision
must be consistent with the type of contract
issued. Such provision shall be appropriate-
ly captioned, and shall appear on the first
page of the policy and shall include any
reservation by the issuer of the right to
change premiums and any automatic renew-
al premium increases based on the policy-
holder’s age.

B. Except for riders or
endorsements by which the issuer effectu-
ates a request made in writing by the
insured, exercises a specifically reserved
right under a medicare supplement policy,
or is required to reduce or eliminate benefits
to avoid duplication of medicare benefits,

DIS-

all riders or endorsements added to a
medicare supplement policy after date of
issue or at reinstatement or renewal which
reduce or eliminate benefits or coverage in
this policy shall require a signed acceptance
by the insured. After the date of policy, or
certificate issue, any rider or endorsement
which increases benefits or coverage with a
concomitant increase in premium during the
policy term shall, unless the benefits are
required by the minimum standards for
medicare supplement policies, be agreed to
in writing and signed by the insured, except
if the increased benefits or coverage is
required by law. Where a separate addition-
al premium is charged for benefits provided
in connection with riders or endorsements,
such premium charge shall be set forth in
the policy.

C. Medicare supplement
policies or certificates issued or delivered
after July 1, 1992 shall not provide for the
payment of benefits based on standards
described as “unusual and customary” or
words of similar import.

D. If a medicare supple-
ment policy or certificate contains any lim-
itations with respect to preexisting condi-
tions, such limitations shall appear as a sep-
arate paragraph of the policy and be labeled
as “preexisting condition limitations.”

E. Medicare supplement
policies and certificates shall have a notice
prominently printed on the first page of the
policy or certificate or attached thereto stat-
ing in substance that the policyholder or
certificateholder shall have the right to
return the policy or certificate within thirty
days of its delivery and to have the premi-
um refunded within thirty days after its
return if, after examination of the policy or
certificate, the insured is not satisfied for
any reason.

F. Issuers of health insur-
ance policies or certificates which provide
hospital or medical expense coverage on an
expense incurred or indemnity basis, to a
person(s) eligible for medicare shall pro-
vide to all applicants a guide to health insur-
ance for people with medicare in the form
developed jointly by the national associa-
tion of insurance commissioners and the
centers for medicare and medicaid services
(CMS) and in a type size no smaller than 12
point type. Delivery of the guide shall be
made whether or not such policies or cer-
tificates are advertised, solicited or issued
as medicare supplement policies or certifi-
cates as defined in the rule. Except in the
case of direct response issuers delivery of
the guide shall be made to the applicant at
the time of application and acknowledg-
ment of the guide shall be obtained by the
issuer. Direct response issuers shall deliver
the guide to the applicant upon request but
no later than at the time the policy is deliv-
ered.

[13.10.8.50 NMAC - Rp, 13.10.8.47
NMAC, 1-1-06]
13.10.8.51 NOTICE REQUIRE-
MENTS:

A. As soon as practicable,

but no later than thirty days prior to the
annual effective date of any medicare bene-
fits changes, an issuer shall notify its poli-
cyholders and certificateholders of modifi-
cations it has made to medicare supplement
insurance policies or certificates in a format
approved by the superintendent. In addition,
such notice shall:

(1) include a description of revi-
sions to the medicare program and a
description of each modification made to
the coverage provided under the medicare
supplement policy or certificate; and

(2) inform each policyholder or
certificateholder as to when any premium
adjustment is to be made, due to changes in
medicare.

B. The notice of benefit
modifications and any premium adjust-
ments shall be in outline form and in clear
and simple term so as to facilitate compre-
hension.

C. Such notices shall not
contain or be accompanied by any solicita-
tion.

D. MMA notice require-
ments: Issuers shall comply with any
notice requirements of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003.
[13.10.8.51 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.48

13.10.8.52 OUTLINE OF COV-
ERAGE REQUIREMENTS OF
MEDICARE SUPPLEMENT POLI-
CIES:

A. Issuers shall provide an
outline of coverage to all applicants at the
time application is presented to the prospec-
tive applicant and except for direct response
policies, shall obtain an acknowledgment of
receipt of such outline from the applicant.

B. If an outline of cover-
age is provided at the time of application
and the medicare supplement policy or cer-
tificate is issued on a basis which would
require revision of the outline, a substitute
outline of coverage properly describing the
policy or certificate shall accompany such
policy or certificate when it is delivered and
contain the following statement, in no less
than twelve point type, immediately above
the company name: “NOTICE: Read this
outline of coverage carefully. It is not iden-
tical to the outline of coverage provided
upon application and the coverage original-
ly applied for has not been issued.”

C. The outline of coverage
provided to applicants pursuant to
13.10.8.60 NMAC consists of four parts: a
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cover page, premium information, disclo-
sure pages, and charts displaying the fea-
tures of each benefit plan offered by the
issuer.

D. The outline of coverage
shall be in the language, format, and order
prescribed in 13.10.8.60 NMAC in no less
than twelve point type. All plans A - L shall
be shown on the cover page, and the plan(s)
that are offered by the issuer shall be promi-
nently identified. Premium information for
plans that are offered shall be shown on the
cover page or immediately following the
cover page and shall be prominently dis-
played. The premium and mode shall be
stated for all plans that are offered to the
prospective applicant. All possible premi-
ums for the prospective applicant shall be
illustrated.

E. Notice regarding poli-
cies, or certificates which are not medicare
supplement policies.

(1) Any health insurance policy or
certificate other than a medicare supplement
policy; a policy issued pursuant to a con-
tract under Section 1876 of the Federal
Social Security Act (42 U.S.C. 1395 et.
seq.); disability income policy; other poli-
cies identified in Section 59A-24A-2B
NMSA 1978, issued for delivery in the state
to persons eligible for medicare shall notify
insureds under the policy that the policy is
not a medicare supplement policy or certifi-
cate. The notice shall either be printed or
attached to the first page of the outline of
coverage delivered to insureds under the
policy, or if no outline of coverage is deliv-
ered, to the first page of the policy or cer-
tificate delivered to insured. The notice
shall be in no less than twelve (12) point
type and shall contain the following lan-
guage: “THIS (POLICY OR CERTIFI-
CATE) IS NOT A MEDICARE SUPPLE-
MENT (POLICY OR CONTRACT). If you
are eligible for medicare, review the guide
to health insurance for people with
medicare available from the company.”

(2) Applications provided to per-
sons eligible for medicare for the health
insurance policies or certificates described
in Paragraph (1) of Subsection E of
13.10.8.52NMAC shall disclose, using the
applicable statement in 13.10.8.77 or
13.10.8.78 NMAC, the extent to which the
policy duplicates medicare. The disclosure
statement shall be provided as part of, or
together with, the application for the policy
or certificate.

[13.10.8.52 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.49

13.10.8.53 REQUIREMENTS
FOR APPLICATION FORMS AND
REPLACEMENT COVERAGE:

A. Application forms shall
include the following questions designed to

elicit information as to whether, as of the
date of the application, the applicant cur-
rently has medicare supplement, medicare
advantage, medicaid coverage or another
health insurance policy or certificate in
force or whether a medicare supplement
policy or certificate is intended to replace
any other accident and sickness policy or
certificate presently in force. A supplemen-
tary application or other form to be signed
by the applicant and agent containing the
questions and statements in 13.10.8.73
NMAC may be used.

B. Agents shall list any
other health insurance policies they have
sold to the applicant, including the follow-
ing.

(1) Policies sold which are still in
force.

(2) Policies sold in the past five
years which are no longer in force.

C. In the case of a direct
response issuer, a copy of the application or
supplemental form, signed by the applicant,
and acknowledged by the insurer, shall be
returned to the applicant by the insurer upon
delivery of the policy.

D. Upon determining that
a sale will involve replacement of medicare
supplement coverage, any issuer, other than
a direct response issuer, or its agent, shall
furnish the applicant, prior to issuance or
delivery of the medicare supplement policy
or certificate, a notice regarding replace-
ment of health medicare supplement cover-
age. One copy of such notice signed by the
applicant and the agent, except where the
coverage is sold without an agent, shall be
provided to the applicant and an additional
signed copy shall be retained by the issuer.
A direct response issuer shall deliver to the
applicant at the time of the issuance of the
policy the notice regarding replacement of
health medicare supplement coverage.

E. The notice required by
Subsection D of 13.10.8.53 NMAC for an
issuer shall be provided in substantially the
form in 13 10.8.74 NMAC in no less than
twelve (12) point type.

F. Paragraphs a and b of
the replacement notice (applicable to preex-
isting conditions) may be deleted by an
issuer if the replacement does not involve
application of a new preexisting condition
limitation.

[13.10.8.53 NMAC - Rp, 13.10.8.51
NMAC, 1-1-06]
13.10.8.54 FILING REQUIRE-

MENTS FOR ADVERTISING: Every
issuer of medicare supplement insurance
policies or certificates, including medicare-
risk contracts, in this state shall provide a
copy of any medicare supplement advertise-
ment intended for use in this state whether
through written, radio or television medium

to the superintendent for review and
approval. The advertisement shall comply
with all applicable laws of this state. No
representative or marketer of medicare sup-
plement insurance policies or certificates
shall advertise any medicare supplement
insurance policies or certificates in this state
unless a copy of such advertising was sub-
mitted by the issuer and received the super-
intendent’s approval.

[13.10.8.54 NMAC - Rp, 13.10.8.52
NMAC, 1-1-06]
13.10.8.55 STANDARDS FOR
MARKETING:

A. An issuer, directly or

through its producers, shall:

(1) establish marketing proce-
dures to assure that any comparison of poli-
cies by its agents or other producers will be
fair and accurate;

(2) establish marketing proce-
dures to assure excessive insurance is not
sold or issued;

(3) display prominently by type,
stamp or other appropriate means, on the
first page of the policy the following:
“Notice to buyer: This policy may not cover
all of your medical expenses;”

(4) inquire and otherwise make
every reasonable effort to identify whether a
prospective applicant or enrollee for a
medicare supplement insurance already has
health insurance and the types and amounts
of any such insurance; and

(5) establish auditable procedures
for verifying compliance with this subsec-
tion.

B. In addition to the prac-
tices prohibited in Chapter 59A, Article 16
NMSA 1978, the following acts and prac-
tices are prohibited.

(1) High pressure tactics.
Employing any method of marketing hav-
ing the effect of or tending to induce the
purchase of insurance through force, fright,
threat, whether expressed or implied, or
undue pressure to purchase or recommend
the purchase of insurance; and

(2) Cold lead advertising. Making
use directly or indirectly of any method of
marketing which fails to disclose in a con-
spicuous manner that a purpose of the
method of marketing is solicitation of insur-
ance and that contact will be made by an
insurance agent or insurer in a conspicuous
manner.

C. The terms “medicare
supplement,” “medigap,” “medicare wrap-
around” and words of similar import shall
not be used unless the policy is issued in
compliance with this rule.

EEINT3

[13.10.8.55 NMAC - Rp, 13.10.8.53
NMAC, 1-1-06]
13.10.8.56 APPROPRIATE-
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NESS OF RECOMMENDED PUR-
CHASE AND EXCESSIVE INSUR-
ANCE:

A. In recommending the
purchase or replacement of any medicare
supplement policy or certificate an agent
shall make reasonable efforts to determine
the appropriateness of a recommended pur-
chase or replacement.

B. Any sale of a medicare
supplement policy or certificate that will
provide an individual more than one
medicare supplement, policy or certificate
is prohibited.

C. An issuer shall not
issue a medicare supplement policy or cer-
tificate to an individual enrolled in medicare
part C unless the effective date of the cov-
erage is after the termination date of the
individual’s part C coverage.
[13.10.8.56 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.54

13.10.8.57 REPORTING OF
MULTIPLE POLICIES:

A. On or before March 1
of each year, an issuer shall report the fol-
lowing information for every individual res-
ident of this state for which the issuer has in
force more than one medicare supplement
policy or certificate:

(1) policy and certificate number;
and

(2) date of issuance.

B. The items in Subsection
A 0f 13.10.8.57 NMAC must be grouped by
individual policyholder.

[13.10.8.57 NMAC - Rp, 13.10.8.55
NMAC, 1-1-06]
13.10.8.58 PROHIBITION

AGAINST PRE-EXISTING CONDI-
TIONS, WAITING PERIODS, ELIMI-
NATION PERIODS, AND PROBA-
TIONARY PERIODS IN REPLACE-
MENT POLICIES OR CERTIFI-
CATES:

A. If a medicare supple-
ment policy or certificate replaces another
medicare supplement policy or certificate,
the replacing issuer shall waive any time
periods applicable to the preexisting condi-
tions, waiting periods, elimination periods
and probationary periods in the new
medicare supplement policy to the extent
such time was spent under the original pol-
icy.

B. If a medicare supple-
ment policy or certificate replaces another
medicare supplement policy or certificate
which has been in effect for at least six
months, the replacing policy shall not pro-
vide any time period applicable to preexist-
ing conditions, waiting periods, elimination
periods and probationary periods for bene-
fits similar to those contained in the original
policy or certificate.

[13.10.8.58 NMAC - Rp, 13.10.8.56
NMAC, 1-1-06]
13.10.8.59 INSTRUCTIONS

FOR USE OF THE DISCLOSURE
STATEMENTS FOR HEALTH INSUR-
ANCE POLICIES SOLD TO
MEDICARE BENEFICIARIES THAT
DUPLICATE MEDICARE:

A. Section 1882 (d) of the
federal Social Security Act (42 U.S.C.
1395ss) prohibits the sale of a health insur-
ance policy (the term policy or policies
includes certificates) to medicare benefici-
aries that duplicate medicare benefits unless
it will pay benefits without regard to other
health coverage and it includes the pre-
scribed disclosure statement on or together
with the application.

B. All types of health
insurance policies that duplicate medicare
shall include one of the attached disclosure
statements, according to the particular poli-
cy type involved, on the application or
together with the application. The disclo-
sure statement may not vary from the
attached statements in terms of language or
format (type size, type proportional spac-
ing, bold character, line spacing, and usage
of boxes around text).

C. State and federal law
prohibits insurers from selling a medicare
supplement policy to a person that already
has a medicare supplement policy except as
a replacement.

D. Property/casualty and
life insurance policies are not considered
health insurance.

E. Disability income poli-
cies are not considered to provide benefits
that duplicate medicare.

F. Long-term care insur-
ance policies that coordinate with medicare
and other health insurance are not consid-
ered to provide benefits that duplicate
medicare.

G The federal law does
not pre-empt state laws that are more strin-
gent than the federal requirements.

H. The federal law does
not pre-empt existing state form filing
requirements.

I Section 1882 of the fed-

eral Social Security Act was amended in
Subsection (d)(3)(A) to allow for alterna-
tive disclosure statements. Carriers may use
either the original disclosure statements
provided in 13.10.8.77 NMAC with the req-
uisite insurance product or the alternative
disclosure  statements provided in
13.10.8.78 NMAC but may not use both
simultaneously.

[13.10.8.59 NMAC - Rp,
NMAC, 1-1-06]

13.10.8.57

13.10.8.60 OUTLINE OF COV-
ERAGE: The following language shall be

included in the outline of coverage in the
order prescribed below. A sample form of
the outline of coverage is posted on the pub-
lic regulation commission, insurance divi-
sion website, www.nmprc.state.nm.us, at
“insurance,” then “life and health.”

A. (COMPANY NAME).

B. Outline of Medicare
Supplement Coverage — Cover Page: 1 of
2.

C. Benefit Plan(s)
(insert letter(s) of plan(s) being offered).
D. These charts show the

benefits included in each of the standard
medicare supplement plans. Every company
must make available plan “A.” Some plans
may not be available in your state.

E. See Outlines of
Coverage sections for details about ALL
plans.

F. Basic
plans A - J.

(1) Hospitalization. Part A coin-
surance plus coverage for 365 additional
days after Medicare benefits end.

(2) Medical expenses. Part B
coinsurance (generally 20 percent of
Medicare-approved expenses), or copay-
ments for hospital outpatient services).

(3) Blood. First three pints of
blood each year.

G First chart:

(1) Plan A. Basic benefits.

(2) Plan B.

(a) Basic benefits.

(b) Part A deductible.

(3) Plan C.

(a) Basic benefits.

(b) Skilled nursing facility coin-

benefits for

surance.

(c) Part A deductible.

(d) Part B deductible.

(e) Foreign travel emergency.

(4) Plan D.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(c) Part A deductible.

(d) Foreign travel emergency.

(e) At-home recovery.

(5) Plan E.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(c) Part A deductible.

(d) Foreign travel emergency.

(e) Preventative care NOT cov-
ered by Medicare.

(6) Plan F.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(c) Part A deductible.

(d) Part B deductible.

(e) Part B excess 100 percent.

(f) Foreign travel emergency.

(g) High deductible plan F option.
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This high deductible plan pays the same
benefits as plan F after one has paid a cal-
endar year ($1690) deductible. Benefits
from high deductible plan F will not begin
until out-of-pocket expenses are ($1690).
Out-of-pocket expenses for this deductible
are expenses that would ordinarily be paid
by the policy. These expenses include the
medicare deductibles for part A and part B,
but do not include the plan’s separate for-
eign travel emergency deductible.

(7) Plan G.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(¢) Part A deductible.

(d) Part B excess 80 percent.

(e) Foreign travel emergency.

(f) At-home recovery.

(8) Plan H.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(¢) Part A deductible.

(d) Foreign travel emergency

(9) Plan L.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(¢) Part A deductible.

(d) Part B excess 100 percent.

(e) Foreign travel emergency.

(f) At-home recovery.

(10) Plan J.

(a) Basic benefits.

(b) Skilled nursing facility coin-
surance.

(¢) Part A deductible.

(d) Part B deductible.

(e) Part B excess 100 percent.

(f) Foreign travel emergency.

(g) At-home recovery.

(h) Preventive care NOT covered
by medicare.

(i) High deductible plan J option.
This high deductible plan pays the same
benefits as plan J after one has paid a calen-
dar year ($1690) deductible. Benefits from
high deductible plan J will not begin until
out-of-pocket expenses are ($1690). Out-
of-pocket expenses for this deductible are
expenses that would ordinarily be paid by
the policy. These expenses include the
medicare deductibles for part A and part B,
but do not include the plan’s separate for-
eign travel emergency deductible.

H. (COMPANY NAME).

I Outline of medicare
supplement coverage - cover page 2.

J. Basic benefits for

plans K and L include similar services as
plans A - J, but cost-sharing for the basic
benefits is at different levels.

K. Second chart.

(1) Plan J.

(a) Basic benefits.

(b) Skilled nursing coinsurance.

(¢) Part A deductible.

(d) Part B deductible.

(e) Part B excess 100 percent.

(f) Foreign travel emergency.

(g) At-home recovery.

(h) Preventive care NOT covered
by medicare.

(2) Plan K. Plan K provides for
different cost-sharing for items and serv-
ices than plans A - J. Once you reach the
annual limit, the plan pays 100 percent of
the medicare copayments, coinsurance,
and deductibles for the rest of the calen-
dar year. The out-of-pocket annual limit
does NOT include charges from your
provider that exceed medicare-approved
amounts, called “excess charges.” You
will be responsible for paying excess
charges.

(a) One hundred percent of part A
hospitalization coinsurance plus coverage
for 365 days after medicare benefits end.

(b) Fifty percent hospice cost-
sharing.

(¢) Fifty percent of medicare-eli-
gible expenses for the first three pints of
blood.

(d) Fifty percent part B coinsur-
ance, except 100 percent coinsurance for
part B preventive services.

(e) Fifty percent skilled nursing
facility coinsurance.

(f) Fifty percent part A deductible.

(g) (Four thousand dollars) out of
pocket annual limit. The out-of-pocket
annual limit will increase each year for
inflation.

(3) Plan L. Plan L provides for
different cost-sharing for items and serv-
ices than plans A - J. Once you reach the
annual limit, the plan pays 100 percent of
the medicare copayments, coinsurance,
and deductibles for the rest of the calen-
dar year. The out-of-pocket annual limit
does NOT include charges from your
provider that exceed medicare-approved
amounts, called “excess charges.” You
will be responsible for paying excess
charges.

(a) One hundred percent of part A
hospitalization coinsurance plus coverage
for 365 days after medicare benefits end.

(b) Seventy five percent hospice
cost-sharing.

(¢) Seventy five percent of
medicare eligible expenses for the first three
pints of blood.

(d) Seventy five percent part B
coinsurance, except 100 percent coinsur-
ance for part B preventive services.

(e) Seventy five percent skilled
nursing facility coinsurance.

(f) Seventy five percent part A
deductible.

(g) (Two thousand dollars) out of

pocket annual limit. The out-of-pocket
annual limit will increase each year for
inflation.

L. See Outlines of
Coverage for details and exceptions.

M. PREMIUM INFOR-
MATION (Boldface Type).

N. We (insert issuer’s
name) can only raise your premium if we
raise the premium for all policies like yours
in this state. (If the premium is based on the
increasing age of the insured, include infor-
mation specifying when premiums will
change.)

0. DISCLOSURES
(Boldface Type).

P. Use this outline to com-
pare benefits and premiums among policies.

Q. READ YOUR POLI-

CY VERY CAREFULLY (Boldface
Type)

R. This is only an outline
describing your policy’s most important
features. The policy is your insurance con-
tract. You must read the policy itself to
understand all of the rights and duties of
both you and your insurance company.

S. RIGHT TO RETURN
POLICY (Boldface Type).
T. If you find that you are

not satisfied with your policy, you may
return it to (insert issuer’s address). If you
send the policy back to us within 30 days
after you receive it, we will treat the policy
as if it had never been issued and return all
of your payments.

U. POLICY REPLACE-
MENT (Boldface Type).
V. If you are replacing

another health insurance policy, do NOT
cancel it until you have actually received
your new policy and are sure you want to
keep it.

W. NOTICE (Boldface
Type).

X. This policy may not
fully cover all of your medical costs.

Y. (for agents:) Neither

(insert company name) nor its agents are
connected with Medicare.

Z. (for direct response:)
(insert company name) is not connected
with Medicare.

AA. This outline of cover-
age does not give all the details of medicare
coverage. Contact your local social security
office or consult “medicare and you” for
more details.

BB. COMPLETE
ANSWERS ARE VERY IMPORTANT
(Boldface Type)

CC. When you fill out the

application for the new policy, be sure to
answer truthfully and completely all ques-
tions about your medical and health history.
The company may cancel your policy and
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refuse to pay any claims if you leave out or
falsify important medical information. (If
the policy or certificate is guaranteed issue,
this paragraph need not appear.)

DD. Review the application
carefully before you sign it. Be certain that
all information has been properly recorded.

EE. (Include for each plan
prominently identified in the cover page, a
chart showing the services, medicare pay-
ments, plan payments and insured payments
for each plan, using the same language, in
the same order, using uniform layout and
format as shown in the charts in 13.10.8.61
through 13.10.8.72 NMAC. No more than
four plans may be shown on one chart. For
purposes of illustration, charts for each plan
are included in this rule. An issuer may use
additional benefit plan designations on
these charts pursuant to Subsection D of
13.10.8.24 NMAC.)

FF. (Include an explanation
of any innovative benefits on the cover page
and in the chart, in a manner approved by
the superintendent.)

[13.10.8.60 NMAC - Rp, 13.10.8.58
NMAC, 1-1-06]
13.10.8.61 PLAN A: The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN A:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $0. You pay
$(876) (part A deductible).

(b) 615t through 90t day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited

from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

() 915t day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100t day.
Medicare pays all but $(109.50) a day. Plan
pays $0. You pay up to $(109.50) a day.

(¢) 1015! day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN A (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c¢) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays

$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN A (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

[13.10.8.61 NMAC - Rp, 13.10.8.59
NMAC, 1-1-06]
13.10.8.62 PLAN B: The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN B:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

() 615t through 90th day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(c) 91t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 918t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You



New Mexico Register / Volume XVI, Number 18 / September 30, 2005

1083

pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

(e) 918! day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day. Plan
pays $0. You pay up to $(109.50) a day.

() 1015t day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN B (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays general-

ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN B (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

[13.10.8.62 NMAC - Rp, 13.10.8.60
NMAC, 1-1-06]
13.10.8.63 PLAN C: The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN C:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

(b) 615t through 90th day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 915t day and after - while

using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 918t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

() 915 day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day. Plan
pays $0. You pay up to $(109.50) a day.

(¢) 1015t day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN C (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for services (which are
noted with an asterisk), your part B
deductible will have been met for the calen-
dar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
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diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $(100) (part B
deductible). You pay $0.

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $(100) (part B
deductible). You pay $0.

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN C (CON-
TINTUED): PARTS A AND B. Home
health care. Medicare approved services.
Once you have been billed $(100) of
medicare-approved amounts for covered
services (which are noted with an asterisk),
your part B deductible will have been met
for the calendar year.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $(100) part B
deductible). You pay $0.

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

D. PLAN C (CONTIN-
UED): OTHER BENEFITS NOT COV-
ERED BY MEDICARE: Foreign travel
not covered by medicare. Medically neces-
sary emergency care services beginning
during the first 60 days of each trip outside
the United States of America.

(1) First $250 each calendar year.
Medicare pays $0. Plan Pays $0. You pay
$250.

(2) Remainder of charges.
Medicare pays $0. Plan pays 80 percent to
a lifetime maximum benefit of $50,000.
You pay 20 percent and amounts over the
$50,000 lifetime maximum.

[13.10.8.63 NMAC - Rp, 13.10.8.61
NMAC, 1-1-06]
13.10.8.64 PLAN D. The follow-

ing language shall be used in the order pre-

scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN D:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

() 615t through 90th day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “Core Benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

() 915t day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(109.50) a day. You pay $0.

(¢) 1015! day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare

pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN D (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN D (CONTIN-
UED): PARTS A AND B. Home health
care. Once you have been billed $(100) of
medicare-approved amounts for covered
services (which are noted with an asterisk),
your part B deductible will have been met
for the calendar year

(1) Medicare approved services.

(a) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(b) Durable medical equipment.
First $(100) of medicare approved amounts
(asterisk): medicare pays $0; plan pays $0;
and you pay $(100) (part B deductible).
Remainder of medicare approved amounts:
medicare pays 80 percent; plan pays 20 per-
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cent and you pay $0.

(2) At-home recovery services
not covered by medicare. Home care cer-
tified by your doctor, for personal care dur-
ing recovery from an injury or sickness for
which medicare approved a home care treat-
ment plan.

(a) Benefit for each wvisit.
Medicare pays $0. Plan pays actual charges
to $40 a visit. You pay balance.

(b) Number of visits covered
(must be received within 8 weeks of last
medicare approved visit). Medicare pays
$0. Plan pays up to the number of medicare
approved visits, not to exceed 7 each week.

(¢) Calendar year maximum.
Medicare pays $0. Plan pays $1,000.

D. PLAN D (CONTIN-
UED): OTHER BENEFITS NOT COV-
ERED BY MEDICARE: Foreign travel
not covered by Medicare. Medically neces-
sary emergency care services beginning
during the first 60 days of each trip outside
the United States of America.

(1) First $250 each calendar year.
Medicare pays $0. Plan Pays $0. You pay
$250.

(2) Remainder of charges.
Medicare pays $0. Plan pays 80 percent to
a lifetime maximum benefit of $50,000.
You pay 20 percent and amounts over the
$50,000 lifetime maximum.

[13.10.8.64 NMAC - Rp, 13.10.8.62
NMAC, 1-1-06]
13.10.8.65 PLAN E. The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN E:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

(b) 615t through 90t day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 918t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You

pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

() 915t day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

() 215t through 100t day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(109.50) a day. You pay $0.

(¢) 1018 day and after. Medicare
pays $0. Plan pays $0; You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN E (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare

approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN E (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

D. PLAN E (CONTIN-
UED): OTHER BENEFITS NOT COV-
ERED BY MEDICARE:

(1) Foreign travel not covered
by Medicare. Medically necessary emer-
gency care services beginning during the
first 60 days of each trip outside the United
States of America.

(a) First $250 each calendar year.
Medicare pays $0. Plan Pays $0. You pay
$250.

(b) Remainder of charges.
Medicare pays $0. Plan pays 80 percent to
a lifetime maximum benefit of $50,000.
You pay 20 percent and amounts over the
$50,000 lifetime maximum.

(2) Preventative medical care
benefit not covered by medicare.
Medicare benefits are subject to change.
Please consult the latest guide to health
insurance for people with medicare. Some
annual physical and preventive tests admin-
istered or ordered by your doctor when not
covered by medicare.

(a) First $120 each calendar year.
Medicare pays $0. Plan pays $120. You
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pay $0.
(b) Additional charges. Medicare
pays $0. Plan pays $0. You pay all costs.

[13.10.8.65 NMAC - Rp, 13.10.8.63
NMAC, 1-1-06]
13.10.8.66 PLAN F OR HIGH

DEDUCTIBLE PLAN F. The following
language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.” This
high deductible plan F pays the same
benefits as plan F after one has paid a cal-
endar year $(1690) deductible. Benefits
from the high deductible plan F will not
begin until out-of-pocket expenses are
$(1690). Out-of-pocket expenses for this
deductible are expenses that would ordi-
narily be paid by the policy. This
includes the medicare deductibles for
part A and part B, but does not include
the plan’s separate foreign travel emer-
gency deductible.

A. PLAN F OR HIGH
DEDUCTIBLE PLAN F: MEDICARE
(PART A) HOSPITAL SERVICES PER
BENEFIT PERIOD

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). (After you pay $(1,690)
deductible,) plan pays $(876) (part A
deductible). (In addition to $(1,690)
deductible,) you pay $0.

(b) 615t through 90th day.
Medicare pays all but $(219) a day. (After
you pay $(1690) deductible,) plan pays
$(219) a day. (In addition to $(1690)
deductible,) you pay $0.

(¢) 918t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. (After you pay
$(1690) deductible,) plan pays $(438) a day.
(In addition to $(1690) deductible,] you pay
$0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days.) Medicare pays $0. (After you pay
$(1690) deductible,) plan pays 100 percent
of medicare eligible expenses. (In addition
to $(1690) deductible,) you pay $0.
NOTICE: When your medicare part A hos-
pital benefits are exhausted, the insurer
stands in the place of medicare and will pay
whatever amount medicare would have paid
for up to an additional 365 days as provided
in the policy’s “core benefits.” During this
time the hospital is prohibited from billing

you for the balance based on any difference
between its billed charges and the amount
medicare would have paid.

() 915t day and after - beyond the
additional 365 days. Medicare pays $0.
(After you pay $(1690) deductible,) plan
pays $0. (In addition to $(1690) deductible,)
you pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. (After you pay
$(1690) deductible,) plan pays $0. (In addi-
tion to $(1690) deductible,) you pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day.
(After you pay $(1690) deductible,) plan
pays up to $(109.50) a day. (In addition to
$(1690) deductible,) you pay $0.

(¢) 1015! day and after. Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. (After you pay $(1690) deductible,)
plan pays 3 pints. (In addition to $(1690)
deductible,) you pay $0.

(b) Additional amounts. Medicare
pays 100 percent. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay $0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay balance.

B. PLAN F OR HIGH
DEDUCTIBLE PLAN F (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare

approved amounts (asterisk). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $(100) (part B
deductible). (In addition to $(1690)
deductible,) you pay $0.

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. (After you pay $(1690)
deductible,) plan pays generally 20 percent.
(In addition to $(1690) deductible,) you pay
$0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays 100 percent. (In
addition to $(1690) deductible,) you pay $0.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. (After you pay $(1690) deductible,)
plan pays all costs. (In addition to $(1690)
deductible,) you pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $(100) (part B
deductible). (In addition to $(1690)
deductible,) you pay $0.

(¢) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. (After you pay $(1690)
deductible,) plan pays generally 20 percent.
(In addition to $(1690) deductible,) you pay
$0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay $0.

C. PLAN F OR HIGH
DEDUCTIBLE PLAN F (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. (After you pay
$(1690) deductible,) plan pays $0. (In addi-
tion to $(16900 deductible,) you pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $(100) (part B
deductible).  (In addition to $(1690)
deductible,) you pay $0.

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. (After you pay $(1690) deductible,)
plan pays 20 percent. (In addition to
$(1690) deductible,) you pay $0.

D. PLAN F OR HIGH
DEDUCTIBLE PLAN F (CONTIN-
UED): OTHER BENEFITS NOT COV-
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ERED BY MEDICARE. Foreign travel
not covered by Medicare. Medically nec-
essary emergency care services beginning
during the first 60 days of each trip outside
the United States of America.

(1) First $250 each calendar year.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay $250.

(2) Remainder of charges.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays 80 percent to a life-
time maximum benefit of $50,000. (In
addition to $(1690) deductible,) you pay 20
percent and amounts over the $50,000 life-
time maximum.

[13.10.8.66 NMAC - Rp, 13.10.8.64
NMAC, 1-1-06]
13.10.8.67 PLAN G. The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN G:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

(b) 615t through 90t day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

(e) 915! day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first

day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(109.50) a day. You pay $0.

(¢) 1015t day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN G (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays 80 percent. You pay 20
percent.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $[100] of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-

cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN G (CONTIN-
UED): PARTS A AND B. Home health
care. Once you have been billed $(100) of
medicare-approved amounts for covered
services (which are noted with an asterisk),
your part B deductible will have been met
for the calendar year.

(1) Medicare approved services.

(a) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(b) Durable medical equipment.
First $(100) of medicare approved amounts
(asterisk), your part B deductible will have
been met for the calendar year: medicare
pays $0; plan pays $0; and you pay $(100)
(part B deductible). Remainder of medicare
approved amounts: medicare pays 80 per-
cent; plan pays 20 percent; and you pay $0.

(2) At-home recovery services
not covered by medicare. Home care cer-
tified by your doctor, for personal care dur-
ing recovery from an injury or sickness for
which medicare approved a home care treat-
ment plan.

(a) Benefit for each wisit.
Medicare pays $0. Plan pays actual charges
to $40 a visit. You pay balance.

(b) Number of visits covered
(must be received within 8 weeks of last
medicare approved visit). Medicare pays
$0. Plan pays up to the number of medicare
approved visits, not to exceed 7 each week.

(¢) Calendar year maximum.
Medicare pays $0. Plan pays $1,600.

D. PLAN G (CONTIN-
UED): OTHER BENEFITS NOT COV-
ERED BY MEDICARE: Foreign travel
not covered by Medicare. Medically neces-
sary emergency care services beginning
during the first 60 days of each trip outside
the United States of America.

(1) First $250 each calendar year.
Medicare pays $0. Plan Pays $0. You pay
$250.

(2) Remainder of charges.
Medicare pays $0. Plan pays 80 percent to
a lifetime maximum benefit of $50,000.
You pay 20 percent and amounts over the
$50,000 lifetime maximum.

[13.10.8.67 NMAC - Rp, 13.10.8.65
NMAC, 1-1-06]
13.10.8.68 PLAN H. The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.”

A. PLAN H:
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MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

(b) 615t through 90t day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

(e) 918 day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100t day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(109.50) a day. You pay $0.

() 1015t day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-

ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN H (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts. Once you have been
billed $100 of Medicare-approved amounts
for covered medical expenses, your part B
deductible will have been met for the calen-
dar year. Medicare pays $0. Plan pays $0.
You pay $(100) (part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN H (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100) part
B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

D. PLAN H (CONTIN-
UED): OTHER BENEFITS NOT COV-
ERED BY MEDICARE: Foreign travel
not covered by Medicare. Medically neces-
sary emergency care services beginning
during the first 60 days of each trip outside
the United States of America.

(1) First $250 each calendar year.
Medicare pays $0. Plan Pays $0. You pay
$250.

(2) Remainder of charges.
Medicare pays $0. Plan pays 80 percent to
a lifetime maximum benefit of $50,000.
You pay 20 percent and amounts over the
$50,000 lifetime maximum.

[13.10.8.68 NMAC - Rp, 13.10.8.66
NMAC, 1-1-06]
13.10.8.69 PLAN I. The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then life and health.”

A. PLAN I:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(876) (part A
deductible). You pay $0.

() 615t through 90th day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 91t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
a day. You pay $0.

(d) 918t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

() 915t day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
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the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100t day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(109.50) a day. You pay $0.

(¢) 1015t day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 3 pints. You pay $0.

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. Plan pays $0. You pay
balance.

B. PLAN I (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered medical
expenses, your part B deductible will have
been met for the calendar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 20 per-
cent. You pay $0.

(c¢) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays all costs. You pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible).

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 20 percent. You pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay

$0.

C. PLAN I (CONTIN-
UED): PARTS A AND B. Home health
care. Once you have been billed $(100) of
medicare-approved amounts for covered
services (which are noted with an asterisk),
your part B deductible will have been met
for the calendar year.

(1) Medicare approved services.

(a) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(b) Durable medical equipment.
First $(100) of medicare approved amounts
(asterisk): medicare pays $0; plan pays $0;
and you pay $(100) (part B deductible).
Remainder of medicare approved amounts:
medicare pays 80 percent; plan pays 20 per-
cent; and you pay $0.

(2) At-home recovery services
not covered by medicare. Home care cer-
tified by your doctor, for personal care dur-
ing recovery from an injury or sickness for
which medicare approved a home care treat-
ment plan.

(a) Benefit for each wvisit.
Medicare pays $0. Plan pays actual charges
to $40 a visit. You pay balance.

(b) Number of visits covered
(must be received within 8 weeks of last
medicare approved visit). Medicare pays
$0. Plan pays up to the number of medicare
approved visits, not to exceed 7 each week.

(¢) Calendar year maximum.
Medicare pays $0. Plan pays $1,600.

D. PLAN I (CONTIN-
UED) OTHER BENEFITS NOT COV-
ERED BY MEDICARE. Foreign travel
not covered by Medicare. Medically nec-
essary emergency care services beginning
during the first 60 days of each trip outside
the United States of America.

(1) First $250 each calendar year.
Medicare pays $0. Plan Pays $0. You pay
$250.

(2) Remainder of charges.
Medicare pays $0. Plan pays 80 percent to
a lifetime maximum benefit of $50,000.
You pay 20 percent and amounts over the
$50,000 lifetime maximum.

[13.10.8.69 NMAC - Rp, 13.10.8.67
NMAC, 1-1-06]
13.10.8.70 PLAN J OR HIGH

DEDUCTIBLE PLAN J. The following
language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.” This
high deductible plan J pays the same ben-
efits as plan J after one has paid a calen-
dar year $(1690) deductible. Benefits
from the high deductible plan J will not
begin until out-of-pocket expenses are

$(1690). Out-of-pocket expenses for this
deductible are expenses that would ordi-
narily be paid by the policy. This
includes the medicare deductibles for
part A and part B, but does not include
the plan’s separate foreign travel emer-
gency deductible.

A. PLAN J OR HIGH
DEDUCTIBLE PLAN J: MEDICARE
(PART A) HOSPITAL SERVICES PER
BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). (After you pay $(1690)
deductible,) plan pays $(876) (part A
deductible). (In addition to $(1690)
deductible,) you pay $0.

(b) 615t through 90t day.
Medicare pays all but $(219) a day. (After
you pay $(1690) deductible,( plan pays
$(219) a day. (In addition to $(1690)
deductible,) you pay $0.

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. (After you pay
$(1690) deductible,) plan pays $(438) a day.
(In addition to $(1690) deductible,) you pay
$0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. (After you pay
$(1690) deductible,) plan pays 100 percent
of medicare eligible expenses. (In addition
to $(1690) deductible,) you pay $0.
NOTICE: When your medicare part A hos-
pital benefits are exhausted, the insurer
stands in the place of medicare and will pay
whatever amount medicare would have paid
for up to an additional 365 days as provided
in the policy’s “core benefits.” During this
time the hospital is prohibited from billing
you for the balance based on any difference
between its billed charges and the amount
medicare would have paid.

() 918! day and after - beyond the
additional 365 days. Medicare pays $0.
(After you pay $(1690) deductible,) plan
pays $0. (In addition to $(1690) deductible,)
you pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
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approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. (After you pay
$(1690) deductible,) plan pays $0. (In addi-
tion to $(1690) deductible,) you pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day.
(After you pay $(1690) deductible,) plan
pays up to $(109.50) a day. (In addition to
$(1690) deductible,) you pay $0.

(¢) 1018t day and after. Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. (After you pay $(1690) deductible,)
plan pays 3 pints. (In addition to $(1690)
deductible,) you pay $0.

(b) Additional amounts. Medicare
pays 100 percent. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay $0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays all but very limited
coinsurance for outpatient drugs and inpa-
tient respite care. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay balance.

B. PLAN J OR HIGH
DEDUCTIBLE PLAN J (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare
approved amounts for covered medical
services (which are noted with an asterisk),
your part B deductible will have been met
for the calendar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $(100) (part B
deductible).  (In addition to $(1690)
deductible,) you pay $0

(b) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. (After you pay $(1690)
deductible,) plan pays generally 20 percent.
(In addition to $(1690) deductible,) you pay
$0.

(c¢) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays 100 percent. (In
addition to $(1690) deductible,) you pay $0.

(2) Blood.

(a) First 3 pints. Medicare pays

$0. (After you pay $(1690) deductible,)
plan pays all costs. (In addition to $(1690)
deductible,) you pay $0.

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $(100) (part B
deductible). (In addition to $(1690)
deductible,) you pay $0.

(¢) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. (After you pay $(1690) deductible,)
plan pays 20 percent. (In addition to
$(1690) deductible,) you pay $0.

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay $0.

C. PLAN J OR HIGH
DEDUCTIBLE PLAN J (CONTIN-
UED): PARTS A AND B. Home health
care. Once you have been billed $(100) of
medicare-approved amounts for covered
services (which are noted with an asterisk),
your part B deductible will have been met
for the calendar year.

(1) Medicare approved services.

(a) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. (After you pay
$(1690) deductible,) plan pays $0. (In addi-
tion to $(1690) deductible,) you pay $0.

(b) Durable medical equipment.
First $(100) of medicare approved amounts
(asterisk): medicare pays $0; (after you pay
$(1690) deductible,) plan pays $(100) (part
B deductible); (in addition to $(1690)
deductible,) you pay $0). Remainder of
medicare approved amounts: medicare pays
80 percent; (after you pay $(1690)
deductible,) plan pays 20 percent and (in
addition to $(1690) deductible,) you pay $0.

(2) At-home recovery services
not covered by medicare. Home care cer-
tified by your doctor, for personal care dur-
ing recovery from an injury or sickness for
which medicare approved a home care treat-
ment plan.

(a) Benefit for each wvisit.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays actual charges to $40
a visit. (In addition to $(1690) deductible,)
you pay balance.

(b) Number of visits covered
(must be received within 8 weeks of last
medicare approved visit). Medicare pays
$0. (After you pay $(1690) deductible,)
plan pays up to the number of medicare
approved visits, not to exceed 7 each week.

(c¢) Calendar year maximum.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays $1,600.

D. PLAN J OR HIGH
DEDUCTIBLE PLAN J (CONTIN-
UED): OTHER BENEFITS NOT COV-
ERED BY MEDICARE.

(1) Foreign travel not covered
by Medicare. Medically necessary emer-
gency care services beginning during the
first 60 days of each trip outside the United
States of America.

(a) First $250 each calendar year.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay $250.

(b) Remainder of charges.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays 80 percent to a life-
time maximum benefit of $50,000. (In
addition to $(1690) deductible,) you pay 20
percent and amounts over the $50,000 life-
time maximum.

(2) Preventive medical care
benefit not covered by medicare.
Medicare benefits are subject to change.
Please consult the latest guide to health
insurance for people with medicare. Some
annual physical and preventive tests and
services administered or ordered by your
doctor when not covered by medicare.

(a) First $120 each calendar year.
Medicare pays $0. (After you pay $(1690)
deductible,) plan pays $120. (In addition to
$(1690) deductible,) you pay $0.

(b) Additional charges. Medicare
pays $0. (After you pay $(1690)
deductible,) plan pays $0. (In addition to
$(1690) deductible,) you pay all costs.

[13.10.8.70 NMAC - Rp, 13.10.8.68
NMAC, 1-1-06]
13.10.8.71 PLAN K. The follow-

ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.” You
will pay half the cost-sharing of some cov-
ered services until you reach the annual out-
of-pocket limit of $(4000) each calendar
year. The amounts that count toward your
annual limit are noted with diamonds (dia-
mond symbol) in the chart below. Once you
reach the annual limit, the plan pays 100
percent of your medicare copayment and
coinsurance for the rest of the calendar year.
However, this limit does NOT include
charges from your provider that exceed
medicare-approved amounts (these are
called “excess charges”) and you will be
responsible for paying this difference in
the amount charged by your provider
and the amount paid by medicare for the
item or service.

A. PLAN K:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
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room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(438) (50 percent
of part A deductible). You pay $(438) (50
percent of part A deductible)(diamond sym-
bol).

() 615t through 90th day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438
a day). You pay $0.

(d) 915t day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

(e) 918 day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100t day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(54.75) a day. You pay up to
$(54.75) a day (diamond symbol).

(¢) 1018 day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 50 percent. You pay 50 per-
cent (diamond symbol).

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices. Medicare pays generally most
medicare eligible expenses for out-patient
drugs and inpatient respite care. Plan pays
50 percent of coinsurance or copayments.

You pay 50 percent of coinsurance or
copayments (diamond symbol).

B. PLAN K (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible)(asterisk)(diamond sym-
bol).

(b) Preventive benefits for
medicare covered services. Medicare pays
generally 75 percent or more of medicare
approved amounts. Plan pays remainder of
medicare approved amounts. You pay all
costs above medicare approved amounts.

(¢) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 10 per-
cent. You pay generally 10 percent (dia-
mond symbol)

(d) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs
(and they do not count toward annual out-
of-pocket limit of $(4000). This plan limits
your annual out-of-pocket payments for
medicare-approved amounts to $(4000) per
year. However, this limit does NOT
include charges from your provider that
exceed medicare-approved amounts
(these are called “excess charges”) and
you will be responsible for paying this
difference in the amount charged by your
provider and the amount paid by
medicare for the item or service.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 50 percent. You pay 50 per-
cent (diamond symbol).

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible)(asterisk)(diamond sym-
bol).

(¢) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 10 per-
cent. You pay generally 10 percent (dia-
mond symbol).

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN K (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts. Medicare benefits are
subject to change. Please consult the latest
guide to health insurance for people with
medicare. Medicare pays $0. Plan pays $0.
You pay $(100) (part B deductible) (dia-
mond symbol).

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 10 percent. You pay 10 per-
cent (diamond symbol).

[13.10.8.71 NMAC - N, 1-1-06]

13.10.8.72 PLAN L. The follow-
ing language shall be used in the order pre-
scribed below. A sample form is posted on
the public regulation commission, insurance
division website, www.nmprc.state.nm.us,
at “insurance,” then “life and health.” You
will pay one-fourth of the cost-sharing of
some covered services until you reach the
annual out-of-pocket limit of $(2000) each
calendar year. The amounts that count
toward your annual limit are noted with dia-
monds (diamond symbol) in the chart
below. Once you reach the annual limit, the
plan pays 100 percent of your medicare
copayment and coinsurance for the rest of
the calendar year. However, this limit does
NOT include charges from your provider
that exceed medicare-approved amounts
(these are called “excess charges”) and
you will be responsible for paying this
difference in the amount charged by your
provider and the amount paid by
medicare for the item or service.

A. PLAN L:
MEDICARE (PART A) HOSPITAL
SERVICES PER BENEFIT PERIOD.

(1) Hospitalization. A benefit
period begins on the first day you receive
service as an inpatient in a hospital and ends
after you have been out of the hospital and
have not received skilled care in any other
facility for 60 days in a row. Semiprivate
room and board, general nursing and mis-
cellaneous services and supplies.

(a) First 60 days. Medicare pays
all but $(876). Plan pays $(657) (75 percent
of part A deductible). You pay $(219) (25
percent of part A deductible)(diamond sym-
bol).

(b) 615t through 90t day.
Medicare pays all but $(219) a day. Plan
pays $(219) a day. You pay $0.

(¢) 915t day and after - while
using 60 lifetime reserve days. Medicare
pays all but $(438) a day. Plan pays $(438)
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a day. You pay $0.

(d) 918 day and after - once life-
time reserve days are used. Additional 365
days. Medicare pays $0. Plan pays 100
percent of medicare eligible expenses. You
pay $0. NOTICE: When your medicare
part A hospital benefits are exhausted, the
insurer stands in the place of medicare and
will pay whatever amount medicare would
have paid for up to an additional 365 days
as provided in the policy’s “core benefits.”
During this time the hospital is prohibited
from billing you for the balance based on
any difference between its billed charges
and the amount medicare would have paid.

(€) 915t day and after - beyond the
additional 365 days. Medicare pays $0.
Plan pays $0. You pay all costs.

(2) Skilled Nursing Facility
Care. A benefit period begins on the first
day you receive service as an inpatient in a
hospital and ends after you have been out of
the hospital and have not received skilled
care in any other facility for 60 days in a
row. You must meet Medicare’s require-
ments, including having been in a hospital
for at least 3 days and entered a Medicare-
approved facility within 30 days after leav-
ing the hospital.

(a) First 20 days. Medicare pays
all approved amounts. Plan pays $0. You
pay $0.

(b) 215t through 100th day.
Medicare pays all but $(109.50) a day. Plan
pays up to $(82.13) a day. You pay up to
$(27.37) a day (diamond symbol).

(¢) 1018t day and after. Medicare
pays $0. Plan pays $0. You pay all costs.

(3) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 75 percent. You pay 25 per-
cent (diamond symbol).

(b) Additional amounts. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

(4) Hospice Care. Available as
long as your doctor certifies you are termi-
nally ill and you elect to receive these serv-
ices.  Medicare pays generally most
medicare eligible expenses for out-patient
drugs and inpatient respite care. Plan pays
75 percent of coinsurance or copayments.
You pay 25 percent of coinsurance or
copayments (diamond symbol).

B. PLAN L (CONTIN-
UED): MEDICARE (PART B) SER-
VICES PER CALENDAR YEAR. Once
you have been billed $(100) of medicare-
approved amounts for covered services
(which are noted with an asterisk), your part
B deductible will have been met for the cal-
endar year.

(1) Medical expenses. In or out
of the hospital and outpatient hospital treat-
ment, such as physician’s services, inpatient
and outpatient medical and surgical services

and supplies, physical and speech therapy,
diagnostic tests, durable medical equip-
ment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible)(asterisk)(diamond sym-
bol).

(b) Preventive benefits for
medicare covered services. Medicare pays
generally 75 percent or more of medicare
approved amounts. Plan pays remainder of
medicare approved amounts. You pay all
costs above medicare approved amounts.

(¢) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 15 per-
cent. You pay generally 5 percent (diamond
symbol)

(d) Part B excess charges (above
medicare approved amounts). Medicare
pays $0. Plan pays $0. You pay all costs
and they do not count toward annual out-of-
pocket limit of $(2000). This plan limits
your annual out-of-pocket payments for
medicare-approved amounts to $(2000) per
year. However, this limit does NOT
include charges from your provider that
exceed medicare-approved amounts
(these are called “excess charges”) and
you will be responsible for paying this
difference in the amount charged by your
provider and the amount paid by
medicare for the item or service.

(2) Blood.

(a) First 3 pints. Medicare pays
$0. Plan pays 75 percent. You pay 25 per-
cent (diamond symbol).

(b) Next $(100) of medicare
approved amounts (asterisk). Medicare pays
$0. Plan pays $0. You pay $(100) (part B
deductible)(diamond symbol).

(¢) Remainder of medicare
approved amounts. Medicare pays general-
ly 80 percent. Plan pays generally 15 per-
cent. You pay generally 5 percent (diamond
symbol).

(3) Clinical laboratory services.
Tests for diagnostic services. Medicare
pays 100 percent. Plan pays $0. You pay
$0.

C. PLAN L (CONTIN-
UED): PARTS A AND B. Home health
care. Medicare approved services.

(1) Medically necessary skilled
care services and medical supplies.
Medicare pays 100 percent. Plan pays $0.
You pay $0.

(2) Durable medical equipment.

(a) First $(100) of medicare
approved amounts (asterisk). Medicare
pays $0. Plan pays $0. You pay $(100)
(part B deductible)(diamond symbol).

(b) Remainder of medicare
approved amounts. Medicare pays 80 per-
cent. Plan pays 15 percent. You pay 5 per-
cent (diamond symbol).

[13.10.8.72 NMAC - N, 1-1-06]

13.10.8.73
FORM.

APPLICATION

A. STATEMENTS.

(1) You do not need more than
one medicare supplement policy.

(2) If you purchase this policy,
you may want to evaluate your existing
health coverage and decide if you need mul-
tiple coverages.

(3) You may be eligible for bene-
fits under medicaid and may not need a
medicare supplement policy.

(4) If, after purchasing this policy,
you become eligible for medicaid, the ben-
efits and premiums under your medicare
supplement policy can be suspended, if
requested, during your entitlement to bene-
fits under medicaid for 24 months. You
must request this suspension within 90 days
of becoming eligible for medicaid. If you
are no longer entitled to medicaid, your sus-
pended medicare supplement policy (or, if
that is no longer available, a substantially
equivalent policy) will be reinstituted if
requested within 90 days of losing medicaid
eligibility. If the medicare supplement pol-
icy provided coverage for outpatient pre-
scription drugs and you enrolled in
medicare part D while your policy was sus-
pended, the reinstituted policy will not have
outpatient prescription drug coverage, but
will otherwise be substantially equivalent to
your coverage before the date of the sus-
pension.

(5) If you are eligible for, and
have enrolled in a medicare supplement pol-
icy by reason of disability and you later
become covered by an employer or union-
based group health plan, the benefits and
premiums under your medicare supplement
policy can be suspended, if requested, while
you are covered under the employer or
union-based group health plan. If you sus-
pend your medicare supplement policy
under these circumstances, and later lose
your employer or union-based group health
plan, your suspended medicare supplement
policy (or, if that is no longer available, a
substantially equivalent policy) will be rein-
stituted if requested within 90 days of losing
your employer or union-based group health
plan. If the medicare supplement policy
provided coverage for outpatient prescrip-
tion drugs and you enrolled in medicare part
D while your policy was suspended, the
reinstituted policy will not have outpatient
prescription drug coverage, but will other-
wise be substantially equivalent to your
coverage before the date of the suspension.

(6) Counseling services may be
available in your state to provide advice
concerning your purchase of medicare sup-
plement insurance and concerning medical
assistance through the state medicaid pro-
gram, including benefits as a qualified



New Mexico Register / Volume XVI, Number 18 / September 30, 2005 1093

medicare beneficiary (QMB) and a specified low-income medicare beneficiary (SLMB).

B. QUESTIONS.

(1) If you lost or are losing other health insurance coverage and received a notice from your prior insurer saying you were eligi-
ble for guaranteed issue of a medicare supplement insurance policy, or that you had certain rights to buy such a policy, you may be guar-
anteed acceptance in one or more of our medicare supplement plans. Please include a copy of the notice from your prior insurer with your
application. PLEASE ANSWER ALL QUESTIONS.

(2) (Please mark Yes or No below with an “X”).

(3) To the best of your knowledge.

(4) Did you turn age 65 in the last 6 months? Yes No

(a) Did you enroll in medicare part B in the last 6 months? Yes No

(b) If yes, what is the effective date?

(5) Are you covered for medical assistance through the state medicaid program? (NOTE TO APPLICANT: If you are partici-
pating in a “Spend-Down Program” and have not met your “Share of Cost,” please answer NO to this question.) Yes ~~ No  Ifyes:

(a) will medicaid pay your premiums for this medicare supplement policy? Yes ~ No_

(b) do you receive any benefits from Medicaid OTHER THAN payments toward your medlcare part B premium? Yes

No

(6) If you had coverage from any medicare plan other than original medicare within the past 63 days (for example, a medicare
advantage plan, or a medicare HMO or PPO), fill in your start and end dates below. If you are still covered under this plan, leave “END”
blank. START / / END _/ /

(a) If you are still covered under the medicare plan, do you intend to replace your current coverage with this new medicare sup-

plement policy? Yes ~ No .
(b) Was this your first time in this type of medicare plan? Yes ~ No
(¢) Did you drop a medicare supplement policy to enroll in the medicare plan" Yes  No
(7) Do you have another medicare supplement policy in force? Yes  No

(a) If so, with what company, and what plan do you have (optional for Direct Mailers)?

(b) If so, do you intend to replace your current medicare supplement policy with this policy? Yes No
(8) Have you had coverage under any other health insurance within the past 63 days? (For example, an employer, union, or indi-
vidual plan) Yes ~ No

(a) If so, with what company and what kind of policy? .
(b) What are your dates of coverage under the other policy? START / / END _/ / (If you are still covered under the
other policy, leave “END” blank.).
[13.10.8.73 NMAC - Rp, 13.10.8.69 NMAC, 1-1-06]

13.10.8.74 NOTICE TO APPLICANT.

A. NOTICE TO APPLICANT REGARDING REPLACEMENT OF MEDICARE INSURANCE OR MEDICARE
ADVANTAGE.

B. (Insurance Company’s Name and Address).

C. SAVE THIS NOTICE! IT MAY BE IMPORTANT TO YOUR FUTURE.

D. According to (your application) (information you have furnished), you intend to terminate existing medicare supplement

or medicare advantage insurance and replace it with the policy to be issued by (company name) insurance company. Your new policy will
provide thirty (30) days within which you may decide without cost whether you desire to keep the policy.

E. You should review this new coverage carefully. Compare it with all health coverage you now have, if, after due con-
sideration, you find that purchase of the medicare supplement or medicare advantage coverage is a wise decision, you should terminate your
present medicare supplement coverage. You should evaluate the need for other accident and sickness coverage you have that may duplicate
this policy.

F. STATEMENT TO APPLICANT BY ISSUER, AGENT (BROKER OR OTHER REPRESENTATIVE).

(1) I have reviewed your current medical or health insurance coverage. To the best of my knowledge, this medicare supplement
policy will not duplicate your existing medicare supplement, or, if applicable, medicare advantage coverage because you intend to termi-
nate your existing medicare supplement coverage or leave your medicare advantage plan. The replacement policy is being purchased for the
following reasons(s) (Check one).

(a) Additional benefits.

(b) No change in benefits, but lower premiums.

(c) Fewer benefits and lower premiums.

()] My plan has outpatient prescription drug coverage and I am enrolling in part D.

(e) Disenrollment from a Medicare Advantage plan. Please explain reason for disenrollment. (optional only for Direct
Mailers)

® Other. (please specify).

(2) Note: If the issuer of the medicare supplement policy being applied for does not, or is otherwise prohibited from imposing
pre-existing condition limitations, please skip to statement 3 below. Health conditions which you may presently have (preexisting condi-
tion) may not be immediately or fully covered under the new policy. This could result in denial or delay of a claim for benefits under the
new policy, whereas a similar claim might have been payable under your present policy.

(3) State law provides that your replacement or certificate, may not contain new preexisting conditions, waiting period, elimina-
tion periods or probationary periods. The issuer will waive any time periods, elimination periods, or probationary period in the new policy
(or coverage) for similar benefits to the extent such time was spent (depleted) under the original policy.

(4) If, you still wish to terminate your present policy and replace it with new coverage, be certain to truthfully and completely
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answer all questions on the application concerning your medical and health history. Failure to include all material medical information on
an application may provide a basis for the company to deny any future claims and to refund your premium as though your policy had never
been in force. After the application has been completed and before you sign it, review it carefully to be certain that all information has been
properly recorded. (If the policy or certificate is guaranteed issue, this paragraph need not appear.)

(5) Do not cancel your present policy until you have received your new policy and are sure that you want to keep it.

6) .

(7) Signature of Agent, Broker or Other Representative (Signature not required for direct response. sales).

(8) (Typed name and Address of Issuer, Agent or Broker).

&)
(10) Applicant’s Signature.
(1n
(12) Date.
[13.10.8.74 NMAC - Rp, 13.10.8.70 NMAC, 1-1-06]
13.10.8.75 APPENDIX A:
A. Medicare Supplement Refund Calculation Form
Medicare Supplement Refund Calculation Form For Calendar Year
TYPE! SMSBP2
For the State of Company Name
NAIC Group Code NAIC Company Code
Address Person Completing This Exhibit
Title Telephone Number
Line (a) (b)
Earned Premium’ Incurred Claims *
1. Current Year’s Experience

a. Total (all policy years)

b. Current year’s issues *

c. Net (for reporting purposes = la 1b)

Past Year’s Experience (all policy years)

Total Experience (Net Current Year + Past Year)
Refunds Last Year (Excluding Interest)

Previous Since Inception (Excluding Interest)
Refunds Since Inception (Excluding Interest)
Benchmark Ratio Since Inception

(see worksheet for Ratio 1)

8. Experienced Ratio since Inception (Ratio 2)
Total Actual Incurred Claims (line 3, col. b )
Total Earned Prem. (line 3, col. a) Refunds Since Inception (line 6)

9. Life Years Exposed Since Inception

(If the Experienced Ratio is less than the Benchmark R  atio, and there are
more than 500 life years exposure, then proceed to calculation of refund.)
10 Tolerance Permitted (obtained from credibility table)

il Al Rl Fall el

Medicare Supplement Credibility Table

Life Years Exposed

Since Inception Tolerance
10,000 + 0.0%

5,000 9,999 5.0%

2,500 4,999 7.5%

1,000 2,499 10.0%

500 999 15.0%

If less than 500, no credibility

1 Individual, Group, Individual Medicare Select, or Group Medicare Select Only.

2 “SMSBP” = Standardized Medicare Supplement Benefit Plan Use “P” for prestandardized plans.
3 Includes model loadings and fees charged.

4 Excludes Active Life Reserves.

5 This is to be used as “Issue Year Earned Premium” for Year 1 of next year’s  Worksheet for Calculation of Benchmark Ratios.”
Medicare Supplement Refund Calculation Form For Calendar Year (continued)
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TYPE!

SMSBP?

For the State of

NAIC Group Code

Address
Title

Company Name
NAIC Company Code
Person Completing This Exhibit
Telephone Number

11.

Adjustment to Incurred Claims for Credibility
Ratio 3 = Ratio 2 + Tolerance

If Ratio 3 is more than Benchmark Ratio (Ratio 1), a refund or credit to premium is not required.

12. | Adjusted Incurred Claims
[Total Earned Premiums (line 3, col. a) Refunds Since Inception (line 6)]
x Ratio 3 (line 11)

13. | Refund =

Total Earned Premiums (line 3, col. a) - Refunds Since Inception (line 6)
-[Adjusted Incurred Claims (line 12) / Ben chmark Ratio (Ratio 1)]

If Ratio 3 is less than the Benchmark Ratio, then proceed.
If the amount on line 13 is less than .005 times the annualized premium in force as of December 31 of the reporting year, then no refund
is made. Otherwise, the amount on line 13 is to be refunded or credited, and a description of the refund and/or credit against premiums to
be used must be attached to this form.

I certify that the above information and calculations are true and accurate to the best of my knowledge and belief.

Reporting Form For The Calculation Of Benchmark Ratio Since Inception

Signature

Name Please Type

Title Please Type

Reporting Form For The Calculation Of Benchmark Ratio Since Inception
For Individual Policies For Calendar Year

TYPE(1)

For the State of

NAIC Group Code

SMSBP(2)
Company Name
NAIC Company Code

Date

Address Person Completing This Exhibit
Title Telephone Number

(WIC) () (d (e ® (9] (0)) @ () (0)(5)
Policy

Year

Earned Cumulative Cumulative Loss
Premium | Factor | (b)x(c) | Loss Ratio | (d)x(e) | Factor | (b)x(g) | Loss Ratios | (h)x(i) | Ratios

2.770 0.442 0.000 0.000 0.40

4.175 0.493 0.000 0.000 0.55

4.175 0.493 1.194 0.659 0.65

4.175 0.493 2.245 0.669 0.67

4.175 0.493 3.170 0.678 0.69

4.175 0.493 3.998 0.686 0.71

4.175 0.493 4.754 0.695 0.73

4.175 0.493 5.445 0.702 0.75

4.175 0.493 6.075 0.708 0.76

4.175 0.493 6.650 0.713 0.76

4.175 0.493 7.176 0.717 0.76

4.175 0.493 7.655 0.720 0.77

4.175 0.493 8.093 0.723 0.77

4.175 0.493 8.493 0.725 0.77
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4.175 0.493 8.684 0.725 0.77
(k): (): (m): (n):

Benchmark Ratio Since Inception: (1 +n)/ (k + m):

(1) Individual, group, individual medicare select, or group medicare select only.

(2) “SMSBP” = standardized medicare supplement benefit plan.

(3) Year 1 is the current calendar year - 1. Year 2 is the current calendar year - 2; (etc.) (Example: If the current year is 1991, then year 1 is
1990; year 2 is 1989; etc.)

(4) For the calendar year on the appropriate line in column (a), the premium earned during that year for policies issued in that year.

(5) These loss ratios are not explicitly used in computing the benchmark loss ratios. They are the loss ratios, on a policy year basis, which
result in the cumulative loss ratios displayed on this worksheet. They are shown here for informational purposes only.

(6) To include the earned premium for all years prior as well as the 15th year prior to the current year.

C. Reporting Form For The Calculation Of Benchmark Ratio Since Inception
For Group Policies For Calendar Year
TYPE(1) SMSBP(2)
For the State of Company Name
NAIC Group Code NAIC Company Code
Address Person Completing This Exhibit
Title Telephone Number
@(3) (WG] (©) (d) (e) ® (8 (h) ® 1)} (0)(5)
Policy
Cumulative Year
Earned Cumulative Loss Loss
Year Premium | Factor | (b)x(c) | Loss Ratio | (d)x(e) | Factor | (b)x(g) | Ratios (h)x(i) | Ratio
1 2.770 0.507 0.000 0.000 0.46
2 4.175 0.567 0.000 0.000 0.63
3 4.175 0.567 1.194 0.759 0.75
4 4.175 0.567 2.245 0.771 0.77
5 4.175 0.567 3.170 0.782 0.80
6 4.175 0.567 3.998 0.792 0.82
7 4.175 0.567 4.754 0.802 0.84
8 4.175 0.567 5.445 0.811 0.87
9 4.175 0.567 6.075 0.818 0.88
10 4.175 0.567 6.650 0.824 0.88
11 4.175 0.567 7.176 0.828 0.88
12 4.175 0.567 7.655 0.831 0.88
13 4.175 0.567 8.093 0.834 0.89
14 4.175 0.567 8.493 0.837 0.89
15+(6) 4.175 0.567 8.684 0.838 0.89
TOTAL: (k): (1): (m): (n):

Benchmark Ratio Since Inception: (1 + n)/(k + m):

(1) Individual, group, individual medicare select, or group medicare select only.

(2) “SMSBP” = standardized medicare supplement plan - use “P” for pre-standardized plans.

(3) Year 1 is the current calendar year - 1. Year 2 is the current calendar year - 2 (etc.) (Example: If the current year is 1991, then: year 1
is 1990; year 2 is 1989, etc.).

(4) For the calendar year on the appropriate line in column (a), the premium earned during that year for policies issued in that year.

(5) These loss ratios are not explicitly used in computing the benchmark loss ratios. They are the loss ratios, on a policy year basis, which
result in the cumulative loss ratios displayed on this worksheet. They are shown here for informational purposes only.

(6) To include the earned premium for all years prior to as well as the 15th year prior to the current year.
[13.10.8.75 NMAC - Rp, 13.10.8.71 NMAC, 1-1-06]

13.10.8.76 APPENDIX B.

FORM FOR REPORTING

MEDICARE SUPPLEMENT POLICIES
Company Name:
Address:

Phone Number:
Due March 1, annually

The purpose of this form is to report the following information on each resident of this state who has in force more than
one Medicare Supplement policy or certificate. The information is to be grouped by individual policyholder.

aEEEOR>
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H. Policy and Certificate Number.
L. Date of Issuance.

J.

K. Signature

L.

M. Name and Title (Please Type)
N.

(0) Date

[13.10.8.76 NMAC - Rp, 13.10.8.72 NMAC, 1-1-06]

13.10.8.77 APPENDIX C ORIGINAL DISCLOSURE STATEMENTS.

A. For policies that provide benefits for expenses incurred for an accidental injury only.

(1) IMPORTANT NOTICE TO PERSONS ON MEDICARE THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS.

(2) THIS IS NOT MEDICARE SUPPLEMENT INSURANCE.

(3) This insurance provides limited benefits, if you meet the policy conditions, for hospital or medical expenses that result from
accidental injury. It does not pay your medicare deductibles or coinsurance and is not a substitute for medicare supplement insurance.

(4) This insurance duplicates medicare benefits when it pays
hospital or medical expenses up to the maximum stated in the policy.

(5) Medicare generally pays for most or all of these expenses.

(6) Medicare pays extensive benefits for medically necessary services regardless of the reason you need them. These include:

(a) hospitalization;

(b) physician services;

(c) (outpatient prescription drugs if you are enrolled in medicare part D);

(d) other approved items and services.

(7) BEFORE YOU BUY THIS INSURANCE.

(8) _ Check the coverage in a/l health insurance policies you already have.

(9) _ For more information about medicare and medicare supplement insurance, review the guide to health insurance for peo-
ple with medicare, available from the insurance company.

(10) __ For help in understanding your health insurance, contact your state insurance department or state (health) insurance
(assistance) program (SHIP).

B. For policies that provide benefits for specified limited services.

(1) IMPORTANT NOTICE TO PERSONS ON MEDICARE THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS.

(2) THIS IS NOT MEDICARE SUPPLEMENT INSURANCE.

(3) This insurance provides limited benefits, if you meet the policy conditions, for expenses relating to the specific services list-
ed in the policy. It does not pay your medicare deductibles or coinsurance and is not a substitute for medicare supplement insurance.

(4) This insurance duplicates Medicare benefits when any of the services covered by the policy are also covered by medicare.

(5) Medicare pays extensive benefits for medically necessary services regardless of the reason you need them. These include:

(a) hospitalization;

(b) physician services;

(c) (outpatient prescription drugs if you are enrolled in medicare part D);

(d) other approved items and services.

(6) BEFORE YOU BUY THIS INSURANCE.

(7) ___ Check the coverage in a/l health insurance policies you already have.

(8) _ For more information about medicare and medicare supplement insurance, review the guide to health insurance for peo-
ple with medicare, available from the insurance company.

(9) __ For help in understanding your health insurance, contact your state insurance department or state (health) insurance (assis-
tance) program (SHIP).

C. For policies that reimburse expenses incurred for specified disease(s) or other specified impairment(s). This
includes expense incurred cancer, specified disease and other types of health insurance policies that limit reimbursement to named
medical conditions.

(1) IMPORTANT NOTICE TO PERSONS ON MEDICARE.

(2) THIS INSURANCE DUPLICATES SOME MEDICARE BENEFITS.

(3) THIS IS NOT MEDICARE SUPPLEMENT INSURANCE.

(4) This insurance provides limited benefits, if you meet the policy conditions, for hospital or medical expenses only when you
are treated for one of the specific diseases or health conditions listed in the policy. It does not pay your medicare deductibles or coinsurance
and is not a substitute for medicare supplement insurance.

(5) This insurance duplicates medicare benefits when it pays:

(6) - hospital or medical expenses up to the maximum stated in the policy.

(7) Medicare generally pays for most or all of these expenses.

(8) Medicare pays extensive benefits for medically necessary services regardless of the reason you need them. These include:

(a) hospitalization

(b) physician services

(c) hospice

(d) (outpatient prescription drugs if you are enrolled in medicare part D)
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(e) other approved items and | ance (assistance) program (SHIP). supplement insurance.
services. E. For indemnity policies (5) This insurance duplicates

(9) BEFORE YOU BUY THIS
INSURANCE

(10)  Check the coverage in
all health insurance policies you already
have.

(11) _ For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(12) _ For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

D. For policies that pay
fixed dollar amounts for specified dis-
eases or other specified impairments.
This includes cancer, specified diseases,
and other health insurance policies that
pay a scheduled benefit or specific pay-
ments based on diagnosis of the condi-
tions named in the policy.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE.

?2) THIS INSURANCE
DUPLICATES SOME MEDICARE
BENEFITS.

(3) THIS IS NOT MEDICARE
SUPPLEMENT INSURANCE.

(4) This insurance pays a fixed
amount, regardless of your expenses, if you
meet the policy conditions, for one of the
specific diseases or health conditions
named in the policy. It does not pay your
medicare deductibles or coinsurance and is
not a substitute for medicare supplement
insurance.

(5) This insurance duplicates
medicare benefits because medicare gener-
ally pays for most of the expenses for the
diagnosis and treatment of the specific con-
ditions or diagnoses named in the policy.

(6) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) hospitalization;

(b) physician services;

(c) hospice;

(d) (outpatient prescription drugs
if you are enrolled in medicare part D);

(e) other approved items and
services.

(7) BEFORE YOU BUY THIS
INSURANCE

(8) ___ Check the coverage in all
health insurance policies you already have.

(9)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(10) _ For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-

and other policies that pay a fixed dollar
amount per day, excluding long-term care
policies.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE.

?2) THIS INSURANCE
DUPLICATES SOME MEDICARE
BENEFITS.

(3) THIS IS NOT MEDICARE
SUPPLEMENT INSURANCE.

(4) This insurance pays a fixed
dollar amount, regardless of your expenses,
for each day you meet the policy conditions.
It does not pay your medicare deductibles or
coinsurance and is not a substitute for
medicare supplement insurance.

(5) This insurance duplicates
medicare benefits when:

(6) - any expenses or services
covered by the policy are also covered by
medicare

(7) Medicare generally pays for
most or all of these expenses.

(8) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) hospitalization;

(b) physician services;

(c) hospice care;

(d) (outpatient prescription drugs
if you are enrolled in medicare part D);

(e) other approved items and
services.

(9) BEFORE YOU BUY THIS
INSURANCE

(10) __ Check the coverage in
all health insurance policies you already
have.

(11) _ For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(12) _ For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

F. For policies that pro-
vide benefits upon both an expense-
incurred and fixed indemnity basis.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE.

?2) THIS INSURANCE
DUPLICATES SOME MEDICARE
BENEFITS.

(3) THIS IS NOT MEDICARE
SUPPLEMENT INSURANCE.

(4) This insurance pays limited
reimbursement for expenses if you meet the
conditions listed in the policy. It also pays a
fixed amount, regardless of your expenses,
if you meet other policy conditions. It does
not pay your medicare deductibles or coin-
surance and is not a substitute for medicare

medicare benefits when:

(a) - any expenses or services
covered by the policy are also covered by
medicare, or

(b) - it pays the fixed dollar
amount stated in the policy and medicare
covers the same event.

(6) Medicare generally pays for
most or all of these expenses.

(7) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) - hospitalization;

(b) - physician services;

(c) - hospice care;

(d) - (outpatient prescription
drugs if you are enrolled in medicare part
D);

(e) - other approved items and
services.

(8) BEFORE YOU BUY THIS
INSURANCE

(9) _ Check the coverage in all
health insurance policies you already have.

(10)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(11) __ For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

G For other health
insurance policies not specifically identi-
fied in the previous statements.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS
INSURANCE. DUPLICATES SOME
MEDICARE BENEFITS.

(2) THIS IS NOT MEDICARE
SUPPLEMENT INSURANCE.

(3) This insurance provides limit-
ed benefits, if you meet the policy condi-
tions listed in the policy. It does not pay
your medicare deductibles or coinsurance
and is not a substitute for medicare supple-
ment insurance.

(4) This insurance duplicates
medicare benefits when it pays:

(5) - the benefits stated in the pol-
icy and coverage for the same event is pro-
vided by medicare.

(6) Medicare generally pays for
most or all of these expenses.

(7) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) - hospitalization;

(b) - physician services;

(c) - hospice;

(d) - (outpatient prescription
drugs if you are enrolled in medicare part
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D);

(e) - other approved items and
services.

(8) BEFORE YOU BUY THIS
INSURANCE

(9) _ Check the coverage in all
health insurance policies you already have.

(10)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(11) __ For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).
[13.10.8.77 NMAC - Rp, 13.10.8.73
NMAC, 1-1-06]

13.10.8.78
ALTERNATIVE
STATEMENTS.

A. For policies that pro-
vide benefits for expenses incurred for an
accidental injury only.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits from this policy.

(3) This insurance provides limit-
ed benefits, if you meet the policy condi-
tions, for hospital or medical expenses that
result from accidental injury. It does not pay
your medicare deductibles or coinsurance
and is not a substitute for medicare supple-
ment insurance.

(4) Medicare generally pays for
most or all of these expenses.

(5) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) hospitalization;

(b) physician services;

(c) (outpatient prescription drugs
if you are enrolled in medicare part D);

(d) other approved items and
services.

(6) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under medicare or other insurance.

(7) Before You Buy This
Insurance.

(8) ___ Check the coverage in all
health insurance policies you already have.

(9)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(10) __ For help in understand-
ing your health insurance, contact your state

APPENDIX D
DISCLOSURE

insurance department or state (health) insur-
ance (assistance) program (SHIP).

B. For policies that pro-
vide benefits for specified limited servic-
es.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits under this policy.

(3) This insurance provides limit-
ed benefits, if you meet the policy condi-
tions, for expenses relating to the specific
services listed in the policy. It does not pay
your medicare deductibles or coinsurance
and is not a substitute for medicare supple-
ment insurance.

(4) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) hospitalization;

(b) physician services;

(¢) (outpatient prescription drugs
if you are enrolled in medicare part D);

(d) other approved items and
services.

(5) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under Medicare or other insurance.

(6) Before You Buy This
Insurance.

(7) __ Check the coverage in all
health insurance policies you already have.

(8)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(9) _ For help in understanding
your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

C. For policies that reim-
burse expenses incurred for specified dis-
eases or other specified impairments.
This includes expense-incurred cancer,
specified disease and other types of
health insurance policies that limit reim-
bursement to named medical conditions.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits from this policy.
Medicare generally pays for most or all of
these expenses.

(3) This insurance provides limit-
ed benefits, if you meet the policy condi-
tions, for hospital or medical expenses only
when you are treated for one of the specific

diseases or health conditions listed in the
policy. It does not pay your medicare
deductibles or coinsurance and is not a sub-
stitute for medicare supplement insurance.

(4) Medicare generally pays for
most or all of these expenses.

(5) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) - hospitalization;

(b) - physician services;

(c) - hospice;

(d) - (outpatient prescription
drugs if you are enrolled in medicare part
D);

(e) - other approved items and
services.

(6) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under Medicare or other insurance.

(7) Before You Buy This
Insurance.

(8) ___ Check the coverage in all
health insurance policies you already have.

(9)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(10)  For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

D. For policies that pay
fixed dollar amounts for specified dis-
eases or other specified impairments.
This includes cancer, specified disease,
and other health insurance policies that
pay a scheduled benefit or specific pay-
ment based on diagnosis of the conditions
named in the policy.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits from this policy.

(3) This insurance pays a fixed
amount, regardless of your expenses, if you
meet the policy conditions, for one of the
specific diseases or health conditions
named in the policy. It does not pay your
medicare deductibles or coinsurance and is
not a substitute for medicare supplement
insurance.

(4) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) - hospitalization;

(b) - physician services;

(c) - hospice;

(d) - (outpatient prescription
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drugs if you are enrolled in medicare part
D);

(e) - other approved items and
services.

(5) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under medicare or other insurance.

(6) Before You Buy This
Insurance.

(7) ___ Check the coverage in all
health insurance policies you already have.

(8)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(9) _ For help in understanding
your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

E. For indemnity policies
and other policies that pay a fixed dollar
amount per day, excluding long-term
care policies.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits from this policy.

(3) This insurance pays a fixed
dollar amount, regardless of your expenses,
for each day you meet the policy conditions.
It does not pay your medicare deductibles or
coinsurance and is not a substitute for
medicare supplement insurance.

(4) Medicare generally pays for
most or all of these expenses. Medicare
pays extensive benefits for medically nec-
essary services regardless of the reason
you need them. These include:

(a) - hospitalization;

(b) - physician services;

(c) - hospice;

(d) - (outpatient prescription
drugs if you are enrolled in medicare part
D);

(e) - other approved items and
services.

(5) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under Medicare or other insurance.

(6) Before You Buy This
Insurance.

(7) ___ Check the coverage in all
health insurance policies you already have.

(8) ___ For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(9) ___ For help in understanding
your health insurance, contact your state
insurance department or state (health) insur-

ance (assistance) program (SHIP).

F. For policies that pro-
vide benefits upon both an expense-
incurred and fixed indemnity basis.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits from this policy.

(3) This insurance pays limited
reimbursement for expenses if you meet the
conditions listed in the policy. It also pays a
fixed amount, regardless of your expenses,
if you meet other policy conditions. It does
not pay your medicare deductibles or coin-
surance and is not a substitute for medicare
supplement insurance.

(4) Medicare generally pays for
most or all of these expenses.

(5) Medicare pays extensive ben-
efits for medically necessary services
regardless of the reason you need them.
These include:

(a) - hospitalization;

(b) - physician services;

(¢) - hospice care;

(d) - (outpatient prescription
drugs if you are enrolled in medicare part
D);

(e) - other approved items & serv-
ices.

(6) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under medicare or other insurance.

(7) Before You Buy This
Insurance.

(8) ___ Check the coverage in all
health insurance policies you already have.

(9)  For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(10) _ For help in understand-
ing your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).

G For other health
insurance policies not specifically identi-
fied in the preceding statements.

(1) IMPORTANT NOTICE TO
PERSONS ON MEDICARE THIS IS
NOT MEDICARE SUPPLEMENT
INSURANCE.

(2) Some health care services
paid for by medicare may also trigger the
payment of benefits from this policy.

(3) This insurance provides limit-
ed benefits if you meet the conditions listed
in the policy. It does not pay your medicare
deductibles or coinsurance and is not a sub-
stitute for medicare supplement insurance.

(4) Medicare pays extensive ben-
efits for medically necessary services

regardless of the reason you need them.
These include:

(a) - hospitalization;

(b) - physician services;

(c) - hospice;

(d) - (outpatient prescription
drugs if you are enrolled in medicare part
D);

(e) - other approved items and
services.

(5) This policy must pay bene-
fits without regard to other health benefit
coverage to which you may be entitled
under medicare or other insurance.

(6) Before You Buy This
Insurance.

(7) ___ Check the coverage in all
health insurance policies you already have.

(8) _ For more information
about medicare and medicare supplement
insurance, review the guide to health insur-
ance for people with medicare, available
from the insurance company.

(9) __ For help in understanding
your health insurance, contact your state
insurance department or state (health) insur-
ance (assistance) program (SHIP).
[13.10.8.78 NMAC - Rp, 13.10.8.74
NMAC, 1-1-06]

HISTORY OF 13.10.8 NMAC
Pre-NMAC History: The material in this
rule was previously filed with the state
records center as:

ID 77-2, Article 11, Chapter 58, Rule 4,
Regulations Governing Accident and
Health Insurance Medicare Supplements,
on October 26, 1977,

SCC-85-15, Insurance Department
Regulation 24 Health Insurance for Seniors,
on November 5, 1985;

SCC-88-197-IN-R, Insurance Department
Rule 1 (Article 24) Health Insurance for
Seniors, on October 31, 1988;

SCC-90-1, Insurance Department Rule 1
(Article 24) Health Insurance for Seniors,
on February 28, 1990; and

SCC-92-1-IN, Article 24A, Rule 1 Health
Insurance for Seniors, on May 27, 1992.

History of Repealed Material:

13 NMAC 10.8, Health Insurance for
Seniors (filed 5-27-97), repealed 7-1-98.

13 NMAC 10.8, Health Insurance for
Seniors (filed 9-2-03), repealed 1-1-06.

Other History:

SCC-92-1-IN, Article 24A, Rule 1 Health
Insurance for Seniors (filed 5/27/1992) was
renumbered, reformatted, amended and
replaced by 13 NMAC 10.8, Health
Insurance for Seniors, effective 7-1-97.

13 NMAC 10.8, Health Insurance for
Seniors (filed 5-27-97) was replaced by 13
NMAC 10.8, Health Insurance for Seniors,
effective 7-1-98.

13 NMAC 10.8, Health Insurance for



New Mexico Register / Volume XVI, Number 18 / September 30, 2005

1101

Seniors (filed 6-15-98) was renumbered,
reformatted, amended and replaced by
13.10.8 NMAC, Health Insurance for
Seniors, effective 1-1-04.

13.10.8 NMAC, Health Insurance for
Seniors (filed 9-2-03) was replaced by
13.10.8 NMAC, Health Insurance for
Seniors, effective 1-1-06.

NEW MEXICO
SECRETARY OF STATE
TITLE 1 GENERAL  GOV-

ERNMENT ADMINISTRATION

CHAPTER 10 ELECTIONS AND
ELECTED OFFICIALS

PART 26 INACTIVE VOTER
LIST

1.10.26.1 ISSUING AGENCY:

Office of the Secretary of State
[1.10.26.1 NMAC - N, 9-30-2005]

1.10.26.2 SCOPE: This rule
applies to any special statewide election,
general election, primary election, county-
wide election or elections to fill vacancies
in the office of United States representative,
municipal, special district elections and reg-
ular or special school district elections as
modified by the School Election Law
(Sections 1-22-1 to 1-22-19 NMSA 1978).
[1.10.26.2 NMAC - N, 9-30-2005]

1.10.26.3 STATUTORY
AUTHORITY: Election Code, Section 1-
2-1 NMSA 1978; Chapter 270, Laws 2005,
Public Law 103-31, The National Voter
Registration Act of 1993. The issuing
authority shall issue rules in accordance
with the provisions of the federal National
Voter Registration Act of 1993.

[1.10.26.3 NMAC - N, 9-30-2005]

1.10.26.4
Permanent.
[1.10.26.4 NMAC - N, 9-30-2005]

DURATION:

1.10.26.5 EFFECTIVE DATE:
September 30, 2005 unless a later date is
cited at the end of a section.

[1.10.26.5 NMAC - N, 9-30-2005]

1.10.26.6 OBJECTIVE: The
Election Code (Section 1-1-1 NMSA
through 1-24-4 NMSA 1978) was amended
by Chapter 270, Laws 2005. The purpose
of the amendment is compliance with the
provisions of PL 103-31, effective January
1, 1995, which sets forth certain procedures
for uniform, non-discriminatory mainte-
nance of voter registration lists.

[1.10.26.6 NMAC - N, 9-30-2005]
1.10.26.7 DEFINITIONS:

A. “Active status” means

a state of participation in the electoral
process in which a voter informs a county
clerk of any change of permanent residence
address for the purpose of voter registration
and voting.

B. “Active voter” means
a qualified elector, registered to vote under
the provisions of the Election Code and who
has actively informed the county clerk of
any change of residence for the purpose of
voter registration and voting.

C. “Board of registra-
tion” means the voters of a county who are
appointed by the board of county commis-
sion and serve under the provisions of
Section 1-4-33 through 1-4-38, NMSA
1978.

D. “Confirmation card”
means a postage pre-paid, pre-addressed
return card, sent by forwardable mail on
which the voter may state a current address.

E. “Confirmation mail-
ing” means the state organized process of
address verification of voters who have
filed a change of address with the postal
service, but have not changed their address
for the purpose of voter registration and vot-
ing.

F. “Election” means any
special statewide election, general election,
primary election, countywide election or
election to fill vacancies in the office of
United States representative, municipal,
special district elections and regular or spe-
cial school district elections.

G “Federal election”
means any general election, primary elec-
tion or special election to fill vacancies in
the office of United States representative.

H. “Inactive status”
means a state of non-participation in the
electoral process in which a voter does not
inform a county clerk of any change of per-
manent residence address for the purpose of
voter registration and voting.

I “Inactive voter”
means a qualified elector, registered to vote
under the provisions of the Election Code
who has not informed the county clerk of
any change of permanent residence address
for the purpose of voter registration and vot-
ing.

J. “Removable status”
means a registered voter ineligible to vote
by reason of having moved from the juris-
diction, declaration of incompetence by a
court of law, unrestored felon status, death,
or request of the voter or cancellation of
registration by the board of registration.

K. “Removable voter”
means a qualified elector who is ineligible
to vote in his or her jurisdiction due to hav-
ing moved from the jurisdiction, received a
declaration of incompetence by a court of
law, is an unrestored felon, is deceased, has
requested cancellation of the certificate of

registration or has had their certificate of
registration cancelled by the board of regis-
tration.

L. “Undeliverable mail-
ing” means any item of mail sent to a voter
and returned by the postal service because
the voter is not at that address.

M. “Voter” means any
person who is qualified to vote under the
provisions of the constitution of New
Mexico and the constitution of the United
States and who is registered under the pro-
visions of the Election Code of the state of
New Mexico.

N. “Voter file” means all
voter registration information required by
law and by the secretary of state that has
been extracted from the certificate of regis-
tration of each voter in the county, stored on
data recording media and certified by the
county clerk as the source of all information
required by the Voter Records System Act.
[1.10.26.7 NMAC - N, 9-30-2005]

1.10.26.8
PROCESS:

A. By December of odd-
numbered years, the secretary of state shall
contract with a postal service approved ven-
dor of the national change of address
(NCOA) program. The entire state voter
file shall be compared to the postal service
NCOA listing.

B. Any voter appearing on
the NCOA file who has not changed their
residence address with the county clerk list
shall be mailed a confirmation card request-
ing a current address. Confirmation cards
must be returned by the voter in 60 days.

C. If a voter’s confirma-
tion card is returned undeliverable, the
county clerk shall enter that voter on the
voter file as inactive. If the voter returns the
card with a new address in the same county,
the county clerk shall use the confirmation
mailing to update the voter’s address on the
voter file. If the voter returns the card and
indicates they have moved to another juris-
diction, the county clerk shall enter the
voter as removable on the voter file.

D. After four consecutive
federal elections with an inactive status and
failure to vote in any state or local election
or to update the residence address, the voter
shall be removed from the voter file through
the board of registration cancellation
process. An appearance to vote in any elec-
tion restores a voter to active status.

E. All activities of the
NCOA confirmation process shall be com-
pleted no later than ninety (90) days of the
federal primary election.

F. Voters shall also be
placed on inactive status whenever a gener-
al mailing returns mail as undeliverable. A
general mailing may consist of absentee

CONFIRMATION
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ballots, voter identification cards, letters of
information sent to all voters in a county, or
any other mailing that is not targeted to a
specific group or to non-voters.

[1.10.26.8 NMAC - N, 9-30-2005]

1.10.26.9
PROCESS:

A. In March of odd-num-
bered years, the board of registration shall
review a list of voters who have been on
inactive status since the second previous
primary election. Upon approval of the list
by the board, each inactive voter shall
receive a notice of intended cancellation.

B. Voters mailed a notice
of intended cancellation shall be permitted
sixty (60) days to respond to the notice. A
voter who indicates on the cancellation card
that they still reside at their registered resi-
dence within the jurisdiction shall be
restored to active status.

C. Voters who fail to
return a notice of intended cancellation shall
be placed on removable status. The county
clerk shall present a list of all voters to be
removed to the board of registration. Voters
may not be removed solely for non-voting.
[1.10.26.9 NMAC - N, 9-30-2005]

CANCELLATION

History of 1.10.26 NMAC: [RESERVED]

NEW MEXICO
SECRETARY OF STATE
TITLE 1 GENERAL  GOV-

ERNMENT ADMINISTRATION

CHAPTER 10 ELECTIONS AND
ELECTED OFFICIALS

PART 27 VOTER ACTION
ACT

1.10.27.1 ISSUING AGENCY:

Office of the Secretary of State
[1.10.27.1 NMAC - N, 9-30-2005]

1.10.27.2 SCOPE: This rule
applies to any special statewide election,
general election, primary election, county-
wide election or elections to fill vacancies
in the office of United States representative,
municipal, special district elections and reg-
ular or special school district elections as
modified by the School Election Law
(Sections 1-22-1 to 1-22-19 NMSA 1978).

[1.10.27.2 NMAC - N, 9-30-2005]

1.10.27.3 STATUTORY
AUTHORITY: Election Code, Section 1-
2-1 NMSA 1978; Section 1-19A-1 to 1-
19A-17 NMSA 1978.

[1.10.27.3 NMAC - N, 9-30-2005]

1.10.27.4
Permanent.
[1.10.27.4 NMAC - N, 9-30-2005]

DURATION:

1.10.27.5 EFFECTIVE DATE:
September 30, 2005 unless a later date is
cited at the end of a section.

[1.10.27.5 NMAC - N, 9-30-2005]

1.10.27.6 OBJECTIVE: The
secretary of state shall adopt rules to ensure
effective administration of the Voter Action
Act (Section 1-19A-1 to 1-19A-17 NMSA
1978) pursuant to Section 1-19A-15 NMSA
1978. The rules shall include procedures
for qualifications, certification and dis-
bursement of revenues and return of
unspent fund revenues; obtaining qualifying
contributions; certification of candidates;
collection of revenues; and return of fund
disbursements and other money to the fund.
[1.10.27.6 NMAC - N, 9-30-2005]
1.10.27.7 DEFINITIONS:

A. “Applicant candi-
date” means a candidate who is running for
the office of public regulation commission
in the primary and general election. A can-
didate becomes an applicant candidate upon
submittal of documents in Section 1-19A-3
NMSA 1978.

B. “Certified candidate”
means a candidate running for the office of
public regulation commission who chooses
to obtain financing pursuant to the Voter
Action Act and is certified as a Voter Action
Act candidate. An applicant candidate
becomes a certified candidate upon submit-
tal and the secretary of state determination
under Sections 1-19A-4 to 1-19A-6 NMSA
1978.

C. “Comparable offices”
or “applicable elections” means the state
corporation commission.

D. “Election cycle”
means the primary and general elections for
the same term for the office of public regu-
lation commission. The first day of the pri-
mary election is the first day of the election
cycle and ends on the primary election date.
The first day of the general election is first
day after the primary election and ends on
the general election date.

[1.10.27.7 NMAC - N, 9-30-2005]

1.10.27.8 QUALIFICATIONS
AND CERTIFICATION:
A. A candidate choosing to

obtain financing pursuant to the Voter
Action Act shall abide by Section 1-19A-3
NMSA 1978 to become an applicant candi-
date.

B. A candidate choosing to
become a certified candidate shall abide by
Section 1-19A-4 NMSA 1978 for obtaining
qualifying contributions.

C. A candidate choosing to
become a certified candidate may abide by
Section 1-19A-5 NMSA 1978 for obtaining
seed money.

D. A candidate choosing to
become a certified candidate shall abide by
Section 1-19A-6 NMSA 1978 for submittal
of certification documents.

E. The secretary of state
shall determine whether an applicant candi-
date shall become a certified candidate pur-
suant to Section 1-19A-6 NMSA 1978.
[1.10.27.8 NMAC - N, 9-30-2005]

1.10.27.9 DETERMINATION
OF FUND DISTRIBUTION:
A. On April 1, of every

odd year, the secretary of state shall deter-
mine the amount of funds available for dis-
tribution pursuant to Section 1-19A-13
NMSA 1978.

B. To  determine the
amount available for a public regulation
commission contested primary election, the
secretary of state shall follow Subsection B
of Section 1-19A-13 NMSA 1978.

C. To  determine the
amount available for a public regulation
commission uncontested primary election,
the secretary of state shall follow
Subsection C of Section 1-19A-13 NMSA
1978.

D. To  determine the
amount available for a public regulation
commission contested general election, the
secretary of state shall follow Subsection D
of Section 1-19A-13 NMSA 1978.

E. To  determine the
amount available for a public regulation
commission uncontested general election,
the secretary of state shall follow
Subsection E of Section 1-19A-13 NMSA
1978.

[1.10.27.9 NMAC - N, 9-30-2005]

1.10.27.10
FUND:

DISTRIBUTION OF

A. Once the certification
for candidates for the primary election has
been completed, the secretary of state shall
calculate the total amount of money to be
distributed in the primary election cycle
based on the number of certified candidates
and allocations specified in 1.10.27.9
NMAC.

B. The secretary of state
shall abide by Subsection F of Section 1-
19A-13 NMSA 1978 if the total needs to be
adjusted.

C. The secretary of state
shall calculate the total amount of money to
be distributed in the general election pur-
suant to 1.10.26.9 NMAC and Subsection F
of Section 1-19A-13 NMSA 1978.

D. If the allocation speci-
fied in Subsection F of Section 1-19A-13 is
greater than the total amount available for
distribution, then the amounts to be distrib-
uted to individual candidates shall be
reduced pursuant to Subsection G of
Section 1-19A-13 NMSA 1978.
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E. The secretary of state
shall abide by Section 1-19A-14 NMSA
1978 if the total needs to be adjusted due to
the actions of a noncertified candidate.
[1.10.27.10 NMAC - N, 9-30-2005]

1.10.27.11 FUND REVENUES:

A. The legislature has set
up the public election fund pursuant to
Section 1-19A-10 NMSA 1978 governing
the collection of revenues to provide for the
fund.

B. A certified candidate
shall return to the fund unspent fund rev-
enues and any other relevant funds pursuant
to Subsection E of Section 1-19A-5,
Subsections B to E of Section 1-19A-7 and
Subsection D of Section 1-19A-16 NMSA
1978.

[1.10.27.11 NMAC - N, 9-30-2005]

History of 1.10.27 NMAC: [RESERVED]

NEW MEXICO
SECRETARY OF STATE
TITLE 1 GENERAL  GOV-

ERNMENT ADMINISTRATION

CHAPTER 10 ELECTIONS AND
ELECTED OFFICIALS
PART 28 DISTRIBUTION OF

VOTER IDENTIFICATION CARDS

1.10.28.1 ISSUING AGENCY:
Office of the Secretary of State
[1.10.28.1 NMAC - N, 9-30-2005]

1.10.28.2 SCOPE:
applies to any primary election.
[1.10.28.2 NMAC - N, 9-30-2005]

This rule

1.10.28.3 STATUTORY
AUTHORITY: Election Code, Section 1-
2-1 NMSA 1978; Chapter 270, Laws 2005.
[1.10.28.3 NMAC - N, 9-30-2005]

1.10.28.4
Permanent.
[1.10.28.4 NMAC - N, 9-30-2005]

DURATION:

1.10.28.5 EFFECTIVE DATE:
September 30, 2005 unless a later date is
cited at the end of a section.

[1.10.28.5 NMAC - N, 9-30-2005]

1.10.28.6 OBJECTIVE: The
Election Code (Section 1-1-1 NMSA
through 1-24-4 NMSA 1978) was amended
by Chapter 270, Laws 2005. The purpose
of the amendment is to ensure that each
county clerk sends a voter identification
card to every voter listed on the county reg-
ister between sixty (60) and forty (40) days
before each primary election.

[1.10.28.6 NMAC - N, 9-30-2005]

1.10.28.7 DEFINITIONS:

A. “County” means any
county in this state.

B. “County register”
means an official file of original certificates
of registration.

C. “Primary election”

means the election held pursuant to Section
1-8-11 NMSA 1978.

D. “Voter” means any
person who is qualified to vote under the
provisions of the constitution of New
Mexico and the constitution of the United
States and who is registered under the pro-
visions of the Election Code of New
Mexico.

E. “Voter file” means all
voter registration information required by
law and by the secretary of state that has
been extracted from the certificate of regis-
tration of each voter in the county, stored on
data recording media and certified by the
county clerk as the source of all information
required by the Voter System Records Act
(Section 1-5-1 through 1-5-31 NMSA
1978).

F. “Voter’s address”
means the address where the voter receives
mail delivery.

G “Voter identification
card” means a card indicating the voter’s
name; address; last four digits of the social
security number; date of birth; election dis-
tricts; party affiliation, if any and precinct
polling place.

[1.10.28.7 NMAC - N, 9-30-2005]

1.10.28.8 VOTER IDENTIFI-
CATION CARD MAILING:

A. Each county clerk shall,
between sixty (60) and forty (40) days prior
to a primary election, mail every voter in the
county a voter identification card, based on
information extracted from the county reg-
ister and county voter file.

B. The voter identification
card shall be mailed by first class mail to the
voter’s address.

C. Cardstock and
envelopes for the mailing shall be provided
to each county clerk by the office of secre-
tary of state.

[1.10.28.8 NMAC - N, 9-30-2005]

1.10.28.9 SECRETARY OF
STATE REIMBURSEMENT:

A. The office of the secre-
tary of state, upon receiving documentation
acceptable to the department of finance and
administration from each county, shall
reimburse the county for the cost of postage
and other costs directly related to distribu-
tion of the cards.

B. The secretary of state
shall, pursuant to 1.10.26 NMAC and the
National Voter Registration Act of 1993,
instruct each county clerk to mark as inac-
tive any voter whose identification card is

returned as undeliverable.
[1.10.28.9 NMAC - N, 9-30-2005]

History of 1.10.28 NMAC: [RESERVED]

NEW MEXICO
SOIL AND WATER
CONSERVATION
COMMISSION

NOTICE OF REPEAL

21.9.2 NMAC, Conducting an Election of
District Supervisors, filed November 12,
2003 is hereby repealed and replaced by
21.9.2 NMAC, Conducting an Election of
District Supervisors, effective September
30, 2005.

NOTICE OF REPEAL

21.9.3 NMAC, Conducting a Referendum,
filed November 26, 2003 is hereby repealed
and replaced by 21.9.3 NMAC, effective
September 30, 2005.

NEW MEXICO
SOIL AND WATER
CONSERVATION
COMMISSION

TITLE 21

AND RANCHING
CHAPTER 9 SOIL AND WATER
CONSERVATION DISTRICTS

PART 2 CONDUCTING AN
ELECTION OF DISTRICT SUPERVI-
SORS

AGRICULTURE

21.9.2.1 ISSUING AGENCY:
New Mexico Soil and Water Conservation
Commission

[21.9.2.1 NMAC - Rp, 21.9.2.1 NMAC, 9-
30-05]

21.9.2.2 SCOPE: This part
applies to supervisor elections in all soil and
water conservation districts.

[21.9.2.2 NMAC - Rp, 21.9.2.2 NMAC, 9-
30-05]

21.9.2.3 STATUTORY
AUTHORITY: This part is adopted pur-
suant to the Soil and Water Conservation
District Act, Sections 73-20-25, et. seq.
NMSA 1978.

[21.9.2.3 NMAC - Rp, 21.9.2.3 NMAC, 9-
30-05]

21.9.24
Permanent
[21.9.2.4 NMAC - Rp, 21.9.2.4 NMAC, 9-
30-05]

DURATION:

21.9.2.5 EFFECTIVE DATE:
September 30, 2005 unless a later date is
cited at the end of a section.
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[21.9.2.5 NMAC - Rp, 21.9.2.5 NMAC, 9-
30-05]

21.9.2.6 OBJECTIVE: The
objective of Part 2 of Chapter 9 is to provide
standard procedures for the election of
supervisors in accordance with law.
[21.9.2.6 NMAC - Rp, 21.9.2.6 NMAC, 9-
30-05]

21.9.2.7 DEFINITIONS:
Terms defined in Section 73-20-27 NMSA
1978 have the same definition in this part.
Terms not defined in Section 73-20-27
NMSA 1978 are defined below:

A. “Eligible voter” shall
mean a person who, at least 32 days prior to
the election, is registered to vote in New
Mexico pursuant to the provisions of the
election code, and whose address of record
on the voter registration is within the soil
and water conservation district for which
the election is being conducted.

B. “Election” shall mean
an election held at one or more designated
polling places which will be open a mini-
mum of eight hours. Due notice must be
given. Absentee voting as provided in these
rules is permitted.

C. “Election superinten-
dent” shall mean the person appointed to
conduct the election of supervisors.

D. “Canvassing board”
shall mean the persons appointed in accor-
dance with these rules to certify and publish
the election results, and give the commis-
sion notice of their canvass.

[21.9.2.7 NMAC - Rp, 21.9.2.7 NMAC, 9-
30-05]
21.9.2.8 DEADLINES:

A. Deadlines associated
with supervisor elections that fall on a
weekend or holiday shall be carried over
until the next business day.

B. The New Mexico soil
and water conservation commission shall
create and distribute an official election
timeline by October 1 preceding the elec-
tion.

[21.9.2.8 NMAC - N, 9-30-05]

21.9.2.9 DUTIES OF COM-
MISSION OR BOARD OF SUPERVI-
SORS:

A. Conduct a supervisor
election on the first Tuesday in May of
even-numbered years to fill positions desig-
nated by the soil and water conservation
commission as being eligible for election.

B. Notify the county
clerks of all counties located within the dis-
trict boundaries of the election by January
1, preceding the election. Each county clerk
must be provided the following:

(1) district boundary description;

(2) district boundary map;

(3) date of the election;

(4) the official election timeline;

(5) a copy of the supervisor elec-
tion rules.

C. Provide for  “due
notice” of the election. There must be two
notices: the first notice between 51 and 65
days before the election and the second
notice between 23 and 37 days before the
election. The notice shall include but is not
limited to:

(1) geographical area affected,
including zone within the district if applica-
ble;

(2) declare which terms expire by
name of incumbent and position number,
and zone represented if the district is zoned;
[Supervisors serving positions #1, #2, #3
and #4, or candidates for those positions,
must be resident owners of land within the
district, and within the zone if the district is
zoned. Position #5 is the supervisor-at-
large who does not have to be an owner of
land but must be resident within the dis-
trict.]

(3) instructions on how to file a
declaration of candidacy, including:

(a) dates, times and address where
declarations of candidacy and declarations
of intent to be a write-in candidate may be
obtained,

(b) the date on which declarations
of candidacy must be filed, and

(c) the date on which declarations
of intent to be a write-in candidate must be
filed;

(4) date, time and place ballots
may be cast;

(5) instructions for absentee bal-
loting, including the hours and days of the
week that absentee ballot applications will
be available;

(6) documentation required by the
election officials to confirm eligibility to
vote (voter registration card, utility bill or
other proof of residency within the district);

(7) questions to be submitted to
voters on the same ballot, if any; and

(8) name and telephone number
of a person to contact in case of questions
about the election.

D. Prepare and make
available declaration of candidacy forms to
persons who request them. Declarations of
candidacy must be delivered in person by
the candidate to the designated place 49
days before the election, and shall take sub-
stantially the following form:

“Declaration of Candidacy
Name of candidate (as it should appear on
the ballot):

Candidate’s residence physical address:

Candidate’s mailing address:

Candidate’s phone number:

Description of land owned within the

soil and
water conservation district, if different from
physical address above:

I desire to become a candidate for the office
of supervisor, position number __ , at the
election of supervisors to be held on the
date set by law. I will be eligible to hold
this office at the beginning of its term. I
make the foregoing affidavit under oath,
knowing that any false statement herein
constitutes a felony punishable under the
criminal laws of New Mexico.

Declarant’s signature:
Witness signature:
Received by (signature, date, time):

E. Prepare ballots for the

election. The names of persons for whom a
declaration of candidacy was successfully
completed shall appear on the ballot. The
ballot must provide for write-in votes if any
persons have declared their intent to be a
write-in candidate on the appropriate decla-
ration form filed 42 days prior to the elec-
tion. Such persons shall not be entitled to
have their name printed on the ballot.

F. In the event that no
more than one candidate has filed a declara-
tion of candidacy for each position to be
filled, the board of supervisors shall certify
such facts to the canvassing board. If there
are no other questions on the ballot the can-
vassing board shall cancel the election as
provided by these rules. The election super-
intendent shall notify applicants for absen-
tee ballots of the cancellation. Unopposed
candidates will assume the office of super-
visor according to the Soil and Water
Conservation District Act. In the case that
there are no candidates for a position,
incumbent supervisors continue in office
until their successors are elected or appoint-
ed as in the case of any other vacancy.

G At least 60 days prior to
the election, appoint an election superinten-
dent who must take the following oath of
office before performing the required
duties: “I, (name of person), do solemnly
swear (or affirm) that I will support the con-
stitution of the United States, and the con-
stitution of the state of New Mexico, and 1
will faithfully discharge the duties of the
office of election superintendent for the
(name of district) soil and water conserva-
tion district.”

H. Assure that candidates
for office do not serve as election superin-
tendent or on the canvassing board.

L Assure that all polling
places are staffed with at least two polling
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officials during the entire voting period. At
least one of the officials must not be a dis-
trict supervisor, district employee, candi-
date, or immediate family member of any of
the aforementioned. Arrange for substi-
tutes if necessary. Polling officials and sub-
stitutes must take an oath of office similar to
that of the election superintendent before
assuming their duties.

J. Maintain a file of all
records pertaining to the election in compli-
ance with the applicable records retention
schedule. [See 1.19.11 NMAC]

[21.9.2.9 NMAC - Rp, 21.9.2.9 NMAC, 9-
30-05]

21.9.2.10 ABSENTEE BAL-
LOTING: Eligible voters wishing to vote
absentee must fill out an absentee ballot
application. Applications for absentee bal-
lots must be requested by mail, by phone,
and in person only, beginning 30 days
before the election until 20 days before the
election. Only one absentee ballot applica-
tion may be issued per eligible voter.

A. Upon receipt of the
completed application and determination of
the voter’s eligibility an absentee ballot will
be furnished.

B. The district must mail
out requested absentee ballots at least 15
days before the election.

C. Absentee ballots must
be distributed by the district with two
envelopes, with a serial number and voter
certification information on the outside of
the larger envelope. Districts shall maintain
an absentee ballot register by serial number.

D. Absentee ballots
returned by mail and received by the district
by closing of the polls on election day or
before will be counted. Absentee ballots
received after election day will not be
opened or counted, but will be kept with the
election records.

E. All unused absentee
ballots shall be destroyed immediately fol-
lowing the close of the absentee balloting
period. The destruction shall be certified by
the election superintendent and one polling
official.

F. Absentee ballots will
not be issued if the election is cancelled pur-
suant to these rules.

[21.9.2.10 NMAC - Rp, 21.9.2.10 NMAC,
9-30-05]

21.9.2.11 ELECTION SUPER-
INTENDENT DUTIES:
A. Assure that all absentee

ballots requested by eligible voters in writ-
ing are sent as indicated in the election
notice, unless the election is cancelled, in
which case eligible voters shall be notified.
All applications will be compared with the
absentee ballot register.

B. Conduct the voting dur-
ing the period stated in the election notice.

C. If paper ballots are
used, place all ballots in a sealed ballot box.

D. Prepare a complete list
of all persons voting and those applying for
a ballot and determined ineligible to vote.

E. Prepare documentation
regarding all challenges of voter ineligibili-
ty.

F. Assist the canvassing
board in properly securing, transporting,
and storing ballot boxes, and cooperate
fully with the canvassing board to deter-
mine voting results in a timely manner.

G. Prepare a list of eligible
voters 28 days prior to the election, and
make it available for inspection.

[21.9.2.11 NMAC - Rp, 21.9.2.11 NMAC,
9-30-05]

21.9.2.12 PROVISIONAL
BALLOTS: Persons who are not on the
eligible voter list and cannot show proof of
eligibility must complete a provisional bal-
lot.

A. A provisional ballot
shall consist of a paper ballot, a plain enve-
lope, and a voter certification form printed
on a larger envelope.

B. Marked ballots must be
sealed in the plain envelope. The plain
envelope must be sealed in the larger enve-
lope. Voters are determined to be eligible or
ineligible using the voter certification infor-
mation on the larger envelope, and support-
ing documentation provided by the voter.

C. The larger envelopes
shall be opened only after all ineligible vot-
ers are given an opportunity to prove eligi-
bility. The larger envelope of ineligible vot-
ers shall not be opened. All of the larger
envelopes of eligible voters shall be opened
and the plain envelopes placed in the ballot
box. The plain envelopes are then removed
from the ballot box and ballots are counted.
The plain envelopes may be destroyed after
the vote is counted, but the larger envelopes
and the ballots must be maintained with the
election records.

D. Persons who are deter-
mined to be ineligible to vote by polling
officials must be notified by the polling
officials using the most expedient means of
communication. When contacted, ineligible
voters must be informed of their right to
challenge. Challenges must be in writing
and be delivered to the contact person
shown on the election notice no later than
four days following the election.

[21.9.2.12 NMAC - Rp, 21.9.2.12 NMAC,
9-30-05]

21.9.2.13
CATION:
I am a registered voter of precinct no.

of the county of

VOTER CERTIFI-

, state of New Mexico. 1

reside at
, within
the boundaries of the

soil and water conserva-
tion district;

I make the foregoing affidavit under oath,
knowing that any false statement herein
constitutes a felony punishable under the
criminal laws of New Mexico.

(Voter) Printed name and signature

(Mailing Address)

(Residence Address)

Telephone number (if voter wishes
to be notified of ineligibility to vote)

NOTE: print the above information on a
number 12-business size envelope. Use
separate envelope for each voter. Use num-
ber 10 envelopes for ballots, only one ballot
per envelope.

[21.9.2.13 NMAC - Rp, 21.9.2.13 NMAC,
9-30-05]

21.9.2.14
BOARD:

A. The canvassing board
shall be composed of a minimum of three
members:

(1) an owner of land within the
district who is not a supervisor or employee
of the district or members of their immedi-
ate family; and

(2) a supervisor of the district
[See Subsection H 0f21.9.2.9 NMAC.]; and

(3) a local elected official or
his/her designee.

B. The canvassing board

CANVASSING

will:

(1) cancel the election upon being
notified by the board of supervisors that no
more than one candidate has filed a declara-
tion of candidacy for each position to be
filled, and there are no other questions on
the ballot, and give due notice of such can-
cellation;

(2) establish appropriate proce-
dures for securing, transporting, storing and
tallying ballots;

(3) resolve any challenges of
voter eligibility or conduct of election; and

(4) certify election results and
report results to the soil and water conser-
vation commission in Las Cruces within
seven calendar days following completion
of their canvass; a canvass is considered
complete when all challenges have been
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resolved to the satisfaction of the canvass-
ing board; for each question, the highest
number of votes shall decide the question
without a runoff vote; a tie vote will be bro-
ken by lot.

[21.9.2.14 NMAC - Rp, 21.9.2.14 NMAC,
9-30-05]

HISTORY OF 21.9.2 NMAC:
Pre-NMAC History: The material in this
part was derived from that previously filed
with the State Records Center and Archives
under:

SSCC-200, Outline of Instructions for
Conducting District Elections, filed
8/11/69.

SWCD 85-2, Procedures for Conducting an
Election of Supervisors in Soil and Water
Conservation Districts, filed 7/1/85.

SWCC 90-1, Rules for Conducting an
Election of District Supervisors in Soil and
Water Conservation Districts, filed 7/2/90.

History of Repealed Material:

21 NMAC 9.2, Conducting an Election of
District Supervisors, filed 12/17/96 -
Repealed effective 11/26/2003.

21.9.2 NMAC, Conducting an Election of
District Supervisors, filed 11/12/2003 -
Repealed effective 9/30/2005.

NEW MEXICO
SOIL AND WATER
CONSERVATION
COMMISSION

TITLE 21
AND RANCHING
CHAPTER 9 SOIL AND WATER
CONSERVATION DISTRICTS

AGRICULTURE

PART 3 CONDUCTING A
REFERENDUM
21.9.3.1 ISSUING AGENCY:

New Mexico Soil and Water Conservation
Commission

[21.9.3.1 NMAC - Rp, 21.9.3.1 NMAC, 9-
30-05]

21.9.3.2 SCOPE: This part
applies to soil and water conservation dis-
tricts seeking voter approval for authority to
levy taxes and the soil and water conserva-
tion commission when in the process of
establishing new districts or modifying the
boundaries of existing districts.

[21.9.3.2 NMAC - Rp, 21.9.3.2 NMAC, 9-
30-05]

21.9.3.3 STATUTORY
AUTHORITY: This part is adopted pur-
suant to the Soil and Water Conservation
District Act, Sections 73-20-25, et. seq.
NMSA 1978.

[21.9.3.3 NMAC - Rp, 21.9.3.3 NMAC, 9-
30-05]

21.9.3.4
Permanent.
[21.9.3.4 NMAC - Rp, 21.9.3.4 NMAC, 9-
30-05]

DURATION:

21.9.3.5 EFFECTIVE DATE:
September 30, 2005 unless a later date is
cited at the end of a section.

[21.9.3.5 NMAC - Rp, 21.9.3.5 NMAC, 9-
30-05]

21.9.3.6 OBJECTIVE: The
objective of Part 3 of Chapter 9 is to provide
for referenda to be conducted in accordance
with law.

[21.9.3.6 NMAC - Rp, 21.9.3.6 NMAC, 9-
30-05]

21.9.3.7 DEFINITIONS:
Terms defined in Section 73-20-27 NMSA
1978 have the same definition in this part.
Terms not defined in Section 73-20-27
NMSA 1978 are defined below:

A. “Eligible voter” shall
mean a person who, at least 32 days prior to
a referendum, is registered to vote in New
Mexico pursuant to the provisions of the
election code, and whose address of record
on the voter registration is within the area
affected by the referendum.

B. “Referendum superin-
tendent” shall mean the person appointed
to conduct the referendum.

C. “Referendum”  shall
mean an election to decide a question,
which may be held at one or more designat-
ed polling places which will be open a min-
imum of eight hours, or conducted solely by
mailed ballots as provided in these rules.
Due notice must be given. Absentee voting
as provided in these rules is permitted.

D. “Canvassing board”
shall mean the persons appointed in accor-
dance with these rules to certify and publish
the election results, and give the commis-
sion notice of their canvass.

[21.9.3.7 NMAC - Rp, 21.9.3.7 NMAC, 9-
30-05]

21.9.3.8 SCHEDULING A
REFERENDUM: A referendum shall be
held on the next succeeding first Tuesday in
May, if practicable. A referendum shall not
be held within 42 days prior to a statewide
election. A referendum may be held in con-
junction with election of supervisors.
[21.9.3.8 NMAC - Rp, 21.9.3.8 NMAC, 9-
30-05]

21.9.3.9 DUTIES OF BOARD
OF SUPERVISORS OR COMMIS-
SION:

A. Provide for  “due

notice” of the referendum. There must be
two notices: the first between 51 and 65
days before the referendum and the second

between 23 and 37 days before the referen-
dum. The notice shall include but is not
limited to:

(1) geographical area affected;

(2) location of polling place(s), if
any,

(3) date and time when ballots
may be cast, or date by which mailed ballots
must be received;

(4) the resolution of the board of
supervisors or commission to hold the refer-
endum;

(5) a statement that the commis-
sion has approved the referendum (only for
mill levy referendum of a district); and

(6) instructions for absentee bal-
loting, including the hours and days of the
week that absentee ballot applications will
be available.

B. Notify the county
clerks of all counties located within the dis-
trict boundaries of the referendum at least
120 days preceding the referendum. Each
county clerk must be provided the follow-
ing:

(1) district boundary description;

(2) district boundary map;

(3) date of the referendum,;

(4) the referendum timeline; and

(5) a copy of the referendum
rules.

C. At least 60 days prior to
the referendum appoint a referendum super-
intendent who must take the following oath
of office before performing the required
duties: “I, (name of person) do solemnly
swear (or affirm) that I will support the con-
stitution of the United States, and the con-
stitution of the state of New Mexico, and 1
will faithfully discharge the duties of the
office of (referendum superintendent or
polling officer) for the (name of district)
soil and water conservation district.

D. Assure that all polling
places are staffed with at least two polling
officials during the entire voting period. At
least one of the officials must not be a dis-
trict supervisor, district employee, or imme-
diate family member of any of the afore-
mentioned. Arrange for substitutes if nec-
essary. Polling officials and substitutes
must take an oath of office similar to that of
the election superintendent before assuming
their duties.

E. Maintain a file of all
records pertaining to the election in compli-
ance with the state records retention sched-
ule. [See 1.19.11 NMAC]

F. Prepare ballots for the
election.

[21.9.3.9 NMAC - Rp, 21.9.3.9 NMAC, 9-
30-05]

21.9.3.10 REFERENDUM
SUPERINTENDENT DUTIES:
A. Assure that all absentee

ballots requested by eligible voters in writ-
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ing were sent as indicated in the referendum
notice. All applications will be compared
with the absentee ballot register.

B. Conduct the voting dur-
ing the period stated in the “due notice”.

C. If paper ballots are
used, place all ballots in a sealed ballot box.

D. Prepare documentation
regarding all challenges of voter ineligibili-
ty.

E. Assist the canvassing
board in properly securing, transporting,
and storing ballot boxes, and cooperate
fully with the canvassing board to deter-
mine voting results in a timely manner.

F. Prepare a list of eligible
voters 28 days prior to the election. The eli-
gible voter list must be completed and avail-
able for inspection at least five days before
the election.

G Determine eligibility of
voters. Persons who are not on the eligible
voter list and cannot show proof of eligibil-
ity must complete a provisional ballot.

H. Prepare a complete list
of all persons voting, and those applying for
a ballot and determined ineligible to vote.
[21.9.3.10 NMAC - Rp, 21.9.3.10 NMAC,
9-30-05]

21.9.3.11 ABSENTEE BAL-
LOTING: Eligible voters wishing to vote
absentee must fill out an absentee ballot
application. Applications for absentee bal-
lots must be requested by mail, by phone,
and in person only, beginning 30 days
before the election until 20 days before the
election. Only one absentee ballot applica-
tion may be issued per eligible voter.

A. Upon receipt of the
completed application and determination of
the voters’ eligibility an absentee ballot will
be furnished.

B. The district must mail
out requested absentee ballots at least 15
days before the election.

C. Absentee ballots must
be distributed by the district with two
envelopes, with a serial number and voter
certification information on the outside of
the larger envelope. Districts shall maintain
an absentee ballot register by serial number.

D. Absentee ballots
returned by mail and received by the district
by closing of the polls on election day or
before will be counted. Absentee ballots
received after election day will not be
opened or counted, but will be kept with the
election records.

E. All unused absentee
ballots shall be destroyed immediately fol-
lowing the close of the absentee balloting
period. The destruction shall be certified by
the election superintendent and one polling
official.

[21.9.3.11 NMAC - Rp, 21.9.3.11 NMAC,

9-30-05]

21.9.3.12 PROVISIONAL
BALLOTS: Persons who are not on the
eligible voter list and cannot show proof of
eligibility must complete a provisional bal-
lot.

A. A provisional ballot
shall consist of a paper ballot, a plain enve-
lope, and a voter certification form printed
on a larger envelope.

B. Marked ballots must be
sealed in the plain envelope. The plain
envelope must be sealed in the larger enve-
lope. Voters are determined to be eligible or
ineligible using the voter certification infor-
mation on the larger envelope, and support-
ing documentation provided by the voter.

C. The larger envelopes
shall be opened only after all ineligible vot-
ers are given an opportunity to prove eligi-
bility. The larger envelope of ineligible vot-
ers shall not be opened. All of the larger
envelopes of eligible voters shall be opened
and the plain envelopes placed in the ballot
box. The plain envelopes are then removed
from the ballot box and ballots are counted.
The plain envelopes may be destroyed after
the vote is counted, but the larger envelopes
and the ballots must be maintained with the
election records.

D. Persons who are deter-
mined to be ineligible to vote by polling
officials must be notified by the polling
officials using the most expedient means of
communication. When contacted, ineligible
voters must be informed of their right to
challenge. Challenges must be in writing
and be delivered to the contact person
shown on the election notice no later than
four days following the election.

[21.9.3.12 NMAC - Rp, 21.9.3.12 NMAC,
9-30-05]

21.9.3.13 VOTER CERTIFI-
CATION:

I am a registered voter of Precinct No.

of the county of

, state of New Mexico. 1

reside at

within ~ the  boundaries of the

soil and water conserva-
tion district;

I make the foregoing affidavit under oath,
knowing that any false statement herein
constitutes a felony punishable under the
criminal laws of New Mexico.

(Voter) Printed name and signature

(Mailing address)

(Residence address)

Telephone number (if voter wishes
to be notified of ineligibility to vote)

NOTE: print the above information on a
business size envelope. Use separate enve-
lope for each voter. Use smaller envelopes
for ballots, only one ballot per envelope.
[21.9.3.13 NMAC - Rp, 21.9.3.13 NMAC,
9-30-05]

21.9.3.14
BOARD:

A. The canvassing board
shall be composed of a minimum of three
members, who may not also serve as refer-
endum superintendent or poll worker:

(1) an owner of land within the
district who is not a supervisor or employee
of the district or members of their immedi-
ate family; and

(2) a member of the governing
body of the district; and

(3) a local elected public official
or their designee.

B. The canvassing board

CANVASSING

will:

(1) establish appropriate proce-
dures for securing, transporting, storing and
opening ballot boxes;

(2) resolve any challenges of
voter eligibility or conduct of election; and

(3) certify election results and
report results to the soil and water conser-
vation commission in Las Cruces within
seven calendar days following completion
of their canvass; a canvass is considered
complete when all challenges have been
resolved to the satisfaction of the canvass-
ing board; for each question, the highest
number of votes shall decide the question
without a runoff vote; a tie vote will be bro-
ken by lot.

[21.9.3.14 NMAC - Rp, 21.9.3.14 NMAC,
9-30-05]

21.9.3.15 MAIL BALLOT
REFERENDUM: Upon the adoption of a
resolution by the commission or board of
supervisors to conduct an election by an all-
mailed ballot, each registered voter who
would be eligible to vote in a polling place
referendum shall be mailed an absentee bal-
lot along with a statement that there will be
no polling place for the referendum. The
voter shall not be required to file an appli-
cation for the absentee ballot. The ballot
shall be mailed to each voter no earlier than
the thirty-fifth day prior to the election, and
the mailing shall be completed by the fifth
day before the election.

A. The referendum super-
intendent may include in the mailing a
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printed notice to the voters informing the
voters that they shall return the voted ballot
by mail.

B. The referendum super-
intendent shall prepare a checklist of eligi-
ble voters. The checklist of registered vot-
ers shall be marked indicating that the voter
has returned his all-mail ballot immediately
upon receipt.

C. A referendum conduct-
ed solely by mailed ballot shall not include
names of candidates to be nominated for or
elected to office.

[21.9.3.15 NMAC - Rp, 21.9.3.15 NMAC,
9-30-05]

21.9.3.16 DEADLINES:
Deadlines in these rules which fall on a
weekend or holiday shall be carried over
until the next business day.

[21.9.3.16 NMAC - N, 9-30-05]

HISTORY OF 21.9.3 NMAC:
Pre-NMAC History: The material in this
part was derived from that previously filed
with the State Records Center and Archives:
SWCD 84-1, Procedures for Conducting a
Referendum for Soil and Water
Conservation Districts, filed 7/26/84.
SWCC Rule 90-1I, Rule for Conducting a
Referendum by the Soil and Water
Conservation Districts or by the Soil and
Water Conservation Commission, filed
7/2/90.

History of Repealed Material:

SWCD 84-1, Procedures for Conducting a
Referendum for Soil and Water
Conservation Districts, filed 7/26/84 -
Repealed 12/20/89.

21 NMAC 9.3, Conducting a Referendum,
filed 12/17/96 - Repealed -effective
12/15/2003.

21.9.3 NMAC, Conducting a Referendum,
filed 11/26/2003 - Repealed effective
9/30/2005.

End of Adopted Rules Section
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Other Material Related to Administrative Law

NEW MEXICO HUMAN
SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will
receive public comment for the New
Mexico State plan for administration of the
Temporary Assistance for Needy Families
(TANF) and file the plan with the Federal
Department of Health and Human services,
Administration for Children and Families
(ACF). The hearing will be held at 9:00 am
on Tuesday, November 15, 2005. The hear-
ing will be held at the Income Support
Division conference room, 2009 S. Pacheco
St., Santa Fe, NM. The conference room is
located in Room 120 on the lower level.

The Department proposes the New Mexico
TANF State plan covering the period of
January 1, 2006 to December 31,2007. The
45-day comment period will begin October
1, 2005 and end at 5:00 P.M. on November
15,2005. All comments received during the
comment period will receive consideration
for the New Mexico TANF State plan.

Individuals may submit written or recorded
comments to the address below. Individuals
may also submit comments electronically
to: Ted.Roth@state.nm.us

A copy of the proposed TANF State plan is
available as of October 1, 2005 on the
Department’s web site at:
http://www.state.nm.us/hsd/isd.html. A
copy of the proposed TANF State Plan can
be requested by calling the Office of the
Director, Income Support Division, in Santa
Fe at 1-800-432-6217 or (505) 827-7250; or
by writing to:

Human Services Department
Income Support Division
P.O. Box 2348

Pollon Plaza; Room 111
Santa Fe, NM 87504-2348

If you are a person with a disability and you
require this information in an alternative
format or require a special accommodation
to participate in the public hearing, please
contact the Department toll free at 1-800-
432-6217, TDD 1-800-609-4TDD (4833),
or through the New Mexico Relay System
toll free at 1-800-659-8331. The
Department requests at least a 10-day
advance notice to provide requested alterna-
tive formats and special accommodations.

End of Other Related
Material Section
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