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Notices of Rulemaking and Proposed Rules

NEW MEXICO AGING AND
LONG-TERM SERVICES
DEPARTMENT

NOTICE OF PUBLIC RULEMAKING
HEARING

The New Mexico Aging and Long-Term
Services Department hereby gives notice
that a public hearing will be held on
Wednesday, December 7, 2005 at 9:00
a.m. in the Rio Grande Room at the
department’s offices, 2550 Cerrillos
Road, Santa Fe, N.M.

The purpose of the hearing will be to
receive comments on a proposed new rule
relating to continuing care communities:
9.2.24 NMAC - Rate and Fee Increases by
Continuing Care Communities.

Any person requesting a copy of the pro-
posed rule or wishing to testify at the hear-
ing should contact Andrea Allen by mail at
1015 Tijeras Ave. NW, Suite 200,
Albuquerque, NM 87102, by toll-free tele-
phone at 1-866-842-9230, or by e-mail at
Andrea.Allen@state.nm.us.  Any person
wishing to submit written or e-mail com-
ments may do so by submitting them to Ms.
Allen on or before the date of the hearing.
No written or e-mail comments will be
accepted after 5:00 p.m. on the date of the
hearing.

Persons requiring special accommodations
at the hearing are asked to contact Ms. Allen
by November 28, 2005 so that arrangements
can be made.

ALBUQUERQUE-
BERNALILLO COUNTY
AIR QUALITY CONTROL
BOARD

ALBUQUERQUE-BERNALILLO
COUNTY AIR QUALITY CONTROL
BOARD
NOTICE OF HEARING AND
REGULAR MEETING

On December 14, 2005, at 5:15 pm, the
Albuquerque-Bernalillo County Air Quality
Control Board (Board) will hold a com-
bined public hearing in the Vincent E.
Griego Chambers located in the basement
level of the Albuquerque-Bernalillo County
Government Center, 400 Marquette Avenue
NW, Albuquerque, NM. The purpose of the
combined hearing is to repeal and replace
20.11.60 NMAC, Permitting in
Nonattainment Areas, and 20.11.61 NMAC,

Prevention of Significant Deterioration, to

ensure that the local regulations are consis-
tent with the State of New Mexico’s rules
and to incorporate revisions mandated by
the U.S. Environmental Protection Agency
(EPA) for new source review permitting.
The Environmental Health Department will
also be requesting to incorporate the com-
plete versions of 20.11.60 NMAC and
20.11.61 NMAC into the New Mexico State
Implementation Plan for air quality (SIP).

Following the combined hearing, the Board
will hold its regular monthly meeting during
which the Board is expected to consider
repealing and replacing 20.11.60 NMAC,
Permitting in Nonattainment Areas, and
20.11.61 NMAC, Prevention of Significant
Deterioration, and to incorporate the com-
plete regulations into the SIP.

The Air Quality Control Board is the feder-
ally delegated air quality authority for
Albuquerque and Bernalillo County. Local
delegation authorizes the Board to adminis-
ter and enforce the Clean Air Act and the
New Mexico Air Quality Control Act, and
to require local air pollution sources to com-
ply with air quality standards and regula-
tions.

Hearings and meetings of the Board are
open to the public and all interested persons
are encouraged to participate. All persons
who wish to testify regarding the subject of
the hearing may do so at the hearing and
will be given a reasonable opportunity to
submit relevant evidence, data, views and
arguments, orally or in writing, to introduce
exhibits and to examine witnesses in accor-
dance with the Joint Air Quality Control
Board Ordinances, Section 9-5-1-6 ROA
1994 and Bernalillo County Ordinance 94-
5, Section 6.

Anyone intending to present technical testi-
mony is asked to submit a written notice of
intent before 5:00 pm on Wednesday,
December 7, 2005 to: Attn: December
Hearing Record, Mr. Michael D. Smith,
Albuquerque  Environmental  Health
Department, P.O. Box 1293, Albuquerque,
NM 87103, or in person in Room 3023, 400
Marquette Avenue NW. The notice of intent
shall identify the person’s name, address
and affiliation.

In addition, written comments to be incor-
porated into the public record should be
received at the above P.O. Box, or
Environmental Health Department office,
before 5:00 pm on December 7, 2005. The
comments shall include the name, address
and affiliation of the individual or organiza-
tion submitting the statement. Written com-

ments may also be submitted electronically
to mdsmith@cabg.gov and shall include the
required name, address and affiliation infor-
mation. Interested persons may obtain a
copy of the proposed regulation at the
Environmental Health Department Office,
or by contacting Mr. Michael D. Smith elec-
tronically at mdsmith@cabg.gov or by
phone at (505) 768-1961.

NOTICE FOR PERSON WITH DIS-
ABILITIES: If you have a disability and/or
require special assistance please call (505)
768-2600 [Voice] and special assistance
will be made available to you to review any
public meeting documents, including agen-
das and minutes. TTY users call the New
Mexico Relay at 1-800-659-8331 and spe-
cial assistance will be made available to you
to review any public meeting documents,
including agendas and minutes.

NEW MEXICO ATHLETIC
TRAINERS PRACTICE
BOARD

Notice is hereby given that the New Mexico
Athletic Trainers Practice Board has sched-
uled a Rule Hearing/ Regular Board
Meeting to be held on December 12, 2005,
at 10:00 a.m. at the Real Estate
Commission, Suite B, 5200 Oakland
Avenue, NE Albuquerque, New Mexico.
The purpose of this hearing is to hear public
testimony and comments regarding the rec-
ommended proposed rule changes.

Persons desiring to present their views may
appear in person at said time and place or
send their written comments to the Board
Office at P.O. Box 25101, Santa Fe, NM,
87504. Copies of the proposed changes
may be requested by mail or by contacting
the Board Office at (505) 476-4610.

The Board may go into closed session dur-
ing the meeting to discuss licensing and dis-
ciplinary matters as permitted by the Open
Meetings Act. If you are an individual with
a disability who is in need of a reader,
amplifier, qualified sign language inter-
preter, or any other form of auxiliary aid or
service to attend or participate in the hear-
ing or meeting, please contact the board
administrator at (505) 476-4610 at least one
week prior to the meeting or as soon as pos-
sible. Public documents, including the
agenda and minutes, can be provided in var-
ious accessible formats. Please contact the
board administrator if a summary or other
type of accessible format is needed.
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NEW MEXICO BOARD OF NEW MEXICO to the Solid Waste Bureau prior to
November 15, 2005. Please address these
CHIROPRACTIC ENVIRONMENTAL comments to E. Gifford Stack, Acting
EXAMINERS IMPROVEMENT BOARD Bureau Chief, NMED Solid Waste Bureau,

Public Rule Hearing and Regular Board
Meeting

Notice is hereby given that the
New Mexico Board of Chiropractic
Examiners will convene a public rule hear-
ing at 9:00 a.m. on Friday, December 9,
2005, followed by a regular business meet-
ing during which action will be taken on the
proposed rules. During the regular meeting,
the Board may enter into Executive Session
to discuss licensing matters. The hearing
and meeting will be held at the Regulation
and Licensing Department, Toney Anaya

Bldg., 2550 Cerrillos Rd., 20d Floor, Santa
Fe, NM.

The purpose of the rule hearing is
to consider adoption of proposed amend-
ments to the following Board Rules and
Regulations in 16.4 NMAC: Part 1 General
Provisions; Part 3 Requirements for
Licensure by Examination; Part 4 Licensure
by Endorsement; Part 9 License Renewal
Procedures; Part 10 Continuing Education;
Part 12 Classification of a Chiropractic
Licensure; Part 13 Reinstatement of
Chiropractic Licensure; Part 17 Supervision
of Interns; Part 18 Practice Procedures; and
proposed new rules on Disciplinary
Proceedings and Provisions for Emergency
Licensure.

Persons desiring to present their
views on the proposed rules may write to
request draft copies from the Board office at
the Toney Anaya Building located at the
West Capitol Complex, 2550 Cerrillos Road
in Santa Fe, New Mexico 87504, or call
(505) 476-4695 (30) thirty days prior to the
rule hearing. In order for the Board mem-
bers to review the comments in their meet-
ing packets prior to the meeting, persons
wishing to make comment regarding the
proposed rules must present them to the
Board office in writing no later then
November 25, 2005. Persons wishing to
present their comments at the hearing will
need (9) copies of any comments or pro-
posed changes for distribution to the Board
and staff.

If you have questions, or if you
are an individual with a disability who
wishes to attend the hearing or meeting, but
you need a reader, amplifier, qualified sign
language interpreter, or any other form of
auxiliary aid or service to participate, please
call the Board office at (505) 476-4695 at
least two weeks prior to the meeting or as
soon as possible.

NEW MEXICO ENVIRONMENTAL
IMPROVEMENT BOARD

NOTICE OF PUBLIC HEARING TO
CONSIDER REPEAL AND REPLACE-
MENT OF 20.9.1 NMAC, “SOLID
WASTE MANAGEMENT” REGULA-
TIONS

The New Mexico Environmental
Improvement Board (Board) will hold a
public hearing beginning on January 3,
2006 and continuing thereafter as necessary,
at the New Mexico State Capitol Building,
Room 317, Santa Fe, NM at 9:30 a.m. The
hearing location may change prior to
January 3, and those interested in attending
should check the EIB website:
http://www.nmenv.state.nm.us/oots/eib.htm
prior to the hearing. The purpose of the
hearing is to consider repeal and replace-
ment of the Solid Waste Management regu-
lations, 20.9.1 NMAC. The New Mexico
Environment Department is the proponent
of the proposed replacement regulation.

The replacement regulation will affect: per-
mitting requirements of landfills and other
solid waste facilities; registration require-
ments for commercial haulers, recycling
facilities and composting facilities; operat-
ing requirements for solid waste facilities;
provisions regarding what waste materials
may or may not be disposed at a landfill;
handling procedures for asbestos, infectious
waste and other special wastes; size limits
for collection centers; operating procedures
for commercial haulers; groundwater moni-
toring requirements for solid waste facili-
ties; financial assurance mechanisms for
solid waste facilities, composting facilities
and recycling facilities; fees for permit and
registration applications; and potentially all
other provisions of the solid waste manage-
ment regulations.

The proposed rule changes may be
reviewed during regular business hours at
the office of the Environmental
Improvement Board, Harold Runnels
Building, 1190 St. Francis Drive, Room N-
2153 Santa Fe, NM, 87505. Copies of the
rule changes may be obtained by contacting
Barbara Claire at (505) 827-2425 or by
email at Barbara.Claire@state.nm.us.
Please refer to Docket No. EIB 05-07 (R).
The proposed rule changes can also be
found on the New Mexico Environment
Department website at
http://www.nmenv.state.nm.us/swb/draftreg
s.htm. Written comments may be submitted
to the Solid Waste Bureau for consideration
for inclusion in the final draft if submitted

1190 St. Francis Drive, Santa Fe NM,
87505. In addition, written comments to
the EIB regarding the amended and
replaced rules may be addressed to Ms.
Claire at the above address, and should ref-
erence docket number EIB 05-07 (R).

Please note formatting and minor technical
changes in the rules may occur. In addition,
the Board may make other amendments as
necessary to accomplish the purpose of pro-
viding public health and safety in response
to public comments submitted to the Board
and evidence presented at the hearing.

The Solid Waste Bureau will submit a final
draft of the proposed regulation to the EIB
on or before December 15, 2005. The final
draft version will also be available at the
Environment Department website at
http://www.nmenv.state.nm.us/swb/draftreg
s.htm.

The hearing will be conducted in accor-
dance with 20.1.1 NMAC (Rulemaking
Procedures) Environmental Improvement
Board, the Environmental Improvement
Act, NMSA 1978, Section 74-1-9, and other
applicable procedures.

All interested persons will be given reason-
able opportunity at the hearing to submit
relevant evidence, data, views and argu-
ments, orally or in writing, to introduce
exhibits, and to examine witnesses. Any
person who wishes to submit a non-techni-
cal written statement for the record in lieu
of oral testimony shall file such statement
prior to the close of the hearing.

Persons wishing to present technical testi-
mony must file with the Board a written
notice of intent to do so. The notice of
intent shall:

- identify the person or entity for whom the
witness(es) will testify;

- identify each technical witness that the
person intends to present and state the qual-
ifications of the witness, including a
description of their education and work
background;

- summarize or include a copy of the direct
testimony of each technical witness and
state the anticipated duration of the testimo-
ny of that witness;

- list and describe, or attach, each exhibit
anticipated to be offered by that person at
the hearing; and

- attach the text of any recommended mod-
ifications to the proposed changes.

Notices of intent for the hearing must be
received in the Office of the Environmental
Improvement Board not later than 5:00 pm
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on Monday, December 19, 2005, and should
reference the name of the rules, the date of
the hearing, and docket number EIB 05-07
(R). Notices of intent to present technical
testimony should be submitted to:

Barbara Claire

Office of the Environmental Improvement
Board

Harold Runnels Building

1190 St. Francis Dr., Room N-2153

Santa Fe, NM 87502

If you are an individual with a disability and
you require assistance or an auxiliary aid,
e.g. sign language interpreter, to participate
in any aspect of this process, please contact
Judy Bentley by Monday, December 19,
2005. Ms. Bentley can be reached at the
New Mexico Environment Department,
1190 St. Francis Drive, P.O. Box 26110,
Santa Fe, NM 87502, (505) 827-9872. TDD
or TDY users may access this number via
the New Mexico Relay Network 1-800-
659-8331.

The Board may make a decision on the pro-
posed regulatory change at the conclusion
of the hearing, or the Board may convene a
meeting after the hearing to consider action
on the proposal.

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

NOTICE

The New Mexico Human Services
Department (HSD) will hold a public hear-
ing at 10:00 a.m., on December 1, 2005, in
the HSD Law Library at Pollon Plaza, 2009
S. Pacheco Street, Santa Fe, New Mexico.
The subject of the hearing will be Medicare
Part D Low Income Subsidy.

The Social Security Administration and the
Centers for Medicare and Medicaid
Services (CMS) will implement Part D of
Medicare effective January 1, 2006. Part D
is the Prescription Drug Benefit for all indi-
viduals eligible for Medicare. Participation
in Part D will cost the enrollee premiums,
co-payments, and deductibles. Certain indi-
viduals, whose income falls below 150% of
the Federal Poverty Level, will be eligible
for a Low Income Subsidy (LIS). The LIS
will cover the costs of the premiums and the
deductibles, along with reduced co-pay-
ments for prescription drugs.

Interested persons may submit written com-
ments no later than 5:00 p.m., December 1,
2005, to Pamela S. Hyde, J.D., Secretary,
Human Services Department, P.O. Box
2348, Santa Fe, New Mexico 87504-2348.
All written and oral testimony will be con-

sidered prior to issuance of the final regula-
tion.

If you are a person with a disability and you
require this information in an alternative
format or require a special accommodation
to participate in any HSD public hearing,
program or services, please contact the NM
Human Services Department toll-free at 1-
888-997-2583, in Santa Fe at 827-3156, or
through the department TDD system, 1-
800-609-4833, in Santa Fe call 827-3184.
The Department requests at least 10 days
advance notice to provide requested alterna-
tive formats and special accommodations.

Copies of the Human Services Register are
available for review on our Website at
www.state.nm.us/hsd/register.html . or by
sending a self-addressed stamped envelope
to Medical Assistance Division, Program
Oversight & Support Bureau, P.O. Box
2348, Santa Fe, NM. 87504-2348.

OIL CONSERVATION
COMMISSION

NOTICE OF RULE MAKING

STATE OF NEW MEXICO

ENERGY, MINERALS AND NATURAL
RESOURCES DEPARTMENT

OIL CONSERVATION COMMISSION
SANTA FE, NEW MEXICO

The State of New Mexico, through its Oil
Conservation Commission, hereby gives
notice that the Commission will conduct a
public hearing at 9:00 A.M. on December
8, 2005, in Porter Hall at 1220 South St.
Francis Drive, Santa Fe, New Mexico, con-
cerning adoption of amendments to 19.15.1,
19.15.2 and 19.15.4 NMAC. The proposed
amendment to 19.15.1 NMAC will amend
paragraphs (4) and (7) of Subsection W of
Section 7 to change the definitions of
“watercourse” and “wellhead protection
area.” The proposed amendment to 19.15.2
NMAC will re-write Section 50 (entitled
“Pits and Below-Grade Tanks”) to, among
many other things, (a) require all pits to be
lined and (b) require pits to be closed by
removal of contents and liners to a division-
approved waste management facility, unless
the division approves a different closure
procedure by exception. The proposed
amendment to 19.15.4 NMAC will amend
Section 202 to conform the well site clean-
up requirements of that section to the
requirements of proposed, amended Section
50 0f 19.15.2 NMAC and change provisions
regarding dry hole markers. Copies of the
text of the proposed amendments are avail-
able from Commission Secretary, Florene
Davidson at (505)-476-3458 or from the
Division’s web site at

http://www.emnrd.state.nm.us/ocd/hear-
ings.htm. Written comments on the pro-
posed amendments must be received no
later than 5:00 P.M. on Thursday, December
1, 2005. Proposed alternative amendments
submitted by parties other than the division
must be received no later than 5:00 P.M. on
Wednesday, November 23, 2005. Written
comments may be hand-delivered or mailed
to Ms. Davidson at 1220 South St. Francis
Drive, Santa Fe, New Mexico 87505, or
may be faxed to Ms. Davidson at 476-3462.
If you are an individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or service to attend or
participate in the hearing, please contact
Ms. Davidson at (505)-476-3458 or through
the New Mexico Relay Network (1-800-
659-1779) as soon as possible.

Given under the Seal of the State of New
Mexico Oil Conservation Commission at

Santa Fe, New Mexico on this 13th day of
October, 2005.

STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

Mark E. Fesmire, P.E.
Director, Oil Conservation Division

NEW MEXICO STATE
PERSONNEL BOARD

State Personnel Board Public Rules Hearing

The State Personnel Board will
convene a Public Rules Hearing in Santa
Fe, New Mexico on Wednesday, December
14, 2005. The meeting will be held during
the Board’s regular business meeting begin-
ning at 9:00 a.m., located at the Leo Griego
Auditorium in the Willie Ortiz Building
(State Personnel Office) at 2600 Cerrillos
Road, Santa Fe, New Mexico, 87503.

The purpose of the Rule Hearing
is to consider amending various SPB Rules
and Regulations.

A final agenda for the board meet-
ing will be available at the board office on
Tuesday, December 6, 2005.

Persons desiring to present their
views on the proposed amendments may
appear in person at said time and place or
may submit written comments no later than
5:00 p.m. Monday, December 5, 2005 to the
board office, PO Box 26127, 2600 Cerrillos
Road, Santa Fe, New Mexico, 87503, atten-
tion, Sandra Perez. Copies of the proposed
rules are available on request from the
Board office at the address listed above, by
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phone (505) 476-7805, or on the Internet at
www.state.nm.us/spo/ beginning November
1, 2005.

If you are an individual with a
disability who is in need of a reader, ampli-
fier, qualified sign language interpreter, or
any other form of auxiliary aid or service in
order to attend or participate in the hearing,
please contact the Director at 2600 Cerrillos
Road, Santa Fe, New Mexico prior to the
meeting. Public documents, including the
agenda and minutes can be provided in var-
ious accessible formats. Please contact the
Director if a summary or other type of
accessible format is needed.

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

BEFORE THE NEW MEXICO
SUPERINTENDENT OF INSURANCE

IN THE MATTER OF:
THE 2005 ANNUAL TITLE
INSURANCE HEARING

DOCKET NO. 05-00240-IN

NOTICE OF HEARING TO CONSID-
ER THE PROMULGATION OF PRE-
MIUM RATES AND PROCEDURAL
ORDER

THIS MATTER comes before the New
Mexico Superintendent of Insurance
(“Superintendent™) upon the
Superintendent’s own motion, pursuant to
the statutory mandate of NMSA 1978,
Section 59A-30-8 (A), requiring the
Superintendent to hold an annual hearing
during November of each calendar year to
consider promulgation of premium rates
and any other matters related to the regula-
tion of the business of title insurance
deemed necessary by the Superintendent.
The Superintendent, being fully advised in
the premises, hereby issues the following
notice and order:

1. A public hearing shall be held com-
mencing on Friday, November 18, 2005 at
9:30 a.m., and continuing thereafter as nec-
essary in the Public Regulation
Commission Hearing Room, Fourth Floor,
P.E.R.A. Building, corner of Paseo de
Peralta and Old Santa Fe Trail, Santa Fe,
New Mexico. The hearing shall be held for
the purpose of considering title insurance
rates. The proceeding shall be a formal
administrative hearing within the meaning
of NMSA 1978, Section 59A-4-17. Certain
provisions of the Administrative Procedures
Act, specifically, NMSA 1978, Sections 12-
8-10 through 12-8-13, and Section 12-8-15,

shall apply to the proceeding.

2. Pursuant to NMSA 1978, Section
59A-3-6 (C), title insurance rates shall not
be excessive, inadequate or unfairly dis-
criminatory, and shall contain an allowance
permitting a profit which is not unreason-
able in relation to the riskiness of the busi-
ness of title insurance.

3. Any person intending to file a rate
proposal or otherwise participate as a party
to this proceeding shall file a motion for
leave to intervene on or before Friday,
August 12, 2005. Objections to motions for
leave to intervene shall be filed on or before
Friday, August 19, 2005.

4.  Techniques of pre-hearing discov-
ery permitted in civil actions in New
Mexico, such as interrogatories, deposi-
tions, and requests for production of docu-
ments, may be employed by Staff or any
party commencing on or after Friday,
September 9, 2005. The time in which to
respond to interrogatories and requests for
production of documents shall be shortened
to 10 calendar days after service.

5. Staff of the Insurance Division Title
Insurance Bureau (“Staff”’) and all other
persons who have been granted leave to
intervene (“parties”) who wish to submit
independent written rate proposal(s) and
actuarial reports(s) relating to the rate pro-
posals(s) shall file such proposal(s) and
report(s) in this docket on or before Friday,
October 21, 2005.

6. Staff and all parties shall file the fol-
lowing items in this docket on or before
Friday, October 21, 2005:

a) Notice of Intent to Call Expert
Witnesses, which shall include the name,
address, and business association of each
expert witness;

b) Witness List, which shall include
addresses and telephone numbers for each
witness named; and

c) Pre-filed Direct Testimony and
copies of related exhibits for each lay wit-
ness and for each expert witness.

7. All lay witnesses and all expert wit-
nesses shall file pre-filed direct testimony,
appear at the hearing and submit to exami-
nation under oath.

8.  Staff and all parties shall file the fol-
lowing items in this docket on or before
Friday, November 4, 2005:

a)  Pre-filed Rebuttal Testimony and
copies of related exhibits; and

b) Objections to Pre-filed Direct
Testimony and exhibits.

9. Staff and all parties shall file
Objections to Pre-filed Rebuttal Testimony
and exhibits in this docket on or before
Wednesday, November 9, 2005:

10. Staff and all parties shall meet and
confer to discuss the narrowing of issues to
be addressed at the hearing, stipulations
regarding undisputed material facts and
admissibility of all uncontested documents,

and any other unresolved issues to be
addressed at the hearing. The parties shall
prepare and file a joint proposed hearing
agenda regarding the promulgation of pre-
mium rates and any stipulations reached by
the parties on or before Wednesday,
November 9, 2005.

11.  No discovery requests or notices
of taking deposition shall be served after
Wednesday, November 9, 2005.

12. A pre-hearing conference shall be
held on Wednesday, November 9, 2005, at
9:30 a.m. at the Public Regulation
Commission Hearing Room, Fourth Floor,
P.E.R.A. Building, Corner of Paseo de
Peralta and Old Santa Fe Trail, New
Mexico. The Superintendent or his desig-
nated hearing officer shall preside at the
pre-hearing conference. The purpose of the
pre-hearing conference is to narrow the
issues to be addressed at the hearing, to hear
all pending motions and other outstanding
matters related to the hearing, and to set the
agenda for the hearing.

13.  An original and two copies of all
proposals, reports, comments, motions,
notices and other materials to be filed shall
be submitted in person or by mail to the
Public Regulation Commission’s Docketing
Office, citing the above-referenced docket.
The Docketing Office is located in Room
406, P.E.R.A. Building, Corner of Paseo de
Peralta and Old Santa Fe Trail, New Mexico
and its mailing address is P.O. Box 1269,
Santa Fe, New Mexico 87504-1269. An
additional copy of all proposals, reports,
comments, motions, notices and other mate-
rials filed in this docket shall be delivered or
mailed to Charles G. Denton, Supervisor,
Title Insurance Bureau, Insurance Division,
Room 431, P.E.R.A. Building, Corner of
Paseo de Peralta and Old Santa Fe Trail,
P.O. Box 1269, Santa Fe, New Mexico
87504-12609.

14.  All submissions shall be deemed
filed as of the date and time stamped by the
Docketing Office.

15.  Staff shall arrange for distribution
and publication of this notice pursuant to
NMSA 1978, Section 59A-4-16 and other
applicable law.

16.  Any individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or service to attend or
participate in the hearing, should contact
Ann Echols at (505) 827-4526 no later than
Monday, November 14, 2005. Public doc-
uments, including the transcript, agenda or
minutes, if any, can be provided in various
accessible forms. Please contact Ann
Echols if a summary or other type of acces-
sible form is needed.

DONE AND ORDERED

ERIC P. SERNA
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Superintendent of Insurance

June 9, 2005

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

BEFORE THE NEW MEXICO
SUPERINTENDENT OF INSURANCE

IN THE MATTER OF:
THE 2005 ANNUAL TITLE
INSURANCE HEARING

DOCKET NO. 05-00240-IN

NOTICE OF HEARING TO ADDRESS
MATTERS RELATED TO THE REGU-
LATION OF TITLE INSURANCE
OTHER THAN THE PROMULGA-
TION OF PREMIUM RATES AND
PROCEDURAL ORDER

THIS MATTER comes before the New
Mexico Superintendent of Insurance
(“Superintendent”) upon the
Superintendent’s own motion, pursuant to
the statutory mandate of NMSA 1978,
Section 59A-30-8 (A), requiring the
Superintendent to hold an annual hearing
during November of each calendar year to
consider promulgation of premium rates
and any other matters related to the regula-
tion of the business of title insurance
deemed necessary by the Superintendent.
The Superintendent, being fully advised in
the premises, hereby issues the following
notice and order:

1. A public hearing shall be held on
Friday, November 18, 2005, at 9:30 a.m.
and continuing thereafter as necessary in the
Public Regulation Commission Hearing
Room, Fourth Floor, P.E.R.A. Building,
corner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, New Mexico. The hearing
shall be held for the purpose of adopting
and/or amending regulations and forms, for
determining the Insurance Fraud Fund
assessment for title insurers pursuant to
NMSA 1978, Section 59A-16C-14 (1999),
and for addressing other matters related to
the business of title insurance. The pro-
ceeding shall be informal within the mean-
ing of NMSA 1978, Section 59A-4-18.

2. Staff of the Insurance Division
(“Staff”) and all other persons wishing to
submit proposals relating to adopting and/or
amending regulations and forms, determin-
ing the Insurance Fraud Fund assessment
for title insurers pursuant to NMSA 1978, §
59A-16C-14 (1999), and other matters
related to the business of title insurance
shall file the following items in this docket

on or before Friday, October 14, 2005:

a) written proposal(s) and an electronic
word document version of each proposal.
The electronic versions may be filed in the
docket on a diskette or e-mailed to
Charles.Denton@state.nm.us.

b)  written comments and exhibits in
support of their proposal(s). All written
comments shall state and discuss the partic-
ular reasons for the proposal and where nec-
essary or appropriate to effectuate the pro-
posal, shall include specific language to
implement the proposal.

3. All interested persons may testify at
the hearing.

4.  Written comments on proposals filed
in this docket shall be filed on or before
Friday, October 28, 2005.

5. All written comments suggesting
changes to proposals shall state and discuss
the particular reasons for the suggested
changes and, where necessary or appropri-
ate to effectuate the changes being suggest-
ed, shall include specific language for
incorporation into the proposal.

6. The parties shall meet and confer to
discuss the narrowing of issues to be
addressed at the hearing and any other unre-
solved issues to be addressed at the hearing.
The parties shall prepare and file a joint pro-
posed hearing agenda regarding regulation
of title insurance other than promulgation of
premium rates on or before Wednesday,
November 9, 2005.

7. A pre-hearing conference shall be
held on Wednesday, November 9, 2005, at
9:30 a.m. at the Public Regulation
Commission Hearing Room, Fourth Floor,
P.E.R.A. Building, Corner of Paseo de
Peralta and Old Santa Fe Trail, New
Mexico. The Superintendent or his desig-
nated hearing officer shall preside at the
pre-hearing conference. The purpose of the
pre-hearing conference is to narrow the
issues to be addressed at the hearing, to hear
all pending motions related to the hearing,
and to set the agenda for the hearing.

8. Proposals and Comments will be
available for public inspection during regu-
lar business hours at the Public Regulation
Commission’s Docketing Office. An origi-
nal and two copies of all proposals, reports,
comments, motions, notices and other mate-
rials to be filed shall be submitted in person
or by mail to the Docketing Office, citing
the above-referenced docket. The
Docketing Office is located in Room 406,
P.E.R.A. Building, Corner of Paseo de
Peralta and Old Santa Fe Trail, New Mexico
and its mailing address is P.O. Box 1269,
Santa Fe, New Mexico 87504-1269. An
additional copy of all proposals, reports,
comments, motions, notices and other mate-
rials filed in this docket shall be delivered or
mailed to Charles G. Denton, Supervisor,
Title Insurance Bureau, Insurance Division,
Room 431, P.E.R.A. Building, Corner of

Paseo de Peralta and Old Santa Fe Trail,
P.O. Box 1269, Santa Fe, New Mexico
87504-12609.

9. All submissions shall be deemed
filed as of the date and time stamped by the
Docketing Office.

10.  Staff shall arrange for distribution
and publication of this notice pursuant to
NMSA 1978, Section 59A-4-16 and other
applicable law.

11.  Any individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or service to attend or
participate in the hearing, should contact
Ann Echols at (505) 827-4526 no later than
November 14, 2005. Public documents,
including the transcript, agenda or minutes,
if any, can be provided in various accessible
forms. Please contact Ann Echols if a sum-
mary or other type of accessible form is
needed.

12.  Interested persons should contact
the Docketing Office or Staff for confirma-
tion of the hearing date, time and place
since hearings are rescheduled on occasion.

DONE AND ORDERED.

ERIC P. SERNA
Superintendent of Insurance

June 9, 2005

NEW MEXICO SPEECH
LANGUAGE PATHOLOGY,
AUDIOLOGY AND
HEARING AID
DISPENSING PRACTICE
BOARD

LEGAL NOTICE

Public Rule Hearing and Regular Board
Meeting

The New Mexico Speech Language
Pathology, Audiology and Hearing Aid
Dispensing Practice Board will hold a Rule
Hearing on December 9, 2005. Following
the Rule Hearing the New Mexico Speech
Language Pathology, Audiology and
Hearing Aid Dispensing Practice Board will
convene a regular meeting to adopt the rules
and take care of regular business. The New
Mexico Speech Language Pathology,
Audiology and Hearing Aid Dispensing
Practice Board Rule Hearing/Regular
Meeting will begin at 9:00 a.m. The meet-
ings will be held at the Regulation and
Licensing Department, 5200 Oakland Ave
NE, Albuquerque, NM.

The purpose of the rule hearing is to con-
sider adoption of proposed amendments to
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the following Board Rules and Regulations
in 16.26 NMAC: Part 1 General Provisions,
Part 2 Licensure Requirements, Part 3
Application procedures and Qualifications
for Licensure, Part 4 Annual Renewal of
Licenses, Part 5 Continuing Education, Part
6 Fees, Part 7 Grounds for Disciplinary
Action, Part 8 Procedures for Disciplinary
Action, Part 9 Code of Ethics, and Part 10
Emergency Licensure.

Persons desiring to present their views on
the proposed rules may write to request
draft copies from the Board office at the
Toney Anaya Building located at the West
Capitol Complex, 2550 Cerrillos Road in
Santa Fe, New Mexico 87504, or call (505)
476-4890 after November 8, 2005. In order
for the Board members to review the com-
ments in their meeting packets prior to the
meeting, persons wishing to make comment
regarding the proposed rules must present
them to the Board office in writing no later
then November 14, 2005. Persons wishing
to present their comments at the hearing
will need (12) copies of any comments or
proposed changes for distribution to the
Board and staff.

If you have questions, or if you are an indi-
vidual with a disability who wishes to
attend the hearing or meeting, but you need
a reader, amplifier, qualified sign language
interpreter, or any other form of auxiliary
aid or service to participate, please call the
Board office at (505) 476-4890 at least two
weeks prior to the meeting or as soon as
possible.

Vadra Baca, Administrator
PO Box 25101- Santa Fe, New Mexico
87504

NEW MEXICO WATER
QUALITY CONTROL
COMMISSION

NEW MEXICO WATER QUALITY
CONTROL COMMISSION

NOTICE OF PUBLIC HEARING TO
CONSIDER PROPOSED AMEND-
MENTS TO 20.6.4 NMAC - STAN-
DARDS FOR INTERSTATE AND
INTRASTATE SURFACE WATERS;
NOMINATION OF THE WATERS OF
THE VALLE VIDAL AS OUTSTAND-
ING NATIONAL RESOURCE WATERS

The State of New Mexico, through its Water
Quality Control Commission
(Commission), hereby gives notice that the
Commission will hold a public hearing fol-
lowing the Commission’s regular business
meeting on Tuesday, December 13, 2005, at
9:00 a.m., and continuing thereafter as nec-
essary, in the PERA Building, Apodaca

Hall, ond Floor, 1120 Paseo de Peralta,
Santa Fe, New Mexico concerning pro-
posed amendments to Standards for
Interstate and Intrastate Surface Waters
(20.6.4.9 NMAC).

The New Mexico Department of Game and
Fish, New  Mexico Environment
Department, and New Mexico Energy
Minerals and  Natural = Resources
(Petitioners) propose amendments to
Subsection D of 20.6.4.9 NMAC to nomi-
nate the waters of the United States Forest
Service Valle Vidal Management Unit as
Outstanding National Resource Waters pur-
suant to Subsection A of 20.6.4.9 NMAC.
The Petitioners filed the proposed amend-
ments with the Commission on October 4,
2005, docketed as WQCC 05-04 (R).

All proposed amendments and other docu-
ments related to the hearing may be
reviewed during regular business hours in
the office of the Commission:

Barbara Claire, WQCC Administrator
Harold Runnels Building, 1190 St. Francis
Drive, N2150

Santa Fe, New Mexico, 87502

(505) 827-2425, Fax (505) 827-2836 or
Barbara.Claire(@state.nm.us.

The nomination petition has been posted on
the Department of Game and Fish webpage
at www.wildlife.state.nm.us.

Notices of Intent to present technical testi-
mony during the hearing must be filed with
the Commission by 5:00 p.m. on November
22, 2005 and should reference docket num-
ber WQCC 05-04 (R).

The hearing will be conducted in accor-
dance with NMSA 1978, Section 74-6-6 of
the Water Quality Act; the Guidelines for
Water Quality Control Commission
Regulation Hearings; and the specific
Hearing Guidelines entered by the Hearing
Officer appointed for this matter, Felicia
Orth. Ms. Orth can be reached by contact-
ing Ms. Claire. A copy of the Guidelines for
Water Quality Control Commission
Regulation Hearings and the Hearing
Guidelines may be obtained from Ms.
Claire; they are also available on the
Commission’s web page at
Www.nmenv.state.nm.us/wgqcc.

Any member of the general public may
present non-technical testimony and
exhibits at the hearing. No prior notification
is required. A member of the general public
may submit a written non-technical state-
ment for the record in lieu of oral testimony
at the hearing at any time prior to the close
of the hearing.

Written comments on the proposals should
be submitted to Ms. Claire on or before

November 25, 2005.

If you are an individual with a disability and
you require assistance or an auxiliary aid,
e.g. translator or sign language interpreter,
to participate in any aspect of this process,
please contact Persons having a disability
and needing help in being a part of this
hearing process should contact Judy
Bentley by November 28, 2005, at the New
Mexico Environment Department,
Personnel Services Bureau, P.O. Box
26110, 1190 St. Francis Drive, Santa Fe,
New Mexico, 87502, telephone 505-827-
9872. TDY users please access her number
via the New Mexico Relay Network at 1-
800-659-8331. Copies of the proposed
amendments will be available in alternative
forms, e.g. audiotape, if requested by
November 28, 2005.

The Commission may deliberate and rule on
the proposed amendments at the close of the
hearing.

The proposed amendment follows:
This is an amendment to 20.6.4.9 NMAC,
most recently amended May, 2005.

20.6.4.9 OUTSTANDING
NATIONAL RESOURCE WATERS:
A. Procedures for nomi-

nating an ONRW: Any person may nomi-
nate a surface water of the state for designa-
tion as an ONRW by filing a petition with
the commission pursuant to the Guidelines
for Water Quality Control Commission
Regulation Hearings. A petition to classify
a surface water of the state as an ONRW
shall include:

(1) a map of the surface water of
the state, including the location and pro-
posed upstream and downstream bound-
aries;

(2) a written statement and evi-
dence based on scientific principles in sup-
port of the nomination, including specific
reference to one or more the applicable
ONRW criteria listed in Subsection B of
this section;

(3) water quality data including
chemical, physical or biological parameters,
if available, to establish a baseline condition
for the proposed ONRW;

(4) a discussion of activities that
might contribute to the reduction of water
quality in the proposed ONRW;

(5) any additional evidence to
substantiate such a designation, including a
discussion of the economic impact of the
designation on the local and regional econ-
omy within the state of New Mexico and the
benefit to the state; and

(6) affidavit of publication of
notice of the petition in a newspaper of gen-
eral circulation in the affected counties and
in a newspaper of general statewide circula-
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tion.

B. Criteria for ONRWs:
A surface water of the state, or a portion of
a surface water of the state, may be desig-
nated as an ONRW where the commission
determines that the designation is beneficial
to the state of New Mexico, and:

(1) the water is a significant
attribute of a state gold medal trout fishery,
national or state park, national or state mon-
ument, national or state wildlife refuge or
designated wilderness area, or is part of a
designated wild river under the federal Wild
and Scenic Rivers Act; or

(2) the water has exceptional
recreational or ecological significance; or

(3) the existing water quality is
equal to or better than the numeric criteria
for protection of aquatic life uses, recre-
ational uses and human health uses, and the
water has not been significantly modified
by human activities in a manner that sub-
stantially detracts from its value as a natural
resource.

C. Pursuant to a petition
filed under Subsection A of this section, the
commission may classify a surface water of
the state or a portion of a surface water of
the state as an ONRW if the criteria set out
in Subsection B of this section are met.

D. Waters classified as
ONRWs: The following waters are classi-
fied as ONRWs:

(1) Rio Santa Barbara, including
the west, middle and east Forks from their
headwaters downstream to the boundary of
the Pecos Wilderness[-];_and

(2) the waters within the United
States forest service Valle Vidal special
management unit including:

(a) Rio Costilla, including
Comanche, La Cueva, Fernandez,
Chuckwagon, Little Costilla, Holman,
Gold, Grassy, LaBelle and Vidal creeks,
from their headwaters downstream to the
boundary of the United States forest service

Valle Vidal Special Management Unit;
(b) Middle Ponil creek, including

the waters of Greenwood Canyon, from
their headwaters downstream to the bound-

ary of the Elliott S. Barker wildlife manage-
ment area;

(c) Shuree lakes;

(d) North Ponil creek, including
McCrystal and Seally Canyon creeks, from
their headwaters downstream to the bound-
ary of the United States forest service Valle

Vidal special management unit; and
(e) Leandro creek from its head-

waters downstream to the boundary of the
United States forest service Valle Vidal spe-

cial management unit.

[20.6.4.9 NMAC - Rn, Subsections B, C
and D of 20.6.4.8 NMAC, 05-23-05; A,
05-23-05; A, 07-17-05; A, XX-XX-06]

End of Notices and
Proposed Rules Section
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Adopted Rules

NEW MEXICO ATHLETIC
COMMISSION

This is an emergency amendment to 15.6.13
NMAC, Sections 12 and 13, effective
October 11, 2005.

15.6.13.12 HOTEL AND
MOTEL TELECASTS:
A. Licensed promoter

not required: New Mexico law does not
currently require a licensed promoter for
closed circuit telecasts of boxing, wrestling,
or martial arts event programs provided in-
room by hotels or motels.

B. Report and [privilege
taxes] supervisory fees required: Each
hotel or motel facility or establishment pro-
viding in-room closed circuit telecasts of
boxing, wrestling, or martial arts event pro-
grams will be responsible for filing a report
with the commission within seventy-two
(72) hours after each telecast event. The
report shall be accompanied by a payment

of the appropriate [privHege-tax] superviso-

NEW MEXICO ATHLETIC
COMMISSION

This is an emergency amendment to 15.6.14
NMAC, Sections 2, 3, 6, 8 and the addition
of new Sections 9 through 13, effective
October 11, 2005.

15.6.14.2 SCOPE: The provi-
sions in Part 14 of Chapter 6 apply to all
persons seeking licensure by the New
Mexico athletic commission and provides
for a regulatory and supervisory fee.
[15.6.14.2 NMAC - N, 03-23-2002; A/E,
10-11-2005]

15.6.14.3 STATUTORY
AUTHORITY: Part 14 of Chapter 6 is
promulgated pursuant to the Professional
Athletic Competition Act, Sections 60-2A-1
through 60-2A-30 NMSA 1978 (1980 Repl.
Pamp.); specifically Section 60-2A-4; 60-
2A-4; 60-2A-8; 60-2A-9; 60-2A10; 60-2A-
11; 60-2A-12, 60-2A-23, 60-2A-24, 60-2A-
25, 60-2A-26, 60-2A-27 and 60-2A-28.

ry fee due.
[15.6.13.12 NMAC - N, 03-23-2002; A/E,

10-11-2005]

15.6.13.13 PENALTIES FOR
FAILURE TO REPORT OR PAY
TAXES:

A. Promoter: The com-
mission shall levy a fine on any promoter
who fails to file either or both the report and
tax payment within the prescribed time
frame for any closed circuit telecast of a
commission-regulated event in the state of
New Mexico.

(1) The commission shall waive
the fine if it determines that the promoter
was not at fault for the failure to file either
or both the report and tax payment with the
commission.

(2) Lost or misdirected mail shall
not be grounds for waiving the fine.

B. Hotels and motels:
The commission shall levy a fine on any
hotel or motel facility or establishment that
fails to file either or both the report and
[privitege—tax] supervisory fee payment
within the prescribed time frame for any
closed circuit telecast of a commission-reg-
ulated event in the state of New Mexico.

(1) The commission shall waive
the fine if it determines that the hotel or
motel facility or establishment was not at
fault for the failure to file either or both the
report and tax payment with the commis-
sion.

(2) Lost or misdirected mail shall
not be grounds for waiving the fine.
[15.6.13.13 NMAC - N, 03-23-2002; A/E,
10-11-2005]

[15.6.14.3 NMAC - N, 03-23-2002; AJE,
10-11-2005]

15.6.14.6 OBJECTIVE: The
objective of Part 14 of Chapter 6 is to estab-
lish the fees to generate sufficient revenues
required by the commission to carry out its
administrative functions and recover its
costs of regulating professional contests and
supervising exhibitions.

[15.6.14.6 NMAC - N, 03-23-2002; A/E,
10-11-2005]

15.6.14.8 FEES:

A. All fees are non-refund-
able.

B. Annual licensing fees

are set as follows:
(1) promoters license:
2) foreign

$250.00
co-promoters:
$500.00
(3) referees: $25.00
(4) timekeeper: $25.00
(5) announcers: $25.00
(6) seconds: $25.00
(7) trainers:  $25.00
(8) managers: $25.00
(9) professional boxer:
(10) professional

$25.00
wrestlers:
$35.00

(11) booking agent: $35.00

(12) matchmaker: $35.00

(13) judges: $25.00

(14) judge-trainee: $10.00

C. Regulatory fee: In an
amount established semi-annually by the
commission sufficient to cover the costs of
regulating professional contests, up to four
percent (4 %) of the total gross receipts

derived by the promoter from any profes-
sional contest conducted live in New
Mexico.

D. Supervisory fee: In an
amount established semi-annually by the
commission sufficient to cover the costs of
supervising the exhibition of professional
contests on a closed-circuit telecast or
motion picture, up to five percent (5 %) of
the total gross receipts derived from the
exhibition.

[15.6.14.8 NMAC - N, 03-23-2002; A/E,
10-11-2005]

15.6.14.9 REGULATORY FEE:
A. A regulatory fee is
imposed upon every promoter for the privi-
lege of promoting a professional contest
conducted live in New Mexico. The com-
mission shall at a regular or special meeting
for which notice has been duly and proper-
ly published, establish the amount of the
regulatory fee on a semi-annual basis in an
amount sufficient to cover the costs of reg-
ulating all professional contests during that
period of time. The amount of the regulato-
ry fee shall not exceed four percent (4 %) of
the total gross receipts of any professional
contest conducted live in New Mexico.

B. In establishing the reg-

ulatory fee, the commission shall consider
its actual and projected revenues and

expenses for the current fiscal year, and dur-
ing the semi-annual period in question in
connection with the regulation of profes-
sional contests, as well as historical rev-
enues and expenses of the commission, the
number and nature of scheduled and pro-
jected professional contests during the
semi-annual period, alternate funding that
may be available to the commission, histor-
ical information bearing upon projected
revenues and expenses for the semi-annual
period and such other factors as the com-
mission may deem relevant to its determi-
nation.

C. As used in this section,
“total gross receipts of any professional
contest” includes, but is not limited to:

(1) the gross price charged by the
promoter for the sale, lease or other
exploitation of broadcasting, television or
motion picture rights of the professional
contest without any deductions for commis-
sions, brokerage fees, distribution fees,
advertising or other expenses or charges:;

(2) the face value of all tickets
sold and complimentary tickets issued; and

(3) any sums received by the pro-
moter as consideration for holding a profes-
sional contest at a particular location.

D. The regulatory fee is
non-refundable and is due from the promot-
er within seventy-two (72) hours after the
completion of the professional contest.
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E. Any person upon whom

scheduled and projected professional con-

the regulatory fee is imposed shall furnish

tests that will be telecasted or exhibited dur-

number of tickets or subscriptions sold or
the amount of fees collected for the exhibi-

to the commission a written report on forms

ing the semi-annual period, alternate fund-

tion without any deductions.

prescribed by the commission showing:
(1) the number and face value of

ing that may be available to the commis-
sion, historical information bearing upon

all tickets sold and complimentary tickets

projected revenues and expenses for the

issued for the professional contest;
(2) the amount of total gross
receipts generated by the promoter from the

semi-annual period and such other factors

as the commission may deem relevant to its
determination.

professional contest, including the value of
all complimentary tickets issued;
(3) the amount of gross receipts

C. Any  person  who

[15.6.14.12 NMAC - N/E, 10-11-2005]

15.6.14.13
PLY:

FAILURE TO COM-

A. Any person who will-

fully attempts to evade or defeat any regula-
tory fee or supervisory fee imposed pur-

charges and receives an admission fee for

suant to the Professional Athletic

exhibiting any live professional contest on a

Competition Act (60-2A-1 to 60-2A-30

derived by the promoter from the sale, lease

closed circuit telecast shall comply with all

NMSA 1978) is guilty of a fourth degree

or other exploitation of broadcasting,

requirements for closed circuit telecasts

felony.

motion picture or television rights of the

contained elsewhere in these regulations.

professional contest, without any deduc-
tions for commission, brokerage fees, distri-
bution fees, advertising or any other
expenses or charges; and

(4) such other matters as the com-

mission my prescribe.
F. The commission or any

[15.6.14.10 NMAC - N/E, 10-11-2005]

B. In the case of failure
due to negligence or disregard of rules and

regulation of the commission, but without

15.6.14.11 TIME OF PAYMENT | intent to defraud, a civil penalty shall be
OF REGULATORY___FEE AND | imposed for failure to pay, when due, any
REPORTS: amount of the regulatory fee or supervisory

A. Any person upon whom | fee. A two percent (2 %) per month shall be

the regulatory fee is imposed by the

added to the amount, or a fraction of a

of its authorized employees may inspect the

Professional Athletic Competition Act

month from the date the fee was due or from

books, ticket receipts or manifests or any
other records necessary for the proper

(Section 60-2A-23 NMSA 1978) shall,

within seventy-two (72) hours after comple-

the date the report was required to be filed,
not to exceed ten percent of the fee due.

enforcement of the regulatory fee and or the

tion of any professional contest for which

supervisory fee imposed pursuant to the

an admission fee is charged and received or

Professional Athletic Competition Act

a contribution is requested and received,

(Section 60-2A-23 NMSA 1978).

G The commission may
impose other limitations or conditions as

furnish to the commission a written report,

on forms prescribed by the commission,
showing:

necessary to ensure compliance with the
provisions of the Professional Athletic

(1) the number of tickets sold and
issued or sold or issued for such profession-

Competition Act (Section 60-2A-23 NMSA

al contest;

1978).

H. The regulatory fee is in

(2) the amount of the gross
receipts or value thereof;

addition to any other fees imposed by the
Professional Athletic Competition Act

(3) the amount of gross receipts
derived from the sale, lease or other

(Section 60-2A-23 NMSA 1978).
[15.6.14.9 NMAC - N/E, 10-11-2005]

15.6.14.10 SUPERVISORY FEE:
A. A supervisory fee is

exploitation of broadcasting, motion picture
or television rights of such professional
contest and without any deductions for

commissions, brokerage fees, distribution
fees, advertising or any other expenses or

imposed upon any person who charges and

charges; and

receives an admission fee for the privilege
of exhibiting any live professional contest

(4) such other matters as the com-
mission may prescribe.

by a “closed-circuit telecast” as defined
elsewhere in these regulations. The com-

B. The commission or any
of'its authorized employees may inspect the

mission shall at a regular or special meeting

books, tickets stubs or any other data neces-

for which notice has been duly and proper-

sary for the proper enforcement of the

ly published, establish the amount of the

supervisory fee imposed in the Professional

supervisory fee on a semi-annual basis in an
amount sufficient to cover the costs of

Athletic Competition Act (60-2A-1 to 60-
2A-30 NMSA 1978).

supervising all such exhibitions during that
period of time. The amount of the supervi-
sory fee shall not exceed five percent (5 %)
of the gross receipts derived from any such

[15.6.14.11 NMAC - N/E, 10-11-2005]

15.6.14.12 TIME OF PAYMENT
OF _SUPERVISORY _FEE __AND

exhibition.

B. In establishing the

supervisory fee, the commission shall con-
sider its actual and projected revenues and

REPORTS: Any person upon whom the
supervisory fee is imposed by the

Professional Athletic Competition Act
(Section 60-2A-26 NMSA 1978) for

expenses in connection with the supervision

exhibiting any live professional contest on a

of live professional contest by closed circuit

closed-circuit telecast or motion picture

telecast for the current fiscal year, and dur-

ing the semi-annual period in question, as
well as historical revenues and expenses of

shall, within seventy-two (72) hours after

completion of the event, furnish to the com-
mission a verified written report, on forms

the commission, the number and nature of

prescribed by the commission, showing the

[15.6.14.13 NMAC - N/E, 10-11-2005]

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
OIL CONSERVATION
DIVISION

This is an amendment to 19.15.1 NMAC,
with the addition of the new Section 36.
This amendment is to be effective
10/31/05.

19.15.1.36 COMPULSORY
POOLING. SUBSEQUENT OPERA-
TIONS.

A. Definitions.
poses of 19.15.1.36 NMAC only.

(1) Operator shall mean the divi-
sion or commission appointed operator of a
compulsory pooled proration or spacing
unit, or its successor.

(2) Infill well shall mean a well in
a compulsory pooled proration or spacing
unit to be completed in a pool in which an
existing well drilled pursuant to the com-
pulsory pooling order has been completed
and not plugged and abandoned.

(3) Pooled working interest shall
mean a working interest or unleased miner-
al interest that is pooled by order of the divi-
sion or commission and not by voluntary
agreement of the owner thereof, except for
an unleased mineral interest on federal,
state or tribal lands.

B. Subsequent operations.
Whenever 19.15.3.104 NMAC or any appli-
cable pool rule authorizes one or more infill
wells within a proration or spacing unit
pooled by order of the division or the com-

For pur-
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mission pursuant to Section 70-2-17 NMSA

The proposing owner shall mail a copy of

together with interest thereon calculated at

1978, either the operator or any owner of a

such proposal to each of the other pooled

the rate of bank of America prime plus three

pooled working interest may, at any time

working interest owners, or their successors

percentage points.

after completion of the initial well provided

in title as identified by documents of record

in the pooling order, propose drilling of an

in the office of the clerk of the county where

) N Determination of rea-
sonable costs. The provision of the applica-

infill well.

the proposed well will be located, at the

ble compulsory pooling order regarding

same time that it mails such proposal to the

reporting of actual well costs to the division

C. Proposal by the opera-
tor. If the operator proposes an infill well, it

operator. The operator shall, within 60 days

and to pooled working interest owners,

shall give notice of such proposal to each

after receipt of such notice, either propose

opportunity for objections thereto, determi-

pooled working interest owner by certified

an infill well at the specified location and

nations of reasonableness of well costs and

mail, return receipt requested, specifying

depth as an operator proposal pursuant to

adjustment of the amount paid to any par-

the location and depth of the proposed well

Subsection C 0f 19.15.1.36 NMAC, or noti-

ticipating pooled working interest owner to

and including therewith a schedule of esti-

fy the owner proposing the well that it

reflect reasonable well costs shall apply to

mated well costs and a statement of each

declines to do so. If the operator proposes

any well drilled pursuant to 19.15.1.36

pooled working interest owner’s gross

the well and less than all working interest

NMAC.

working interest percentage. Each pooled

owners elect to participate, the operator

working interest owner may elect to partic-

may withdraw the proposal unless the orig-

ipate in the proposed infill well by notice in

inally proposing owner, within thirty days

writing to the operator within 30 days after

of receipt of notice of such occurrence,

such owner receives the proposal, provided

advances the share of estimated well costs

that such election to participate shall not be

allocable to all non-consenting owners of

effective unless the owner so electing pays

pooled working interests. If the operator

to the operator the amount of such owner’s

proposes the well and (1) all owners consent

share of estimated well costs within 30 days

thereto or (2) the originally proposing

after the date of transmission of its notice of

owner advances the share of well costs allo-

election to participate. Any pooled working

cable to any otherwise unsubscribed inter-

interest owner not electing to participate in

est, the operator shall commence drilling

the proposed infill well as above provided

the proposed infill well within 120 days

shall be deemed to have elected to become

after it receives notice that either such con-

a non-consenting owner with respect to the

dition has occurred. The division director

infill well. The operator shall withhold

may extend the time for commencement of

from the proceeds of production of such

drilling once for not more than an addition-

well accruing to the working interest of any

al 120 days, upon showing of good cause

non-consenting owner such non-consenting

for such extension, without notice or hear-

owner’s share of well costs, as defined in

ing. Well costs applicable to any non-con-

19.15.1.35 NMAC, of such infill well,

senting owner of a pooled working interest,

together with a risk charge computed at the

together with the risk charge provided in the

same rate as provided in the pooling order

original pooling order, shall be recoverable

with respect to the initial well. The opera-

out of the non-consenting owner’s share of

tor_shall distribute the amounts withheld

production as in other cases. If the operator

from the non-consenting owner’s share of

declines to propose a well proposed to it by

production for well costs and risk charges

a pooled working interest owner, or fails to

proportionately to the persons who have

commence such well within the time pro-

advanced the cost of the infill well. Unless

vided, the proposing owner may apply to

it withdraws the proposal the operator shall

the division for an order authorizing the

commence drilling of the proposed infill

drilling of the proposed infill well under the

well no later than 120 days after the expira-

terms of the compulsory pooling order. The

tion of the initial notice period of 30 days.

owner filing such application shall give

The division director may extend the time

notice thereof as provided in 19.15.14.1210

for commencement of drilling once for not

NMAC to all owners of working interests in

more than an additional 120 days, upon

the proration or spacing unit, including

showing of good cause for such extension,

those whose interests in the proration or

without notice or hearing. If the operator

spacing unit are pooled by agreement, and,

has not commenced drilling within the time

if the proration or spacing unit includes fed-

provided no election previously made shall

eral or state minerals, to the United States

be binding on any party. If the operator still
desires to drill such infill well, it must

bureau of land management and the state
land office, as applicable.

resubmit written notice proposing the well
as if no prior proposal had been made.
D. Proposal by pooled

E. Refund of money
advanced. If the operator does not com-
mence an infill well proposed pursuant to

working interest owner. If a pooled work-

19.15.1.36 NMAC within the time provid-

ing interest owner proposes an infill well, it

ed, including any extension allowed by the

shall give written notice of such proposal to

division, it shall refund any amounts it has

the operator by certified mail, return receipt

received from any pooled party as advance

requested, specifying the location and depth

payment of well costs for such well within

of the proposed well and including there-

10 days after the expiration of the time pro-

with a schedule of estimated well costs.

vided for commencement of drilling,

[19.15.1.36 NMAC - N, 10/31/05]

NEW MEXICO
ENVIRONMENTAL
IMPROVEMENT BOARD

Explanatory Paragraph: This is an
amendment to 7.6.2 NMAC, Section 8,
specifically Subsection K with regard to
Permit Fees. The context of the amend-
ment is to increase the permit fee for all
food establishments annually in the
amount of $25.00 for a period of four
years. The amendment is in accordance
with the Food Service Sanitation Act,
which provides s for permit fees to
increase by $25.00 each year from the
current $100.00 fee with a cap of $200.00
after four years. The amendment will be
effective 12/01/05. Persons affected will
be all permittees of food establishments,
but does not include permittees of tempo-
rary food establishments, as defined by
these regulations, and those food estab-
lishments that provide food to the gener-
al public at no charge. Permit fees will
affect all permittees equally statewide.
The effect of the permit increase will be
more money for the Field Operations
Division of the New Mexico Environment
Department for the purposes of addition-
al staff, more frequent inspections and
training on bioterriorism and emergency
preparedness. The full text of 7.6.2
NMAC may be found on NMED’s web-
site:
http://www.nmenv.state.nm.us/fod/Food
_Program/regulations.html

7.6.2.8 GENERAL PROVI-
SIONS AND PROCEDURES:

K. Permit Fees:

(1) Except as provided in
Paragraph (2) of Subsection K of 7.6.2.8
NMAC permit fees shall be:

(a) twenty-five dollars ($25.00)
for a temporary food service establishment;
and

(b) [one—hundred—-doHars
€$4+60-009] one hundred twenty five dollars
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($125.00) per year as of December 1, 2005
for all other food establishments:
(i) effective December

1, 2006 $150.00

(ii) effective December
1,2007 $175.00

(iii) effective December
1,2008 $200.00

(2) The fee established by
Paragraph (1) of Subsection K of 7.6.2.8
NMAC shall be waived for:

(a) any temporary food establish-
ment:

(i) serving only non-
potentially hazardous food; or

(ii) operating no more
than two (2) consecutive calendar days at an
event;

(b) any food establishment that
provides food to the general public at no
charge.

(3) No discount or refund shall be
made for partial years or for permit suspen-
sion, revocation or denial in accordance
with Subsections B, C, or D of 7.6.2.8
NMAC. After permit revocation, the full
fee must be paid for a new permit.

(4) For new food establishments
and temporary food service establishments,
including permits for new permittees, new
locations, or new events, permit fees shall
be paid when the application for permit is
submitted and shall be verified by the health
authority before the permit is issued.

(5) Payments shall be accompa-
nied by submittal forms available from the
health authority.

NEW MEXICO
DEPARTMENT OF
FINANCE AND
ADMINISTRATION

This is an emergency amendment to 2.40.2
NMAUC, Sections 2, 7, 8,9, 11 and 14, effec-
tive October 17, 2005.
2.40.2.2 SCOPE:
A. The contracts review
bureau of the department of finance and
administration shall review and approve all
professional services contracts which result
in expenditures equal to or greater than five
thousand dollars ($5,000), [exetading]
including applicable gross receipts tax, and
all amendments to those contracts for all
state agencies except as provided in
Subsections B and C of Section 2.40.2.2
NMAC of this rule. Contracts expending
public funds in accordance with the
Procurement Code, Sections 13-1-28 to 13-
1-199 NMSA 1978 as amended are includ-
ed within the scope of this rule.

B. The following state
agencies are currently exempt from submit-
ting professional services contracts and

amendments through the contracts review
bureau of the department of finance and
administration:

(1) state agencies within the judi-
cial branch of government as defined by the
New Mexico Constitution, Article VI,

(2) state agencies within the leg-
islative branch of government as defined by
the New Mexico Constitution, Article IV;

(3) state educational institutions
as defined by the New Mexico Constitution,
Article XII, Section 11 and Chapter 21,
Articles 13, 14, 16 and 17 NMSA 1978;

(4) the state fair pursuant to
Section 16-6-8 NMSA 1978;

(5) the New Mexico public school
insurance authority pursuant to Sections 22-
29-6 (F) and 22-29-8 NMSA 1978 for con-
tracts for procuring goods or services and
paying for insurance or insurance-related
services;

(6) the New Mexico mortgage
finance authority pursuant to Section 58-18-
20 NMSA 1978;

(7) the livestock board pursuant
to Section 77-2-10 NMSA 1978; and

(8) other state agencies exempt by
statute.

C. Pursuant to Section 6-
5-9 NMSA 1978, the secretary of the
department of finance and administration
may exempt a state agency’s contracts from
contracts review bureau review and
approval when the secretary of the depart-
ment of finance and administration deter-
mines that efficiency or economy so
requires. A state agency seeking an exemp-
tion must:

(1) apply in writing to the secre-
tary of the department of finance and
administration; and

(2) meet all of the following
requirements:

(a) issue its own warrants;

(b) be exempt from prior submis-
sion of vouchers or purchase orders to the
financial control division of the department
of finance and administration;

(c) receive the majority of its
money from non-general fund sources;

(d) maintain pre-audit and post-
audit fiscal accounting controls;

(e) maintain and operate its own
administrative unit for procurement and
controls its own encumbrance of funds
available for professional service contracts;

(f) provide administrative control
and review of professional services con-
tracts through its own administrative unit;
and

(g) employs in-house counsel to
prepare, review, and approve professional
services contracts for form and legal suffi-
ciency and to advise the state agency with
respect to all applicable laws and regula-
tions; provided, however, that the attorney
general shall also review and approve all

contracts subject to Paragraph (1) of
Subsection C of 2.40.2.10 NMAC of this
rule prior to approval and execution by the
state agency.

[7-1-76, 8-15-77, 7-1-78, 7-1-84, 7-10-85,
7-1-87, 12-20-89, 5-15-97, 7-1-01; 2.40.2.2
NMAC - Rn & A, 2 NMAC 40.2.2, 1-14-
2005; A, 9-15-2005; A/E, 10-17-2005]
2.40.2.7 DEFINITIONS:

A. “Bureau” means the
contracts review bureau of the administra-
tive services division of the department of
finance and administration.

B. “Contract” means any
agreement for the provision of professional
services.

C. “Contract brief” means
the bureau paper form or electronic version
which shall accompany all professional
services contracts and amendments submit-
ted to the bureau.

D. “Contractor” as defined
in Section 13-1-43 NMSA 1978 means any
business having a contract with a state
agency.

E. “Department or DFA”
means the department of finance and
administration.

F. “Form” means, at a
minimum, that all contracts and amend-
ments contain the provisions required by the
bureau, including but not limited to, a scope
of work consistent with the request for pro-
posals issued by the state agency if the con-
tract was procured by a request for propos-
als and performance measures as defined by
and in accordance with the Accountability
in Government Act, Sections 6-3A-1
through 6-3A-9 NMSA 1978 and subse-
quent amendments.

G “Legal  sufficiency”
means, at a minimum, that all contracts and
amendments contain the provisions
required by law and that all required signa-
tures have been obtained.

H. “Procurement” as
defined by Section 13-1-74 NMSA 1978
means purchasing, renting, leasing, lease
purchasing or otherwise acquiring items of
personal property, services or construction
and includes all procurement functions,
including but not limited to, preparation of
specifications, solicitation of sources, qual-
ification or disqualification of sources,
preparation and award of the contract, and
contract administration.

L. “Procurement Code”
means Sections 13-1-28 to 13-1-199 NMSA
1978, as amended.

J. “Professional services”
as defined by Section 13-1-76 NMSA 1978
means the services of architects, archaeolo-
gists, engineers, surveyors, landscape archi-
tects, medical arts practitioners, scientists,
management and systems analysts, certified
public accountants, registered public
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accountants, lawyers, psychologists, plan-
ners, researchers, and persons or businesses
providing similar services, [—exeeptinfor-
. )
. ? N l f b2 c
Subseetion-B-of-GSBRulet-4+FNMAC]
including information system resources
professional services.

K. “Regulation” as defined
by Section 13-1-80 NMSA 1978 means any
rule, order, statement or policy, as amended,
issued by a state agency or a local public
body that affects persons not members or
employees of the issuer.

L. “Retroactive approval
to a contract or a contract amendment”
means approval of a contract or contract
amendment that was submitted to the
bureau and approved by the DFA secretary
or his designee pursuant to 2.40.2.13
NMAC of this rule after the contractor has
begun work pursuant to a request to perform
work from a state agency employee or pub-
lic officer with authority to make such a
request.

M. “DFA secretary” means
the secretary of the department of finance
and administration.

N. “Sole source contract or
amendment to sole source contract” means
a contract or amendment which fulfills the
requirements of Sections 13-1-118 and 13-
1-126 NMSA 1978, as amended.

0. “State agency” means
any department, agency, commission, coun-
cil, board, advisory board, committee, or
institution of the state of New Mexico, and
does not include local public bodies.
[7-1-76, 8-15-77, 7-1-78, 7-1-84, 7-10-85,
7-1-87, 12-20-89, 5-15-97, 6-15-98;
2.40.2.7NMAC -Rn & A,2 NMAC 40.2.7,
1-14-2005; A/E, 10-17-2005]

2.40.2.8 DELEGATION OF
APPROVAL AUTHORITY:

A. The bureau shall review
all contracts and contract amendments for
professional services with state agencies as
to form, and budgetary requirements.

B. The bureau shall con-
sult with the department’s legal counsel as
needed regarding any issues of legal suffi-
ciency of a state agency’s contracts and con-
tract amendments for professional services.

C. The DFA secretary
shall delegate, in writing to certain mem-
bers of the bureau, the authority to approve
professional services contracts which result
in expenditures equal to or greater than [

5 ]
five thousand dollars ($5.000), including
gross receipts tax, and all amendments to
those contracts except retroactive approval
to contracts and contract amendments and
sole source contracts and amendments to
sole source contracts as provided herein.
[7-1-78, 7-1-84, 7-10-85, 7-1-87, 12-20-89,

5-15-97, 6-15-98, 7-1-01; 2.40.2.8 NMAC -
Rn & A, 2 NMAC 40.2.8, 1-14-2005; A/E,
10-17-2005]

2.40.2.9
MISSION:

A. All contracts and subse-
quent amendments shall be in a form and
contain such provisions as required by the
bureau, including but not limited to, a scope
of work consistent with the request for pro-
posals issued by the state agency if the con-
tract was procured by a request for propos-
als and performance measures as defined by
and in accordance with the Accountability
in Government Act, Sections 6-3A-1
through 6-3A-9 NMSA 1978 and subse-
quent amendments.

B. All
amendments shall:

(1) be accompanied by a contract
brief being in such form and containing
such information as may be required by the
bureau;

FORM AND SUB-

contracts  and

(2) be accompanied by a docu-
ment prescribed by the financial control
division of the department showing that
funds have been encumbered to the extent
of the contract, including any amendments
to that contract; if the contract term includes
more than one fiscal year, the contract must
be accompanied by an encumbrance for the
current fiscal year amount or, up to the total
amount of the current appropriation avail-
able for that contract;

(3) be accompanied by a written
request for approval from the secretary of
the contracting state agency or his designee
if the contract is subject to Paragraph (1) of
Subsection C of 2.40.2.10 NMAC of this
rule; and

(4) comply with [Preeurement

and—subsequent—regulations] New Mexico
law regarding indemnification and insur-
ance.
[7-1-76, 7-1-78, 7-1-84, 7-10-85, 7-1-87,
12-20-89, 5-15-97, 6-15-98; 2.40.2.9
NMAC - Rn & A, 2 NMAC 40.2.9, 1-14-
2005, A/E, 10-17-2005]

2.40.2.11 SMALL PURCHAS-
ES: A contract for professional services
having a value over five thousand dollars
($5,000) including applicable gross receipts
taxes, but not exceeding thirty thousand
dollars ($30,000) excluding applicable
gross receipts taxes, except for the services
of architects, landscape architects engi-
neers, or surveyors for state public works
projects, may be procured in accordance
with the Procurement Code, Sections 13-1-
28 to 13-1-99 NMSA 1978.

[7-10-85, 7-1-87, 5-15-97, 6-15-98, 7-1-01;
2.40.2.11 NMAC - Rn & A, 2 NMAC
40.2.11, 1-14-2005; A, 9-15-2005, A/E, 10-
17-2005]

2.40.2.14 EMERGENCY PRO-
CUREMENT: An emergency procurement
of professional services may be made under
the conditions provided in the Procurement
Code [and-4PMAC-orsubsequent-GSD

regulations|. Records of any emergency
procurement of professional services,

including the written determination of the
basis for the emergency procurement being
relied on by the state agency as justification
for the emergency procurement, shall be
maintained by the state agency for a mini-
mum of three years and shall be made avail-
able by the state agency to the financial con-
trol division upon request.

[7-10-85, 7-1-87, 5-15-97, 6-15-98;
2.40.2.14 NMAC - Rn, 2 NMAC 40.2.14,
1-14-2005; A/E, 10-17-2005]

NEW MEXICO
DEPARTMENT OF GAME
AND FISH
TITLE 19 NATURAL

RESOURCES AND WILDLIFE
CHAPTER 34  WILDLIFE HABI-
TAT AND LANDS

PART 7 PRIVATE ~ LAND
ENTRY AND SPORTSMEN ENJOY-
MENT PROGRAM

19.34.7.1 ISSUING AGENCY:

New Mexico Department of Game and
Fish.
[19.34.7.1 NMAC - N, 10-31-2005]

19.34.7.2
lic.
[19.34.7.2 NMAC - N, 10-31-2005]

SCOPE: General pub-

19.34.7.3 STATUTORY
AUTHORITY: Sections 17-1-1, 17-1-2,
17-1-5.1, 17-1-14, 17-1-26, and 17-4-1
NMSA 1978, provide the New Mexico state
game commission with the authority to
lease lands for game management and
wildlife habitat as well as acquire properties
for hunting grounds. Also, to provide for
use of game and fish for use and develop-
ment for public recreation, and to establish
rules and regulations that it may deem nec-
essary to carry out the purposes of Chapter
17, NMSA 1978.

[19.34.7.3 NMAC -N, 10-31-2005]

19.34.7.4
Permanent.
[19.34.7.4 NMAC - N, 10-31-2005]

DURATION:

19.34.7.5 EFFECTIVE DATE:
October 31, 2005, unless a later date is cited
at the end of a section.

[19.34.7.5 NMAC - N, 10-31-2005]

19.34.7.6 OBJECTIVE: To
establish fees, and other rules for accessing
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private lands for recreational uses like hunt-
ing, fishing, trapping & other endeavors.
[19.34.7.6 NMAC - N, 10-31-2005]
19.34.7.7 DEFINITIONS:

A. “Commission”  shall
mean the New Mexico state game commis-
sion.

B. “Director” shall mean
the director of the New Mexico department
of game and fish.

C. “Department”  shall
mean the New Mexico department of game
and fish.

D. “Private Land Entry
And Sportsmen Enjoyment” (PLEASE)
shall mean a program of the department to
provide hunters, anglers, trappers and other
wildlife associated recreationists with
increased access to recreational endeavors
on and through private lands not previously
open to public entry.

[19.34.7.7 NMAC - N, 10-31-2005]

19.34.7.8 CONSERVATION &
ACCESS FEE: On or after April 1, 2006
each resident and nonresident license or
permit shall include a $1.00 PLEASE con-
servation and access fee. No resident and
nonresident license or permit shall be con-
sidered to be a proper and valid license
unless the licensee can demonstrate, by a
stamp, check-off or other official mark, that
the fee for conservation and access has been
paid, provided that an individual purchaser
shall be required to pay for only one con-
servation and access fee each license year,
regardless of the number of licenses or per-
mits purchased by the licensee.

[19.34.7.8 NMAC - N, 10-31-2005]

19.34.7.9 PROHIBITION OF
DISCRIMINATION: If otherwise quali-
fied as stated above, no one shall be denied
use of leased private lands on the basis of
race, color, religion, sex or national origin.
[19.34.7.9 NMAC - N, 10-31-2005]

19.34.7.10 ACCESS AGREE-
MENTS FOR PRIVATE LAND ENTRY
AND SPORTSMEN ENJOYMENT
PROGRAM:

A. The director may from
time to time enter into access agreements
with private landowners so hunting, fishing,
trapping or other recreational endeavors
may take place. Such access agreements
shall include the name of the landowner,
map of the property, the permitted uses,
responsibilities of the landowner and
department, term, dollar amount, liability
clauses for the department and landowner,
and signatures of the director, landowner
and department of finance and administra-
tion designee.

B. Upon approval of the
access agreement, on a form approved by

the director and subject to any designated
fair and impartial selection process, in con-
sideration for access rights granted by the
landowner , the landowner shall be paid a
fee not to exceed $1.00 per acre of property
per year or a fee approved by the director
consistent with the opportunities provided
and consistent with state purchasing con-
straints.

[19.34.7.10 NMAC - N, 10-31-2005]

HISTORY OF
[RESERVED]

19.34.7 NMAC:

NEW MEXICO
DEPARTMENT OF GAME
AND FISH

This is an amendment to 19.31.3 NMAC,
Section 11, effective 10-31-2005.

19.31.3.11 RESTRICTIONS:

A. One license per big
game species per year: It shall be unlaw-
ful for anyone to hold more than one permit
or license for any one big game species dur-
ing the current license year unless otherwise
allowed by rule.

B. Valid dates of license
or permit: All permits or licenses shall be
valid only for the specified dates, legal
sporting arms, bag limit and area. Except
that a permit or license will be valid on the
contiguous deeded land of private property
that extends into an adjacent GMU or
AMU, that is open to hunting for that
species, when the license holder is in pos-
session of current, valid written permission
from the appropriate landowner. This
exception shall only apply when the adja-
cent unit has the same restrictions as to
weapon type, bag limit, season dates and
license availability.

C. Rocky Mountain
bighorn sheep - once-in-a-lifetime hunts:
It shall be unlawful for anyone to apply for
a Rocky Mountain bighorn sheep license if
one has previously held a license to hunt
Rocky Mountain bighorn sheep in New
Mexico, including the youth-only bighorn
hunt. However, a person that has received
the youth-only license is allowed to apply
for the regular once-in-a lifetime bighorn
hunts as long as they are eligible.
Exception: An applicant is eligible to sub-
mit a bid for the special bighorn auction and
raffle licenses whether or not he/she has
previously held a license to hunt Rocky
Mountain or desert bighorn sheep in New
Mexico.

D. Desert bighorn sheep-
once-in-a-lifetime: It shall be unlawful for
anyone to apply for a desert mountain
bighorn sheep license if one has previously
held a license to hunt desert mountain
bighorn sheep in New Mexico. Exception:

An applicant is eligible to submit a bid for
the special bighorn auction and raftle
licenses whether or not he/she has previous-
ly held a license to hunt Rocky Mountain or
desert bighorn sheep in New Mexico.

E. [RESERVED]

F. Ibex - once-in-a-life-
time: It shall be unlawful for anyone to
apply for a once in a lifetime ibex license if
he/she ever held a once in a lifetime license
to hunt ibex. Youth ibex hunts, year-round
off -mountain hunts, and hunts for female or
immature (FIM) ibex, as designated in
19.31.8 NMAUC, are not once-in-a-lifetime
hunts.

G Oryx - once-in-a life-
time: It shall be unlawful, beginning April
1, 1993, for anyone to apply for an oryx
license if he/she ever held a “once-in-a-life-
time” license to hunt oryx. Exception:
Depredation population reduction oryx
hunts, youth oryx hunts and incentive hunts
are not once-in-a-lifetime hunts.

H. Valle Vidal (as
described in Subsection A of 19.30.4.11
NMAC):

(1) It shall be unlawful for anyone
to apply for a license to hunt bull elk on the
Valle Vidal if he/she has ever held a license
allowing them to take a bull elk on the Valle
Vidal since 1983. This restriction applies to
all licenses valid for a bag limit of mature
bull (MB) , either sex (ES) or mature
bull/antlerless (MB/A). It shall be unlawful
for anyone to apply for a license to hunt
antlerless elk on the Valle Vidal if he/she
has ever held a Valle Vidal elk license valid
for a bag limit of antlerless since 1983.
Either sex (ES) or mature bull/antlerless
(MB/A) shall not be considered as an
“antlerless” license for this restriction.
Persons who have held a Valle Vidal elk
license through any incentive program are
exempt from this restriction.

(2) It shall be unlawful to hunt
bear on the Valle Vidal except for properly
licensed bear hunters that possess a Valle
Vidal elk hunting muzzleloader, bow, or
rifle license and only during the dates of the
elk hunt specified. Use of dogs shall not be
allowed for bear hunting on the Valle Vidal.

L Transfer of permits or
licenses: [H—shaH-be—umtewfto—transfer
permits-or-teenses—to-otherpersons,—areas;
er-otherhunt-pertods-exeeptas-permitted-by
regtation-adopted-by—the-state—same-eom
mission:] The director may grant the
transfer of a hunting license or permit
once it has been determined that a licens-

ee_or their official representative pro-
vides written, verifiable information indi-
cating the licensee has; died, sustained an
injury or life-threatening illness, or has
been subject to deployment by the United
States military that prohibits the licensee
from hunting. When a transfer of a

license results in a higher license fee due
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to differences between the original licens-
ee and the new licensee (age, residency,
etc.), the difference shall be paid prior to
issuance of a license or permit.

J. [Refunds—wil—not—be

o & " i afrorit ]

been-awarded-or-isstued-exeept-as-permitted
by—restlation—adopted—by—the—state—game

eommisston:| Refunds: The director may
grant the refund of a hunting license once
it has been determined that a licensee or
their official representative provides
written, verifiable information indicating
the licensee has; died, sustained an injury

or_life-threatening illness, or has been
subject to deployment by the United

States military that prohibits the licensee
from hunting.

K. Donation of permits
or licenses: Upon written request from a
licensee or_their official representative,
the director may grant the donation of a
hunting license for transfer to a person
who has been qualified through a non-

profit wish-granting organization. The
donor of the license shall not be eligible

for a refund of license or application fees.
When a transfer of a license results in a
higher license fee due to differences
between the original licensee and the new
licensee (age, residency. etc.), the differ-
ence shall be paid prior to issuance of a

license or permit. The state game com-
mission must approve any nonprofit

wish-granting organizations that identify
and submit recipients for donated licens-

es or permits.

[] L. More than one appli-
cation: It shall be unlawful to submit more
than one application per species for any
license issued through a special drawing,
unless otherwise permitted by regulation.
Exception: An individual may apply for
both a population reduction hunt on public
or private land and a special drawing hunt.
However, an applicant shall follow the
application procedures outlined in 19.31.3.8
NMAC.

[=] M. Deer hunts: It shall be
unlawful for any person who is issued a
deer hunting permit:

(1) to hunt with any sporting arms
type other than that for which his/her deer
permit is validated;

(2) to hunt during any season
other than that for which his/her deer permit
is validated;

(3) to hunt in any GMU other than
that for which his/her deer permit is validat-
ed;

(4) to hunt deer on public land in
any GMU with a private land deer permit,
except in conjunction with this subsection,
if it is on state land where there is a valid
agreement for unitizing state leased and pri-
vately owned or leased lands; or

(5) to hunt private property with-

out possessing a valid deer permit, the prop-
er deer license and written permission.

[M:] N. Handicapped fishing
or handicapped general hunting license
qualifications: To hold a handicapped fish-
ing or handicapped general hunting license,
the individual must be a resident of New
Mexico and must show proof of a severe
disability by reason of one or more physical
disabilities resulting from amputation,
arthritis, blindness, burn injury, cancer,
cerebral palsy, cystic fibrosis, muscular dys-
trophy, musculoskeletal disorders, neuro-
logical disorders, paraplegia, quadriplegia
and other spinal cord conditions, sickle cell
anemia, and end-stage renal disease, or who
has a combination of permanent disabilities
which cause comparable substantial func-
tional limitation. Reasonable accommoda-
tion will be made, relating to these licenses,
upon request.

[A:] O. Mobility impaired
(MI) deer, elk or antelope license qualifi-
cations: To hold a mobility impaired deer,
elk or antelope license, a person must sub-
mit verifiable documentation on the proper
department form that is attested to by a cer-
tified medical physician that the individual
has a mobility restriction which limits their
activity to a walker, wheelchair, or two
crutches, or severely restricts the movement
in both arms or who has a combination of
permanent disabilities which cause compa-
rable substantial functional limitation and
then obtain department approval for MI
hunt eligibility.

(1) Every person qualified as MI
shall have their card/eligibility expire 48
months from the department’s approval date
or issuance date, whichever is later, and
must resubmit their application and obtain
department approval as required above prior
to being eligible to apply for any MI hunt.

(2) All current MI card holders
shall have their card expire on March 15,
2007 and must resubmit on the proper
department form and obtain department
approval prior to being eligible to apply for
MI designated hunt codes.

[©:] P. One deer permit per
year: It shall be unlawful for anyone to
hold more than one deer permit during the
current license year.

[B] Q. Youth hunts: Only

applicants who have not reached their 18th
birthday by the opening day of the hunt are
eligible to apply for or participate in a youth
only hunt. Applicant for firearm hunts must
provide hunter education certificate number
on application.

[@:].R. Bear entry hunt: It
shall be unlawful to hunt bear in designated
wildlife areas without having a valid bear
entry permit and a valid license in the
hunter’s possession. Bear entry hunters
shall be allowed to hunt any other bear hunt

provided they have a valid license and tag.

[R:] S. An individual making
license application shall supply the depart-
ment on the appropriate form with all
required personal information including,
but not limited to name, address, date-of-
birth, last four digits of his/her social secu-
rity number prior to an application form
being processed or a license being awarded.

[Ss] . It shall be unlawful to
hunt pheasant in Valencia county without
possessing a valid pheasant permit, the
proper license and written permission.

(1) Exception: A hunter with a
Valencia county pheasant north hunt or
south hunt area permit is not required to
have written permission for these specific
hunt areas.

(2) It is unlawful for a hunter that
successfully draws a Valencia county pheas-
ant north hunt or south hunt to hunt any
other area or property outside of the desig-
nated hunt area in Valencia county that
same season.

[F]U. GMU 4 and 5A pri-
vate land only hunts: Deer hunt applicants
in GMUs 4 and 5A must obtain a special
application from landowner. GMU 4 and
SA landowners may be required to provide
proof of land ownership to obtain special
application forms.

[¥] Y. Military only hunts:
Applicants must be full time active military
and proof of military status must accompa-
ny application.

[19.31.3.11 NMAC - Rp, 19.31.3.11
NMAC, 12-30-04; A, 6-30-05; A, 9-30-05;
A, 10-31-2005]

NEW MEXICO
HUMAN SERVICES
DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.310.8 NMAC,
Sections 5, 10 through 17, which will be
effective on November 1, 2005. The
Medical Assistance Division amended the
sections to include new language regarding
the licensed professional art therapist and
updated language regarding clinical nurse
specialists; added Children, Youth and
Families as a provider type; updated lan-
guage regarding covered and non-covered
conditions; updated language regarding
medical necessity; and made grammatical
and clarification changes.

8.310.8.5 EFFECTIVE DATE:
February 1, 1995, unless a later date is cited
at the end of a section.

[2/1/95; 8.310.8.5 NMAC - Rn, 8 NMAC
4.MAD.000.5, 11/1/04; A, 11/1/05]

8.310.8.10
PROVIDERS:

ELIGIBLE
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A. Upon approval of New | eeunselors—(other—than—ISWs;—EPCEEs | ters licensed by the department of health
Mexico medical assistance program | endlMEFs)—TFhefoHowinsagenetestnay | and/or the children, youth and families
provider participation agreements by MAD, | be—teimbursed—for—serviees—furnished—te | department;
the following independent providers are eli- | reeipients—ander—twenty-one—(2H—years—of (2) federally qualified health cen-
gible to be reimbursed for providing mental | eage-by—employees—or—eeontractors—whe—are | ters (FQHCs):;
health professional services: New—Mexico-Heensed-naster-stevelsoeiat (3) Indian health service (IHS)
(1) individuals licensed as physi- | wetkers;—Heensed—psyehology—asseetates | hospitals and clinics;
cians by the board of medical examiners or | eand-Heensed-eounselors—whe-are-gradusates (4) PL 93-638 tribally operated
board of osteopathy and who are board-eli- | efen-seeredited-progratm;+the-servieesare | hospitals and clinics;
gible or board-certified in psychiatry, or the | fornished-under—the—direetion—and-superv- (5) children, youth and families
groups they form; ston-of-a-teensed-psyehiatristHeensedehn- | department; and
(2) psychologists (Ph.D., Psy.D. | % i5t; 5 5 (6) schools providing services
or Ed.D.) licensed as clinical psychologists | elniealrurse-speetatist-as-permitted-by—the | identified in individualized education plans
by the New Mexico board of psychologist | Heense-ereertifieation-they-hold: or individualized family services plans.
examiners, or the groups they form; Heommunity-mental-heatth-een- C. Upon approval of New
(3) licensed independent social | #es: Mexico medical assistance program
workers (LISW) licensed by the New -federallygqualified-health-een~ | provider participation agreements by MAD,
Mexico board of social work examiners, or | tersEQHEs: agencies listed above in Subsection B of
the groups they form; Brndianheath-serviees—HSy: | 8.310.8.10 NMAC may be reimbursed for
(4) licensed professional clinical | and supervised outpatient therapy services, as
mental health counselors (LPCC) licensed HERPSDT-school-based—serviee | defined below in Subsection B of
by the New Mexico counseling and therapy | providers: 8.310.8.10 NMAC may be reimbursed for
practice board, or the groups they form; B Supervisionr———eof | supervised outpatient therapy services, as
(5) licensed marriage and family | Heensed—master’s—level—soeial—woerkers; | defined below in Subsection B of
therapists (LMFT) who are licensed by the | leensed—psyehology—assoeiates—and | 8.310.8.13 NMAC, provided by:
New Mexico counseling and therapy prac- | Heensed-master>stevel-eounselors—(other (1) licensed masters level social
tice board, or the groups they form; and than—HSWs—ERECCs—and—EMIETs): | workers (LMSW);
[€6)-elinteal-nursespeeintistseer | Serviees—provided—by—teensed—master’s (2) licensed professional mental
tified—in—poyehiatrie—pursine—by—a—national | level-seetalworkers;teensed—psyehoelogy | health counselors (LPC);
Rursis-orsanization—steh-as—theAwmeriean | asseeiates—and—tieensed—eounselors—listed (3) licensed mental health coun-
Rurses—assoeiation—to—practee—within—the | ebeverustbesupervised-andperiodiealy | selors (LMHC);
seope-of-these-serviceswho-areHeensed-by | evealuated—Supervision—must—adhere—to (4) licensed psychologist associ-
theNew—Mexico—board—ofnursing—orthe | requirements-ofthepractitioners-appheable | ates;
sroups-they-form—Chniealnurse-speeiatists | Heensinsbeard—Periodie—evaluationinust (5) licensed professional art ther-
ean—furpish—serviees—to—the—populations | be-eondueted-atleastonee-everytwelve-d42) | apists (LPAT),
(adulandiorechildrenras—theieertification | serviee-hotrs—ormorefrequenthyifindieat (6) registered mental health coun-
permite; ed-by-thereeipients-conditionorappheable | selors (RMHC); and;
A—mental—heatth—elinies—when | state/federalresutlation—andrrust-be-doet (7) registered independent mental
servicesare-provided-by-ticensed-board-el- | mentedinthereeipientreeord—with-stgre- | health counselors (RIMHC).
sible—or—bonard-ecertified—psyehiatrists; | ture—of-the—supervisor—Based-on—periodie D. Services must be pro-
Lieensed—elinieal—psyeholosists—Ph-D— | eveluation—in-eonsultation—with-the—praeti- | vided within the scope of the practice and
Psy-D—orEd-D)elinieal-nurse-speeiakists; | tonerproviding—the-serviee—andreview—of | licensure for each provider and must be in
HSWs-RCCs—and-METs: medieal—records—evaluations—must—deter- | compliance with the statutes, rules and reg-
Beommunity-mental-healtheen- | mine—and—document—the—extent—te—whieh | ulations of the applicable Practice Act.
ters—eertified—by—the—department-of-health; | treatment-goals—are-beinsmet-and-whether E. Once enrolled,
when—serviees—are—provided—by—ticensed | changes—in—direction—or—emphasis—ef—the | providers receive a packet of information
board-elisible—or—bonard-certified—psyehia- | treatrent-are-needed—Reeipientsreeetving | including medicaid program policies,
trists—or—Heensed—eHnieal—psyehologists | servieesfromtieensed-masterstevelseeial | billing instructions, utilization review
PRh-DPsyDorEdDI)-chniealnursespe- | workers;—teensed—psyeholosy—asseeiates | instructions, and other pertinent material
etakists— IS We—PCCs—and—EMETs: | and-Heensed-ecounselors—ust-be-dingnesed | from MAD. Providers are responsible for
Commrunity—mentel-health-eenters—provide; | by—the-supervisor—The-diasnesis—mustbe | ensuring that they have received these mate-
aminimtR-otntpatient-mental-health-serv- | doectinented—in—the—reeiptent—reeords—with | rials and for updating them as new materials
tees—withottrestrds—totoeandwhichwre | sienntareofthesupervisos | are received from MAD.
available-on-a—twenty—for—(24-hour—a-day (6) individuals licensed as clinical | [2/1/95; 3/1/99; 8.310.8.10 NMAC - Rn, 8
basis nurse specialists or certified nurse practi- | NMAC 4.MAD.717.1 & A, 11/1/04; A,
B- Onee————enreHed; | tioners by the board of nursing who are cer- | 11/1/05]
providers—+teeeive—a—paecketofinformation; | tified in psychiatric nursing by a national
inetudins—medieatd—program—peolietes; | nursing organization, or the groups they | 8.310.8.11 PROVIDER
biHine—instraetions,—utiizationr—review | form, who can furnish services to adults or | RESPONSIBILITIES: Providers who
instruetions—eand—other—pertinent—materiat | children as their certification permits. furnish services to medicaid recipients must
FomMAD—Providers—are—responsible—for B. Upon approval of New | comply with all specified medicaid partici-
ensuring-thatthey-havereeeived-these-mate- | Mexico medical assistance program | pation requirements. See 8.302.1 NMAC,
siels-and-forupdatingthemasnew-meatertals | provider participation agreements by MAD, | General Provider Policies. Providers must
are-reeeivedfromMAD- the following agencies are eligible to be | verify that individuals are eligible for med-
& Fieensed——master’s | reimbursed for providing mental health pro- | icaid at the time services are furnished and
levelseeinlworkers; licensed-psyeholosy | fessional services: determine if medicaid recipients have other
asseecintes—and—master2—tevelticensed (1) community mental health cen- | health insurance. See 8.302.1 NMAC for
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recipients whose medicaid coverage is
restricted and 8.302.12 NMAC for dual eli-
gible medicaid recipients. Providers must
maintain records which are sufficient to
fully disclose the extent and nature of the
services provided to recipients. See 8.302.1
NMAC, General Provider Policies.

[2/1/95; 3/1/99; 8.310.8.11 NMAC - Rn, 8
NMAC 4.MAD.717.2, 11/1/04; A, 11/1/05]

8.310.8.12 COVERAGE
CRITERIA:
A. Medicaid covers med-

ically necessary mental health professional
services including evaluations, therapy,
tests and reports required by the condition
of the recipient. All services must be fur-
nished within the limits of medicaid bene-
fits, within the scope and practice of the eli-
gible provider’s respective profession as
defined by state law, and in accordance with
applicable federal, state, and local laws and
regulations.

B. [Reasonable—expeeta-

reacarabl tad + 1l
uuuuuuuuuu yeXxpectea HHP Pt

ents—eendition=] Medical necessity: All
services must be provided in compliance
with the current medicaid definition of med-
ical necessity.

[2/1/95; 3/1/99; 8.310.8.12 NMAC - Rn, 8
NMAC 4.MAD.717.3, 11/1/04; A, 11/1/05]

8.310.8.13 COVERED
SERVICES:
A. Inpatient treatment

and evaluations: [Medieaid—ecovers—apa-

Hent—psyehiatrie—admission;] Except as
noted below in 8.310.8.14 NMAC, medi-

caid covers mental health professional serv-
ices during an inpatient psychiatric admis-
sion including admission evaluations, test-
ing, therapy and treatment for the acute
phase of an illness when these services are
furnished by licensed board-eligible or
board-certified psychiatrists [e#], licensed
clinical psychologists (Ph.D., Psy.D., or
Ed.D.). or individuals licensed as clinical
nurse specialists or certified nurse practi-
tioners by the board of nursing who are cer-
tified in psychiatric mental health nursing
by a national nursing organization; and are
consistent with the comprehensive treat-
ment plan in effect at the inpatient facility.
Acute care psychiatric hospitals and spe-
cialty units of general acute care hospitals
are considered inpatient facilities for pur-
poses of medicaid coverage.

B. Outpatient therapy
services: Medicaid covers outpatient eval-
uations, testing and therapy. Services may
require prior authorization from [Hhe—New
Mexico—utilization—review—agent] MAD or
its designee and will be reviewed based on
criteria approved by HSD. Any currently
allowable treatment modality (individual,
group, family) in any combination is cov-

ered. Frequency of services is to be deter-
mined by [ehniest] medical necessity.
Services furnished by eligible providers
must be specified in the client’s treatment
plan. The plan must be [develeped] com-
pleted by the third (3rd) therapy session. In
the treatment of minor-age clients, the treat-
ment plan must document involvement of
clients, families, and if applicable, others
involved in the child’s care. Adult clients
[w#H], or guardians whenever appropriate,
should participate in the development of
their treatment plans. The treatment plan
and all supporting documentation must be
available for review in the client record.
Services must be consistent with the treat-
ment plan in effect at the time the services
are provided.

C. Therapy in partial
hospital settings, [FCAHO—naeeredited]
JCAHO- or COA-accredited RTCs, non-
accredited residential treatment and
group home services and treatment foster
care: Routine mental health care is covered
[Hthe—reimbursement—rates| for recipients
under the age of twenty-one (21) in partial
hospitalization programs, [#cAHO-aeered-
#ted] JCAHO- or COA-accredited RTCs,
non-accredited residential treatment and
group home services, and treatment foster
care. Additional services not covered by the
fixed rates may be provided only after
obtaining prior authorization from the uti-
lization review agent. The additional serv-
ices must be consistent with the treatment
plan [Heffeetatthetireservieessrepro-
wided]. Services not covered by fixed rates
that would be eligible for prior authoriza-
tion [ere] may include:

(1) [Medteatton—rmatragerment |
Medication management of psychotropic
medications for recipients in residential
treatment services and treatment foster care
placement. [H-seeeredited—residentinl-treat

(2) Psychological testing; which
is not duplicative and is clinically necessary
to meet the “extraordinary and
specific,”[(see—definitten—betews}] complex
diagnostic needs of the client, (see
Paragraph (3) of Subsection C 0f 8.310.8.13
NMAC below). Such psychological testing
will not replace the routine psychological
testing provided within the scope of the pro-
gram.

(3) Individual, group and family
therapy; which is additional to the core pro-
gram therapies and is performed by clini-
cians whose specialized training is neces-
sary to treat documented “extraordinary and
specific” [(see—definttton—belowd| client
needs. Additional group therapy will be

reimbursed only for recipients placed in
treatment foster care. Conditions and cir-
cumstances which meet the definition of
“extraordinary and specific need”:

(a) complex diagnoses or symp-
tom presentations such as, but not limited
to, continuing psychotic features, persistent
aggression which does not remit with stan-
dard behavioral interventions, or secondary
encopresis;

(b) diagnostic questions which
are persistent, recurring, or complicated;

(¢) clinical situations or condi-
tions which threaten further decompensa-
tion without intensive treatment.

D. Injections: Medicaid
covers injections subject to the injection and
pharmacy policies. See 8.310.2 NMAC,
Medical Service Providers and 8.324.4
NMAC, Pharmacy Services.

E. Medication  review
visits: Medicaid covers brief office visits

performed by an M.D., D.O. [era¢usatified

ENS], qualified psychologist, qualified
nurse as defined above in Paragraph (7) of

Subsection A of 8.310.8.10 NMAC for the
sole purpose of monitoring or changing pre-
scriptions in the treatment of covered disor-
ders.

F. Treatment for sub-
stance abuse: Medicaid covers up to
twelve (12) hours of psychiatric therapy
services for the treatment of alcohol abuse
for recipients over [twenty—ere(2H] twenty
(20) years of age.

G Services provided to
recipients under twenty-one years of age:
Additional services are covered for recipi-
ents under twenty-one (21) years of age.
See 8.320.2 NMAC, EPSDT Services
[MAD-740].

H. Disorders covered for
recipients under twenty-one years of age:
Medicaid covers services for the following
disorders for recipients under twenty-one
(21) years of age only:

(1) personality disorders;

(2) substance abuse or depend-
ence[+and
physieal-abuse—and-emotional-abuse).
[2/1/95; 3/1/99; 8.310.8.13 NMAC - Rn, 8
NMAC 4.MAD.717.4 & A, 11/1/04; A,
11/1/05]

8.310.8.14 NONCOVERED
SERVICES: Mental health professional
services are subject to the limitations and
coverage restrictions which exist for other
medicaid services. See 8.301.3 NMAC,
General Noncovered Services [MAD-602].
Medicaid does not cover the following men-
tal health specific services:

A. hypnotherapy;

B. biofeedback;

[ eondittons—where-area
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C. conditions which do not

meet the standard of medical necessity as
defined in medicaid regulations;

D. conditions defined only
by V-codes in the current version of the
international classification of diseases
(however diagnoses which arise from con-
ditions defined by V-codes and which meet
the medicaid definition of medical necessi-

ty are covered);

E. treatment for personali-
ty disorders:
F. treatment provided for

adults 21 and older in alcohol or drup reha-
bilitation units;

G milieu therapy:
H. educational or voca-

tional services related to traditional academ-

ic subjects or vocational training;

L experimental or investi-
gational procedures, technologies or non-

drug therapies and related services;

J. activity therapy, group
activities and other services which are pri-
marily recreational or diversional in nature;

K. electroconvulsive ther-

apy.

L. services provided by
non-licensed counselors, therapists and/or
social workers, except where exempted by
law; and

M. treatment
retardation alone.

[2/1/95; 3/1/99; 8.310.8.14 NMAC - Rn, 8
NMAC 4.MAD.717.5, 11/1/04; A, 11/1/05]

of mental

8.310.8.15 P R I O R
AUTHORIZATION AND
UTILIZATION REVIEW: All medicaid
services [are] may be subject to utilization
review for medical necessity and program
compliance. Reviews [est] may be per-
formed before services are furnished, after
services are furnished and before payment

is made, or after payment is made. See
8.302.5 NMAC, Prior Authorization and
Utilization Review. Once enrolled,
providers receive instructions and docu-
mentation forms necessary for prior author-
ization and claims processing.

A. Prior authorization:

Certain procedures or services may require
prior authorization from MAD or its
designee. Any service may be reviewed
prospectively, concurrently or retrospec-
tively. See Subsection A_of 8.311.2.16
NMAC, Covered Emergency Services
MAD-721.71].

B. Eligibility determina-
tion: Prior authorization of services does
not guarantee that individuals are eligible
for medicaid. Providers must verify that
individuals are eligible for medicaid at the
time services are furnished and determine if
medicaid recipients have other health insur-
ance.

C. Reconsideration:
Providers who disagree with prior authori-
zation request denials or other review deci-
sions can request a re-review and a recon-
sideration. See 8.350.2 NMAC,
Reconsideration of Utilization Review
Decisions [MAD-953].

[2/1/95; 3/1/99; 8.310.8.15 NMAC - Rn, 8
NMAC 4.MAD.717.6, 11/1/04; A, 11/1/05]

8.310.8.16 REIMBURSEMENT:

A. Mental health profes-
sional service providers must submit claims
for reimbursement on the HCFA-1500
claim form or its successor. See 8.302.2
NMAC, Billing for Medicaid Services.
Once enrolled, providers receive instruc-
tions on documentation, billing, and claims
processing. Reimbursement to providers
for covered services is made at the lesser of
the following:

(1) the provider’s billed charge;
or

(2) the MAD fee schedule for the
specific service or procedure.

B. The provider’s billed
charge must be their usual and customary
charge for services.

C. “Usual and customary
charge” refers to the amount which the indi-
vidual provider charges the general public
in the majority of cases for a specific proce-
dure or service.

[B- Mental—health—prefes-

D. For mental health pro-
fessional service providers who are mem-
bers of a practice plan affiliated with a state
operated teaching hospital, reimbursement
will equal the lesser of the provider’s billed
charge or the average rate paid for the serv-
ice by commercial insurers as established
by MAD. Providers eligible to be paid
under this part will be paid on an interim
claims-specific basis through the MAD

claims processing system. The final pay-
ment for services provided will be made

through a supplemental payment made in a
specified time period that reflects any dif-
ference between the interim payment
amounts and the average rate paid by com-
mercial insurers for the services.

E. Mental health practi-
tioners  requiring  supervision  (see
Subsection C of 8.310.8.10 NMAC) cannot
bill medicaid directly. Services furnished
by these licensed master’s level providers
are billed by the eligible agencies identified
in Subsection B of 8.310.8.10 NMAC,
above, whether they are employed or
whether they furnish services under con-
tract.

F. Mental health profes-
sional services must be provided directly to
the recipient by the licensed mental health
professionals listed in Subsection A_of
8.310.8.10 NMAC, above. Services per-
formed by supervised master’s level
providers, nurses, bachelor’s level and other
health professionals cannot be billed by the
licensed supervisors even though the servic-
es may have been furnished under their
direction.

G Separate professional

component billing is allowed for mental
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health services performed within a hospital
setting by psychiatrists and licensed psy-
chologists (Ph.D., Psy.D., or Ed. D.).

H. For facility-based
providers, costs billed separately as a pro-
fessional component must be excluded from
the facility cost report prior to cost settle-
ment or rebasing.

[2/1/95; 3/1/99; 8.310.8.16 NMAC - Rn, 8
NMAC 4.MAD.717.7, 11/1/04; A, 11/1/05]

8.310.8.17 REIMBURSEMENT
FOR HOSPITAL-BASED SERVICES:
Reimbursement for office visits, diagnostic

procedures, or surgical services furnished in
hospital settings that are ordinarily fur-

nished in a provider’s office is paid at sixty
percent (60%) of the fee schedule-allowed
amount for each professional service.
Medicaid follows medicare principles in
determining which procedures are subject
to this payment reduction.

[8.310.8.17 NMAC - N, 11/1/05]

NEW MEXICO
HUMAN SERVICES

DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.324.5 NMAC,
Sections 5, 12 and 13, which will be effec-
tive on November 1, 2005. The Medical
Assistance Division amended sections 12
and 13 to show the coverage of oral nutri-
tional supplements to more clearly and
more appropriately describe the conditions
under which these items are covered.

8.324.5.5 EFFECTIVE DATE:
February 1, 1995, unless a later date is cited
at the end of a section.

[2/1/95; 8.324.5.5 NMAC - Rn, 8 NMAC
4.MAD.000.5, 7/1/04; A, 11/1/05]

8.324.5.12 COVERED
DURABLE MEDICAL EQUIPMENT
AND MEDICAL SUPPLIES:

A. Medicaid covers
durable medical equipment (DME) that
meet the definition of DME, the medical
necessity criteria and the prior authorization
requirements. Medicaid covers repairs,
maintenance, delivery of durable medical
equipment and disposable and non-reusable
items essential for use of the equipment,
subject to the limitations specified in this
section. All items purchased or rented must
be ordered by providers who are currently
enrolled in medicaid.

(1) “Durable medical equipment”
is defined as equipment that can withstand
repeated use, is primarily and customarily
used to serve a medical purpose, is not use-
ful to individuals in the absence of an illness
or injury and is appropriate for use at home.

(2) Equipment used in a recipi-

ent’s residence must be used exclusively by
the recipient for whom it was approved.

(3) To meet the medical necessity
criterion, durable medical equipment must
be necessary for the treatment of an illness
or injury or to improve the functioning of a
body part.

(4) Replacement of equipment is
limited to one item every three years for
adults, unless there are changes in medical
necessity or are otherwise indicated in poli-
cy.

B. Medicaid covers med-
ical supplies that are necessary for an ongo-
ing course of treatment within the limits
specified in this section. As distinguished
from DME, medical supplies are disposable
and non-reusable items. Medicaid also cov-
ers oxygen, nutritional products and ship-
ping charges as specified in this section.
Medicaid coverage for DME and medical
supplies may be limited for recipients in
institutional settings when the institutions
are expected to provide the necessary items.
Institutional settings are hospitals, nursing
facilities, intermediate care facilities for the
mentally retarded and rehabilitation facili-
ties.

C. Covered services for
non-institutionalized recipients:
Medicaid covers certain medical supplies,
nutritional products and durable medical
equipment provided to eligible non-institu-
tionalized recipients without prior authori-
zation. Medicaid covers the following for
non-institutionalized recipients:

(1) needles, syringes and intra-
venous (IV) equipment including pumps for
administration of drugs, hyper alimentation
or enteral feedings;

(2) diabetic supplies, chemical
reagents, including blood, urine and stool
testing reagents;

(3) gauze, bandages, dressings,
pads, and tape;

(4) catheters, colostomy, ileosto-
my and urostomy supplies and urinary
drainage supplies;

(5) [parenteral—nutrittonal—prod-

l ; I o] ; I fori I

nutriten-and| parenteral nutritional support
products prescribed by a physician on the
basis of a specific medical indication for a
recipient who has a defined and specific
pathophysiologic process for which nutri-
tional support is considered specifically
therapeutic and for which regular food,
blenderized food, or commercially available
retail consumer nutritional supplements
would not meet medical needs;

(6) apnea monitors: prior author-
ization is required if the monitor is needed
for six (6) months or longer; and

(7) disposable sterile gloves are
limited to 200 per month; disposable non-
sterile gloves are limited to 200 per month.

D. Covered services for
institutionalized and non-institutional-
ized recipients: Medicaid covers the fol-
lowing items without prior authorization for
both institutionalized and non-institutional-
ized recipients:

(1) trusses and anatomical sup-
ports that do not need to be made to meas-
ure;

(2) family planning devices;

(3) repairs to DME; medicaid
covers repair and replacement parts if recip-
ients own the equipment for which the
repair is necessary and the equipment being
repaired is a covered medicaid benefit;
some replacement items used in repairs may
require prior authorization; repairs to aug-
mentative and alternative communication
devices require prior authorization; see
Subsection C of 8.324.5.14 NMAC;

(4) monthly rental includes
monthly service and repairs;

(5) replacement batteries and bat-
tery packs for augmentative and alternative
communication devices owned by the recip-
ient.

E. Covered oxygen and
oxygen administration equipment:

(1) Medicaid covers the following
oxygen and oxygen administration systems,
within the specified limitations:

(a) oxygen contents, including
oxygen gas and liquid oxygen;

(b) oxygen administration equip-
ment purchase, with prior authorization:
oxygen administration equipment may be
supplied on a rental basis for one (1) month
without prior authorization; rental beyond
the initial month requires prior authoriza-
tion.

(c) oxygen concentrators, liquid
oxygen systems and compressed gaseous
oxygen tank systems; medicaid approves
the most economical oxygen delivery sys-
tem possible for a specific recipient when
considering types of oxygen concentrators;

(d) cylinder carts, humidifiers,
regulators and flow meters;

(e) purchase of cannulae or
masks; and

(f) oxygen tents and croup or
pediatric tents.

(2) Medicaid does not cover oxy-
gen tank rental (demurrage) charges as sep-
arate charges when renting gaseous tank
oxygen systems. If medicaid pays rental
charges for systems, tank rental is included
in the rental payments.

(3) Nursing homes are adminis-
tratively responsible for overseeing oxygen
supplied to their residents. Nursing homes
are encouraged to enter into agreements
with oxygen suppliers to provide a well-
managed process for provision of oxygen.

F. Augmentative  and
alternative communication devices:
Medicaid covers medically necessary elec-
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tronic or manual augmentative communica-
tion devices for medicaid recipients.
Medical necessity is determined by the
medical assistance division or its
designee(s). Communication devices
whose purpose is also educational and/or
vocational are covered only when it has
been determined the device meets medical
criteria.

(1) A recipient must have the cog-
nitive ability to use the augmentative com-
munication device and meet one of the fol-
lowing criteria:

(a) the recipient cannot function-
ally communicate verbally or through ges-
tures due to various medical conditions in
which speech is not expected to be restored;
or

(b) the recipient cannot verbally
or through gestures participate in his/her
own health care decisions (i.e., making
decisions regarding medical care or indicat-
ing medical needs or communicate
informed consent on medical decisions).

(2) All of the following criteria
must be met before an augmentative com-
munication device can be considered for
authorization. The communication device
must be:

(a) a reasonable and necessary
part of the recipient’s treatment plan;

(b) consistent with the symptoms,
diagnosis or medical condition of the illness
or injury under treatment;

(c) not furnished for the conven-
ience of the recipient, the family, the attend-
ing practitioner or other practitioner or sup-
plier;

(d) necessary and consistent with
generally accepted professional medical
standards of care (i.e., not experimental or
investigational);

(e) established as safe and effec-
tive for the recipient’s treatment protocol;
and

(f) furnished at the most appropri-
ate level suitable for use in the recipient’s
home environment.

G. Rental of durable
medical equipment: Medicaid covers the
rental of durable medical equipment. All
rental payments must be applied toward
purchase of the equipment. When the rental
charges equal the amount allowed by medi-
caid for purchase, the equipment becomes
the property of the recipient for whom it
was approved.

(1) Medicaid does not cover rou-
tine maintenance and repairs for rental
equipment.

(2) Low cost items, defined as
those items for which the medicaid allowed
payment is less than one hundred and fifty
($150) dollars, may only be purchased.
Purchased DME becomes the property of
the medicaid recipient for whom it was
approved.

(3) Oxygen concentrators, venti-
lators, stationary and portable liquid oxygen
systems are not subject to the mandatory
provisions of applying the rental payments
toward purchase. See Subsection E of
8.324.5.12 NMAC, covered oxygen and
oxygen administration equipment.

H. Delivery of equipment
and shipping charges: Medicaid covers
the delivery of DME only when the equip-
ment is initially purchased or rented and the
round trip delivery is over seventy-five (75)
miles. Providers may bill delivery charges
as separate additional charges only when
the providers customarily charge a separate
amount for delivery to non-medicaid
patients. Medicaid does not pay delivery
charges for equipment purchased by
medicare, for which medicaid is responsible
only for the coinsurance and deductible.
Medicaid covers shipping charges for DME
and medical supplies when it is cost effec-
tive or practical to ship items rather than
have recipients travel to pick up items.
Shipping charges are defined as the actual
cost of shipping items from providers to
recipients by a means other than that of
provider delivery. Medicaid does not pay
shipping charges for items purchased by
medicare for which medicaid is only
responsible for the coinsurance and
deductible.

L Rental and purchase
of used equipment: Medicaid covers the
rental and purchase of used equipment. The
equipment must be identified and billed as
used equipment. The equipment must have
a statement of condition or warranty, and a
stated policy covering liability.

I Wheelchairs and seat-
ing systems for institutionalized recipi-
ents:

(1) Medicaid covers customized
wheelchairs and seating systems made for
specific recipients, including recipients who
are institutionalized. Written prior authori-
zation is required. MAD or its designee
cannot give verbal authorizations for cus-
tomized wheelchairs/seating systems. A
customized wheelchair and seating system
is defined as one that has been uniquely
constructed or substantially modified for a
specific recipient and is so different from
another item used for the same purpose that
the two items cannot be grouped together
for pricing purposes. There must be a cus-
tomization of the frame for the wheelchair
base or seating system to be considered cus-
tomized.

(2) Repairs to a wheelchair
owned by a recipient residing in an institu-
tion may be covered.

(3) Customized or motorized
wheelchairs required by an institutional
recipient to pursue educational or employ-
ment activity outside the institution may be
covered, and will be reviewed on a case-by-

case basis.

[2/1/95; 3/1/99; 8.324.5.12 NMAC - Rn, 8
NMAC 4.MAD.754.3 & A, 7/1/04; A,
12/1/04; A, 11/1/05]

8.324.5.13 PRIOR AUTHO-
RIZATION AND  UTILIZATION
REVIEW: All medicaid services are sub-
ject to utilization review for medical neces-
sity and program compliance. Reviews
may be performed before services are fur-
nished, after services are furnished and
before payment is made, or after payment is
made. See 8.302.5 NMAC, Prior
Authorization and Utilization Review.
Once enrolled, providers receive instruc-
tions and documentation forms necessary
for prior authorization and claims process-
ing.

A. Services for non-insti-
tutionalized recipients that require prior
authorization: Medicaid covers certain
medical supplies, nutritional products and
durable medical equipment provided to eli-
gible recipients with prior authorization.
Written requests for items not included in
the categories listed above or for a quantity
greater than that covered by medicaid may
be submitted by the recipient’s physician,
with a prior authorization request, to MAD
for consideration of medical necessity.
Please refer to criteria in 8.301.3 NMAC,
General Noncovered Services [MAD-
602.6] for durable medical equipment or
medical supplies that are not covered.
Medicaid covers the following benefits with
prior authorization for non-institutionalized
recipients:

(1) enteral nutritional supple-
ments and products provided to recipients
who must be tube fed oral nutritional sup-
plements when administered enterally are
included;

(2) [nutritonalsupplements-taleen
erally—are—not—eovered—exeept—for—speeiat

ealf bedf
efinbern-errors—ofmetabolism:| oral nutri-
tional support products prescribed by a
physician:

(a) on the basis of a specific med-
ical indication for a recipient who has a
defined need for which nutritional support
is considered therapeutic, and for which
regular food, blenderized food, or commer-
cially available retail consumer nutritional
supplements would not meet the medical
needs;

(b) when medically necessary due
to inborn errors of metabolism; or

(c) medically necessary to correct
or ameliorate physical illnesses or condi-
tions in children under the age of twenty-
one;

(3) either disposable diapers or
underpads prescribed for recipients age
three and older who suffer from neurologi-
cal or neuromuscular disorders or who have
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other diseases associated with inconti-

nence[—diapers—witlbe] limited to [ep—te]

200 diapers per month or 150 underpads per
month;

(4) supports and positioning
devices that are part of a DME system, such
as seating inserts or lateral supports for spe-
cialized wheelchairs;

(5) protective devices, such as
helmets and pads;

(6) bathtub rails and other rails for
use in the bathroom;

(7) electronic monitoring devices,
such as electronic sphygmomanometers,
oxygen saturation, fetal or blood glucose
monitors and pacemaker monitors;

(8) passive motion
equipment;

(9) decubitus care equipment;

(10) equipment to apply heat or

exercise

cold;

(11) hospital beds and full length
side rails;

(12) compressor air power
sources for equipment that is not self-con-
tained or cylinder driven;

(13) home suction pumps and
lymph edema pumps;

(14) hydraulic patient lifts;

(15) ultraviolet cabinets;

(16) traction equipment;

(17) prone standers and walkers;

(18) trapeze bars or other patient
helpers that are attached to bed or free-
standing;

(19) home hemodialysis and/or
peritoneal dialysis systems, replacement
supplies and/or accessories;

(20) wheelchairs and functional
attachments to wheelchairs: wheelchairs
are authorized every five (5) years; for
recipients under twenty-one (21) years of
age, wheelchairs can be authorized every
(3) years; earlier authorization is possible
when dictated by medical necessity;

(21) wheelchair trays;

(22) whirlpool baths designed for
home use;

(23) intermittent or continuous
positive pressure breathing equipment; and

(24) manual or electronic aug-
mentative and alternative communication
devices;

(25) augmentative and alternative
communication devices are authorized
every five (5) years for adults and every
three (3) years for recipients under twenty-
one (21) years of age, unless earlier author-
ization is dictated by medical necessity.

B. Services for institu-
tionalized and non-institutionalized
recipients that require prior authoriza-
tion: Medicaid covers the following items
with prior authorization for both institution-
alized and non-institutionalized recipients:

(1) trusses and anatomical sup-
ports that require fitting or adjusting by

trained individuals, including JOBST hose;

(2) custom-fitted compression
stockings;

(3) artificial larynx prosthesis;

(4) repairs to, and replacement
parts for, augmentative and alternative com-
munication devices owned by the recipient.

C. Additional  review:
Services for which prior authorization was
obtained remain subject to review at any
point in the payment process.

D. Eligibility determina-
tion: Prior authorization does not guarantee
that individuals are eligible for medicaid.
Providers must verify that individuals are
eligible for medicaid at the time services are
furnished and determine if medicaid recipi-
ents have other health insurance.

E. Reconsideration:
Providers who disagree with prior authori-
zation request denials or other review deci-
sions can request a re-review and a recon-
sideration. See 8.350.2 NMAC,
Reconsideration of Utilization Review
Decisions [MAD-953].

F. Reasons for prior
authorization denial: Requests for prior
authorization are denied for any of the fol-
lowing reasons:

(1) prescribing providers have not
examined recipients within two (2) months
or have insufficient knowledge of the recip-
ient’s condition to enable them to prescribe
or recertify the need for DME;

(2) prescriptions do not document
recent physician involvement in the esti-
mate of duration of need or the recipient’s
condition; or

(3) requests are not signed by
attending physicians: signature stamps or
signatures by employees are not acceptable.
[2/1/95; 3/1/99; 6/15/99; 8.324.5.13 NMAC
- Rn, 8 NMAC 4.MAD.754.4 & A, 7/1/04;
A, 11/1/05]

NEW MEXICO
HUMAN SERVICES

DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.322.3 NMAC,
Sections 5, 9, 10, and 12 through 17, which
will be effective on November 1, 2005. The
Medical Assistance Division amended
Sections 9 and 12 through 17 to be more
specific and to conform to the standardized
service definition developed for the
Behavioral Health Collaborative, the term
prior approval has been changed to prior
authorization to be consistent with other
updated policies, and minor grammatical
changes have been made. Also, service
exclusions identified in the standardized
service definition developed for the behav-
ioral health collaborative have been incor-

porated. This rule was also renumbered and
reformatted from 8 NMAC 4.MAD.745.2 to
comply with NMAC requirements.

8.322.3.5 EFFECTIVE DATE:
February 1, 1995, unless a later date is cited
at the end of a section.

[2/1/95; 8.322.3.5 NMAC - Rn, 8 NMAC
4.MAD.000.5 & A, 11/1/05]

8.322.3.9 BEHAVIOR MAN-
AGEMENT SKILLS DEVELOPMENT
SERVICES: The New Mexico medicaid
program (medicaid) pays for medically nec-
essary health services furnished to eligible
recipients. To help recipients under twenty-
one (21) years of age who are in need of
behavior management intervention receive
services, the New Mexico medical assis-
tance division (MAD) pays for eligible
providers to furnish these services as part of
the early and periodic screening, diagnosis
and treatment (EPSDT) program [42 CFR
Section 441.57]. [Fhese—serviees—ean—be
aecessed—onty—throush—the—tot—to—teen
hesaltheheelcsereenorotherdinsnostie-eval
wations—furnished—throtsh—a—healtheheek
referral:] The need for behavior manage-
ment services must be identified by an inde-
pendent, qualified health care practitioner
through an EPSDT examination or other
diagnostic evaluation furnished through an
EPSDT referral. Behavior management
services assist in preventing inpatient hospi-
talizations or residential placement of recip-
ients through use of teaching, training and
coaching activities designed to assist indi-
viduals in acquiring, enhancing and main-
taining the life, social and behavioral skills
needed to function successfully within the
home and community settings. Behavior
management services are provided as part

of a comprehensive approach to treatment
and in conjunction with other services as

indicated in a treatment plan. This part
describes eligible providers, covered servic-
es, service limitations, and general reim-
bursement methodology.

[2/1/95; 8.322.3.9 NMAC - Rn, 8 NMAC
4MAD.745.2 & A, 11/1/05]

8.322.3.10 ELIGIBLE
PROVIDERS:

A. Upon approval of New
Mexico medical assistance program

provider agreements by MAD, agencies that
meet the following requirements are eligi-
ble to be reimbursed for providing behavior
management services:

(1) certification as providers of
behavior management skills development
services by the children, youth and families
department (CYFD); and

(2) employ or contract with
behavior management specialists who work
under the supervision of a licensed practi-
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tioner [#+the-aresofbehaviormanagement
eriterin] employed by a certified behavior
management services agency.

B. Recipients have the
right to receive services from the eligible
provider of their choice.

C. Once enrolled,
providers receive a packet of information,
including medicaid program policies,
billing instructions, utilization review
instructions, certification standards and
other pertinent material from MAD.
Providers are responsible for ensuring that
they have received these materials and for
updating them as new materials are received
from MAD.

[2/1/95; 8.322.3.10 NMAC - Rn, 8 NMAC
4MAD.745.21 & A, 11/1/05]

8.322.3.12 ELIGIBLE
RECIPIENTS:
A. Behavior management

services can be furnished only to medicaid
recipients under twenty-one (21) years of
age who: [reed-behaviormanagementinter

. s ronthospitatization:

(1) are at-risk for out-of-home
placement due to unmanageable behavior at
home or within the community; or

(2) need behavior management
intervention to avoid inpatient hospitaliza-
tions or residential treatment; or

(3) require behavior management
support following institutional or other out-
of-home placement as a transition to main-
tain the recipient in the home and commu-
nity.

B. To receive services,
recipients must meet the level of care for
this service established by MAD or its
designee.

[2/1/95; 8.322.3.12 NMAC - Rn, 8 NMAC
4MAD.745.23 & A, 11/1/05]

8.322.3.13 COVERED
SERVICES: Medicaid covers services
specified in individualized treatment plans
which are designed to improve the recipi-
ent’s performance in targeted behaviors,
reduce emotional and behavioral excess,
increase social skills and enhance behav-
ioral skills through a regimen of positive
intervention and reinforcement.

A. The following tasks
must be identified in a behavior manage-
ment plan, performed by behavior manage-
ment specialists and included in the pay-
ment rate:

(1) implementation of the behav-
ior management plan;

(2) [instruetion—and] assistance in
achieving and/or maintaining appropriate
behavior management skills through
[sleiHed—ntervention] teaching, training and
coaching activities;

(3) working with foster, adoptive
or natural families to help recipients achieve
and/or maintain appropriate behavior man-
agement skills; and

(4) maintaining case notes and
documentation of [eetiwties] tasks as

AGEMENT PLAN: The behavior man-
agement plan must identify all targeted
behaviors that are to be addressed by the
behavior management specialist. The
behavior management plan should include,
when appropriate, a goal of working with
the foster, adoptive or natural family of the
individual in order to assist with the
achievement and/or maintenance of behav-

ior management skills. The behavior man-
agement plan must identify the use of a

required by the [egere¥y]| provider and the
standards under which it operates.

B. An agency certified for
behavioral management skills development
services must: [perform-thefoHowing:

es-and

-twenty—forr—(24Hhour—eavail-
OrYOr “.] i f

(1) develop a behavior manage-
ment plan, based on a relevant clinical
assessment, as part of a comprehensive
treatment plan covering an integrated pro-
gram of therapeutic services as applicable;

(2) identify all targeted behaviors
that are to be addressed by the behavior

behavior management specialist, who is
responsible for implementation of the
behavior management plan through teach-

ing, training and coaching skills.
[8.322.3.15 NMAC - N, 11/1/05]

8.322.3.16 TREATMENT
PLAN: If the recipient is receiving other
behavioral health services in addition to
behavior management services, [the] a
treatment plan must be developed by a team
of professionals in consultation with recipi-
ents, parents, legal guardians and physi-
cians [-+-apphesable;| prior to service deliv-
ery or within fourteen (14) days of initiation
of services.

A. The behavioral man-
agement plan must be included, when

management specialist;
(3) assess the recipient’s progress

appropriate, in a comprehensive treatment
plan which covers an integrated program of

in behavioral management skills;
(4) ensure the service is part of a

comprehensive treatment approach and is
coordinated with other treatment modalities
as appropriate; and

(5) offer twenty-four (24) hour
availability of appropriate staff to respond
to crisis situations.
[2/1/95; 8.322.3.13 NMAC - Rn, 8 NMAC
4.MAD.745.24 & A, 11/1/05]

8.322.3.14 NONCOVERED
SERVICES: Behavior management serv-
ices are subject to the limitations and cover-
age restrictions which exist for other medi-
caid services. See 8.301.3 NMAC, General
Noncovered Services [MAD-602].
Medicaid does not cover the following spe-
cific services in conjunction with behavior
management services:

A. formal educational or
vocational services related to traditional
academic subjects or vocational training;
[and]

B. activities which are not
designed to accomplish the objectives
delineated in covered services and which
are not included in the behavioral manage-
ment treatment plan; and

C. residential  treatment

care.
[2/1/95; 8.322.3.14 NMAC - Rn, 8 NMAC
4 MAD.745.25 & A, 11/1/05]

8.322.3.15 BEHAVIOR _MAN-

therapeutic services.

[A] B. The team must review
the treatment plan at least every thirty (30)
days.

[B-] C. The following must be
contained in the treatment plan or docu-
ments used in the development of the treat-
ment plan. The treatment plan and all sup-
porting documentation must be available
for review in the recipient’s file:

(1) statement of the nature of the
specific problem and the specific needs of
the recipient;

(2) description of the functional
level of the recipient, including the follow-
ing:

(a) mental status assessment;

(b) intellectual function assess-
ment;

(c) psychological assessment;

(d) educational assessment;

(e) vocational assessment;

(f) social assessment;

(g) medication assessment; and

(h) physical assessment.

(3) statement of the least restric-
tive conditions necessary to achieve the pur-
poses of treatment;

(4) description of intermediate
and long-range goals, with the projected
timetable for their attainment and the dura-
tion and scope of services;

(5) statement and rationale of the
treatment plan for achieving these interme-
diate and long-range goals, including provi-
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sions for the review and modification of the
plan;

(6) specification of responsibili-
ties, description of staff involvement, orders
for medication(s), treatments, restorative
and rehabilitative services, activities, thera-
pies, social services, diet and special proce-
dures recommended for the health and safe-
ty of the recipient; and

(7) criteria for release to less
restrictive settings for treatment, discharge
plans, criteria for discharge and projected
date of discharge.

[2/1/95; 8.322.3.16 NMAC - Rn, 8 NMAC
4MAD.745.26 & A, 11/1/05]

8.322.3.17 PRIOR [ARPPROVAL]
AUTHORIZATION AND
UTILIZATION REVIEW: All medicaid
services are subject to utilization review for
medical necessity and program compliance.
Reviews can be performed before services
are furnished, after services are furnished
and before payment is made, or after pay-
ment is made. See 8.302.5 NMAC, Prior
[Approvet] Authorization and Utilization
Review. Once enrolled, providers receive
instructions and documentation forms nec-
essary for prior [epprevet] authorization
and claims processing.

A. Before any behavior
management skills development services
are furnished to medicaid recipients, prior
[epprovelraustbe—obtained] authorization
may be required from MAD or its designee.
[Regired-documentationrustbe-inetaded
with—requests—for—approvel—Request—for
b : f 'Hl. Sorvi .
enly-afterapproval-of-the-treatment-planby
ged—stay—H—appreved—tor—tp—to—three {33
ronths:| Services for which prior
[epprevet] authorization was obtained
remain subject to utilization review at any
point in the payment process.

B. Prior [epprevat] author-
ization of services does not guarantee that
individuals are eligible for medicaid.
Providers must verify that individuals are
eligible for medicaid at the time services are
furnished and determine if medicaid recipi-
ents have other health insurance.

C. Providers who disagree
with prior [epprevat] authorization request
denials or other review decisions can
request a re-review and a reconsideration.

See 8.350.2 NMAC, Reconsideration of

Utilization Review Decisions [MAD-953].
[2/1/95; 8.322.3.17 NMAC - Rn, 8 NMAC
4MAD.745.27 & A, 11/1/05]

NEW MEXICO
HUMAN SERVICES

DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.322.4 NMAC,
Sections 5, 9 through 16, and 18, which will
be effective on November 1, 2005. The
Medical Assistance Division amended the
section to be more specific and to conform
to the standardized service definition devel-
oped for the Behavioral Health
Collaborative, the term prior approval has
been changed to prior authorization to be
consistent with other updated policies, and
minor grammatical changes have been
made. This rule was also renumbered and
reformatted from 8 NMAC 4.MAD.745 to
comply with NMAC requirements.

8.322.4.5 EFFECTIVE DATE:
February 1, 1995, unless a later date is cited
at the end of a section.

[2/1/95; 8.322.4.5 NMAC - Rn, 8 NMAC
4.MAD.000.5 & A, 11/1/05]

8.322.4.9 DAY TREATMENT:
The New Mexico medicaid program (medi-
caid) pays for medically necessary health
services furnished to eligible recipients. To
help medicaid recipients under twenty-one
(21) years of age receive services, the New
Mexico medical assistance division (MAD)
pays for services furnished by day treatment
providers as part of the early and periodic
screening, diagnosis and  treatment
(EPSDT) program [42 CFR section
441.57]. The need for day treatment servic-
es must be identified by an independent,
qualified health care practitioner through an
EPSDT examination or other diagnostic
evaluation conducted through an EPSDT
referral. Day treatment services include

counseling (individual, group, family), par-

ent and consumer education, skill and

socialization training that focus on the ame-
lioration of functional and behavioral

deficits. Intensive coordination/linkage
with schools or other child serving agencies
is included. The goals of the service must
be clearly documented, utilizing a clinical
model for service delivery and support.
This part describes service description, eli-
gible providers, provider responsibilities,
eligible recipients, covered services, non-
covered services, treatment plan, prior
[eppreveat] authorization and utilization
review, and general reimbursement method-
ology.

[2/1/95; 3/15/97; 8.322.4.9 NMAC - Rn, 8
NMAC 4.MAD.745.3 & A, 11/1/05]

8.322.4.10 ELIGIBLE
PROVIDERS: Upon [eppreval] authoriza-
tion of New Mexico medical assistance pro-

gram provider participation agreements by
MAD, agencies which are licensed by the
New Mexico department of health as limit-
ed diagnostic and treatment centers and
meet the certification standards established
by MAD or its designee are eligible to be
reimbursed for furnishing day treatment
services. Those programs located in public
school settings do not need to be licensed.
A waiver is provided by the department of
health since the school is already a licensed
facility. Direct services must be furnished
by licensed clinical professionals or under
their supervision, as described in the certifi-
cation criteria. Once enrolled, providers
receive a packet of information, including
medicaid program policies, billing instruc-
tions, utilization review criteria and other
pertinent material from MAD or its
designee. Providers are responsible for
ensuring that they have received these mate-
rials and for updating them as new materials
are received from MAD.

[2/1/95; 3/15/97; 8.322.4.10 NMAC - Rn, 8
NMAC 4 MAD.745.31 & A, 11/1/05]

8.322.4.11 PROVIDER
RESPONSIBILITIES: Providers who
furnish services to medicaid recipients
[w+H] must comply with all specified medi-
caid participation requirements.  See
8.302.1 NMAC, General Provider Policies
[MAD-701]. Providers [w+H] must verify
that individuals are eligible for medicaid at
the time services are furnished and deter-
mine if medicaid recipients have other
health insurance. Providers [w+H] must
maintain records which are sufficient to
fully disclose the extent and nature of the
services furnished to recipients. See
8.302.1 NMAC, General Provider Policies
[MAD-701].

[2/1/95; 3/15/97; 8.322.4.11 NMAC - Rn, 8
NMAC 4 MAD.745.32 & A, 11/1/05]

8.322.4.12 ELIGIBLE
RECIPIENTS: Medicaid covers day treat-
ment services for recipients [whe-are-tnder
twenty-one—(2H—years—of-age—whe;| under
the age of 21 who have emotional, behav-
ioral, and neurobiological or substance
abuse problems, may be at high risk of out-
of-home placement, may have a serious
emotional disturbance (SED); and require
structured therapeutic services in order to
attain or maintain functioning in major life
domains of home, work or school.
Recipients must, through an assessment
process, have been determined to meet the
criteria established by MAD or its designee
for admission to [nen—residentil—mentat
heatth] day treatment services and to be able
to benefit from this level of care. [Beay

cor individ
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neurebielogieat—or—substance—abuse—preb- & eounseling—and-therapy | providers to receive reimbursement from
lems—and—who—heave—been—dinsnosed—as | serviees—furnished—in—individuab—family; | medicaid. Payment for performance of
severely—emotionaly—disturbed(SED)—are | multHemibysroup-andliorspeeiatizedsreup | these services is included in the day treat-
at-moderate-to-hishrisk-ofbeing—placed—in | sesstons—will-foeus-on-the-attainment-ofthe | ment reimbursement rate:
an-out-of-home-placement—exhibitrislfor | folowingsldls—ansermanagementeom (1) assessment and diagnosis of
serious—chnical-deterioration—exhibit-emo- | munteation—and—problemselvins—sidls; | the social, emotional, physical and psycho-
i i i Hrptse-cont Hre—d AR logical needs of the child/adolescent and
impair—their—funetionins—and—other—ess | ment—siaHs—chemical—dependeney—eand | family for treatment planning, while ensur-
intensive—interventions—have—failed—or—are | relapse—prevention—sldls—identiffeation—of | ing that evaluations already performed are
inappropriate—for—the—reeipients—ehnieant | meladaptive—family—proeesses—and—more | not unnecessarily repeated;
needs:] Day treatment services are also | fonetonal-elternatives;—and—individualized (2) development of a treatment
designed to transition those individuals | therapeutie-goalsettine—Only—these-aetivi- | plan and discharge plan and regular reeval-
being discharged from residential services, | tes-of-datytvinsand-basietife-siils+hat | uation of these plans;
that require intensive therapeutic interven- | eare—assessed—as—being—a—eliniealprobles (3) regularly scheduled individ-
tions to facilitate family reunification | shewld-be-addressed—in—the—treatment—plan | ual, family, multi-family, group or special-
and/or emancipation in a least restrictive | 4 2 4 neluded—n | ized group sessions focusing on the attain-
environment. Recipients have the freedom | the-thdividualized-prosrams: ment of skills, such as managing anger,
to receive services from the eligible b- femnities-whe-are-unable | communicating and  problem-solving,
provider of their choice. to-attend-regtlarly-scheduled-sessions-atthe | impulse control, coping and mood manage-
[2/1/95; 3/15/97; 8.322.4.12 NMAC - Rn, 8 | deytreatmentfaetlitydue—to-transpertation | ment, chemical dependency and relapse
NMAC 4.MAD.745.32 & A, 11/1/05] difffenities—or—other—reasens—may—reeeive | prevention (if applicable);
individual—family—sessions—seheduled—in (4) family sessions (and family
8.322.4.13 C O V E R E D | theirhomebytheprevide—FEamily—ont | outreach is encouraged);
SERVICES: [Medieaid-eovers-therapeutie | reach-by—the—providers—is—strongly—eneour (5) supervision of self-adminis-
day-treatment-servees—which-are-a—eoordi- | ageds tered medication, as clinically indicated;
nated-and—intensive-set-of-therapeutieind- 13 supervisionr—ef—seH- (6) therapeutic recreational activ-
wvidual—famiby-maltfemily-and-sroup-serv- | edministered-medication: ities that are supportive of the clinical
tees—intended—for—reeipients—whose—iving £ fornishing—eppropriate | objectives and identified in the individual-
environtRents-provide-adequate-supervision | staffto-provide-erisisinterventionand ized treatment plan;
and-suppert-or-wheo-aretving—independent- G therapeutie—reereation (7) _availability of appropriate
b—TFhe-soal-of-day-treatment-is-to-maintain | eetivities—which—are—supportive—of—ehnieal | staff to provide crisis intervention during
the—reeipient—n—the—home—or—community | objeetives-andmeasurable-outeomes-speetf~ | program hours; and
environtnent—and—to—address—the—reeipients | ieallytistedinthe-treatmentplan:| (8) day treatment services provide
emetional-or-behavioral-dysfunetion—in—the A. Behavioral health day | a minimum of four hours of structured pro-
mest—heorna—environment—possible—Pay | treatment services are non-residential spe- | gramming per day. two to five days per
treatmenteets-this-seal-by—mproving—the | cialized services/training provided during | week, based on acuity and clinical needs of
reeiptents—adaptive—funetioning—throtsh | or after school. weekends, or when school is | the child/adolescent and family.
individuab—eroup—and—family—therapies—as | not in session. Services include counseling E Only those activities of
well—as—speetalized—sroup—sessions—Fhe | (individual, group, family), parent and con- | daily living and basic life skills that are
treatrent-objeetives—identifyslclls—defieits | sumer education, skill and socialization | assessed as being a clinical problem should
and-foeus—-onsliHsaequisittonfor-both-the | training that focus on the amelioration of | be addressed in the treatment plan and
reeipient-and-theirfamiy-system—By—den- | functional and behavioral deficits. | deemed appropriate to be included in the
tfrinsstrensths—of the—reeiptentend—ther | Intensive coordination/linkage with schools | individualized program.
famities—the-prosram-eanbuild-eonthefune- | or other child serving agencies is included. G Families who  are
tonatity-of-the-famitysystem—ThefoHow— | The goals of the service must be clearly | unable to attend regularly scheduled ses-
ing-serviees—wil-be-furnished-by-day—treat- | documented, utilizing a clinical model for | sions at the day treatment facility due to
ment—service—providers—to—reeeive—rein- | service delivery and support. transportation difficulties or other reasons
bursement—from—edieatd—Payment—for B. The goal of day treat- | may receive individual family sessions
performanece-ofthese-services+s-ineludeddn | ment is to maintain the recipient in the | scheduled in their home by the provider.
the-day-treatmentreimburserentrate: home or community environment. [2/1/95; 3/15/97; 8.322.4.13 NMAC - Rn, 8
As assessmentand-diasno- C. Day treatment services | NMAC 4.MAD.745.33 & A, 11/1/05]
sis—of—the—seeinl—emotional—physiealand | must be provided in a school setting or other
psyeheologieal—needs—of—the—reeiptent—and | community setting; however, there must be | 8.322.4.14 NONCOVERED
family—for—the—development—ofthe—nitial | a distinct separation between these services | SERVICES: Day treatment services are
treatrent—plan—Evaluations—whieh—have | in staffing, program description and physi- | subject to the limitations and coverage
elready—beenperformed—willnot-be+epeat- | cal space from other behavioral health serv- | restrictions which exist for other medicaid
e ices offered. Programming is designed to | services. See 8.301.3 NMAC, General
B- development-ofaeom- | complement and coordinate with the educa- | Noncovered — Services [MAD-602].
prehenstve—treatment—plan—whieh—meets | tional system. Medicaid does not cover the following spe-
MAD-requirements—ineludinginterventions D. Services must be based | cific day treatment activities:
with-stenifieant-members—of-the—reeipient’s | upon the child/adolescent’s individualized A. educational programs;
family-wihieh-are-designed-to-enheneeadap- | treatment plan goals and should include B. vocational training
tve—funetionine—TFhe-individualized—geal- | interventions with a significant member of | which is related to specific employment
directed—treatment—plan—will—speeify—the | the family, which are designed to enhance | opportunities, work skills, or work settings;
intended—outeone—and—projectedtensth—of | adaptive functioning. C. pre-vocational training;
treatentserviees—based—on—the—individuat E. The following services | [end]
and-family-needs-and-strensths: must be furnished by day treatment service D. any service not identi-
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fied in the treatment plan;

E. recreation activities not
related to the treatment issues;
F. leisure time activities

such as watching television, movies or play-
ing computer games;

G. transportation  reim-
bursement for the therapist who delivers
services in the family’s home;

H. services for which prior
authorization was not obtained; and
1. day treatment services

cannot be offered at the same time as partial
hospital program or any residential pro-
gram.

[2/1/95; 3/15/97; 8.322.4.14 NMAC - Rn, 8
NMAC 4.MAD.745.35 & A, 11/1/05]

8.322.4.15 TREATMENT
PLAN: [As] Development of a treatment
plan and discharge plan and regular reeval-
uation of these plans is required. Services
must be based upon the child/adolescent’s
individualized treatment plan goals and
should include interventions with signifi-
cant member of the family, which are
designed to enhance adaptive functioning.
The initial treatment plan must be devel-
oped and approved by the utilization review
designee prior to the delivery of services.
The initial treatment plan [#H] must
include documentation of prior treatment
interventions and their efficacy, family
involvement in the current treatment
process, and the presenting clinical prob-
lems and targeted treatment behaviors. A
statement addressing the therapeutic appro-
priateness of this level of care [w+H] must be
included in the initial documentation. The
comprehensive treatment plan [w+H] must
be developed within fourteen (14) days of
the initiation of services by a team of pro-
fessionals in consultation with the recipient,
their families and others involved in the
recipient’s care.

A. The team must review
and modify the treatment plan at least every
thirty (30) days or more often when indicat-
ed based on the changing clinical needs.

B. The following [wH]
must be contained in the assessment process
or clinical information obtained and used in
the development of the treatment plan: the
functional level of the recipient’s mental
status; intellectual function; physical, psy-
chological, vocational and social evalua-
tions; medication status.

C. The treatment plan
[#+H] must be based on the clinical needs
identified in the assessments.

D. Identified clinical needs
[#+H] must be addressed by specific thera-
peutic interventions. There [w##] must be
documentation by the designated staff
responsible for those interventions.
Documentation should focus on measurable
outcomes of the treatment goals and objec-

tives.

E. The  comprehensive
treatment plan and all supporting documen-
tation [w4H] must be available for review in
the record. The following should be includ-
ed in the record:

(1) the provider [#+H] must docu-
ment the rationale day treatment is the least
restrictive environment for the recipient’s
clinical needs;

(2) description of intermediate
and long-range goals, with a projected
timetable for their attainment and the dura-
tion and scope of therapy services;

(3) statement and rationale of the
treatment plan for achieving these interme-
diate and long-range goals, including provi-
sion for review and modification of the
plan;

(4) for the purpose of comprehen-
sive coordination of services, the program
[w+H] must specify in the comprehensive
treatment plan each of the following areas
of care which may be delivered by other
services providers: medication orders,
restorative and rehabilitative services such
as [0F—PF—e+SE:] occupational therapy,
physical therapy or speech therapy, psychi-
atric/psychology services, social services,
diet and special procedures recommended
for the health and safety of the recipient;
and

(5) aftercare and discharge plans,
a projected discharge date will be criteria
for discontinuation of services.
[2/1/95; 3/15/97; 8.322.4.15 NMAC - Rn, 8
NMAC 4.MAD.745.36 & A, 11/1/05]

8.322.4.16 PRIOR [APPROVAL|
AUTHORIZATION AND
UTILIZATION REVIEW: All medicaid
services are subject to utilization review for
medical necessity and program compliance.
Reviews can be performed before services
are furnished, after services are furnished
and before payment is made, or after pay-
ment is made. See 8.302.5 NMAC, Prior
[Approved] Authorization and Utilization
Review [MAD-705].  Once enrolled,
providers receive instructions and docu-
mentation forms necessary for prior
[epprevel] authorization and claims pro-
cessing.

A. Before any day treat-
ment services are furnished to medicaid
recipients, prior [epprevel-rust-be-ebtatned
o AL is-desi l l A

approvet] authorization may be required
from MAD or its designee. Services for
which prior authorization was obtained
remain subject to utilization review at any
point in the payment process.

B. Prior [epprevet] author-
ization of services does not guarantee that
individuals are eligible for medicaid.
Providers must verify that individuals are
eligible for medicaid at the time services are
furnished and determine if medicaid recipi-
ents have other health insurance.

C. Providers who disagree
with prior [appreveat] authorization request
denials or other review decisions can
request a re-review and a reconsideration.
See 8.350.2 NMAC, Reconsideration of
Utilization Review Decisions [MAD-953].
[2/1/95; 3/15/97; 8.322.4.16 NMAC - Rn, 8
NMAC 4.MAD.745.37 & A, 11/1/05]

8.322.4.18 [ SERNVNIEE
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needs—of—the—reeipient—and—famibr] | defined under section 3401(a) of the | permission to observe or participate in a
[RESERVED] Internal Revenue Code. Thus, “wages” | recreational, athletic or entertainment activ-
[3/15/97; 8.322.4.18 NMAC - Rn, 8 NMAC | used to meet eligibility requirements of the | ity.
4MAD.745.39,  11/1/05;  Repealed, | Technology Jobs Tax Credit Act are the (1) Example 1: City C charges a
11/1/05] same as those that are included or will be | “greens fee” for use of a public golf course
included in box 1 of the annual statement of | maintained by the city. Receipts from the
NEW MEXICO TAXATION withholding (form W-2) as required under | greens fee are admissions.
AND REVENUE Subsection A of Section 7-3-7 NMSA 1978. 2) Examplc.: 2: County Y charges
B. Example: Taxpayer X | a fee for use of a swimming pool and sur-
DEPARTMENT conducts research and development at a | rounding area maintained by the county.
qualified facility in New Mexico. In addi- | Receipts from this fee are admissions.
TITLE 3: TAXATION tion to wages paid for employees directly B. Agency, institution or
CHAPTER 13: BUSINESS TAX | involved in research and development, X | instrumentality:
CREDITS pays wages to administrative personnel at (1) An agency, institution or
PART 5: TECHNOLOGY | the facility. Wages paid to administrative | instrumentality includes all parts of the

JOBS TAX CREDIT

3.13.5.1 ISSUING AGENCY:
Taxation and Revenue Department, Joseph
M. Montoya Building, 1100 South St.
Francis Drive, P.O. Box 630, Santa Fe NM
87504-0630

[3.13.5.1 NMAC - N, 10/31/05]

3.13.5.2 SCOPE: This part
applies to persons conducting qualified
research at a qualified facility in New
Mexico.

[3.13.5.2 NMAC - N, 10/31/05]

3.13.53 STATUTORY
AUTHORITY: Section 9-11-6.2 NMSA
1978.

[3.13.5.3 NMAC - N, 10/31/05]

3.13.54
Permanent.
[3.13.5.4 NMAC - N, 10/31/05]

DURATION:

3.13.5.5 EFFECTIVE DATE:
10/31/05, unless a later date is cited at the
end of a section, in which case the later date
is the effective date.

[3.13.5.5 NMAC - N, 10/31/05]

3.13.5.6 OBJECTIVE: The
objective of this part is to interpret, exem-
plify, implement and enforce the provisions
of the Technology Jobs Tax Credit Act.
[3.13.5.6 NMAC - N, 10/31/05]

3.13.5.7
[Reserved.]
[3.13.5.7 NMAC - N, 10/31/05]

DEFINITIONS:

3.13.5.8 AMOUNTS
CONSTITUTING WAGES TO MEET
ELIGIBILITY REQUIREMENTS

A. In calculating the annu-
al payroll expense and base payroll expense
for purposes of determining eligibility for
the additional credit under Subsection B of
Section 7-9F-6 NMSA 1978, a taxpayer
may include total wages paid to all employ-
ees at a qualified New Mexico facility.
“Wages” as used in Subsection K of Section
7-9F-3 NMSA 1978 means “wages” as

personnel may also be included in annual
payroll expense and base payroll expense
for purposes of determining eligibility for
the additional credit under the Act.
Taxpayer X may not include any expenses
not included as wages on form W-2, such as
expenses for employee health insurance,
retirement plan contributions, or the value
of employee stock options when calculating
annual payroll expense and base payroll
expense.

[3.13.5.8 NMAC - N, 10/31/05]

3.13.5.9
LIMITATIONS

A. A taxpayer must file its
application for approval of a credit within
one year of the end of the calendar year in
which the qualified expenditures were
made.

STATUTE OF

B. Example: Taxpayer X
makes qualified expenditures from January
1 through October 30, 2005. X must submit
its application for credit under the
Technology Jobs Tax Credit Act by no later
than December 31, 2006.

[3.13.5.9 NMAC - N, 10/31/05]

3.13.5.10 ELIGIBILITY
REQUIREMENTS - ADDITIONAL
CREDIT: A taxpayer claiming the addi-
tional credit must compute annual payroll
expense for the period specified in the
application and must compute base payroll
expense as of a date one year prior to the
annual payroll date.

[3.13.5.10 NMAC - N, 10/31/05]

History of 3.13.5 NMAC: [RESERVED]

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

This is an amendment to Section 3.2.20.7
NMAC, effective 10/31/05.

3.2.20.7 DEFINITIONS.

A. Admission: An
“admission” to a recreational, athletic or
entertainment event includes the granting of

agency, institution or instrumentality. An
entity which is administratively attached to
an agency, institution or instrumentality is
not thereby part of the agency, institution or
instrumentality. An agency, institution or
instrumentality which is subject to the
supervisory or regulatory authority of
another is not thereby part of the supervis-
ing or regulating entity.

(2) Example 1: The New Mexico
museum of natural history is part of the
museum division of the office of cultural
affairs. The New Mexico museum of natural
history is not an “agency” or “institution”
for purposes of the governmental gross
receipts tax but only a component of an
agency. In contrast, the office of cultural
affairs is administratively attached to the
department of finance and administration.
The office of cultural affairs is not part of
the department of finance and administra-
tion, which merely provides the office with
some administrative support. The office of
cultural affairs is an “agency” for the pur-
poses of the governmental gross receipts
and is responsible for reporting for all of its
components.

(3) Example 2: Under the
Property Tax Code, the taxation and rev-
enue department has general supervisory
power over county assessors and the depart-
ment of finance and administration has cer-
tain enforcement powers relating to county
treasurers. The existence of these authori-
ties does not make either county officer a
part of the superintending state agency.

C. Entertainment, athlet-
ic or recreational services or events: The
term “‘entertainment, athletic or recreational
services or events” includes any recreation-
al, athletic or entertainment activity.

D. State of New Mexico
and any agency, institution, instrumen-
tality or political subdivision thereof:

(1) For the purposes of the Gross
Receipts and Compensating Tax Act, the
term “state of New Mexico and any agency,
institution, instrumentality or political sub-
division thereof” includes:

(a) the legislature of the state of
New Mexico and any committee or employ-
ee thereof; examples of committee: the leg-
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islative council, the legislative finance com-
mittee, the legislative education study com-
mittee and any interim committee; staff of
such a committee are part of the committee;

(b) the supreme court, court of
appeals, district courts, metropolitan courts,
magistrate courts, probate courts and any
agency thereof; examples of agency: the
administrative office of the courts, the judi-
cial standards commission and the compila-
tion commission;

(c) the office of the governor and
every state executive agency subject to the
authority of the governor; examples of
agency: every state cabinet agency, such as
the taxation and revenue department, every
agency not a cabinet agency whose head is
directly responsible to the governor for the
operations of the agency, such as the public
defender department, whether or not the
agency is administratively attached to a
state cabinet agency, and every advisory
committee established pursuant to Section
9-1-9 NMSA 1978;

(d) every other state executive
agency, board, commission or authority
whose governing body is a board or com-
mission either elected by the people or
appointed by the governor, with or without
consent of the Senate, whose actions are not
formally subject to the control or approval
of the governor, whether or not such agency
is administratively attached to a state cabi-
net agency; examples: the state public regu-
lation commission, the state racing commis-
sion, the public service commission, the
state personnel board, and the state game
commission [end-the-eommmissiononhigher
edueation|;

(e) a state officer other than the
governor whose office is created by the
state constitution, together with the agency
or office such person heads, whether or not
the officer is elected or appointed; exam-
ples: the secretary of state, the attorney
general, the state treasurer, the state auditor,
the commissioner of public lands and the
state mine inspector;

(f) every executive agency creat-
ed by the state constitution not included in
items c¢ through e above; examples: the
state board of education, the state depart-
ment of education and the department of
agriculture;

(g) every health, educational,
penal or other institution of the state; every
entity controlled or operated by such an
institution is part of that institution;

(i) examples of institu-
tions: the entities enumerated in Article
XI1I, Section 11 and Article XIV, Section 1
of the state constitution, community col-
leges, branch colleges, junior colleges, tech-
nical and vocational institutions, area voca-
tional institutions and hospitals not enumer-
ated in Article XIV, Section 11 of the state
constitution;

(ii) examples of con-
trolled entities: any newspaper published
by a state university or college, whether or
not operated as an educational function of
the university, or any radio or televisions
stations, the license to operate which is held
by an entity or entities described in Section
3.2.20.1 NMAC;

(h) every instrumentality of the
state which has the power to levy a tax or
assessment, whether the instrumentality
was created by the state constitution or by
law, whether the governing power is vested
in an officer or a board or commission or
whether the officer or members of the board
or commission are elected or appointed;
examples: New Mexico beef council, eco-
nomic advancement districts, irrigation dis-
tricts, conservancy districts, soil and water
conservation districts and flood control dis-
tricts;

(i) every instrumentality of the
state administering state retirement and
other programs benefiting employees of the
state: examples: the public employees
retirement association and its governing
board and the educational retirement board;

(j) every instrumentality of the
state other than those described in
Subparagraph (h) of Subsection D of
Section 3.2.20.7 above, whether created by
the state constitution or by law, whether the
governing power is vested in an officer or a
board or commission or whether the officer
or members of the board or commission are
elected or appointed; examples: the mort-
gage finance authority, the industrial and
agricultural finance authority, the business
development corporation and any corpora-
tion established under the Educational
Assistance Act;

(k) every county of New Mexico,
which includes all of its parts, instrumental-
ities and elected officials; example: a coun-
ty hospital, regardless of whether operation
of the hospital is conducted by another enti-
ty under contract, or any entity with power
of taxation or assessment authorized to be
established with the permission of the coun-
ty commission or the voters of the county
under Article 4 NMSA 1978, such as a
county improvement district;

(1) every municipality of New
Mexico, whether incorporated under special
law or general law, which includes all of its
parts, instrumentalities and elected officials;
examples: any municipal housing authority,
any municipally-owned transit, water,
sewer, electric or gas utility, any municipal-
ly-controlled organization operating a con-
vention center, any regional planning com-
mission or any entity with power of taxation
or assessment authorized to be established
with the permission of the governing body
of the municipality or the voters of the
municipality under Article 3 NMSA 1978,
such as a municipal parking authority or

community development agency;

(m) every public school district of
New Mexico;

(n) community ditch or acequia
associations;

(o) community land grants,
whether incorporated or not, which have
statutory power of taxation or assessment;
and

(p) every other political subdivi-
sion of New Mexico, including every com-
ponent or instrumentality of that political
subdivision;

(2) the term “state of New Mexico
and any agency, institution, instrumentality
or political subdivision thereof” does not
include:

(a) organizations created by inter-
state compact; examples: Cumbres and
Toltec scenic railroad commission, multi-
state tax commission, interstate agricultural
grain marketing commission, western inter-
state commission for higher education and
the council of state governments.

(b) or any entity not created by
the state constitution or by law or local ordi-
nance, which has no power of taxation and
in which membership is voluntary; exam-
ples: New Mexico association of counties,
New Mexico municipal league, any union
of government employees and any associa-
tion advancing the professional interests of
its members.

[6/28/91, 9/17/91, 10/2/92, 11/15/96;
3.2.20.7 NMAC - Rn, 3 NMAC 2.100.7 &
A, 4/30/01; A, 10/31/05]

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

This is an amendment to Section 3.2.220.11
NMAC, effective 10/31/05.

3.2.220.11 FEED STORAGE:
[FhereecetptsfronrseHingmetat] Metal bins
and similar devices designed to store feed
on a farm or ranch, which, in addition to
storing, measure and control the flow of
livestock, are agricultural implements.
Therefore, 50% of the receipts derived from
selling those articles may be deducted from
gross receipts pursuant to Section 7-9-62
NMSA 1978.

[3/9/72, 11/20/72, 3/20/74, 7/26/76,
6/18/79, 4/7/82, 5/4/84, 4/2/86, 11/26/90,
11/15/96;3.2.220.11 NMAC - Rn, 3 NMAC
2.62.11 & A, 6/14/01; A, 10/31/05]
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NEW MEXICO TAXATION which the agreement pertains. When a non- | Mexico or the owner’s share of income
resident owner becomes a resident of New | from New Mexico of other entities, the
AND REVENUE Mexico, the agreement submitted by that | income from which is reported on compos-
DEPARTMENT owner is revoked automatically, effective | ite returns.

This is an amendment to 3.3.2 NMAC
Sections 8 and 10, effective 10/31/05.

3328 WITHHOLDING
FROM IRREGULAR WAGES
A. Employers who make

lump sum distributions, one time bonuses
and other irregular payments to employees
in addition to regular wages and employers
required to withhold tax on fringe benefits
for federal purposes shall compute the state
withholding in the same manner used for
computing federal withholding on these
items. The employer will then use the with-
holding tax tables issued by the department
to compute the amount of withholding tax
due.

B. If an employer elects to
withhold, for federal purposes, a flat per-
centage of the [tesap-se] lump-sum distri-
bution, [ese—t#e] one-time bonus, fringe
benefits and other irregular wages as pro-
vided in the Internal Revenue Code, the
employer shall withhold [8-2%—efthe-tamp
benefits—and—other—irregtar—wages| a flat
percentage for state withholding tax purpos-
es. The flat percentage for state withholding
tax purposes shall be a rate equal to the
maximum bracket rate set by Section 7-2-7
NMSA 1978 for the taxable year.

[9/8/86, 1/15/97, 12/15/98; 3.3.2.8 NMAC -
Rn, 3 NMAC 3.2.8, 12/14/00, A, 10/31/05]

3.3.2.10 WITHHOLDING BY
PASS-THROUGH ENTITIES

A. Withholding by pass-
through entities; rate. For periods begin-
ning on or after January 1, 2004, the rate of
withholding by pass-through entities pur-
suant to the provisions of Subsection D of
Section 7-3-12 NMSA 1978 [s7+%] shall

equal the maximum bracket rate set by
Section 7-2-7 NMSA 1978 for the taxable

year.

B. Withholding by pass-
through entities; agreements; reasonable
cause. The obligation to collect and remit
withholding  amounts  pursuant to
Subsection D of Section 7-3-12 NMSA
1978 may be avoided if the nonresident
owner submits to the pass-through entity an
agreement authorized by Subsection E of
that section in the form and manner pre-
scribed by the secretary. An agreement may
be restricted to a single taxable year, may
cover multiple years or may be put into
effect for an indefinite term subject to revo-
cation by the nonresident owner. An agree-
ment must be in the possession of the pass-
through entity at the time the pass-through
entity files its return for the taxable year to

for the taxable year in which the change in
residence took place. The obligation to
withhold may also be avoided if the pass-
through entity demonstrates that failure to
withhold is due to a reasonable cause pur-
suant to Subsection B of Section 7-3-5
NMSA 1978.

C. Due date exception.
The due date specified in Section 7-3-6
NMSA 1978 does not apply to payment of
amounts withheld in accordance with
Section 7-3-12 NMSA 1978. The due date
specified in Section 7-3-12 NMSA 1978
with respect to such amounts controls.

D. Crediting to tax year.
Amounts withheld pursuant to the provi-
sions of Section 7-3-12 NMSA 1978 with
respect to an owner shall be credited to the
owner for the same taxable year for which
the income is required to be reported for
federal income tax purposes.

[12/31/99; 3.3.2.10 NMAC - Rn & A, 3
NMAC 3.2.10, 12/14/00, A, 10/31/05]

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

This is an amendment to Section 3.3.12.14
NMAC, effective 10/31/05.

33.12.14 COMPOSITE
RETURNS FOR OWNERS OF
PASSTHROUGH ENTITIES

A. For the purposes of

3.3.12.14 NMAC:

(1) “authorized representative”
means any of the qualifying owners, the
entity the qualified owner is an owner of or
the entity’s or the qualifying owners’ con-
tractor or agent authorized to file composite
returns for the qualified owners;

(2) “entity” means a partnership
which has not elected to be taxed for feder-
al income tax purposes as a corporation, a
limited liability company which is not taxed
as a corporation for federal income tax pur-
poses or an S corporation;

(3) “owner” means an individual
who is a partner in a partnership which has
not elected to be taxed for federal income
tax purposes as a corporation, a shareholder
in an S corporation or a member of a limit-
ed liability company which is not taxed as a
corporation for federal income tax purpos-
es; and

(4) “qualifying owner” means an
owner who is a not a resident of New
Mexico and who has no income from New
Mexico sources (including spouse’s income
on a joint return) other than the owner’s
share of the entity’s income from New

B. Qualifying owners of a
qualifying entity may elect to have the enti-
ty file a composite income tax return on
behalf of certain individual owners with
prior approval of the department on a form
prescribed by the secretary. The filing of a
composite return by the entity is in lieu of
the filing of individual personal income tax
returns by each owner included in the return
and if properly completed the filing of the
composite return shall fulfill the filing
requirement for each owner qualified to be
included in, and included in, the return.

C. An entity may file a
composite return on behalf of its qualified
owners if the following conditions are met:

(1) the entity assumes responsi-
bility for payment of any liability of each
qualified owner included in the composite
return for income tax due to New Mexico
for the taxable year for which the return is
filed.

(2) all qualified owners included
in the composite return report, for federal
income tax purposes, on the same fiscal
year basis as the fiscal year for which the
composite return is being reported.

D. The entity shall exclude
from the composite filing any owner who is
a resident of New Mexico or who is a non-
resident of New Mexico having income
from other sources within New Mexico,
including any income of a spouse.

E. Corporations shall
always be excluded from composite returns
filed by any entity. Corporations which are
partners in a partnership or members of a
limited liability company which partnership
or company derives income from New
Mexico sources must file, in accordance
with the Corporate Income and Franchise
Tax Act, a New Mexico corporate income
and franchise tax return and must include all
sources of income, including income from
the partnership or limited liability company,
in that return.

(1) A partnership which has elect-
ed to report for federal income tax purposes
as a corporation may not file composite
returns. Each partner of such a partnership
shall file separate individual or corporate
income tax returns for New Mexico.

(2) A limited liability company
which is taxed as a corporation for federal
income tax purposes may not file composite
returns. Each member of such a company
shall file separate individual or corporate
income tax returns for New Mexico.

F. The following require-
ments must be met for an authorized repre-
sentative to file a composite return on
behalf of qualifying owners of an entity:

(1) All qualifying owners includ-
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ed in the composite return must authorize in
writing the authorized representative to file
the New Mexico income tax return on their
behalf.

(2) No qualifying owner may be
included in a composite return if that owner
files an individual New Mexico income tax
return for the same taxable year for which
the composite return is filed. A qualifying
owner may be included in more than one
composite return if the qualifying owner has
income from more than one entity and does
not file an individual New Mexico income
tax return for that same year.

(3) The composite return must be
accompanied by the following information
for each owner of the entity, whether includ-
ed or excluded from the composite return:

(a) the name of each owner;

(b) the owner’s address;

(c) the owner’s social security
number;

(d) the income distributed to the
owner;

(e) the owner’s percentage of
ownership in the entity; and

(f) a statement of whether the
owner is included or excluded from the
composite return.

(4) The composite return shall be
filed under the name of the entity and shall
not be filed under the name of any individ-
ual owner.

(5) The entity shall allocate and
apportion to New Mexico the income of
each owner included in the composite return
in accordance with the provisions of the
Uniform Division of Income for Tax
Purposes Act and the regulations and
instructions of the department under the
Income Tax Act and under the Uniform
Division of Income for Tax Purposes Act.
The sum of the income allocable to New
Mexico plus the income apportionable to
New Mexico shall be divided by the entity’s
total income. The result, carried to four
places in decimal form, will be referred to
hereinafter as the “New Mexico ratio”.

(6) With respect to taxable years
beginning on or after January 1, 1998, to
determine the amount due for an owner
included in the composite return, apply [¢he
rate-0fF7%| a rate equal to the maximum

an individual owner who was previously
included in one or more composite returns
had income from sources in New Mexico
other than that reported in the composite
return or returns, that owner shall file an
amended individual income tax return for
each year in which the owner was included
in a composite return and had income from
sources in New Mexico other than that
included in the composite return or returns.
The individual owner shall receive credit
against the tax due on the filing of the
owner’s amended individual income return
for the owner’s share of any income tax
actually paid to this state with the compos-
ite return.

H. The filing of a compos-
ite income tax return does not relieve any
owner included in the return from any lia-
bility for income tax due this state unless
the tax due from the individual has actually
been paid with the filing of the composite
return.

[8/30/95, 1/15/97, 12/15/98, 7/30/99;
3.3.12.14 NMAC - Rn & A, 3 NMAC
3.12.14, 12/14/00, A, 10/31/05]

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

This is an amendment to 3.5.19 NMAC
Section 19, effective 10/31/05.

3.5.19.19 SPECIAL __RULES:
PUBLISHING: The following special

but which are not physically located in any
particular state.

(2) “Print or printed material”
includes, without limitation, the physical
embodiment or printed version of any
thought or expression including, without
limitation, a play, story, article, column or
other literary, commercial, educational,
artistic or other written or printed work. The
determination of whether an item is or con-
sists of print or printed material shall be
made without regard to its content. Printed
material may take the form of a book, news-
paper, magazine, periodical, trade journal or
any other form of printed matter and may be
contained on any medium or property.

(3) “Purchaser” and “subscriber”
mean the individual, residence, business or
other outlet which is the ultimate or final
recipient of the print or printed material.
Neither of such terms shall mean or include
a wholesaler or other distributor of print or
printed material.

(4) ““Terrestrial facility” shall
include any telephone line, cable, fiber
optic, microwave, earth station, satellite
dish, antennae or other relay system or
device that is used to receive, transmit, relay
or carry any data, voice, image or other
information that is transmitted from or by
any outer-jurisdictional property to the ulti-
mate recipient thereof.

C. Apportionment of busi-
ness income.

(1) The property factor.

(a) Property factor denominator.
All real and tangible personal property,

rules are established with respect to the

including outer-jurisdictional property,

apportionment of income derived from the

whether owned or rented, which is used in

publishing, sale, licensing or other distribu-

tion of books, newspapers, magazines, peri-
odicals, trade journals or other printed

material.
A. In_General. Except as

the business shall be included in the denom-
inator of the property factor.
(b) Property factor numerator.
(i) All real and tangible
personal property owned or rented by the

specifically modified by this regulation,

taxpayer and used in this state during the tax

when a person in the business of publishing,
selling, licensing or distributing newspa-

period shall be included in the numerator of
the property factor.

pers, magazines, periodicals, trade journals
or other printed material has income from

(ii) Outer-jurisdictional
property owned or rented by the taxpayer

sources both within and without this state,

and used in this state during the tax period

the amount of business income from

shall be included in the numerator of the

sources within this state from such business

property factor in the ratio which the value

activity shall be determined pursuant to the

of such property that is attributable to its use

bracket rate set by Section 7-2-7 NMSA

provisions of the Uniform Division of

by the taxpayer in business activities in this

1978 to the distribution of entity income to
the owner without allowance for exemp-
tions, deductions or rebates of any kind
other than the deduction for interest from
investments in obligations of New Mexico,
the United States or other jurisdictions
which states are prohibited from taxing by
the laws of the United States. The resulting
tax shall be multiplied by the New Mexico
ratio. The amount due on the composite
return shall be the aggregate amount due for
all of the owners included on the return.

G. If it is determined that

Income for Tax Purposes Act, Section 7-4-1

state bears to the total value of such proper-

through 7-4-21, NMSA 1978.
B. Definitions. The fol-

ty that is attributable to its use in the tax-
payer’s business activities everywhere. The

lowing definitions are applicable to the

value of outer-jurisdictional property to be

terms contained in this regulation, unless

attributed to the numerator of the property

the context clearly requires otherwise.
(1) _“Outer-jurisdictional proper-

factor of this state shall be determined by
the ratio that the number of uplinks and

ty”’ means certain types of tangible personal

downlinks (sometimes referred to as “half-

property, such as orbiting satellites, under-

circuits”) that were used during the tax peri-

sea transmission cables and the like, that are

od to transmit from this state and to receive

owned or rented by the taxpayer and used in

in this state any data, voice, image or other

the business of publishing, licensing, selling
or otherwise distributing printed material,

information bears to the total number of
uplinks and downlinks or half-circuits that
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the taxpayer used for transmissions every-

ratio that the taxpayer’s in-state circulation

where. Should information regarding such

to purchasers and subscribers of its printed

uplink and downlink or half-circuit usage
not be available or should such measure-

material bears to its total circulation to pur-
chasers and subscribers everywhere. The

ment of activity not be applicable to the

circulation factor for an individual publica-

type of outer jurisdictional property used by

tion shall be determined by reference to the

the taxpayer, the value of such property to

rating statistics as reflected in such sources

be attributed to the numerator of the proper-

as audit bureau of circulations or other com-

ty factor of this state shall be determined by

parable sources, provided that the source

the ratio that the amount of time (in terms of

selected is consistently used from year to

hours and minutes of use) or such other

measurement of use of outer jurisdictional

year for such purpose. If none of the fore-
going sources are available, or, if available,

property that was used during the tax period

none is in form or content sufficient for

to transmit from this state and to receive in
this state any data, voice, image or other

such purposes, then the circulation factor
shall be determined from the taxpayer’s

information bears to the total amount of

books and records.

time or other measurement of use that was

used for transmissions everywhere.
(iii) Outer-jurisdiction-

(ii1)  When specific

items of advertisements can be shown, upon
clear and convincing evidence, to have been

al property shall be considered to have been

distributed solely to a limited regional or

used by the taxpayer in its business activi-

local geographic area in which this state is

ties within this state when such property,

located, the taxpayer may petition, or the

wherever located, has been employed by the

taxpayer in any manner in the publishing,
sale, licensing or other distribution of

department may require, that a portion of
such receipts be attributed to the sales factor

numerator of this state on the basis of a

books, newspapers, magazines or other
printed material and any data, voice, image

regional or local geographic area circulation
factor and not upon the basis of the circula-

or other information is transmitted to or
from this state either through an earth sta-

tion factor provided by Item ii of
Subparagraph b of Paragraph 3 of

tion or terrestrial facility located in this

Subsection C. Such attribution shall be

state.
(2) The payroll factor. The payroll

based upon the ratio that the taxpayer’s cir-
culation to purchasers and subscribers

factor shall be determined in accordance

located in this state of the printed material

with Sections 7-4-14 and 7-4-15, NMSA
1978 and the regulations promulgated

containing such specific items of advertis-
ing bears to its total circulation of such

thereunder.
(3) The sales factor.
(a) Sales factor denominator. The

printed material to purchasers and sub-
scribers located within such regional or
local geographic area. This alternative attri-

denominator of the sales factor shall include

bution method shall be permitted only upon

the total gross receipts derived by the tax-

the condition that such receipts are not dou-

payer from transactions and activity in the

ble counted or otherwise included in the

regular course of its trade or business,

numerator of any other state.

except receipts that may be excluded under
NMAC 3.5.19.11.

(b) Sales factor numerator. The
numerator of the sales factor shall include

(iv) In the event that the
purchaser or subscriber is the United States

government or that the taxpayer is not tax-
able in a state, the gross receipts from all

all gross receipts of the taxpayer from

sources, including the receipts from the sale

sources within this state, including, but not
limited to, the following:
(1) Gross receipts

of printed material, from advertising, and
from the sale, rental or other use of the tax-

payer’s customer’s lists, or any portion

derived from the sale of tangible personal
property, including printed materials, deliv-

ered or shipped to a purchaser or a sub-

thereof that would have been attributed by
the circulation factor to the numerator of the
sales factor for such state, shall be included

scriber in this state.
(i1) Except as provided

in the numerator of the sales factor of this
state if the printed material or other proper-

in subparagraph Item iii of Subparagraph b

ty is shipped from an office, store, ware-

of Paragraph 3 of Subsection C, gross

house, factory, or other place of storage or

receipts derived from advertising and the
sale, rental or other use of the taxpayer’s

customer lists or any portion thereof shall

business in this state.
[3.5.19.19 NMAC - N, 10/31/05]

be attributed to this state as determined by
the taxpayer’s “circulation factor” during
the tax period. The circulation factor shall
be determined for each individual publica-
tion by the taxpayer of printed material con-

taining advertising and shall be equal to the

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

This is a repeal of Sections 3.13.3.7, §, 9
and 10 NMAC, effective 10/31/05.

3.133.7 DEFINITIONS

eredit:] [RESERVED]
[11/15/99; 3.13.3.7 NMAC - Rn & A, 3

NMAC
10/31/05]

13.3.7, 6/29/01, Repealed,

3.13.3.8 [APPHEATION—OF

FHE—CREDIF:—The—eredit—allowed—by

Seetton—-9D—FNMSAH97Smay—not-be
N . e .

ipetity] [RESERVED]

[11/15/99; 3.13.3.8 NMAC - Rn, 3 NMAC
13.3.8, 6/29/01, Repealed, 10/31/05]

3.13.3.9 [

eempensating—tax] [RESERVED]
[11/15/99; 3.13.3.9 NMAC - Rn & A, 3

NMAC 13.3.9, 6/29/01, Repealed,
10/31/05]
3.13.3.10
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oblisationsmay-apply-the-$37000-balanee
egainst-these-ebligations.] [RESERVED]
[11/15/99;3.13.3.10 NMAC - Rn, 3 NMAC
13.3.10, 6/29/01, Repealed, 10/31/05]

End of Adopted Rules Section

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

This is an amendment to 18.19.5 NMAC
Sections 9 and 34, effective 10/31/05.

18.19.5.9 PRORATING OF
DRIVER’S LICENSE FEES: The fees
imposed for the issuance of a driver’s
license or commercial driver’s license may
be prorated if the licensure period is short-
ened pursuant to Section 66-5-19 NMSA
1978. Fees shall be prorated on an annual
basis. In no case shall the fee be less than
the prorated fee for one full year.

[18.19.5.9 NMAC - N, 10/31/05]

18.19.5.34 SHORTENING OF
LICENSURE PERIOD
A. The division, whenever

good cause appears, may issue a restricted
license that has a shortened licensure period
pursuant to Section 66-5-19 NMSA 1978.
The licensure period for a restricted license
may be shortened to a period of less than
one year depending on the nature of the
restriction.

B. Example: Y, who has
been issued a New Mexico driver’s license,
has had a seizure and has informed the
motor vehicle division. In order to remain
validly licensed in New Mexico, Y must
first submit to the division a statement from
a licensed physician or licensed osteopathic
physician, on the appropriate medical form
supplied by the division, attesting that Y has
been free of any seizures or episodes for at
least one year and either is not under med-
ication or is taking medication without side
effects.

[18.19.5.34 NMAC - N, 10/31/05]
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