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Notices of Rulemaking and Proposed Rules

NEW MEXICO BOARD OF
PSYCHOLOGIST
EXAMINERS

LEGAL NOTICE

Public Rule Hearing and Regular Board
Meeting

The New Mexico Psychologist Examiners
Board will hold a Rule Hearing on August
17, 2006. Following the Rule Hearing the
New Mexico Psychologist Examiners
Board will convene a regular meeting to
adopt the rules and take care of regular busi-
ness. The Rule Hearing will begin at 9:00
a.m. The meetings will be held at the City
of Las Cruces’ new meeting venue Club
Fusion, 101 East Union Street, Las Cruces,
New Mexico.

The purpose of the rule hearing is to hear
public testimony and comments regarding
the proposed revisions to the rules and reg-
ulations: 16.22 NMAC: Part 1 General
Provisions, Part 2 Code of Conduct, Part 3
Non-Licensed Psychologist/Applicant with
an Independent Mental Health License, Part
4  Educational = Requirements  for
Psychologists, Part 5  Application
Procedures and Requirements for Licensure
as a Psychologist, Part 6 Pre-Doctoral and
Post-Doctoral Supervised Experience, Part
7 Examination Requirements, Part 8
License Expiration and Renewal, Part 9
Continuing  Professional ~ Education
Requirements, Part 10 Inactive Status and
Reinstatement, Part 11 Complaint
Procedures and Adjudicatory Proceedings,
Part 12 Educational Requirements and
Conditions of Practice for Psychologist
Associates, Part 13 Fees, Part 20 Health
Care Practitioner Collaboration Guidelines,
Part 21 Limits of Practice, Part 22
Prescribing Psychologist:  Application
Committee, Part 23 Requirements for
Educational and Conditional Prescription
Certificate, Part 24,  Application
Procedures: Two-Year Supervised Practice,
Part 25 Application for Prescription
Certificate: Peer Review, Part 26 Graduates
of the Department of Defense:
Psychopharmacology, Part 27 Psychologist
and Psychologist Associates Formulary,
Part 28 Prescribing Psychologists:
Complaint Procedures, Part 29 Educational
and Certificate Renewal.

To request draft copies of the proposed rule
revisions, beginning on July 17, 2006,
please call (505) 476-4657 or (505) 476-
4607, or retrieve them from the web site,

www.rld.state.nm.us/b&c/psychology.
Persons desiring to present their views on
the proposed rules may mail, e-mail or
hand-deliver them to the Board office,
located in the Toney Anaya Building locat-
ed at the West Capitol Complex, 2550
Cerrillos Road in Santa Fe, New Mexico
87504. In order for the Board members to
review the comments in their meeting pack-
ets prior to the meeting, the deadline for
submitting comments is August 9, 2006.
Persons wishing to present their comments
at the hearing will need (10) copies of any
comments or proposed changes for distribu-
tion to the Board and staff.

If you have questions, or if you are an indi-
vidual with a disability who wishes to
attend the hearing or meeting, but you need
a reader, amplifier, qualified sign language
interpreter, or any other form of auxiliary
aid or service to participate, please call the
Board office at (505) 476-4607 at least two
weeks prior to the meeting or as soon as
possible.

Jackie Holmes, Board Administrator
PO Box 25101- Santa Fe, New Mexico
87504

End of Notices and
Proposed Rules Section
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Adopted Rules

NEW MEXICO
ADMINISTRATIVE OFFICE
OF THE COURTS

The Administrative Office of the Courts is
repealing the following rules effective July
17, 2006.

22.50.1 NMAC, General Provisions, filed
7-8-2005.

22.50.10 NMAC, Magistrate Courts -
Judges, filed 7-8-2005.

22.50.12 NMAC, Municipal Courts -
Judges, filed 7-8-2005.

22.50.15 NMAC, Probate Courts - Judges,
filed 7-8-2005.

22.50.17 NMAC, Domestic Violence
Special Commissioners and Domestic
Relations Hearing Officers, filed 7-8-2005.
22.50.20 NMAC, Magistrate Court -
Magistrate Judges Pro Tempore, filed 7-8-
2005.

NEW MEXICO
DEPARTMENT OF
FINANCE AND

ADMINISTRATION
BOARD OF FINANCE

This is an amendment to 2.60.4 NMAC,
Sections 3, 8, 9, 11 and 12, effective 8-1-
2006.

2.60.4.3
AUTHORITY:

A. Section 6-1-1 Part E
NMSA 1978 states that the state board of
finance has general supervision of the fiscal
affairs of the state and of the safekeeping
and depositing of all money and securities
belonging to or in custody of the state.

B. Section 6-10-10 Part C
NMSA 1978 provides that the state treasur-
er may deposit money in one or more
accounts with any bank, savings and loan
association, or credit union whose deposits
are insured by an agency of the United
States to receive public money or deposits.

C. Section 6-10-16 and
Section 6-10-16.1 NMSA 1978 provide for
the type of securities of the United States
and New Mexico, including surety bonds as
provided in Section 6-10-15, to be used as
collateral for deposits of public funds.

D. Section 6-10-17 NMSA
1978 provides that any financial institution
designated as a depository of public money
shall deliver securities to a custodial bank
and shall deliver a joint safekeeping receipt
issued by the custodial bank to the public
official from whom the public money is
received for deposit.

E. Section

STATUTORY

6-10-17.1

NMSA 1978 provides that when a deposito-
ry bank has not maintained qualifying secu-
rities as collateral for deposits of public
money, the treasurer or board shall request
the depository to provide additional qualify-
ing securities to meet those requirements
within ten calendar days. If the financial
institution does not comply, the board or
treasurer shall withdraw all deposits of pub-
lic money within the next ten calendar days.

E Section 6-10-18 NMSA
1978, requires any financial institution des-
ignated as a depository of public money to
enter into a written agreement to assure that
collateral it pledges as security remains
secure throughout the term of the designa-
tion.

E]G Section 6-10-20 NMSA
1978 provides that the board may at any
time within its discretion require any depos-
itory financial institution to furnish addi-
tional security for deposit of the kind speci-
fied in Section 6-10-16 NMSA.

H. Section 6-10-21 NMSA
1978, authorizes the board to regulate the
safekeeping of securities pledged as collat-
eral by depository banks.

L Section 6-10-24.1
NMSA 1978, bars the state treasurer from
depositing public money in a financial insti-
tution in an amount that exceeds four hun-
dred percent of the total equity capital in the
case of banks or four hundred percent of the
net worth in case of savings and loan asso-
ciations, or twenty-five percent of the total
of the financial institution’s deposits,
whichever is less.
[4-30-97; 2.60.43 NMAC - Rn & A, 2
NMAC 60.4.3, 11-15-2001; A, 8-1-2006]

2.60.4.8 [REQUIREMENTS
FO—BECOME| DESIGNATION OF

AND REPORTING REQUIREMENTS
FOR A DEPOSITORY BANK:

A. Financial institutions
requesting to become a depository bank
must submit the following information to
the state treasurer:

(1)  a letter from the financial
institution requesting to become a deposito-
ry bank;

?2) copy of federal deposit
insurance corporation (FDIC) certification;

(3) financial reports for the pre-
ceding four quarters; newly chartered finan-
cial institutions must provide their most
recent financial report.

B. Initial and continued
appointment of financial institutions to
serve as depository banks for the state of
New Mexico is determined by the institu-
tion’s risk assessment ratios and required
collateral levels as specified in Section
2.60.4.9 below, and entry into and mainte-
nance of a depository agreement consistent

with Section 6-10-18 NMSA 1978.
[4-30-97, 4-30-98; 2.60.4.8 NMAC - Rn &
A, 2 NMAC 60.4.8, 11-15-2001; A, 8-1-
2006]

2.60.4.9 COLLATERAL
REQUIREMENTS FOR DEPOSITORY
BANK SERVICES AS DETERMINED
BY RISK ASSESSMENT RATIOS:

A. The board directs the
state treasurer to conduct risk assessment
analysis of financial institutions holding
deposits of public money under the board’s
authority. The risk assessment will include
a determination of each financial institu-
tion’s primary capital-to-asset ratio, net
operating income to total average asset ratio
and non-performing loans to primary capi-
tal ratio for the past four consecutive quar-
ters. These risk assessment ratios will
determine collateral level requirements for
financial institutions holding deposits of
public money as listed below.

1) If a financial institution’s
primary capital-to-asset ratio (as defined by
the federal deposit insurance corporation
(FDIC)) is:

(a) 6.1 percent or greater, the
financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 50 percent of the amount
of the deposit;

(b) 5.0 percent to 6.0 percent,
the financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 75 percent of the amount
of the deposit;

() less than 5.0 percent, the
financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 100 percent of the amount
of the deposit.

(2)  If the financial institution’s
net operating income after taxes to its total
average asset ratio is:

(a) .61 percent or greater, the
financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 50 percent of the amount
of the deposit;

(b) .51 percent to .60 percent,
the financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 75 percent of the amount
of the deposit;

() less than .51 percent, the
financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 100 percent of the amount
of the deposit;

(d)  anewly chartered financial
institution is exempt from this ratio require-
ment for the first year of its operation; for
the second year of operations, the financial
institution shall annualize its net operating
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income beginning with the first quarter of
the second year; if this ratio is less than .61
percent, the state treasurer shall review the
financial institution’s financial condition
and may request additional collateral.

(3)  If the financial institution’s
non-performing loans (defined as loans
which are at least 90 days past due and
accruing or non-accruing) to the financial
institution’s primary capital ratio is:

(a) 34.9 percent or less, the
financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 50 percent of the amount
of the deposit;

(b) 35.0 percent to 49.9 percent,
the financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 75 percent of the amount
of the deposit;

() greater than 49.9 percent,
the financial institution shall be required to
maintain collateral with an aggregate mar-
ket value equal to 100 percent of the amount
of the deposit.

B. Should the risk assess-
ment ratios result in different levels of col-
lateral for a financial institution, the state
treasurer shall request the highest collateral
level required.

C. Collateral levels shall
be required until the risk assessment ratios
of the financial institution return to a level
which allows collateral to be kept at a lower
level or at statutory minimum level as
appropriate.

D. When making deposits
in New Mexico financial institutions, the
state treasurer shall not deposit any amount
that, when added to state funds already on

deposit in that financial institution, exceeds
two hundred percent of the total equity cap-

ital in case of banks or two hundred percent
of the net worth in the case of savings and
loan associations or ten percent of the total
of the bank’s or the saving and loan associ-
ation’s deposits, whichever is less, unless
and until the bank or savings and loan asso-

ciation has pledged and maintains collateral
with an aggregate market value equal to one
hundred percent of the aggregate amount on

deposit. In no event shall the state treasur-
er deposit any amount that, when added to
state funds already on deposit in that finan-
cial institution, exceeds four hundred per-
cent of the total equity capital in case of
banks or four hundred percent of the net
worth in case of savings and loan associa-
tions or ten percent of the total of the bank’s
or the savings and loan association’s
deposits, whichever is less.

[4-30-97, 4-30-98; 2.60.4.9 NMAC - Rn &
A, 2 NMAC 60.4.8, 11-15-2001; A, 8-1-
2006]

2.60.4.11 DEPOSITORY
BANK REPORTING OF RISK ASSESS-

MENT RATIOS AND COLLATERAL
LEVELS TO THE STATE TREASUR-
ER:

A. The figures to be used
by the state treasurer in completing the risk
assessment analysis for the depository bank
shall be calculated from the quarterly call
statements of the financial institution and
from the state treasurer’s generated report
“New Mexico financial institution quarterly
report”. Both reports shall be furnished by
the financial institution to the state treasurer
no later than on the tenth day of the second
month following the end of each calendar
quarter. If the tenth day falls on a weekend
or a legal holiday, the figures shall be sub-
mitted on the next business day.

B. Depository banks shall
submit a monthly collateral level report to
the state treasurer on the state treasurer’s
generated report “state treasurer collateral
compliance monthly report”. If the tenth

falls on a weekend or a legal holiday. the
figures shall be submitted on the next busi-

ness day.

C. The figures provided to
the state treasurer by the financial institu-
tion shall be certified in writing by the pres-
ident, an executive officer, or a person
authorized by a corporate resolution certify-
ing the information of the financial institu-
tion.

D. The state treasurer may,
at any time between quarterly reporting
periods, request any additional certified
information from the financial institution as
needed to assess the risk level of that finan-
cial institution.

[2.60.4.11 NMAC - N, 11-15-2001; A, 8-1-
2006]

2.60.4.12 COLLATERAL
LEVEL NON-COMPLIANCE:

A. If a financial institution
is unable to meet the risk assessment quali-
fications for a minimum level of collateral
required, the state treasurer is directed to
cease making any additional deposits of
public money into the financial institution
and to withdraw deposits in the order they
would otherwise mature to an amount
which can be [eeHaterized] collateralized at
an appropriate level of collateral in accor-
dance with the risk assessment ratios.

B. If a financial institution
that has been designated as a depository of
public money has not maintained qualifying
securities as collateral, the state treasurer
shall request the financial institution to sub-
stitute or provide additional qualifying
securities to meet those requirements within
ten days. If the financial institution does
not comply with the request within ten cal-
endar days, the state treasurer shall with-
draw from that financial institution within
the next ten calendar days all deposits of
public money under the state treasurer’s

control without penalty.

C. The state treasurer is
directed to require each financial institution
that has had a final administrative enforce-
ment action imposed upon it to advise the
state treasurer of such action.

@))] If the state treasurer
believes such action indicates a high level
of risk in maintaining public deposits in that
financial institution, the state treasurer shall
report to the board and the board shall
decide whether additional collateral shall be
required.

2) The state treasurer may
make an emergency withdrawal of state
deposits prior to maturity when such action
is necessary in his judgment in the exercise
of reasonable care to protect state funds.

3) If the financial institution
believes that exceptional circumstances
exist which indicate that it is not appropri-
ate for the state treasurer to take any action
listed above:

(a) The financial institution
shall appear at the next board meeting and
present its position.

(b)  The board shall at the time
vote on whether an exception to this policy
will be allowed.

D. The withdrawal of state
deposits shall not be subject to the assess-
ment of a penalty for early withdrawal
except to the extent required to be imposed
by federal law and in that event, only the
minimum penalty required to be imposed
shall be imposed by the financial institution.

E. Nothing herein shall
restrict the state treasurer or the board from
the lawful exercise of rights and duties con-
ferred upon them by law.

[2.60.4.12 NMAC - N, 11-15-2001; A, 8-1-
2006]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.102.120 NMAC,
Section 9, effective July 17, 2006.

8.102.120.9 ELIGIBILITY
REVIEWS
A. Follow-up reviews:

(1) A follow-up review shall be
scheduled during a certification period
whenever information becomes known to
the county office indicating a possible
change in a benefit group’s circumstances
that may affect eligibility or payment
amount.

(2) Review of a specific condition
may be made by home visit, office visit,
third party contacts or correspondence as
needed.

(3) Circumstances which may
require follow-up review include, but are
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not limited to:

(a) in NMW, exemption from
work requirements;

(b) [#-GAdisability-aecordingto
R

€] school attendance of children
age 6 or older;

D] (c) any other anticipated
change in circumstances which will require
a change of grant during a certification peri-
od.

B. Recertification:

(1) Cash assistance shall be
approved for a fixed certification period at
the end of which the assistance shall be ter-
minated.

(2) The recertification shall con-
sist of a complete review of all conditions of
eligibility; determination of eligibility for
an additional period of time and redetermi-
nation of the amount of assistance payment.
The recertification requires a redetermina-
tion of eligibility on those conditions that
are subject to change. There shall be a
prospective determination beginning the
month following the month the certification
expires.

(3) The caseworker shall ensure
that CSED has been notified of all pertinent
information regarding any non-custodial
parent who has a child in the benefit group,
including but not limited to the current
address and work place of the non-custodi-
al parent.

(4) Conditions not subject to
change: The caseworker reviews docu-
mentation of conditions not subject to
change. If the record does not contain satis-
factory evidence, additional verification
shall be obtained.

(5) Work program: The case-
worker shall give information to the NMW
recipients about earned income incentives,
assistance through the transitional child
care program, medicaid transitional bene-
fits, and work program requirements,
opportunities and services. Work program
participation shall be reviewed.

(6) Need and payment determi-
nation: The caseworker shall obtain cur-
rent information about family and benefit
group income, resources, and circum-
stances, to determine financial need and
amount of payment.

(7) Change reporting: The case-
worker shall review with the client the pos-
sible changes in circumstances which must
be reported if they occur.

C. Certification schedul-
ing:

(1) Each case must have eligibili-
ty and payment reviewed at least once dur-
ing the period specified for that category.
Cash assistance cases, which also receive
food stamps, shall be recertified at the same

time the food stamp certification is com-
pleted.

(2) The certification period shall
not exceed the following standards:

(a) Regular reporting benefit
groups: A benefit group not subject to
semiannual reporting requirements shall be
certified.

(i) every six months or
less for: 002 - NMW, [605—GA-008—GA;
8089—GA] 002 Education Works Program;

(ii) every 12 months
for: 010 - state supplement for SSI recipi-
ents in residential care.

(iii) eight months for:

019 - RRP

(b) Semiannual reporting bene-
fit groups: Certification provisions that
apply to a NMW benefit group subject to
semiannual reporting are set forth at
Subsection A of 8.102.120.11 NMAC.

(3) Except for cases assigned to
semiannual reporting, the caseworker shall
have full discretion to make the certification
period less than the maximum time interval
if changes in circumstances affecting eligi-
bility are probable, family circumstances
are questionable, when it is necessary in the
interest of good caseload management, or to
coincide with a food stamp certification.

D. Interview:

(1) A face to face interview
between the caseworker and the specified
relative/caretaker shall take place at least
once a year in connection with a recertifica-
tion, with the exception of medicaid cate-
gories.

(2) The interview must be with
the client himself, unless the client’s physi-
cal or mental condition makes the interview
impossible or inadvisable. See 8.100.130
NMAC for instructions on obtaining infor-
mation.

(3) To help a client report changes
that may affect the client’s eligibility or
amount of payment, the caseworker shall
make available a change report form upon
request, which the client may use to notify
the county office of changes in circum-
stance.

E. Scheduling recertifi-
cation reviews: The certification period
end date shall be scheduled for the appro-
priate interval indicated in Subsection C of
8.102.120.9 NMAC, starting with the initial
month of eligibility, or the month following
the month in which previous certification
expired.

F. Exchange of informa-
tion with SSA:

(1) If information received during
any eligibility review indicates that a recip-
ient of NMW or GA may be eligible for
supplemental security income (SSI) bene-
fits, (this includes children and adults who
appear disabled, and needy adults over 65),

the caseworker shall promptly refer the
recipient to the social security administra-
tion district office for application. An indi-
vidual found eligible for SSI must partici-
pate in that program.

(2) During the review process, the
caseworker will sometimes learn informa-
tion relevant to the eligibility of a family
member who is a SSI recipient. If there is a
clear indication that a SSI recipient’s count-
able income exceeds the maximum allow-
able under the SSI program, the discrepan-
cy shall be reported to the social security
administration (SSA) district office. SSA
shall also be notified when it appears that
the resources of an SSI recipient exceed SSI
program standards.

[8.102.120.9 NMAC - Rp 8.102.120.9
NMAC, 07/01/2001; A, 02/14/2002; A,
01/01/2004; A, 7/17/2006]

NEW MEXICO HUMAN
SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.102.400 NMAC,
Sections 9, 12, 14 and 15, effective
7/17/2006.

8.102.400.9 BASIS FOR DEFIN-
ING THE BENEFIT GROUP:

A. The request for assis-
tance is the first step in determining which
individuals must be included in the benefit
group. Within the constraints of law and
policy, the decision as to which individuals
are included in the benefit group is made by
the head of household. A decision to
request assistance for a specific individual
may require the inclusion of other individu-
als as well.

B. The head of household
may, subject to certain limitations, request
the addition or deletion of an individual
included in the benefit group. ISD shall
consider adding or deleting members to the
benefit group when the head of household
requests it. ISD shall delete a person from
the benefit group upon request of the head
of household, except when the individual is
a mandatory benefit group member.

C. The head of household
is required to apply for any person who is a
mandatory benefit group member. Failure to
file an application for a mandatory benefit
group member shall result in ineligibility
for the entire benefit group.

D. Changes in family cir-
cumstances may affect who must be includ-
ed in the benefit group. Any change in fam-
ily circumstances shall be reviewed to
ensure that all mandatory members are
included in the benefit group.

E. Unborn children are not
eligible for inclusion in the benefit group.
The needs of an unborn shall be taken into
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consideration in determining eligibility but
not for payment to the benefit group.

F. Special provisions
apply concerning eligibility and payment to
pregnant women with no dependent chil-
dren.

G There may be more
than one benefit group in a residence.
H. Benefit groups con-

taining dependent children:

(1) NMW cash assistance bene-
fit group: The benefit group for the NMW
cash assistance program consists of a preg-
nant woman or a group of people that
includes a dependent child, all of that
dependent child’s full, half, step- or adopted
siblings living with dependent child’s par-
ent or relative within the fifth degree of
relationship and the parent with whom the
children live and the spouse of a parent.

[(B-GA—dependent—ehild—benefit
sroup—The-benefitgroup-for-the-dependent

.
it . fl' L
homerare-considered-deerrers: |

[6}] (2) Constructing the NMW
dependent child benefit group:

(a) Dependent children: Include
the natural children, adopted children, or
stepchildren who are 17 years of age or
younger or who are 18 years of age and
enrolled in high school.

(b) Parents: The natural or adop-
tive parent(s), stepparent, or legal guardian
of any child for whom assistance has been
requested who lives in the home with the
child must be included.

(c) Spouse: Include the spouse of
any adult or minor head of household who
is included in the benefit group.

(d) Optional member:

(i) any unrelated
dependent child living in the home;

(i) the specified rela-
tive who is the caretaker and who is within
the fifth degree of relationship and the spec-
ified relative’s spouse, if the parent is not
living in the home.

L NMW Adult only ben-
efit groups: An adult only benefit group

may consist of:
(1) a parent or relative, and the

spouse of the parent or relative, when all of
the dependent children are receiving SSI;
(2) a pregnant woman in her third

trimester of pregnancy who has no depend-
ent children living with her and the father of

the unborn child, if he is living in the home.
[8.102.400.9 NMAC - Rp 8.102.400.9
NMAC, 07/01/2001; A, 7/17/2006]

8.102.400.12 SPECIAL MEM-
BERS

A. Minor unmarried
parents:

(1) A minor unmarried parent and
child who live with the minor unmarried
parent’s parent or other adults shall be
included as dependent children in the larger
NMW benefit group if there is one. A minor
unmarried parent and child living with par-
ent(s) may constitute a benefit group in their
own right if the minor parent is the primary
caretaker for the child and the parent(s) are
not receiving NMW. The minor parent’s
parent shall be the applicant and payee for
the benefit.

(2) Limitations
minor unmarried parents:

(a) Living arrangements: An
unmarried minor parent and the dependent
child in her care must reside in the house-
hold of a parent, legal guardian, or other
adult relative unless:

(i) the child is living in
a second-chance home, maternity home, or
other appropriate adult-supervised support-
ive living arrangement which takes into
account the needs and concerns of the minor
unmarried parent;

regarding

(ii) the minor parent has
no living parent or legal guardian whose
whereabouts is known, and there are no
other appropriate adult-supervised support-
ive living arrangements available;

(iii) no living parent or
legal guardian of the minor parent allows
the minor parent to live in the minor par-
ent’s home and there are no other appropri-
ate adult-supervised supportive living
arrangements available;

(iv) the minor unmar-
ried parent is or has been subjected to seri-
ous physical or emotional harm, sexual
abuse, or exploitation in the home of the
parent, legal guardian or other adult relative
and there are no other appropriate adult-
supervised supportive living arrangements
available;

(v) there is substantial
evidence of an act or failure to act that pres-
ents an imminent or serious harm to the
minor unmarried parent and/or the child of
the minor unmarried parent if they live in
the same residence with the parent legal
guardian or other appropriate adult and
there are no other appropriate adult-super-
vised supportive living arrangements avail-
able; if a minor parent makes allegations
supporting the conclusion that the physical
or emotional health or safety of the minor
unmarried parent or the dependent
child(ren) will be jeopardized, the case-
worker shall file any documentation regard-
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ing this allegation in the case record and
grant the exemption; acceptable documen-
tation will include written reports and state-
ments from the children, youth, and families
department, other social service agencies,
and police reports; if no written documenta-
tion exists, the caseworker should summa-
rize the client’s statement in a memo to
ISD’s deputy director for programs, and the
deputy director shall base a decision on the
caseworker’s memo;

(vi) the department
determines there is otherwise good cause
for the minor parent and dependent child to
receive assistance while living apart from
the minor parent’s parent, legal guardian, or
other adult relative, or an adult-supervised
supportive living arrangement; an adult-
supervised supportive living arrangement is
defined as a private family setting or other
living arrangement (not including a public
institution), which is maintained as a family
setting, as evidenced by the assumption of
responsibility for the care and control of the
minor parent and dependent child(ren) or
the provision of supportive services, such as
counseling, guidance, or supervision; for
example, foster homes and maternity home
are adult-supervised supportive living
arrangements.

(b) Notification: Minor appli-
cants shall be informed about the eligibility
requirements and their rights and obliga-
tions under this manual section. Minor
applicants shall be advised of the possible
exemptions and specifically asked whether
one or more of these exemptions applies in
their situation.

(c) Payment: If the minor parent
lives with an adult receiving NMW, the
minor parent and child shall be included in
that NMW benefit group. If the minor par-
ent and the minor parent’s dependent
child(ren) do not live with an adult who is
receiving NMW, payment is made to the
supervising adult in the form of a protective
payment.

B. Pregnant woman:

(1) A pregnant woman who has no
minor dependent children living with her
can constitute a NMW benefit group during
her last trimester of pregnancy. The woman
is eligible only if the child, were it born,
would be living with her and would be eli-
gible for NMW. The pregnancy must be
verified by a medical report.

(2) The needs, income and
resources of an unborn child shall be con-
sidered in the determination of eligibility
for NMW. The needs of the unborn child
are not considered in the amount of pay-
ment.

(3) Father living with the preg-
nant woman: The needs, income and
resources of the father of the unborn child
shall be considered in determining eligibili-
ty and payment if the father lives in the

home.

(4) A pregnant woman who has
one or more dependent children living with
her must meet the conditions of Subsection
H of 8.102.400.9 NMAC; benefit groups
containing dependent children.

C. Specified relative of
SSI child: A specified relative whose only
minor dependent child is an SSI recipient
meets the requirement of living with a relat-
ed minor child and constitutes a NMW ben-
efit group. Other household members may
also be included, subject to limitations set
forth at 8.102.400.10 NMAC and
8.102.400.11 NMAC.

[B- Essentinl-person:

DA—persen—whe—is—eonsidered

. Lind .. ibikief
benefit-group:|

[8.102.400.12 NMAC - Rp 8.102.400.12
NMAC, 07/01/2001; A, 7/17/2006]

8.102.400.14 NMW LIVING
ARRANGEMENTS - REQUIRE-
MENTS:

[As NMOW:]

[ A. For a NMW benefit
group to exist, a dependent child must be
living in the home of a parent or specified
relative. The relative must be the primary
caretaker for the child and must be within
the fifth degree of relationship, as deter-
mined by New Mexico’s Uniform Probate
Practice Code (see Subsection A of
8.102.400.16 NMAC). To be considered as
the caretaker, the specified relative in a
NMW benefit group, the individual must be
living, or considered to be living, in the
home with the child.

[€] B. A child or the caretaker
relative may in certain situations be tem-
porarily domiciled away from home, but
nonetheless be considered as living at
home. Such situations result when the par-
ent or caretaker relative has decided to
domicile the child elsewhere because of a
specific need identified by the parent or
caretaker relative and provided that the par-
ent or caretaker relative remains responsible
for providing care and support to the child
and retains parental control over the child.

[63)] C. Standards used to deter-
mine whether an individual is within the
specified degree of relationship are set forth
in 8.102.400.16 NMAC.

[49] D. Standards used to deter-
mine whether a child lives in the home is set
forth in 8.102.400.15 NMAC.

[B- GA-dependent-ehild:

I . ol coeiit: ]
[8.102.400.14 NMAC - Rp 8.102.400.14
NMAC, 07/01/2001; A, 7/17/2006]

8.102.400.15 NMW LIVING IN
THE HOME
A. Basic requirements:

(1) To be eligible for inclusion in
the NMW cash assistance benefit group, the
dependent child must live with a parent or a
specified relative acting as the head of
household. A child lives with an individual
when the individual’s home is the primary
place of residence for the child, as evi-
denced by the child’s customary physical
presence in the home. The individual may
or may not be the child’s parent or caretak-
er. The following sections refer to caretak-
er. For the purposes of these provisions, the
caretaker is the person taking primary
responsibility for the care of the child. The
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caretaker will be a parent, relative, or it may
be an unrelated adult. The caretaker may or
may not be the head of the household.

(2) The determination of whether
a given individual functions as the
parent/caretaker relative for NMW purposes
shall be made by the client unless other
information known to the worker clearly
indicates otherwise.

B. Extended living in the
home:

(1) Under the circumstances
described in this section, a child may be
physically absent from the home for periods
of time, but, because of the nature of the
absence and because the parent/caretaker
relative continues to exercise parental con-
trol over and to provide care for the child
during the time the child is physically away
from the family’s home, the child nonethe-
less remains a regular on-going member of
the benefit group. Similarly, under certain
circumstances, the caretaker could be phys-
ically absent from the home and still retain
membership status as caretaker for purpos-
es of eligibility.

(2) The circumstances where this
occurs are:

(a) attending boarding schools or
college and

(b) inpatient treatment in medi-
caid facilities; in order for either the child or
the caretaker to retain living-in-the-home
status, the person acting as the caretaker
must retain responsibilities for providing
care, support and supervision for the child
which are appropriate to the child’s specific
living arrangements.

(3) In considering whether the
caretaker retains care and support responsi-
bilities for a child who is hospitalized or at
school, issues which shall be reviewed
include the degree to which the parent:

(a) provides financial support to
the child from the financial assistance pay-
ment;

(b) continues to maintain living
quarters for the child until the child reestab-
lishes full-time physical presence in the
home; and

(¢) continues to make decisions
regarding the care and control of the
child(ren), including decisions about med-
ical care and treatment, class scheduling,
and other similar parental decisions;

(d) maintains contact with the
child through regular visits or telephone
calls.

(4) The determination whether
living-in-the-home status is retained is fully
discussed with the caretaker and carefully
documented in the case record.

(a) Boarding school: A child or
caretaker relative who is attending school
away from home lives in the home if the
caretaker relative retains primary responsi-
bility for the child relative.

(b) Medicaid:

(i) Caretaker: A care-
taker receiving treatment in a Title XIX
facility remains a member of the benefit
group of which the caretaker was a member
at the time of hospitalization until the care-
taker leaves the facility and returns to that
home or some other. If the caretaker does
not return to the home following hospital-
ization, the living-in-the-home requirement
shall be reassessed.

(ii) Dependent chil-
dren: For the purposes of the financial
assistance program, a child hospitalized for
care or treatment in a Title XIX (medicaid)
facility retains living-in-the-home status,
without regard to the length of hospitaliza-
tion, provided that the caretaker continues
to be the person with primary responsibility
for control of the child and for meeting the
child’s physical and emotional needs. This
includes children receiving treatment in
acute care hospitals, freestanding psychi-
atric hospitals and rehabilitation hospitals
as well as residential treatment centers and
group homes reimbursed by medicaid for
psychosocial  rehabilitation  services.
Medical assistance division institutional
care staff may be contacted to verify New
Mexico medicaid provider status of RTCs
and group homes.

(5) For a child to retain living-in-
the-home status while receiving rehabilita-
tion services, including psychosocial treat-
ment services, certain conditions must be
met. Treatment of the child is the primary
objective, but the program should be fami-
ly-based with one objective being strength-
ening of family ties. Treatment plans must
provide for a significant level of continuing
authority, responsibility, and participation
by the caretaker. In order for children
receiving treatment in a Title XIX facility to
be “living in the home”, the caretaker must
retain the authority to decide when the child
should leave the facility, grant authority for
provision of necessary treatment, and retain
responsibility for provision of pocket
money, clothing, etc.

(6) A significant issue in deter-
mining whether a child retains living-in-
the-home status is the authority of the care-
taker to control the child’s treatment and
duration of stay. Under the state’s mental
health code, a court order placing the child
in a psychiatric facility must be issued. The
court findings serve to make sure that the
child needs such treatment. Such orders do
not prevent the specified relative from
removing the child from the facility. These
orders must be differentiated from correc-
tional commitments or sentences. A child
receiving treatment in a Title XIX facility,
or placed in other substitute care living
arrangements by juvenile authorities as the
result of a sentence or commitment by a
judicial authority does not meet the defini-

tion of actually living in the home, as the
caretaker no longer has significant control
over the child.

(7) A child may qualify for
extended living-in-the-home provisions
under these conditions:

(a) the child must have been liv-
ing in the home before hospitalization;

(b) the child must have been liv-
ing in the home before attending boarding
school or college.

C. Joint custody: A child
who is in the joint custody of divorced par-
ents who are living apart and who is actual-
ly spending equal amounts of time with
both parents shall not be considered to be
living with the caretaker. If the divorce
decree specifies equal joint custody, but the
child is actually spending more time with
one parent than the other, the child would be
determined to be living with the parent with
whom the child spends the most time.

D. Absence from the
home:

(1) A minor child may remain in
the benefit group and remain eligible for
benefits for up to 45 days following the date
of departure or expected absence from the
home. However, such a child may not
simultaneously be in another NMW or GA
benefit group.

(2) A child shall be considered to
have left the home, when the child is physi-
cally absent from the home and is under the
care, control, custody, of himself, another
relative or another adult, social services or
correctional agency, or other agency of
state, local, or tribal government.

E. Reporting departure
of child from the home: Pursuant to
Section 408 (a)(10)(C) of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, the parent, rela-
tive, or caretaker of a minor child included
in the NMW benefit group is ineligible to be
included in the benefit group if the parent or
relative or caretaker fails to report the
absence from the home of a minor child
who is a member of the benefit group. To be
eligible, the adult must report the departure
of the minor child by no later than 5 days
after the adult becomes aware that the child
is absent or will be absent in excess of the
45 days allowed under Subsection D of
8.102.400.15 NMAC. The adult shall
remain ineligible for the number of months
that the benefit group is sanctioned for non-
reporting as provided for at 8.102.620.11
NMAC.
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- dbves i farm e ]
[8.102.400.15 NMAC - Rp 8.102.400.15

NMAC, 07/01/2001; A, 7/17/2006]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.102.420 NMAC,

Sections 8, 11-13, 15-16, effective
7/17/2006.
8.102.420.8 AGE - NMW|[—6A

&HH-b| AND REFUGEE RESETTLE-
MENT: To be eligible for inclusion in the
benefit group, a dependent child is:

A. NMW definition of a
dependent child: A natural child, adopted
child, stepchild or ward who is:

(1) seventeen years of age or
younger;

(2) ecighteen years of age and is
enrolled in high school; or

(3) between eighteen and twenty-
two years of age and is receiving special
education services regulated by the [state
beard-of-edueation(SPE}] public education
department (PED).

B. [6A——ehild—and]
Refugee resettlement assistance: An indi-
vidual who is seventeen years of age or
younger.

[8.102.420.8 NMAC - Rp 8.102.420.8
NMAC, 07/01/2001, A, 05/15/2003; A,
7/17/2006]

8.102.420.11 DISABILITY - [6EN-
ERAEASSHSTANCE] NMW_WORK
PARTICIPATION DISABILITY
REQUIREMENTS:

A. To be eligible for a
NMW _ work participation waiver based
upon disability or caring for an incapacitat-
ed household member, a person must:

(1) have a physical or mental
impairment which is expected to last 30
days or more which prevents participation
in approved work program activities, or

(2) be the necessary primary care-
taker for a person who is completely dis-
abled, either temporarily or permanently, as
determined by IRU in accordance with
8.102.460.11 NMAC.

B. A person may qualify
for a modified NMW work participation
requirements in accordance with 8.102.460
NMAC.

[8.102.420.11 NMAC - Rp 8.102.420.11
NMAC, 07/01/2001; A, 7/17/2006]

8.102.420.12 DETERMINING
DISABILITY
A. Process:

(1) Total disability is a condition
existing when an individual has a physical
and/or mental impairment which prevents

the individual from [employrrent—in—any

pesitiert| approved work participation activ-

vocational training, ability to speak English,
and similar matters. These non-medical fac-
tors are generically referred to as “other
work-related factors.” Other work-related
factors are considered in deciding whether
employment exists which could be per-
formed by the individual, given the individ-
ual’s physical and/or mental impairment(s).
Medical findings are evaluated to determine
the level of activity the individual can per-
form.

but-is-net-disabled:]

[5)]1(4) The [6A] NMW disabili-
ty determination is made independently of
and using differing standards from those
used for determining OASDI or SSI eligi-
bility, general assistance, workman’s com-
pensation, veteran’s compensation or in
Americans with Disability Act (ADA)
determinations. Medical and social infor-
mation used by disability reviewers may
differ between determinations, and an indi-
vidual’s condition may improve or worsen
over time. As a result, an individual may be
classified disabled by one program but not
by another. [While-disabilitystandards—for
the—GA—program—aretess—demeandine—than
GA—and—yet—found—elisible—for- OASBI-of
SStereanetherdisabilityprogram:| A dis-
ability determination made for another pro-
gram or purpose is immaterial to the [G4f]

ities within the individual’s capacity.

(2) Determination of disability
requires a finding by the IRU that an indi-
vidual, because of an impairment does not
have the capacity for [empleyrrent—er—i
the—ease—ofahomemaker—the—eapaeity—te

>

. | . itios]

meeting approved work participation activ-
ities.

(3) Once it has been determined
that an individual has a physical, mental or
psychological impairment, determination of
capacity takes into consideration an individ-
ual’s age, education, work experience,

NMW disability determination. [G#]
NMW determinations shall be made consid-
ering only [64&] NMW policy and medical
and non-medical information known to
ISD.

B. Impairment:
Impairment is a condition resulting from
anatomical, physiological, or psychological
abnormalities evidenced by medically
acceptable clinical and laboratory diagnos-
tic techniques. Impairment has to do only
with the medical and/or psychiatric process.
To evaluate physical and/or mental impair-
ment, medical evidence consisting of signs,
symptoms and objective findings must be
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obtained. (i) Symptoms/signs: Signs are the observations made by the practi-
(1) Obtaining medical informa- | tioner regarding anatomical, physiological, or psychological abnormalities through med-

tion: ically acceptable clinical techniques. In psychiatric impairments, signs are medically

(a) Record or narrative reports
resulting from examination and/or diagnos-
tic procedures shall be used to evaluate an
impairment. [Fhe-departrnent-shal-pay—for
examinations—by—medical—doetorsi—doetors

(b) Existing medical information

or knowledge shall be used. [H-pessibleran
dividualol ; s

wals—physietan—for—edieal—examination:|
Copies of relevant existing medical reports
shall be obtained and used in making a dis-
ability determination.

(¢) Reports over six months old
may be useful in a disability determination
or to support a pattern of recurring impair-
ment if they contain information regarding a
chronic condition. Such reports are support-
ing documentation, but must be accompa-
nied by current medical information.

(2) Contents of reports:

(a) For maximum usefulness,
medical reports should include medical his-
tory; clinical findings; laboratory findings;
diagnosis; prescribed treatment and progno-
sis; and the practitioner’s medical assess-
ment. The medical report must be complete
and detailed enough to allow a determina-
tion of the limiting effects of the impair-
ment; probable duration of the impairment;
and capacity to perform work-related activ-
ities.

(b) Medical assessments should
discuss abilities such as sitting, standing,
moving, lifting, carrying, handling objects,
hearing, speaking and traveling.

(¢) Psychiatric assessments
should discuss the individual’s judgment
and occupational, personal, and social
adjustments.

[€D)Anunsubstantiated-staterment
of—mpeairment—shall—not—be—adeguate—to

prowies R Prog

(3) Assessing medical reports:

(a) Symptoms shall be the first
item to be evaluated. These are a description
by the practitioner of the mental or physical
impairment. Obvious impairments such as
recent fractures do not require extensive
reporting. Chronic or complex ailments
require more extensive  reporting.
Symptoms alone shall not be used to make
a determination of impairment.

demonstrable abnormalities of behavior, affect, thought, memory, orientation and contact
with reality.

(ii) Laboratory findings: Laboratory findings are objective demon-
strations of anatomical, physiological or psychological abnormalities. They include X-rays,
blood tests, and psychological tests.

(b) The physical ability of the individual to do work at a certain level shall be
assessed. Below are categories of work as defined in the “dictionary of occupational titles”.
Many physicians use these definitions in medical reports.

(i) Sedentary work: Sedentary work involves lifting no more than 10
pounds at a time and occasionally lifting or carrying articles like docket files, ledgers, and
small tools. Although a sedentary job is defined as one that involves sitting, a certain
amount of walking and standing is often necessary in carrying out job duties. Jobs are
sedentary if walking and standing are required occasionally and sedentary standards are
met.

(ii) Light work: Light work involves lifting no more than 20 pounds
at a time, with frequent lifting or carrying of objects weighing up to 10 pounds. Even
though the weight lifted may be very little, a job is in this category if it requires a good deal
of walking or standing, or if it involves sitting most of the time with some pushing and
pulling of arm or leg controls. To be considered capable of performing a full or wide range
of light work, an individual must have the ability to do substantially all of these activities.
If an individual can do light work, it is assumed that he can also do sedentary work, unless
there are additional limiting factors, such as loss of fine dexterity or inability to sit for long
periods of time.

(iii) Medium work: Medium work involves lifting no more than 50
pounds at a time, with frequent lifting or carrying of objects weighing up to 25 pounds. If
an individual can do medium work, it is assumed that the individual can also do sedentary
and light work.

(iv) Heavy work: Heavy work involves lifting no more than 100
pounds at a time, with frequent lifting or carrying of objects weighing up to 50 pounds. If
an individual can do heavy work, it is assumed that the individual can also do medium, light,
and sedentary work.

(v) Very heavy work: Very heavy work involves lifting objects weigh-
ing more than 100 pounds at a time, with frequent lifting or carrying of objects weighing 50
pounds or more. If an individual can do very heavy work, it is assumed that the individual
can also do heavy, medium, light and sedentary work.

C. Psychological impairment: If psychological impairment is being
assessed, an individual’s mental ability to function at one of the above-mentioned levels
shall be evaluated in the following areas:

(1) Judgment: Individual’s ability to exercise appropriate decision-making
processes in a work situation consistent with the individual’s abilities.

(2) Stress reaction: Individual’s ability to handle stress consistent with the level
of employment.

(3) Cognitive function: Individual’s awareness, memory, intellectual capacity
and other cognitive functions.

D. Determining duration of [i#mpairment:] NMW work participation
waiver: The duration of the NMW work participation waiver shall be determined based on
the nature of the impairment.

[)-Determination
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Osteopeorosis;
Kyphosis-

) Ophthalmelegieal

TFemporary Permanent

Cataraets: Glavcoma;

P s Diabeti . -

correctabler Vitreous

) | | .

Ophthalmitis;-

ot . .

(o) Hearingdisord

Femporary Permanent

Potmanary-disorders

Femporary Permanent

Bronehitis: Tubereulosis;-

P o hronicol .
hroni | )
bronchitisy
Pulmenaryedema—

ey Heart-disease

Femporary Permanent
Valvalar disorders:-
'jl < dual
impatrment.
Jschermie
diseaser
Malignant
hypertension

i .

Fempeorary Permanent

o i o iis:
Uleerative-colitis;- Inoperable-cancer;-
Irsiteble bowel syndrome; ; Familial polypesis
Non-insulin .def’e**de*“ diabetes

E. Other work-related factors:

(1) Other factors which may affect the individual’s
[employability] work participation shall be taken into consideration
only if an impairment materially affecting the individual’s [espley
abitity| work participation has been determined to exist. The case-
worker shall develop and submit a summary describing the individ-
ual’s health history, appearance, work and personal situation. For a
finding of disability, a significant impairment must exist; a finding of
disability cannot be made based solely on other work-related factors.
Other work-related factors shall be used to evaluate the ability of the
individual to engage in [empleyment] work participation with
respect to the impairment. Such factors as age, education, training,
work experience, language ability, appearance, marital status, living
situation, and relevant social history shall be considered. Different
evaluations of disability may be made for two individuals with the
same impairment, based on the other [weHerelated] work factors
affecting the individuals; i.e., one may be found to be disabled by the
program definition and the other may not.

(2) In determining complete disability with respect to work
program participation, partial disabilities and other work-related fac-
tors, such as education and educational achievements, work history,
job experiences, and language ability, shall not be considered. While
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these may present an impediment to obtain-
ing employment, they are problems which
can be overcome through work program
participation. Where such impediments
exist, the individual shall be expected to
participate in activities which will over-
come these barriers.

(a) Age: Age is a [key] factor in
the determination process. The older an
individual is, the less potential there is for
overcoming an impairment. Recovery is
more difficult and, often, total recovery may
not be achieved. There may be very little
chance that the individual will ever return to
functioning effectively in the individual’s
previous job duties.

(b) Education: An individual’s
educational level is [en—+mpertant] a factor
in the determination process. An individual
who lacks a high school degree or GED
may be hampered in an ability to get a job
that does not require strenuous effort.
Education is defined at four levels:

(i) Hliteracy: Inability
to read or write English. Illiterate individu-
als are considered suitable for the general
labor work force.

(ii) Marginal: Eight
years of education or less. Marginally edu-
cated individuals are considered suitable for
the semi-skilled work force.

(iii) Limited: Lack of
a high school diploma but more than eight
years of education. Individuals with limited
education are considered suitable for the
semi-skilled to skilled work force.

(iv) High school, GED
and above: Indicates an individual’s abili-
ty to compete in all levels of the job market.

(¢) Completion of training in a
particular field of employment indicates an
individual is capable of doing the job if the
individual is not hindered in the perform-
ance of it by the impairment(s).
Completion of a training course may offset
the education factor in some instances.

(d) Job experience: Experience
in a job field can overcome a lack of educa-
tion and/or training. Jobs held in the last ten
years shall be considered. Work experience
shall be evaluated on the type of work pre-
viously performed, the length of employ-
ment and the potential for the experience to
be transferred to other types of employ-
ment. Inability to continue working in
one’s prior field of work does not constitute
a disability. Jobs and job experience are
classified into the following categories:

(i) General labor:
Does not require the ability to read or write.
Such work includes, but is not limited to,
field labor, construction labor, housework,
and motel cleaning.

(ii) Semiskilled labor:
Requires a minimal ability to read, write
and do simple calculations. Such work
includes, but is not limited to, security

guard, taxi driver, cashier and janitor.

(iii) Skilled labor:
Ability to do work where the ability to read,
write and do calculations of a complex
nature is needed. Specialized training in the
area is also considered. Such work
includes, but is not limited to, that of an
accountant, mechanic, plumber, and other
areas requiring some degree of skill.

(e) Language ability: Inability
to speak, read and write English [severeby]
limits an individual’s choice of jobs.

(f) Appearance: An individual’s
appearance may [ret-be-heaviby—weishted]
be a factor in a disability determination. On
rare occasions, an impairment is disfiguring
and may interfere with employment. For
example, an individual with psoriasis cover-
ing the face, arms and hands might have a
problem getting a job working with the pub-
lic, such as cashier or waitress.

[ -Marital Nivingsi

. . B

F. Assessing the disabili-
ty:

(1) Disability shall be determined
by evaluating the impairment and other
work-related factors. [A—stgnifieant] An
impairment must exist for there to be a find-
ing that an individual is disabled. If [a-ste-
niffeant] an impairment does not exist, a
person shall not be found disabled.

(2) When [e—signtfteant] an
impairment is substantiated, the other work-
related factors shall be considered.
Existence of an impairment does not neces-
sarily result in a finding of disability. Many
individuals with [steniftesnt] impairments
are able to work and thus cannot be consid-
ered disabled according to the disability
standards set forth in the [G4] NMW pro-
gram. Impairments, together with a combi-
nation of other work-related factors which
prevent working, shall be considered [eis-
abHittes] in determining a work participa-
tion waiver.

(3) There can be no set formula
for a disability determination, since the
combinations of impairment and other
work-related factors are as varied as the
number of individuals for whom disability
determinations are made. It is essential that
a disability determination be objective and
substantiated by the findings, for the
impairment and the other work-related fac-
tors be objective and substantiated by the
findings, for both the impairment and the
other work-related factors.

[8.102.420.12 NMAC - Rp 8.102.420.12
NMAC, 07/01/2001; A, 7/17/2006]

8.102.420.13 RESPONSIBILITY
FOR DETERMINATION OF DISABIL-
ITY:
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A. Caseworker responsi-
bility: The caseworker shall be responsible

for obtaining medical reports and social
information, and for preparing the medical

social summary. This packet shall be sub-
mitted to the IRU for all work program par-

ticipation waiver requests. After the IRU
decision concerning the work participation
waiver, the caseworker shall inform the
NMW participant of the IRU determination.

B. IRU _ responsibility:
The responsibility for deciding that a dis-
ability exists or a modified work require-
ment. Based upon the medical reports and
social summary, and according to the guide-
lines in 8.102.420.11, 8.102.420.12 and
8.102.420.13 NMAC, IRU shall decide
whether a disability exists.

C. Reevaluation of dis-
ability: An individual’s disability shall be
reevaluated on a periodic basis, as specified
by IRU. At the time of reevaluation, it shall
be necessary to get an update of the medical
condition, as well as any changes in other
work-related factors. IRU shall remain
responsible for deciding whether a disabili-
ty still exists, and the date, if applicable of
the next reevaluation.

[8.102.420.13 NMAC - Rp 8.102.420.13
NMAC, 07/01/2001; A, 7/17/2006]

8.102.420.15 | EATFEGORICAL

[RESERVED]
[8.102.420.15 NMAC - Rp 8.102.420.15

NMAC, 07/01/2001; Repealed, 7/17/2006]

8.102.420.16 SSI STATUS:
[A= NMEW
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Any individual who is potentially eligible
for SSI on the basis of either age or disabil-
ity must apply for and accept SSI. An indi-
vidual receiving SSI, or who would be

[RESERVED]
[8.102.420.17 NMAC - Rp 8.102.420.17
NMAC, 07/01/2001; Repealed, 7/17/2006]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.102.500 NMAC,
Sections 8 and 10, effective 7/17/2006.

8.102.500.8 GENERAL
REQUIREMENTS:

A. Need determination
process: Eligibility for NMW or refugee
cash assistance based on need requires a
finding that:

(1) the benefit group’s countable
gross monthly income does not exceed the
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gross income limit for the size of the bene-
fit group;

(2) the benefit group’s countable
net income after all allowable deductions
does not equal or exceed the standard of
need for the size of the benefit group;

(3) the countable resources
owned by and available to the benefit group
do not exceed the $1500 liquid and $2000
non-liquid resource limits;

(4) the benefit group is eligible
for a cash assistance payment after subtract-
ing from the standard of need the benefit
group’s countable income, and any payment
sanctions or recoupments.

[€] B. Gross income limits:
The total countable gross earned and
unearned income of the benefit group can-
not exceed eighty-five percent of the feder-
al poverty guidelines for the size of the ben-
efit group.

(1) Income eligibility limits are
revised and adjusted each year in October.

(2) The gross income limit for the
size of the benefit group is as follows:

(a) one person . . ... ... $679
(b) two persons . . . . ... $910

(c) three persons . . . . .. $1,140
(d) four persons . . . . ... $1,372
(e) five persons . . ... .. $1,603
(f) six persons . . ... ... $1,833
(g) seven persons . . . . . . $2,064
(h) eight persons . . . . .. $2,295
(i) nine persons . . . .. .. $2,527
(j) ten persons . . . .. ... $2,759

(k) for more than ten persons, add
$ 232 for each additional person.

[B<] C. Eligibility for support
services only: Subject to the availability of
state and federal funds, a benefit group that
is not receiving cash assistance but has
countable gross income that is less than
100% of the federal poverty guidelines
applicable to the size of the benefit group
may be eligible to receive services. The
gross income guidelines for the size of the
benefit group are as follows:

(1) one person $ 798
(2) two persons  $1,070
(3) three persons  $1,341
(4) four persons  $1,613
(5) five persons  $1,885
(6) six persons $2,156
(7) seven persons  $2,428
(8) eight persons  $2,700
(9) nine persons  $2,972
(10) ten persons  $3,244

(11) for more than ten persons,
add $ 272 for each additional person.
[¥=] D. Standard of need:

(1) The standard of need is based
on the number of individuals included in the
benefit group and allows for a financial
standard and basic needs.

(2) Basic needs include food,
clothing, shelter, utilities, personal require-
ments and the individual’s share of benefit
group supplies.

(3) The financial standard
includes approximately $79 per month for
each individual in the benefit group.

(4) The standard of need for the
NMW, [64], and refugee cash assistance
benefit group is:

(a) one person $ 231
(b) two persons ~ $ 310
(¢) three persons ~ $ 389
(d) four persons  $ 469
(e) five persons  $ 548
(f) six persons $ 627
(g) seven persons  $ 706
(h) eight persons  $ 802
(i) nine persons  $ 881
(j) ten persons $ 960

(k) for more than 10 persons, add
$79 for each additional person.

[#] E. Special needs:

(1) Special clothing allowance:
In order to assist in preparing a child for
school, a special clothing allowance is made
each year in the amount of [$44] $100 for
the month of August only.

(a) For purposes of determining
eligibility for the clothing allowance, a
child is considered to be of school age if the
child is six years of age or older and less
than age 19 by the end of August.

(b) The clothing allowance shall
be allowed for each school-age child who is
included in the NMW, [G4], or refugee
cash assistance benefit group for the month
of August.

(¢) The clothing allowance is not
allowed in determining eligibility for
NMW, [645] or refugee cash assistance.

(2) Layette: A one-time layette
allowance of $25 is allowed upon the birth
of a child who is or will be included in the
benefit group. The allowance shall be
authorized by no later than the end of the
month following the month in which the
child is born.

[& SheHer-home-—eare—A

eash-assistance-paymentpis-$100-
(3)-Pay reeipien
RS ¥ . ) lf
d|
[8.102.500.8 NMAC - Rp 8.102.500.8
NMAC, 07/01/2001; A, 10/01/2001; A,
10/01/2002; A, 10/01/2003; A/E,

10/01/2004; A/E, 10/01/2005; A,
7/17/2006]
8.102.500.10 [ FO—PN—ERAE
EXPENSES:

A Elisibilitve—P
towards—the-eest-ofafuneral foraeateger-
MNMAC-maybe-made—whentheresourees

serviees:| [RESERVED]
[8.102.500.10 NMAC - Rp 8.102.500.10
NMAC, 07/01/2001; Repealed, 7/17/2006]
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NEW MEXICO HUMAN amount in the NMW cash assistance pro- | ene-degree-throush-the-EWR ]
SERVICES DEPARTMENT gram. [€81(6) A participant must be a

INCOME SUPPORT DIVISION

This is an amendment to 8.102.611 NMAC,
Sections 6 and 10, effective 7/17/2006.

8.102.611.6 OBJECTIVE:

A. The purpose of the New
Mexico works (NMW) program is to
improve the quality of life for parents and
children by increasing family income,
assisting parents to develop the discipline
necessary for self-sufficiency and to
improve their self-esteem. The further pur-
pose of the program is to increase family
income through family employment and
child support and by viewing financial
assistance as a support service to enable and
assist parents to participate in employment.

B. The objective of the
education works program (EWP) is to pro-
vide financial assistance to a benefit group
where at least one individual is enrolled in a
post-secondary, graduate or post-graduate
institution. Education and training are
essential to long -term career development.
The applicant or recipient benefit group
would be otherwise eligible for NMW cash
assistance, but chooses to participate in
EWP.

C. The objective of gener-
al assistance is to provide financial assis-
tance to dependent needy children and dis-
abled adults who are not eligible for assis-
tance under a federally matched financial
assistance program like NMW or the feder-
al program of supplemental security income
(SSD).

D. The objective of the
supplement for residential care program is
to provide a cash assistance supplement to
SSI recipients who reside in licensed adult
residential care homes.

E. The objective of the
burial assistance program is to assist in pay-
ment of burial expenses for deceased, low-
income individuals.

[8.102.611.6 NMAC - N, 12/15/2005; A,
7/17/2006]

8.102.611.10 EDUCATION
WORKS CASH ASSISTANCE:

A. Subject to the availabil-
ity of allocated state funds, the education
works program (EWP) provides state-fund-
ed cash assistance to a benefit group where
at least one individual is enrolled in a post-
secondary, graduate or post-graduate insti-
tution. The applicant or recipient benefit
group must be otherwise eligible for NMW
cash assistance, but chooses to participate in
EWP.

(1) The state-funded benefit
amount is determined based on the same
determination used to calculate the benefit

(2) During the initial application
or recertification process, the caseworker
shall screen an applicant for eligibility for
the EWP. The caseworker shall explain the
EWP to applicants who have applied for
NMW cash assistance or NMW recipients
who are applying for continued assistance.
The department’s work program contractor
may screen recipients of NMW cash assis-
tance for eligibility for participation in the
EWP and make a referral to the caseworker
for transition to the EWP.

(3) An individual shall not have a
month of participation in the EWP applied
to the 60-month term limit for receipt of
benefits in the state’s TANF program.

(4) A benefit group participating
in the EWP is considered to meet the cate-
gorical eligibility factors for the food stamp
program.

(5) A benefit group participating
in the EWP shall have its eligibility for
medicaid determined. Eligibility shall be
based on the rules in place for each medi-
caid program.

B. Limitations of the
education works cash assistance pro-
gram:

(1) The number of participants in
the EWP shall be limited to the number for
which state funding is allocated.

(2) Recipients who are actively
participating in the NMW cash assistance
program, and who meet the requirements
for the EWP, shall be given first opportuni-
ty to switch programs.

(3) A benefit group shall not par-
ticipate in the NMW and EWP simultane-
ously.

(4) A benefit group with income
from employment may receive support
services funded by the federal TANF block
grant. A benefit group that does not have
income from employment shall not be eligi-
ble to receive support services funded by
the TANF block grant.

[ T .

. E.i . j f
bachelors-degree:]

[€¢6}] (8) A recipient may partici-
pate in the EWP for no more than twenty-
four (24) months, whether or not consecu-
tive, except:

(a) that a recipient may partici-
pate in the EWP for one additional academ-
ic term following the twenty-four (24)
month participation limit if doing so will
result in the recipient earning a degree, or

(b) that a recipient may partici-
pate in the EWP for two additional academ-
ic terms following the twenty-four (24)
month participation limit at the discretion of
the director if doing so will result in the
recipient earning a degree.

[P-A-pertieipant-mey—earn-onty

full-time student as defined by the educa-
tional institution.

C. Eligibility criteria:

(1) Conditions: Eligibility for
participation in the EWP shall be based on
all eligibility criteria for the NMW cash
assistance program. As a condition of
approval, an applicant or recipient [eanret
heve-a-baehelor’s-desree-and| must:

(a) be otherwise eligible for
NMW cash assistance;

(b) be in good standing with the
department; good standing means that
sanctions are not currently applied to the
benefit group due to noncompliance with
work programs, child support enforcement
or reporting requirements;

(¢) provide proof that the appli-
cant or recipient has been accepted or is
enrolled in a two-or four-year post-second-
ary, graduate or post-graduate degree edu-
cation program;

(d) apply for all financial aid
available, including grants and scholar-
ships.

(2) Level of effort:

(a) A participant must engage in a
combination of education, training, study or
work-site experience, for an average of 20
hours a week in each month of participation
in the EWP.

(b) One and one-half hours of
study time shall be credited for each hour of
class time.

(¢) Work-site experience
includes, but may not be limited to, paid
employment, work study, training-related
practicums, an internship, a clinical place-
ment, or laboratory or field work, or any
other work activity pursuant to the NMW
cash assistance program.

D. Satisfactory participa-
tion in the education works program:

(1) To maintain satisfactory par-
ticipation in the EWP, a participant shall
meet all the requirements and standards of
the educational institution that the partici-
pant attends, including class attendance.

(2) A participant shall maintain a
2.0 grade point average in each school term.

E. Reporting require-
ments for recipients:

(1) A recipient must provide ISD
with proof of the recipient’s final grades for
each school term. Final grades must be pro-
vided by the end of the month in which the
school term ends.

(2) A recipient must provide ISD
with a copy of all letters relating to the
receipt or denial of financial aid.

(3) A recipient must report to ISD
when the recipient intends to drop out of
school.

(4) A recipient must report any
circumstance that might affect the recipi-
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ent’s ability to participate in the EWP.

(5) School attendance and report-
ing requirements for dependent children
apply to the EWP.

(6) All reporting requirements in
the NMW cash assistance program apply to
the EWP.

[8.102.611.10 NMAC - Rp, 8.102.610.12
NMAC, 12/15/2005; A, 7/17/2006]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

This is an amendment to 8.106.500 NMAC,
Section 8, effective 7/17/06.

8.106.500.8 GA - GENERAL
REQUIREMENTS:
A. Need determination

process: Eligibility for the GA program
based on need requires a finding that the:

(1) countable resources owned by
and available to the benefit group do not
exceed either the $1500 liquid or $2000
non-liquid resource limit;

(2) benefit group’s countable
gross earned and unearned income does not
equal or exceed eighty-five percent (85%)
of the federal poverty guideline for the size
of the benefit group; and

(3) benefit group’s countable net
income does not equal or exceed the stan-
dard of need for the size of the benefit
group.

B. GA payment determi-
nation: The benefit group’s cash assistance
payment is determined after subtracting
from the standard of need the benefit
group’s countable income and any payment
sanctions or recoupments.

C. Gross income test:
The total countable gross earned and
unearned income of the benefit group can-
not exceed eighty-five percent (85%) of the
federal poverty guidelines for the size of the
benefit group.

(1) Income eligibility limits are
revised and adjusted each year in October.

(2) The gross income limit for the
size of the benefit group is as follows:

(a) one person $ 679

(b) two persons  $ 910

(c) three persons  $ 1,140
(d) four persons  $ 1,372
(e) five persons  $ 1,603
() six persons $ 1,833
(g) seven persons $ 2,064
(h) eight persons  $ 2,295
(i) nine persons  $ 2,527
(j) ten persons $2,759

(k) for more than ten persons, add
$ 232 for each additional person.

D. Standard of need:

(1) The standard of need is based
on the number of individuals included in the
benefit group and allows for a financial

standard and basic needs.

(2) Basic needs include food,
clothing, shelter, utilities, personal require-
ments and an individual benefit group mem-
ber’s share of supplies.

(3) The financial standard
includes approximately $79 per month for
each individual in the benefit group.

(4) The standard of need for the
GA cash assistance benefit group is:

(a) one person $231
(b) two persons ~ $ 310
(¢) three persons  $ 389
(d) four persons ~ $ 469
(e) five persons  $ 548
(f) six persons $ 627
(g) seven persons  $ 706
(h) eight persons ~ $ 802
(i) nine persons  $ 881
(j) ten persons $ 960

(k) for more than 10 persons, add
$79 for each additional person.

E. Net income test: The
total countable earned and unearned income
of the benefit group after all allowable
deductions cannot equal or exceed the stan-
dard of need for the size of the GA benefit
group.

F. Special clothing
allowance for school-age dependent chil-
dren: In order to assist in preparing a child
for school, a special clothing allowance is
made each year in the amount of [$44] $100
for the month of August only.

(1) For purposes of determining
eligibility for the clothing allowance, a
child is considered to be of school age if the
child is six years of age or older and less
than age nineteen (19) by the end of August.

(2) The clothing allowance shall
be allowed for each school-age child who is
included in the GA cash assistance benefit
group for the month of August.

(3) The clothing allowance is not
counted in determining eligibility for GA
cash assistance.

[8.106.500.8 NMAC - N, 07/01/2004; A/E,

10/01/2004;  A/E,  10/01/2005; A,
7/17/2006]
NEW MEXICO

COMMISSION OF
PUBLIC RECORDS

Notice of Repeal

1.19.6 NMAC, LGRRDS, Office of the
County Treasurer, filed December 7, 2001
is repealed and replaced with the new 1.19.6
NMAC, LGRRDS, Office of the County
Treasurer, effective July 24, 2006.

NEW MEXICO
COMMISSION OF
PUBLIC RECORDS

TITLE 1 GENERAL GOV-

ERNMENT ADMINISTRATION
CHAPTER 19 LOCAL GOVERN-
MENT RECORDS RETENTION AND
DISPOSITION SCHEDULE (LGRRDS)
PART 6 LGRRDS, OFFICE
OF THE COUNTY TREASURER

1.19.6.1 ISSUING AGENCY:
State Commission of Public Records - State
Records Center and Archives

[1.19.6.1 NMAC - Rp, 1.19.6.1 NMAC,
07/24/2006]

1.19.6.2 SCOPE: county treas-
urer - local government

[1.19.6.2 NMAC - Rp, 1.19.6.2 NMAC,
07/24/2006]

1.19.6.3 STATUTORY
AUTHORITY: Section 14-3-18 NMSA
1978. The administrator may advise and
assist county and municipal officials in the
formulation of programs for the disposition
of public records maintained in county and
municipal offices.

[1.19.6.3 NMAC - Rp, 1.19.6.3 NMAC,
07/24/2006]

1.19.6.4
nent
[1.19.6.4 NMAC - Rp, 1.19.6.4 NMAC,
07/24/2006]

DURATION: perma-

1.19.6.5 EFFECTIVE DATE:
July 24, 2006 unless a later date is cited at
the end of a section.

[1.19.6.5 NMAC - Rp, 1.19.6.5 NMAC,
07/24/2006]

1.19.6.6 OBJECTIVE: To
establish a model records retention and dis-
position schedule for the orderly manage-
ment and retirement of records created and
maintained by county treasurer offices.
[1.19.6.6 NMAC - Rp, 1.19.6.6 NMAC,
07/24/2006]
1.19.6.7 DEFINITIONS:

A. “Administrator”
means the state records administrator
(Section 14-3-2 NMSA 1978).

B. “Archives” means the
state archives of the commission of public
records.

C. “Disposition” means
final action that puts into effect the results
of an appraisal decision for a series of
records (i.e., transfer to archives or destruc-
tion).

D. “Local government
records retention and disposition sched-
ule” means rules adopted by the commis-
sion describing the records created and
maintained by local government officials
and establishing a timetable for their life
cycle and providing authorization for their
disposition.
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E. “Microphotography”
means the transfer of images onto film and
electronic imaging or other information
storage techniques that meet the perform-
ance guidelines for legal acceptance of pub-
lic records produced by information system
technologies pursuant to regulations adopt-
ed by the commission of public records.

F. “Non-record” means
extra copies of documents kept solely for
convenience of reference, stocks of publica-
tions, records not usually included within
the scope of the official records of an
agency or government entity, and library
material intended only for reference or exhi-
bition. The following specific types of
materials are non-records: materials neither
made nor received in pursuance of statutory
requirements nor in connection with the
functional responsibility of the officer or
agency; extra copies of correspondence;
preliminary drafts.

G “Public records”
means all books, papers, maps, photographs
or other documentary materials, regardless
of physical form or characteristics, made or
received by any agency in pursuance of law
or in connection with the transaction of pub-
lic business and preserved, or appropriate
for preservation, by the agency or its legiti-
mate successor as evidence of the organiza-
tion, functions, policies, decisions, proce-
dures, operations or other activities of the
government, or because of the information-
al and historical value of data contained
therein (Section 14-4-2 NMSA 1978).

H. “Records custodian”
means any public officer responsible for the
maintenance, care or keeping of a public
body’s public records.

L. “Records manage-
ment” means the systematic control of all
records from creation or receipt through
processing, distribution, maintenance and
retrieval, to their ultimate disposition.

J. “Retention” means the
period of time during which records must be
maintained by an organization because they
are needed for operational, legal, fiscal, his-
torical or other purposes.

[1.19.6.7 NMAC - N, 07/24/2006]

1.19.6.8 ABBREVIATIONS
AND ACRONYMS:

A. “CFR” means code of
federal regulations.

B. “NMAC” means New
Mexico administrative code.

C. “NMSA” means New
Mexico statues annotated.

D. “USC” means United
States code.
[1.19.6.8 NMAC - N, 07/24/2006]
1.19.6.9 INSTRUCTIONS:
A. For records of a general
administrative nature, refer to the GRRDS,

General Administrative Records Retention
and Disposition Schedule, (For use by

Local Governments and Educational
Institutions), 1.15.3 NMAC.
B. For records of a finan-

cial nature, refer to the GRRDS, General
Financial ~Records  Retention and
Disposition Schedule, 1.15.5 NMAC.

C. For records of a person-
nel nature, refer to the GRRDS, General
Personnel Records Retention and
Disposition Schedule, 1.15.7 NMAC.

D. For records of a med-
ical nature, refer to the GRRDS, General
Medical Records Retention and Disposition
Schedule, 1.15.8 NMAC.

E. Retention periods shall
be extended until six months after all cur-
rent or pending litigation, current claims,
audit exceptions or court orders involving a
record have been resolved or concluded.

F. Descriptions of files are
intended to be evocative, not complete. For
example, there will always be some docu-
ments that are filed in a file that are not list-
ed in the description, and similarly not
every file will contain an example of each
document listed in the description.

G Confidentiality is
denoted for files likely to contain confiden-
tial materials, but files without a confiden-
tiality note nonetheless may contain confi-
dential or privileged materials, and failure
to include an express confidentiality note in
the description of a file does not waive the
confidential or privileged nature of those
materials. Refer questions concerning the
confidentiality of a file or portions of a file
to legal counsel for the agency.

H. Access to confidential
documents and files shall be only by author-
ization of the records custodian, or by court
order, unless otherwise provided by statute.
Release of confidential documents to law
enforcement and other government agen-
cies shall only be upon specific statutory
authorization or court order.

L Records, papers or doc-
uments may be reformatted thorough
microphotography. Such reformatted
records shall be deemed to be an original
record for all purposes, including introduc-
tion in evidence in all courts or administra-
tive agencies (Sections 14-1-5 and 14-1-6
NMSA 1978).

J. Public records placed
on magnetic tapes, disks or other data pro-
cessing media shall be retained for the
length of time specified in records retention
and disposition schedules and are subject to
the same confidentiality and access restric-
tions as paper records. See also 1.13.70
NMAC, Performance Guidelines for the
Legal Acceptance of Public Records
Produced by Information Technology
Systems.

[1.19.6.9 NMAC - N, 07/24/2006]

1.19.6.10-102 [RESERVED]
[Previously filed in County Assessor sched-
ule, 1.19.3 NMAC]

1.19.6.103 MONTHLY TAX
DISTRIBUTION REPORT:

A. Program: accounting

B. Maintenance system:
local government preference

C. Description:  report

concerning taxes collected and distributed
to different public entities. Report may
include entity name, current tax year, prior
tax year, total amount collected, administra-
tive fee, special assessments, prior adjust-
ments, net distribution paid, total amount of
tax distributed, current monthly adjust-
ments, amounts issued, name of fund,
amount of penalties and interest paid, etc.

D. Retention: three years
after close of tax year for which report cre-
ated

[1.19.6.103 NMAC - Rp, 1.19.6.103
NMAC, 07/24/2006]
1.19.6.104 MANUFACTURED
HOME TAX RECEIPT FILE:
A. Program: treasurer
B. Maintenance system:
local government preference
C. Description: records

concerning manufactured homes that no
longer have an outstanding tax liability.
File may include owner name, account
number, vehicle identification number,
amount paid, type of manufactured home,
model number, size, etc.

D. Retention: three years
after close of tax year for which created
[1.19.6.104 NMAC - Rp, 1.19.6.104
NMAC, 07/24/2006]

1.19.6.105 OIL AND GAS AD
VALOREM TAX FILES:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description: records

concerning copies of distributions and
amount of taxes being received by the coun-
ty. File may include schedules and reports
received from taxation and revenue depart-
ment, etc.

D. Retention: three years
after close of tax year for which created

[1.19.6.105 NMAC - Rp, 1.19.6.105
NMAC, 07/24/2006]
1.19.6.106 OIL AND GAS
WELL INDEX:
A. Program: treasurer
B. Maintenance system:
local government preference
C. Description: copy of

index created by taxation and revenue
department (oil and gas accounting divi-
sion). Index may include well description,
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location, operator, lessee, lease number,
county, school district, etc.

D. Retention: until super-
seded by new index

[1.19.6.106 NMAC - Rp, 1.19.6.106
NMAC, 07/24/2006]
1.19.6.107 TAX RECEIPT
FILE:
A. Program: treasurer
B. Maintenance system:
local government preference
C. Description:  records

concerning receipts issued by the county
treasurer for payment of taxes, fees, and
charges. File may include name of payee
(i.e., land use, corrections, sheriffs, refuse,
utilities, county rental, clerks, housing,
etc.), validation tapes, daily payment post-
ings, remittance reports, etc.

D. Retention: three years
after close of fiscal year in which created
[1.19.6.107 NMAC - Rp, 1.19.6.107
NMAC, 07/24/2006]

1.19.6.108 AUTHORIZATION
TO WAIVE FORM:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description: form
concerning a request to waive penalties for
payment of taxes. Form may include date,
form number, from and to date, account
number, request information, total amount,
refund amount, adjustment documentation,
approved, treasurer or deputy treasurer sig-
nature, etc.

D. Retention:
report released
[1.19.6.108 NMAC - Rp,
NMAC, 07/24/2006]

until audit

1.19.6.108

1.19.6.109 UNDELIVERABLE
PROPERTY TAX BILL:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description:  records
concerning undelivered tax bill. Bill may
include property owner name; bill number;
tax year; tax amount (i.e., interest, penalty,
etc.); property address or description; town,
range, section, lot, or block number; munic-
ipality or school district; property code or
value; tax rate; payment instructions; etc.

D. Retention: six months
after date issued
[1.19.6.109 NMAC - Rp, 1.19.6.109

NMAC, 07/24/2006]

1.19.6.110 DELINQUENT PAY-
MENT TAX NOTICE FILE:
A. Program: treasurer
B. Maintenance system:

local government preference

C. Description:  records
concerning a notice sent out annually to
entities that are delinquent more than two
years in payment of taxes. File may include
bill number, account number, property
description, property code, property
address, owner name or mailing address, tax
year, tax due (i.e., interest, penalty, etc.),
payment instructions, letter to taxation and
revenue, second delinquent notice, etc.

D. Retention: six months
after date issued
[1.19.6.110 NMAC - Rp, 1.19.6.110
NMAC, 07/24/2006]
1.19.6.111 [RESERVED]

[Previous record series 1.19.6.111 NMAC
has been combined with 1.19.6.110 NMAC]

1.19.6.112 REAL PROPERTY
SALES FILE:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description:  records

of real property sold by the state property
tax division for delinquent taxes. File may
include copy of deed, legal documentation,
copy of property sold, taxes paid, name of
new owner, notice of public action, list of
sales, etc.

D. Retention: one year
after date of sale
[1.19.6.112 NMAC - Rp, 1.19.6.112

NMAC, 07/24/2006]

1.19.6.113 PERSONAL PROP-
ERTY SALES FILE:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description:  records

of personal property sold by the county
treasurer for delinquent taxes. File may
include copy of demand warrant issued,
liens filed, documentation on surrender of
personal property, copy of notice of sale,
etc.

D. Retention: until all
delinquent taxes are paid
[1.19.6.113 NMAC - Rp,
NMAC, 07/24/2006]

1.19.6.113

1.19.6.114 [RESERVED]
[Previously filed in County Assessor sched-
ule 1.19.3 NMAC]

1.19.6.115 TAX ROLL FILE:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description:  records

concerning monthly corrections to tax roll
list. File may include claim for refund from
district court, action to change property tax
schedule, copies of motions or filings, stip-

ulated judgment, court orders, final decrees,
authorization from county treasurer, dis-
missals and approvals, assessments (omit-
ted, cancelled, corrected, etc.), department
of finance certified mill rates, correspon-
dence, memoranda, etc.

D. Retention: 10 years
after close of tax year for which corrections
authorized
[1.19.6.115 NMAC - Rp,
NMAC, 07/24/2006]

1.19.6.115

1.19.6.116 BANKRUPTCY
FILES:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description: records

concerning bankruptcy cases filed in feder-
al bankruptcy court that may have outstand-
ing property taxes. File may include notice
of commencement of case (chapters 7, 11,
12, or 13), proof of claim, listing of taxes
due, notice of plan confirmation, plan of
reorganization, debtors disclosure state-
ment, notice of filing documents, notice of
hearing, order confirming debtors plan of
reorganization, discharge of debtors, final
decree closing case, partial payment copies,
correspondence, memoranda, etc.

D. Retention: one year
after close of tax year in which case closed
[1.19.6.116 NMAC - Rp, 1.19.6.116
NMAC, 07/24/2006]

1.19.6.117 MONTHLY FINAN-
CIAL REPORTS:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description: records

concerning monthly financial reports issued
by the county treasurer and distributed to
the county commissioners. Report may
include investments, bank reconcilement,
tax distribution, cash transfers, tax cash
posting, receipts, statement of county bond-
ed debt, tax maintenance schedule, public
school financial statement, etc.

D. Retention: six years
after close of fiscal year in which created
[1.19.6.117 NMAC - Rp, 1.19.6.117
NMAC, 07/24/2006]

1.19.6.118 INVESTMENT CON-
FIRMATION:

A. Program: investments

B. Maintenance system:
local government preference

C. Description: records

confirming that transactions between the
treasurer and the broker have been complet-
ed. Confirmation may include firm name
and address, trade date, settlement date,
account number, initial investment amount,
investment description, purchase or sell
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price, accrued interest, etc. 1.19.6.125 [RESERVED] NEW MEXICO

D. Retention: six years
after date of confirmation 1.19.6.126 certiFicate of | COMMISSION OF PUBLIC
[1.19.6.118 NMAC - Rp, 1.19.6.118 | DESTRUCTION FILE: RECORDS
NMAC, 07/24/2006] A. Program: treasurer

B. Maintenance system: SYNOPSIS

1.19.6.119 INVESTMENT | local government preference 1.18.333 NMAC ERRDS, Department of
FILE: C. Description: records | Taxation and Revenue

A. Program: investments | concerning destruction documentation

B. Maintenance system: | regarding payments on bonds, notes, certifi- | 1. Subject matter: 1.18.333 NMAC,
local government preference cate of indebtedness or interest coupon. | Executive Records Retention and

C. Description:  records | File may include account number, maturity | Disposition Schedule for the Department of

concerning investment of county funds.
File may include firm names and addresses,
trade dates, settlement dates, account num-
bers, investment descriptions, investment
amounts, accrued interest, quote sheets,
repurchase agreements, account informa-
tion, investment forms, copy of payment
voucher, state treasurer’s validated deposit
slip with attached sale transaction, wiring
instructions, etc.

D. Retention: six years
after close of fiscal year in which created
[1.19.6.119 NMAC - Rp 1.19.6.119
NMAC, 07/24/2006]

1.19.6.120 INVESTMENT
PORTFOLIO LISTING:

A. Program: treasurer

B. Maintenance system:
local government preference

C. Description: records

concerning list of all county investments
made by treasurer. Listing may include
investment type, funds invested, date
invested, date of maturity, interest rate,
name of bank or holding agency, money
amount, unpaid interest income, totals, etc.

D. Retention: six years
after close of fiscal year in which created
[1.19.6.120 NMAC - Rp, 1.19.6.120
NMAC, 07/24/2006]

1.19.6.121-123  [RESERVED]
[1.19.6.123 filed in County Manager
1.19.4]

1.19.6.124 DEBT FILE:
A. Program: treasurer
B. Maintenance system:
local government preference
C. Description: records

concerning debts incurred by any county in
New Mexico. File may include debts
(bonds, notes, certificates of indebtedness,
interest coupons, etc.), incurred by the enti-
ty, etc.

D. Retention:

(1) Bank, savings and loan asso-
ciation or other third party: until end of
fiscal year in which debt paid

(2) Debtor agency: two years
after end of fiscal year in which debt paid
[1.19.6.124 NMAC - Rp, 1.19.6.124
NMAC, 07/24/2006]

date, date paid, correspondence, informa-
tion required by debtor agency, etc.

D. Retention: six years
after close of fiscal year in which created
[1.19.6.126 NMAC - Rp, 1.19.6.126
NMAC, 07/24/2006]

HISTORY OF 1.19.6 NMAC:
Pre-NMAC History: The material in this
part was derived from that previously filed
with the State Records Center and Archives:
SRC Rule No. 93-03, Records Retention
and Disposition Schedule for Office of the
County Treasurer, 5-7-93.

History of Repealed Material:

1.19.6 NMAC, LGRRDS Office of the
County Treasurer filed 12/07/2001 -
Repealed effective 07/24/2006

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS

June 23, 2006

Leo R. Lucero, Agency Analysis Bureau
Chief

NM Commission of Public Records

1205 Camino Carlos Rey

Santa Fe, New Mexico 87505

Mr. Lucero:

You recently requested to publish a synop-
sis in lieu of publishing the full content of
the following rule:

* 1.18.333 NMAC ERRDS,
Taxation and Revenue Department;

A review of this rule shows that its impact is
limited to the individual agency to which it
pertain, and it is “unduly cumbersome,
expensive or otherwise inexpedient” to pub-
lish. Therefore, your request to publish a
synopsis for it is approved.

Sincerely,

Sandra Jaramillo
State Records Administrator

SJ/rl

Taxation and Revenue, Motor Vehicle
Division. This rule is a modification to the
existing ERRDS, 1.18.333 NMAC, filed
January 5, 2006. Section 1.18.333.293 will
be modified to add retention and description
modifications from a re-numbered section
1.18.333.360. Sections 1.18.333.615
through 1.18.333.624 and 1.18.333.671 will
be modified to add confidentiality. Sections
1.18.333.600, 1.18.333.604, 1.18.333.634,
1.18.333.654, 1.18.333.655 will be modi-
fied to add retention and description modi-

fications. Sections  1.18.333.606,
1.18.333.607, 1.18.333.613, 1.18.333.622
through  1.18.333.624, 1.18.333.635,
1.18.636 and 1.18.660 through

1.18.333.668 will be new sections to the
rule. Section 1.18.333.657 will be repealed.
The retention and disposition requirements
on this schedule are based on the legal and
use requirements of the records and on their
administrative, legal, fiscal and archival
values. This records retention and disposi-
tion schedule was developed by the State
Records Administrator, the Cabinet
Secretary of the Department of Taxation
and Revenue and legal counsel for the
Department of Taxation and Revenue.

2. Persons affected: The persons affected
are the record producing and record keeping
personnel of the Department of Taxation
and Revenue. Persons and entities normal-
ly subject to the rules and regulations of the
Department of Taxation and Revenue may
also be directly or indirectly affected by this
rule.

3. Interests of persons affected: Interests
include the records produced and main-
tained by the Department of Taxation and
Revenue.

4. Geographical  applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the Department of Taxation and
Revenue. Any person or entity outside the
covered geographical area that conducts
business with or through the Department of
Taxation and Revenue may also be affected
by this rule.

5. Commercially published materials
incorporated: The New Mexico Statutes
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Annotated 1978 were used as reference in
the development of this rule. However, they
do not constitute a substantial portion of this
rule.

6. Telephone number and address of
issuing agency: New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87505.
Telephone number: (505) 476-7900.

7. Effective date of this rule:
2006.

July 24,

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.333.NMAC ERRDS, Department of
Taxation and Revenue.

Alvin Garcia Date

Assistant Attorney General

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS

This is an amendment to 1.18.667 NMAC,
Sections 273, 274, 275 and 276, effective
July 24, 2006.

1.18.667.273 [AETFPE—WATER

ereated:] [RESERVED]
[1.18.667.273 NMAC -
Repealed, 07/24/2006]

N, 7/8/2000;

1.18.667.274 [WATFER—SUPPEY
INSPECTHONFHES:
menesement-and-feld-operations:

B- Maintenanee—system:

ment plant, monitoring plans for sys-
tems: 12 years after date of report or date

reportsi—H-yearsafterdat rtereated
: date-report-er
SAl-ether—doewments—unt
water—systerr—no—tonser—exists:| DRINK-
ING WATER PROGRAM FILES:
A. Program: drinking
water

B. Maintenance system:
alphabetical by name of water system, then
chronological by calendar year

C. Description:  records
concerning the inspection, review, monitor-

ing, and sampling of water systems to deter-
mine compliance with the drinking water
regulations of the New Mexico environ-
mental improvement board. Files may con-
tain _compliance reports, enforcement
reports, water bacteriological analysis
reports, water chemical analysis and
reports, source water assessments, plans
and specifications showing the number of
people served by a water supply system,
location of system maps; documentation of
loans and other types of funding; sanitary
surveys; waivers, correspondence; etc.

D. Retention:

(1) Microbiological analysis

records:

(a) Analysis satisfactory: two
years from date of report

(b) State determinations and
exceptions: five years from date of report

(2) Turbidity and disinfectant

residual measurement records:

a) Meets standards: 12
from date of report

(b) State determinations and
exceptions: 40 years from date of report

(3) Sanitary surveys records,
chemical analysis reports, state
approvals records, enforcement actions

records, vulnerability determination
sampling) records, monitoring frequen-

cy records, lead and copper records,
records regarding control of disinfectants
and disinfection by products, records
regarding multiple wells as a single treat-

cars

record created

(4) Records regarding the state
allowing a higher turbidity limit, records
regarding reduction of turbidity sam-
pling below normal, determination of
groundwater under the direct influence
of surface water records: 40 years from
date of report or date record created
[1.18.667.274 NMAC - Rp SRC Rule No.
85-01 Item No. 901, 7/8/2000; A,
07/24/2006]
[The federal regulations for drinking water
systems are under 40 CFR 142.14.]

1.18.667.275 [BAEFHERIOEO G-

#onfes] [RESERVED]
[1.18.667.275 NMAC - Rp SRC Rule No.

85-01 Item No. 898, 7/8/2000; Repealed,
07/24/2006]

1.18.667.276 [ WAFHER—CEHEMN-

#onfes] [RESERVED]
[1.18.667.276 NMAC - Rp SRC Rule No.

85-01 Item No. 900, 7/8/2000; Repealed,
07/24/2006]
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NEW MEXICO PART 2 PIPELINE SAFETY | 18.60.2.8 ADOPTION OF
COMMISSION OF PUBLIC GENERAL PROVISIONS PORTIONS OF THE CODE OF FED-
ERAL REGULATIONS:
RECORDS 18.60.2.1 ISSUING AGENCY: A Adoption by refer-
New  Mexico Public  Regulation | ence. Except for the variances set forth in
This is an amendment to 1.18.790 NMAC, | Commission. Subsection B of this section, the commis-

Section 151, effective July 24, 2006

1.18.790.151 INCIDENT
REPORTS:

A. Program: technical
and emergency support.

B. Maintenance system:
numerical by state bureau number.

C. Description:  record

concerning a summary of incident(s)
responded to by the New Mexico state
police. Report may show suspect and victim
information, demographics (i.e., DOB,
social security number, height, weight, etc.),
vehicle information (i.e., license number,
vehicle identification number, owner infor-
mation, etc.), stolen property, narrative of
incident, arrest information, etc.

D. Retention:

[ Minei .
prreed—when—subjeetreaches—99—years—of

. .

e : ) i , Ii b . .
sherter

Q) Hine—i
arrest—five-years-after-date-ease-elosed:]
100 years from date of incident then trans-
fer to archives for review and final disposi-
tion.

E. Confidentiality:
Portions of record may contain confidential
information per Section 29-10-4 NMSA
1978 (i.e., arrest records).and Section 14-2-
1. NMSA 1978 (i.e. “law enforcement
records that reveal confidential sources,
methods, information or individuals
accused but not charged with a crime”).
[7/16/96; 1.18.790.151 NMAC - Rn, 1
NMAC 3.2.93.790.60.102, 7/8/2000; A,
07/24/2006]

NEW MEXICO PUBLIC

REGULATION

COMMISSION
TRANSPORTATION DIVISION

Effective 7-17-06, the Public Regulation
Commission repeals 18.60.2 NMAC,
Pipeline Safety (filed 6-16-2003).

NEW MEXICO PUBLIC
REGULATION

COMMISSION
TRANSPORTATION DIVISION

TITLE 18

AND HIGHWAYS
CHAPTER 60 PIPELINE CON-
STRUCTION AND MAINTENANCE

TRANSPORTATION

[18.60.2.1 NMAC - N, 7-17-06]

18.60.2.2 SCOPE: This rule
applies to all owners and operators of gas
and hazardous liquid pipelines and under-
ground facilities, excavators, and one-call
notification systems in New Mexico subject
to the jurisdiction of the commission pur-
suant to applicable laws.

[18.60.2.21 NMAC - N, 7-17-06]

18.60.2.3 STATUTORY
AUTHORITY: Sections 8-8-4, 62-14-9.1,
62-14-10, and 70-3-13 NMSA 1978.
[18.60.2.3 NMAC - N, 7-17-06]

18.60.2.4
Permanent.
[18.60.2.4 NMAC - N, 7-17-06]

DURATION:

18.60.2.5 EFFECTIVE DATE:
July 17, 2006, unless a later date is cited at
the end of a section.

[18.60.2.5 NMAC - N, 7-17-06]

18.60.2.6 OBJECTIVE: The
purpose of this rule is to implement Chapter
62, Article 14 NMSA 1978, and the Pipeline
Safety Act, Sections 70-3-11 to 70-3-20
NMSA 1978.

[18.60.2.6 NMAC - N, 7-17-06]

18.60.2.7 DEFINITIONS: In
addition to the definitions in 49 CFR Parts
40, 190, 191, 192, 195, and 199, and
Sections 62-14-2 and 70-3-12 NMSA 1978,
as used in these rules:

A. applicable laws means
the Hazardous Liquid Pipeline Safety Act,
49 USC Sections 2001 et seq; the
Hazardous Materials Transportation Act, 49
USC Sections 1801 et seq; the Natural Gas
Pipeline Safety Act, 49 USC Sections
60101 et seq; Chapter 62, Article 14 NMSA
1978; the Pipeline Safety Act, Sections 70-
3-11 to 70-3-20 NMSA 1978; these rules,
and commission orders issued pursuant to
them;

B. director means the
director of the transportation division of the
New Mexico public regulation commission
or his designee;

C. staff means the staff of
the pipeline safety bureau of the transporta-
tion division of the public regulation com-
mission; and

D. these rules means Title
18, Chapter 60.

[18.60.2.7 NMAC - Rp, 18.60.2.7 NMAC,
7-17-06]

sion adopts the following portions of the
code of federal regulations, as such may be
amended from time to time, pertaining to
gas and hazardous liquid pipeline operators
and facilities, and concerning the health,
safety, and welfare of persons and property
in New Mexico, as part of this rule:

(1) pipeline safety programs and
procedures. 49 CFR 190.5, 190.233(a) and
(b), and 190.237;

(2) annual, incident, and safety
related condition reports. 49 CFR Part 191;

(3) minimum federal safety stan-
dards. 49 CFR Part 192;

(4) transportation of hazardous
liquids by pipeline, 49 CFR Part 195;

(5) drug and alcohol testing, 49
CFR Parts 40 and 199.

B. New Mexico variances
to adopted federal regulations.

(1) The reporting threshold in
New Mexico shall be $5,000 instead of the
$50,000 reporting threshold established in
49 CFR 191.3.

(2) Leakage surveys of transmis-
sion lines in New Mexico shall be conduct-
ed using leak detection equipment but shall
otherwise be conducted in accordance with
49 CFR 192.706(b).

C. Interpretation of ref-
erences and terms in federal regulations.

(1) References in the code of fed-
eral regulations to “state agency” shall be
deemed references to the transportation
division of the New Mexico public regula-
tion commission;

(2) References in 49 CFR
190.233(a) and (b) to the “associate admin-
istrator, OPS” shall be deemed references to
the director of the transportation division of
the New Mexico public regulation commis-
sion; and

(3) References in 49 CFR
190.233(a) and (b) to 49 CFR 190.233(c),
49 CFR 190.233(c)(2), or 49 CFR 190.
233(g) shall be deemed references to
18.60.4.9 NMAC through 18.60.4.15
NMAC.

(4) References in 49 CFR
192.723(b)(1) to “business district” shall
have the meaning given by the United
States department of transportation in corre-
spondence interpreting the term.

[18.60.2.8 NMAC - Rp, 18.60.2.8 NMAC,
7-17-06]

18.60.2.9 NOTICE OF
INTENT TO CONSTRUCT: Prior to the
start of construction of any new or replace-
ment intrastate natural gas pipeline with a
total construction value of $50,000 or more,
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the operator of such pipeline shall give writ-
ten notice of its intent to construct to the
Transportation Division Director, Post
Office Box 1269, Santa Fe, New Mexico,
87504-1269. The notice of intent to con-
struct shall state:

A. the pipe material;

B. the finished diameter,
length, and approximate location of the
pipeline;

C. the size and capacity of
any compressors or pumps;
D. and the contemplated

date construction will commence.
[18.60.2.9 NMAC - Rp, 18.60.2.18 NMAC,
7-17-06]

18.60.2.10 REPORTS OF MAS-
TER METERS: Annually, by March 15,
each owner or operator of a gas distribution
or transmission system shall report to the
director the name, address, and location of
any master meter operator connected to its
facilities.

[18.60.2.10 NMAC - Rp,
NMAC, 7-17-06]

18.60.2.19

18.60.2.11 OPERATION AND
MAINTENANCE MANUAL:  Each
owner or operator of gas or hazardous liquid
pipeline facilities in New Mexico, whether
above ground or underground, shall file
with the director a manual prescribing its
procedures for emergencies and for inspec-
tion and maintenance of each pipeline facil-
ity it owns or operates and a plan for classi-
fication and repair of leaks consistent with
18.60.2.12 NMAC. Any change to proce-
dures set forth in the manual must be filed
with the director within twenty (20) days
after the change is made.

[18.60.2.11 NMAC - Rp, 18.60.2.21
NMAC, 7-17-06]
18.60.2.12 CLASSIFICATION

AND REPAIR OF LEAKS: Immediately
upon discovery, and in accordance with
generally accepted industry criteria, an
owner or operator shall classify a leak as:

A. a hazardous leak, grade
I or C, if it is a leak which, due to its loca-
tion and/or magnitude, constitutes an imme-
diate hazard to persons or property;

B. a potentially hazardous
leak, grade II or B, if it is a leak that does
not constitute an immediate hazard, but may
become hazardous if not repaired within a
reasonable time period; or

C. a non-hazardous leak,
grade IIT or A, if it is a leak which does not
constitute a hazard and shows no indication
of becoming hazardous before routine
scheduled repair could be accomplished.
[18.60.2.12 NMAC - Rp, 18.60.2.22
NMAC, 7-17-06]

18.60.2.13 OIL PIPELINE TAR-

IFFS:

A. An owner or operator
of an oil pipeline shall file with the com-
mission at least ten (10) days prior to its
effective date two (2) copies of its tariff
covering intrastate movements within New
Mexico.

B. An owner or operator
of an oil pipeline shall file with the com-
mission at least ten (10) days prior to its
effective date two (2) copies of any changes
to its tariff.

C. If an owner or operator
of an oil pipeline assesses separate charges
for the gathering of oil and for its trans-
portation and delivery, the charges shall be
separately specified in its tariff.

D. In determining whether
an oil pipeline’s rates for the transportation
of oil are reasonable, the commission shall
consider:

(1) the actual costs to transport;

(2) market factors;

(3) the range of rates being
charged by other oil pipelines for similar
services;

(4) any other factors the commis-
sion deems relevant.

[18.60.2.13 NMAC - N, 7-17-06]

History of 18.60.2 NMAC:

Pre-NMAC History: The material in this
rule was derived from that previously filed
with the commission of public pecords-state
records center and archives.

SCC 69-29, Order No. 2966, Cause No.516,
filed 9-24-69.

SCC 71-2, Amended Order No. 2966,
Cause No.516, filed 3-18-71.

SCC 72-1, Amended Order No. 3096,
Cause No.516, filed 1-12-72.

SCC 77-2, Order No. 3096-C, Docket
No.750, filed 3-04-77.

SCC 79-4, Regulations Relating to
Minimum Safety Standards for the
Transportation of Natural and other Gas by
Pipeline, filed 6-27-79.

SCC 84-9-PL, Regulation for the
Transportation of Natural and other Gas by
Pipeline - Minimum Standards, filed 11-26-
84.

History of Repealed Material: 18 NMAC
60.1, General Provisions; 18 NMAC 60.2,
Reports Required for New Master Meters
and Third Party Damage; 18 NMAC 60.3,
Requirement of Filing of Procedural
Manual; 18 NMAC 60.4, Classification and
Repair of Leaks; 18 NMAC 60.5, Pipeline
Safety Program Procedures; 18 NMAC
60.6, Transportation of Natural and Other
Gas by Pipeline: Minimum Federal Safety
Standards: Annual and Incident Reports; 18
NMAC 60.7, Transportation of Natural and
Other Gas by Pipeline: Minimum Federal
Safety Standards; 18 NMAC 60.8,
Transportation of Hazardous Liquids by

Pipeline; 18 NMAC 60.9, Pipeline Safety
Regulations: Drugs & Alcohol Testing; 18
NMAC 60.10, Procedures for
Transportation Workplace Drug & Alcohol
Testing Programs (all filed 5-1-96) repealed
7-1-03.

Other History:

SCC 84-9-PL, Regulation for the
Transportation of Natural and other Gas by
Pipeline - Minimum Standards, filed 11-26-
84, was renumbered into first version of the
New Mexico Administrative Code as 18
NMAC 60.1 through 18 NMAC 60.10,
effective 6-5-96.

18 NMAC 60.1 through 18 NMAC 60.10
(all filed 5-1-96), were replaced by 18.60.2
NMAC, Pipeline Safety, effective 7-1-03.
18.60.2 NMAC, Pipeline Safety (filed 6-16-
2003) replaced by 18.60.2 NMAC, Pipeline
Safety General Provisions, effective 7-17-
06.

NEW MEXICO PUBLIC
REGULATION

COMMISSION
TRANSPORTATION DIVISION

TITLE 18

AND HIGHWAYS
CHAPTER 60 PIPELINE CON-
STRUCTION AND MAINTENANCE
PART 4 PIPELINE SAFETY
ENFORCEMENT PROCEDURES

TRANSPORTATION

18.60.4.1 ISSUING AGENCY:
New  Mexico  Public  Regulation
Commission.

[18.60.4.1 NMAC - N, 7-17-06]

18.60.4.2 SCOPE: This rule
applies to all owners and operators of gas
and hazardous liquid pipelines and under-
ground facilities, excavators, and one-call
notification systems in New Mexico subject
to the jurisdiction of the commission pur-
suant to applicable laws.

[18.60.4.2 NMAC - N, 7-17-06]

18.60.4.3 STATUTORY
AUTHORITY: Sections 8-8-4, 62-14-9.1,
62-14-10, and 70-3-13 NMSA 1978.
[18.60.4.3 NMAC - N, 7-17-06]

18.60.4.4
Permanent.
[18.60.4.4 NMAC - N, 7-17-06]

DURATION:

18.60.4.5 EFFECTIVE DATE:
July 17, 2006, unless a later date is cited at
the end of a section.

[18.60.4.5 NMAC - N, 7-17-06]

18.60.4.6 OBJECTIVE: The
purpose of this rule is to prescribe proce-
dures to administer and enforce Chapter 62,
Article 14 NMSA 1978, and the Pipeline
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Safety Act, Sections 70-3-11 to 70-3-20
NMSA 1978.
[18.60.4.6 NMAC - N, 7-17-06]

18.60.4.7 DEFINITIONS: In
addition to the definitions in 18.60.2.7 and
18.60.5.7 NMAC, as used in this rule,
respondent means an owner or operator of
gas and hazardous liquid pipelines or under-
ground facilities, an excavator, or a one-call
notification system.

[18.60.4.7 NMAC - Rp, 18.60.2.7 NMAC,
7-17-06]

18.60.4.8 INSPECTIONS AND
INVESTIGATIONS:
A. Pipelines.

(1) Staff is authorized to enter
upon, inspect, and examine, at reasonable
times and in a reasonable manner, those
records and pipeline facilities of an owner
or operator relevant to determining whether
the owner or operator is in compliance with
applicable laws.

(2) Staff may conduct an inspec-
tion pursuant to:

(a) scheduling by staff;

(b) a written complaint received
from a member of the public;

(¢) information obtained from a
previous inspection;

(d) an accident or incident; or

(e) whenever the commission or
the director deems it appropriate.

(3) If, after an inspection, staff
believes that further information is needed
to determine appropriate action, staff may
send a request for specific information to
the owner or operator. The owner or opera-
tor shall answer the request within thirty
(30) days of its receipt.

(4) The commission may, subject
to applicable laws, require testing of por-
tions of facilities that have been involved in,
or affected by, an accident. The commis-
sion shall make every effort to negotiate
with the owner or operator of the facility a
mutually acceptable plan for performing the
testing.

(5) When the information
obtained from an inspection or from other
appropriate sources indicates that further
commission action is warranted, the direc-
tor shall issue a notice of probable violation
or notice of intent to issue a hazardous facil-
ity order, as appropriate.

B. Excavation. A one-call
notification system, underground facility
operator, excavator, or project owner, as
appropriate, shall, upon reasonable notice
and presentation of identification, grant
staff access to:

(1) an excavation site for the pur-
pose of previewing, observing, or examin-
ing an excavation activity;

(2) all records pertaining to an
excavation activity that are in the posses-

sion of the one-call notification system,
underground facility operator, excavator, or
project owner.

[18.60.4.8 NMAC - Rp, 18.60.2.9 NMAC,
7-17-06]

18.60.4.9 SERVICE OF
PROCESS: Whenever this rule requires
notice or other process to be served on a
respondent, the notice or other process shall
be served at the last known address of the
respondent.

[18.60.4.9 NMAC - Rp, 18.60.2.10 NMAC,
7-17-06]

18.60.4.10 NOTICE OF PROBA-
BLE VIOLATION:
A. Except as otherwise

provided in Section 70-3-19 NMSA 1978,
the director shall begin an enforcement pro-
ceeding by serving a notice of probable vio-
lation on the respondent.

B. The director may serve
a notice of probable violation of applicable
laws through staff on the respondent or the
respondent’s agent at an excavation site. In
such case, the director shall also serve the
notice of probable violation by mail on the
respondent as prescribed in 18.60.4.9
NMAC.

C. A notice of probable
violation shall include a statement of those
provisions of applicable laws that the
respondent is alleged to have violated, a
statement of the evidence upon which the
allegations are based, a statement that the
respondent may request a settlement confer-
ence within fifteen (15) days of receipt of
the notice of probable violation, and
instructions regarding how the respondent
may request a settlement conference. A
respondent shall respond to the allegations
in writing within fifteen (15) days of receipt
of the notice of probable violation. The
director may, in his discretion and in accor-
dance with applicable laws, grant or deny a
request for a settlement conference.

D. If, in his discretion, the
director determines that a settlement confer-
ence would be useful, the notice of probable
violation shall also contain a date, time and
location for a settlement conference, and a
statement that if the respondent fails to
appear for the settlement conference, the
respondent will be deemed to have admitted
the violation.

E. The director may
amend a notice of probable violation at any
time prior to issuance of a final order.
[18.60.4.10 NMAC - Rp, 18.60.2.11
NMAC, 7-17-06]

18.60.4.11 ATTORNEY REPRE-
SENTATION. In settlement conferences,
dispositional hearings, commission hear-
ings conducted pursuant to this rule, and
arbitrations and mediations conducted pur-

suant to 18.60.5 NMAC, respondents shall
be represented as provided in this section.

A. An individual or sole
proprietorship shall appear in person on his
or her own behalf or may be represented by
an attorney.

B. A partnership with
fewer than ten (10 ) partners, whether limit-
ed or general, who are all natural persons,
may appear and be represented by an attor-
ney or by a general partner or manager who
has been authorized by the general partner-
ship to do so.

C. A limited liability com-
pany with fewer than ten (10) members,
who are all natural persons, may appear and
be represented by an attorney or by a man-
ager or member who has been authorized by
the limited liability company to do so.

D. A corporation whose
voting shares are held by a single share-
holder or closely knit group of shareholders
who are all natural persons active in the
operation of the business may appear and be
represented by an attorney or by an officer
or manager who has been authorized by the
corporation to do so.

E. All other persons shall
be represented by an attorney.

[18.60.4.11 NMAC - N, 7-17-06]

18.60.4.12 SETTLEMENT
CONFERENCES: The director may con-
duct a settlement conference with the
respondent at the date, time and in the man-
ner set forth in the notice of probable viola-
tion, or at such other time agreed to by the
director and the respondent. At the settle-
ment conference, the director shall explore
with the respondent the facts of the probable
violation and the possibility of reaching an
agreed upon resolution, which may include
dismissal or a voluntary settlement agree-
ment with administrative or civil penalties
or other sanctions.

A. Voluntary dismissal.
If the director and respondent agree to dis-
miss the notice of probable violation, the
director shall issue a letter dismissing the
probable violation which shall resolve the
matter.

B. Voluntary settlement
agreement. If the director and respondent
agree to settle, the director and respondent
shall enter into and sign a written settlement
agreement which shall resolve the matter.
The written settlement agreement shall
include any administrative or civil penalties
or other sanctions and the respondent’s
knowing waiver of his right to a formal
hearing.

C. Failure to settle. If the
respondent appears at the settlement confer-
ence but does not agree to terms and condi-
tions that are satisfactory to the director, the
director may request a hearing before the
commission pursuant to 18.60.4.14 NMAC
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or file a petition in district court for injunc-
tive action.

D. Failure to appear. If
the respondent fails to appear for the settle-
ment conference, the respondent will be
deemed to have admitted the violation.
Within ten (10) days, the director may serve
on respondent a determination of violation.
The determination shall include notice of
the respondent’s right to appeal pursuant to
18.60.4.14 NMAC and may include notice
of a dispositional hearing pursuant to
18.60.4.13 NMAC.

E. Alternative  proce-
dures. The director may give notice of a
dispositional hearing, request a hearing
before the commission, or file a petition in
district court for injunctive action without
offering to hold a settlement conference.

[18.60.4.12 NMAC - Rp, 18.60.2.12
NMAC, 7-17-06]
18.60.4.13 DISPOSITIONAL
HEARINGS:

A. Notice. Not less than

twenty (20) days prior to the date of the dis-
positional hearing, the director shall serve
on the respondent notice of the disposition-
al hearing and copies of the notice of prob-
able violation, staff’s inspection reports,
and any third party complaints or damage
reports by mail as prescribed by 18.60.4.9
NMAC. The notice shall state in boldface
type that failure to appear at the disposition-
al hearing may result in the issuance of a
default disposition and administrative or
civil penalties or other sanctions.

B. Procedures.

(1) The director shall appoint a
person or a panel to hear the case, or may
hear the case himself or herself.

(2) The dispositional hearing shall
be recorded by mechanical or electronic
means and the director, or person or panel
conducting the hearing, shall determine if
the record shall be transcribed.

(3) If the director does not hear
the case himself or herself, the person or
panel conducting the dispositional hearing
shall issue a recommended disposition to
the director setting forth findings of fact, the
amount of any administrative or civil penal-
ties, and any other sanctions.

C. Disposition. The direc-
tor shall promptly act on the recommended
disposition. The director’s disposition shall
include:

(1) findings of fact;

(2) the amount of the penalty and
the procedure for its payment, if an admin-
istrative or civil penalty is assessed;

(3) a statement of the actions
required to be taken by the respondent and
the time by which each action must be
accomplished; and

(4) a statement that the respon-
dent may appeal the director’s disposition

by filing a request for a hearing before the
commission pursuant to 18.60.4.14 NMAC.
D. Failure to appear. If
the respondent fails to appear for the dispo-
sitional hearing, the director may issue a
default disposition, which may include
administrative or civil penalties or other
sanctions.
[18.60.4.13 NMAC - N, 7-17-06]

18.60.4.14 HEARINGS
BEFORE THE COMMISSION:

A. Request for hearing.

(1) By the director. At any time
after the notice of probable violation has
been served on the respondent, the director
may request a hearing before the commis-
sion.

(2) By the respondent. A
respondent may appeal a determination
made by the director pursuant to Subsection
D of 18.60.4.12 NMAC or a disposition
made by the director pursuant to 18.60.4.13
NMAC by filing a request for hearing
before the commission. The respondent
shall file the appeal with the docket filing
unit of the commission within thirty (30)
days of the date the director’s determination
or disposition is mailed to the respondent.
The appeal shall be in writing and signed by
the respondent and shall set forth the factu-
al basis for the appeal and the nature of the
relief requested. An appeal may request a
stay of the director’s determination or dis-
position pending a decision of the commis-
sion.

B. Notice of hearing. The
commission shall:

(1) fix a time and location for a
public hearing on the alleged violations; and

(2) serve notice of the hearing
upon the respondent by mail as prescribed
by 18.60.4.9 NMAC not less than ten (10)
days prior to the date of the hearing with
copies of the notice of probable violation,
staff’s inspection reports, and any third
party complaints or damage reports. The
notice shall state in boldface type that fail-
ure to appear at the hearing may result in a
default judgment and the imposition of
administrative or civil penalties or other
sanctions.

C. Hearing procedures.
The commission may appoint a hearing
examiner or may hear the matter itself. The
commission or hearing examiner shall con-
duct the hearing in accordance with the
PRC rules of procedure. If a hearing exam-
iner conducts the hearing, the hearing
examiner shall submit to the commission a
recommended decision with findings of fact
and conclusions of law.

[18.60.4.14 NMAC - Rp, 18.60.2.13 and
18.60.2.14 NMAC, 7-17-06]

18.60.4.15 STIPULATION:
A. At any time before the

issuance of a final order, the director and the
respondent may agree to resolve a case by
stipulation. The stipulation may include
assessment or waiver of a civil or adminis-
trative penalty or other sanctions.

B. A stipulation shall
include:

(1) an admission by the respon-
dent of all jurisdictional facts;

(2) an express waiver of the right
to pursue further procedural remedies
before the commission and of the right to
seek judicial review or otherwise challenge
or contest the validity of the stipulation;

(3) an acknowledgement that the
notice of probable violation may be used to
construe the terms of the stipulation;

(4) an acknowledgement that the
stipulation will be considered a violation for
purposes of penalties for subsequent viola-
tions; and

(5) a statement of the actions to be
taken by the respondent and the time by
which each action shall be accomplished.

C. If a case is resolved by
stipulation, staff shall file a motion request-
ing approval of the stipulation and closing
of the case.

[18.60.4.15 NMAC - Rp, 18.60.2.15
NMAC, 7-17-06]
18.60.4.16 FINAL  ORDER:

After a hearing, and the consideration of
any exceptions pursuant to the PRC rules of
procedure, the commission shall issue a
final order that includes:

A. findings of fact and
conclusions of law;
B. the amount of the

penalty and the procedure for its payment, if
a civil or administrative penalty is assessed;
and

C. a statement of the
actions required to be taken by the respon-
dent and the time by which each action must
be accomplished.

[18.60.4.16 NMAC - Rp, 18.60.2.16
NMAC, 7-17-06]
18.60.4.17 PAYMENT OF
PENALTY:

A. A respondent shall pay

an administrative or civil penalty agreed to
in a voluntary settlement agreement or
assessed in a director’s disposition or com-
mission final order by certified check or
money order made payable to the New
Mexico Public Regulation Commission and
shall submit the payment to the address pro-
vided by the commission.

B. If a respondent fails to
pay the full amount of an administrative or
civil penalty within twenty (20) days of
receipt of a director’s disposition or com-
mission final order, or other time frame
specified in the disposition or order, the
commission or director may file an action in



686

New Mexico Register / Volume XVII, Number 13 / July 17, 2006

district court to collect the assessed penalty.
[18.60.4.17 NMAC - Rp, 18.60.2.17
NMAC, 7-17-06]

18.60.4.18 REFERRAL FOR
PROSECUTION: If an employee of the
transportation division of the New Mexico
public regulation commission becomes
aware of any actual or possible activity sub-
ject to criminal penalties under Section 70-
3-19 NMSA 1978, the employee shall
report such actual or possible activity to the
office of the attorney general for the state of
New Mexico.

[18.60.4.18 NMAC - Rp,
NMAC, 7-17-06]

18.60.2.26

History of 18.60.4 NMAC:

Pre-NMAC History: The material in this
rule was derived from that previously filed
with the Commission of Public Records-
State Records Center and Archives.

SCC 69-29, Order No. 2966, Cause No.516,
filed 9-24-69.

SCC 71-2, Amended Order No. 2966,
Cause No.516, filed 3-18-71.

SCC 72-1, Amended Order No. 3096,
Cause No.516, filed 1-12-72.

SCC 77-2, Order No. 3096-C, Docket
No.750, filed 3-04-77.

SCC 79-4, Regulations Relating to
Minimum Safety Standards for the
Transportation of Natural and other Gas by
Pipeline, filed 6-27-79.

SCC 84-9-PL, Regulation for the
Transportation of Natural and other Gas by
Pipeline - Minimum Standards, filed 11-26-
84.

History of Repealed Material: 18 NMAC
60.1, General Provisions; 18 NMAC 60.2,
Reports Required for New Master Meters
and Third Party Damage; 18 NMAC 60.3,
Requirement of Filing of Procedural
Manual; 18 NMAC 60.4, Classification and
Repair of Leaks; 18 NMAC 60.5, Pipeline
Safety Program Procedures; 18 NMAC
60.6, Transportation of Natural and Other
Gas by Pipeline: Minimum Federal Safety
Standards: Annual and Incident Reports; 18
NMAC 60.7, Transportation of Natural and
Other Gas by Pipeline: Minimum Federal
Safety Standards; 18 NMAC 60.8,
Transportation of Hazardous Liquids by
Pipeline; 18 NMAC 60.9, Pipeline Safety
Regulations: Drugs & Alcohol Testing; 18
NMAC 60.10, Procedures for
Transportation Workplace Drug & Alcohol
Testing Programs (all filed 5-1-96) repealed
7-1-03.

Other History:

SCC 84-9-PL, Regulation for the
Transportation of Natural and other Gas by
Pipeline - Minimum Standards, filed 11-26-
84, was renumbered into first version of the
New Mexico Administrative Code as 18

NMAC 60.1 through 18 NMAC 60.10,
effective 6-5-96.

18 NMAC 60.1 through 18 NMAC 60.10
(all filed 5-1-96), were replaced by 18.60.2
NMAUC, Pipeline Safety, effective 7-1-03.
Those applicable portions of 18.60.2
NMAC, Pipeline Safety (filed 6-16-2003)
replaced by 18.60.4 NMAC, Pipeline Safety
Enforcement Procedures, effective 7-17-06.

NEW MEXICO PUBLIC
REGULATION

COMMISSION
TRANSPORTATION DIVISION

TITLE 18

AND HIGHWAYS
CHAPTER 60 PIPELINE CON-
STRUCTION AND MAINTENANCE
PART 5 PIPELINE SAFETY
EXCAVATION DAMAGE PREVEN-
TION

TRANSPORTATION

18.60.5.1

New Mexico
Commission.
[18.60.5.1 NMAC - N, 7-17-06]

ISSUING AGENCY:
Public  Regulation

18.60.5.2 SCOPE: This rule
applies to all one-call notification systems,
excavators, and owners and operators of
pipelines and other underground facilities in
New Mexico subject to the jurisdiction of
the commission.

[18.60.5.2 NMAC - N, 7-17-06]

18.60.5.3 STATUTORY
AUTHORITY: Sections 8-8-4, 62-14-7.1,
62-14-10, 70-3-4, and 70-3-13 NMSA
1978.

[18.60.5.3 NMAC - N, 7-17-06]

18.60.5.4
Permanent.
[18.60.5.4 NMAC - N, 7-17-06]

DURATION:

18.60.5.5 EFFECTIVE DATE:
July 17, 2006, unless a later date is cited at
the end of a section.

[18.60.5.5 NMAC - N, 7-17-06]

18.60.5.6 OBJECTIVE: The
purpose of this rule is to implement Chapter
62, Article 14 NMSA 1978 by providing
procedures for preventing excavation dam-
age and for dealing with damage when it
occurs.

[18.60.5.6 NMAC - N, 7-17-06]

18.60.5.7 DEFINITIONS: In
addition to the definitions in Section 62-14-
2 NMSA 1978, as used in this rule:

A. access information
means a telephone number, a facsimile
number, an email address, and, if available,
a website address;

B. bid locate means the
marking of underground facilities at the
request of a project owner for the purpose of
providing information to persons bidding
on a project;

C. design locate means
the marking of underground facilities at the
request of a project owner for the purpose of
providing information to persons designing
a project;

D. excavation locate
means the marking of underground facilities
at the request of an excavator for the pur-
pose of providing information to an excava-
tor working on a project;

E. holiday means the day
New Mexico state government observes
New Year’s Day, Martin Luther King, Jr’s,
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veteran’s
Day, Thanksgiving Day, President’s Day,
and Christmas Day;

F. non-member  UFO
means a UFO that is not a member of a one-
call system;

G project owner means
the owner of a project involving excavation
or the person designated by the owner to be
in charge of the project involving excava-
tion;

H. road maintenance
means routine grading and resurfacing of
the earth and gravel surface, but not the sub-
base, of a roadway for the purpose of main-
taining the surface condition of the road and
includes recovery of material from a borrow
ditch but does not include road construction
or reconstruction and shall entail moving no
more than four (4) inches of earth; road
maintenance does not include street sweep-
ing or road milling and resurfacing as long
as the subsurface is not disturbed;

L underground facility
operator (UFO) means a person who oper-
ates an underground facility; and

J. working day means a
twenty-four (24) hour period excluding
weekends and holidays.

[18.60.5.7 NMAC - N, 7-17-06]

18.60.5.8 RESPONSIBILITIES
OF ONE-CALL NOTIFICATION SYS-

TEMS: A one-call notification system
shall:
A. provide toll-free access;
B. provide to the commis-

sion quarterly the name, contact person, and
access information for each member of the
one-call notification system;

C. notify the commission
of the service area in which the one-call
notification system operates;

D. have a written coordi-
nation agreement with other one-call notifi-
cation systems operating in New Mexico;

E. keep a record of all
locate requests, tickets, and clears for five
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(5) years and make such records available to
the commission upon request;

F. report to the commis-
sion quarterly the:

(1) average wait time for
answered calls for each month in the quar-
ter;

(2) number of calls received for
each month in the quarter;

(3) number of tickets generated
for each month in the quarter;

(4) number of requests by type
(regular, priority, emergency) for each
month in the quarter;

G report any changes in
access information to the commission on or
before the date the information will change;

H. inform any person who
calls with a complaint that he or she may
file a complaint with the commission, and
provide the commission’s access informa-
tion, if the one-call system is unable to sat-
isfactorily resolve the matter.

[18.60.5.8 NMAC - N, 7-17-06]

18.60.5.9
OF UFOs:

A. All UFOs.

(1) A UFO shall report any
changes in access information to the com-
mission on or before the date the informa-
tion will change.

(2) A UFO shall keep a record of
all locate requests and make such records
available to the commission upon request.

(3) A UFO shall retain records of
locate requests and excavation notices for a
period of five (5) years.

(4) A UFO that utilizes contrac-
tors to perform locate and excavation activ-
ities on its behalf shall be responsible for
compliance with the law and these rules.

B. Non-member UFOs.
A non-member UFO shall:

(1) continuously advise the gener-
al public and excavators known to work in
the area where the non-member UFO’s
underground facilities exist of:

(a) the requirement to submit a
request for a locate at least two (2) working
days prior to commencing any excavation;

(b) the local or toll-free telephone
number or other authorized contact method
for submitting locate requests; and

(c) the local or toll-free telephone
number for reporting damage or an emer-
gency situation to the non-member UFO;

(2) at a minimum, provide tele-
phone access at no cost to an excavator dur-
ing normal business hours Monday to
Friday, excluding holidays.

[18.60.5.9 NMAC - N, 7-17-06]

RESPONSIBILITIES

18.60.5.10 L O C ATE
REQUESTS: An excavator shall make an
excavation locate request for all projects
involving excavation, including road main-

tenance.

A. Submittal.

(1) One-call notification sys-
tems. An excavator shall submit an exca-
vation locate request to each one-call notifi-
cation system:

(a) by telephone or in person dur-
ing normal business hours Monday to
Friday, excluding holidays; or

(b) by facsimile or electronically
twenty-four hours a day, seven days a week.

(2) Non-member UFQOs. An
excavator shall also submit an excavation
locate request to each non-member UFO.

B. Size of locate requests.

(1) An excavator shall determine
the maximum area that he can reasonably
expect to excavate within a ten (10) work-
ing day period and shall request an excava-
tion locate for that area only.

(2) An excavator may request
relocates for the same area only if justified
by the circumstances and nature of the
work; such justification shall be made part
of the relocate request.

C. Minimum informa-
tion required. When requesting an excava-
tion locate or a locate conference, an exca-
vator shall comply with the requirements of
the one-call notification system or non-
member UFO operating in the intended
excavation area and shall provide accurate
and truthful information. A locate request
shall be deemed incomplete if it does not
contain, at a minimum:

(1) the name and contact informa-
tion of the excavator;

(2) a description and the purpose
of the type of work to be done;

(3) the name of the person for
whom the work is being done;

(4) whether or not the excavation
site is pre-marked in white;

(5) an accurate physical descrip-
tion of the location and size of the excava-
tion site. Reference to a plat of a subdivi-
sion shall not by itself be sufficient descrip-
tion;

(6) driving instructions to a rural
excavation site;

(7) spotting instructions;

(8) any appropriate remarks
regarding access to or hazards at the site.

D. Processing.

(1) A one-call notification system
or non-member UFO may hold a locate
request in suspension until it is complete.
The one-call notification system or non-
member UFO shall contact an excavator
within three (3) hours to request any miss-
ing information that prevents the one-call
notification system or non-member UFO
from processing the request.

(2) A one-call notification system
or non-member UFO shall process all com-
plete locate requests within three (3) hours

of receipt. A one-call notification system or
non-member UFO shall deem locate
requests received on a weekend or holiday,
or after 4:00 pm on a working day, to have
been received at 7:00 am on the next work-
ing day and shall deem locate requests
received before 7:00 am on a working day
to have been received at 7:00 am on that
working day.

(3) Upon receipt of a complete
locate request:

(a) a one-call notification system
shall issue a ticket with a unique number to
the requesting excavator as confirmation; a
one-call notification system shall send a
ticket to all members of the system that
have underground facilities in the excava-
tion area, or notify members by telephone; a
ticket shall become effective at the date and
time a one-call notification system issues a
ticket number; if the ticket is for a confer-
ence, the ticket shall be marked “wide area
conference,” “bid conference,” or “design
conference,” as appropriate;

(b) a non-member UFO shall pro-
vide, by telephone, facsimile, or e-mail,
confirmation of receipt and a unique confir-
mation number to the requesting excavator,
followed by a written confirmation of
receipt if the initial confirmation was made
by telephone; the confirmation shall be the
equivalent of a ticket and shall be effective
at the date and time the non-member UFO
initially contacts the excavator.

[18.60.5.10 NMAC - N, 7-17-06]

18.60.5.11 WIDE AREA
LOCATE REQUESTS: An excavator
who expects a project to take more than ten
(10) working days to complete shall either
request separate locates which meet the
requirements of Subsection B of 18.60.5.10
NMAC or follow the conference procedure
set forth in this section.

A. If an excavator expects
that an excavation will take more than ten
(10) working days to complete, the excava-
tor shall contact the one-call notification
system and non-member UFOs to request a
wide area conference. The one-call notifi-
cation system and non-member UFOs shall
process the request as provided in
Subsection D of 18.60.5.10 NMAC.

B. A UFO shall contact an
excavator who requests a wide area confer-
ence within two (2) working days of the
issuance of the conference ticket to sched-
ule a conference.

C. At the conference, the
excavator shall develop a written work plan
in concert with each UFO, which shall be
signed by all parties. Updates or revisions
to the work plan shall also be in writing and
signed by all parties.

D. After the work plan has
been developed, an excavator shall request



688

New Mexico Register / Volume XVII, Number 13 / July 17, 2006

a wide area excavation locate. The one-call
notification system or non-member UFO
shall process the request as provided in
Subsection D of 18.60.5.10 NMAC. The
excavation ticket shall reference the wide
area conference ticket number and cite the
work plan as the description of the work to
be performed.

E. An excavator working
pursuant to a wide area excavation locate
ticket shall request reaffirmation of the tick-
et every ten (10) working days for the dura-
tion of the ticket. For the purpose of reaf-
firmation, a working day begins on the date
and time stamped on the ticket and ends ten
(10) working days from such date and time.
Unless the excavator states that the existing
markings are sufficient for the time being, a
UFO shall verify that existing markings are
still visible, refresh them if needed, and
continue to locate according to the work
plan.

[18.60.5.11 NMAC - N, 7-17-06]

18.60.5.12 DESIGN AND BID
LOCATE REQUESTS: A project owner
shall request information regarding the
location of underground facilities in accor-
dance with either Subsection A or B of this
section, but may not switch methods once
having made an election.

A. Physical locates.

(1) A project owner may request
from one-call notification systems and non-
member UFOs a design locate or a bid
locate.

(2) The one-call notification sys-
tem and non-member UFOs for the intend-
ed excavation area shall issue a ticket
marked “bid locate” or “design locate” as
appropriate.

(3) UFOs shall physically mark
the location of underground facilities on the
site within two (2) working days from the
date of the ticket.

(4) Designers or bidders, as
appropriate, shall capture data from the site
within ten (10) working days from the end
of the two day marking period.

(5) A project owner shall not
request relocates or time extensions.

B. Conferences.

(1) A project owner may request
from the one-call notification system for the
intended excavation area and non-member
UFOs a design conference or bid confer-
ence with UFOs.

(2) The one-call notification sys-
tem for the intended excavation area shall
process the request as provided in
Subsection D of 18.60.5.10 NMAC.

(3) UFOs shall contact the project
owner within two (2) working days to
arrange to provide information to designers
or bidders within a reasonable time.

(4) A project owner and UFOs
shall continue coordinating until the bid for

the project has been awarded and an exca-
vator requests an excavation locate.
[18.60.5.12 NMAC - N, 7-17-06]

18.60.5.13 MARKING EXCA-
VATION SITES:
A. Excavators. The com-

mission encourages excavators to mark all
proposed excavation sites in accordance
with American public works association
(APWA) standards. In assessing adminis-
trative penalties for damage to underground
facilities, the commission may consider
whether and how well an excavator marked
a proposed excavation site.

B. UFOs.

(1) A UFO shall mark under-
ground facilities for excavation purposes in
accordance with the APWA standards.

(2) A UFO shall locate and mark
its underground facilities within two (2)
working days from the effective date of the
ticket.

(3) If it does not have under-
ground facilities at the excavation site, a
UFO may write “clear” or “no underground
facilities” and the UFO’s name at the site in
the appropriate color. Alternatively:

(a) a UFO that is a member of the
one-call notification system for the intended
excavation area may contact the one-call
notification system within two (2) working
days to report it has no underground facili-
ties;

(b) a non-member UFO may:

(i) if it receives a locate
request by telephone, and can determine at
the time of the call that it has no under-
ground facilities in the intended excavation
area, so inform the excavator at the time of
the call;

(ii) contact the excava-
tor directly by telephone, facsimile, or
email, within two ( 2) working days to
report it has no underground facilities;

(iii) in either case, both
the non-member UFO and the excavator
shall document the notification.

(4) The locate markings shall be
valid for ten (10) working days from the end
of the two (2) day marking period. For the
purpose of excavation, a working day
begins on the date and time stamped on the
ticket and ends twelve (12) working days
from such date and time.

(5) If a UFO fails to mark its
underground facility in accordance with the
requirements of applicable laws, the UFO
may be liable to the excavator in accordance
with Subsection C of 62-14-5 NMSA 1978.
[18.60.5.13 NMAC - N, 7-17-06]

18.60.5.14 IDENTIFYING
UNDERGROUND FACILITIES FOR
ROAD MAINTENANCE: In response to
an excavation locate request for road main-
tenance, a UFO shall physically mark its

underground facilities that are parallel to the
road, as provided in Subsection A, and shall
either physically mark or locate by marker
its underground facilities that cross the
road, as provided in Subsection B.

A. Underground facili-
ties parallel to road. A UFO shall physi-
cally mark the location of all underground
facilities located parallel to the road to be
maintained if the UFO deems the facilities
to be in conflict with the road maintenance
activity. If the UFO deems the facilities not
to be in conflict with the road maintenance
activity, then the UFO may “clear” the tick-
et with the excavator using the procedure
set forth in 18.60.5.13 NMAC.

B. Underground facili-
ties that cross the road.

(1) Physical locate. A UFO may
physically mark the location of all under-
ground facilities that cross the road to be
maintained if the UFO deems the facilities
to be in conflict with the road maintenance
activity. If the UFO deems the facilities not
to be in conflict with the road maintenance
activity, then the UFO may “clear” the tick-
et with the excavator using the procedure
for positive response set forth in 18.60.5.13
NMAC.

(2) Locate by marker.
Alternatively, a UFO may use a system of
markers to indicate the location of under-
ground facilities that cross the road to be
maintained. Such markers shall:

(a) only be used to mark under-
ground facilities that cross the road to be
maintained and only for the purposes of
road maintenance;

(b) be durable enough to with-
stand normal weathering;

(c) be the same APWA color as is
designated for marking the UFO’s type of
underground facility; and

(d) have a decal on the marker
specifying the depth of the underground
facility at the marker.

C. Maintenance of mark-
ers. A UFO shall be deemed to have failed
to correctly mark its underground facility
that crosses a road to be maintained unless
1t:

(1) ensures that the markers are in
place;

(2) maintains a minimum twenty-
four (24) inches of coverage over the under-
ground facility that crosses the road;

(3) verifies the depth of its under-
ground facilities at the markers at least
annually; and

(4) ensures that the decal is visi-
ble and the information on it is readable.
[18.60.5.14 NMAC - N, 7-17-06]

18.60.5.15 EXCAVATION PRO-
CEDURES:
A. Pre-excavation.

Before excavating, an excavator shall deter-
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mine whether all underground facilities
have been marked.

(1) If all underground facilities
have been marked and the two (2) working
day marking period has expired, the exca-
vator may begin excavating.

(2) If one or more underground
facilities have not been marked, an excava-
tor shall, prior to commencing excavation,
call:

(a) the one-call notification sys-
tem for the intended excavation area if the
UFO is a member of the one-call notifica-
tion system; or

(b) any non-member UFOs oper-
ating in the intended excavation area.

B. Excavation.

(1) If, while excavating, an exca-
vator observes evidence that an unmarked
underground facility may exist, the excava-
tor shall, before excavating in the immedi-
ate area of such evidence,

(a) make a reasonable effort to
identify and contact the UFO and wait until
the UFO marks or clears the immediate area
of the evidence; the UFO shall mark or clear
the area within two (2) hours of contact or
as expeditiously as possible if the excava-
tion site is in a rural area; or

(b) expose the underground facil-
ity by non-mechanical means or mechanical
vacuum excavation methods.

(2) If excavation activity cannot
proceed without obliterating all or some of
the markings made by a UFO, an excavator
shall provide temporary offset marks or
stakes to retain the information regarding
the location of each UFO’s underground
facilities.

C. Temporary suspen-
sion of excavation activity. If staff deter-
mines that an excavation activity is not in
compliance with the requirements of this
rule, and that continued noncompliance
may result in injury to persons or damage to
property, staff may suspend the excavation
activity until the excavation activity is
brought into compliance with the require-
ments of this rule and excavation conditions
are safe.

[18.60.5.15 NMAC - N, 7-17-06]

18.60.5.16 EMERGENCY
EXCAVATION PROCEDURE: This sec-
tion applies whenever damage to under-
ground facilities or public infrastructure
threatens or causes interruption of utility
services or use of the public infrastructure.

A. Excavators. An exca-
vator who damages an underground facility
while excavating shall exercise prudence
and shall:

(1) stop excavating immediately;

(2) call 911 if appropriate and/or
the operator of the damaged underground
facility;

(3) secure the site and direct peo-
ple and traffic a safe distance away from the
site of the damage;

(4) not leave the scene until
authorized by an emergency responder or
the operator of the damaged underground
facility; an excavator may leave the scene
without such authorization only if the exca-
vator has made reasonable, if unsuccessful,
efforts to contact the affected UFOs and has
safely secured the site;

(5) not resume work within an
unsafe distance of the damage until author-
ized by the operator of the damaged under-
ground facility.

B. Operators of damaged
underground facilities. The operator of a
damaged underground facility shall exercise
prudence and shall:

(1) promptly respond to a report
of damage to its underground facilities and
travel to the site of the damage;

(2) while on the way to the site or
at the site, call the one-call notification sys-
tem for the excavation area to request an
emergency locate if damage occurs during
normal business hours;

(3) make the site safe and get the
emergency situation under control;

(4) locate its own underground
facilities as soon as practical, ideally within
two (2) hours; and

(5) obtain an excavation locate
ticket for repair work beyond resolution of
the emergency situation.

C. Operators of damaged
public infrastructure. The entity responsi-
ble for the damaged public infrastructure
shall:

(1) call the one-call notification
system for the excavation area to request an
emergency locate if damage occurs during
normal business hours;

(2) obtain an excavation locate
ticket for repair work beyond resolution of
the emergency situation.

D. One-call notification
system. A one-call notification system shall
upon request, issue an emergency excava-
tion notice; an emergency excavation notice
shall be valid until the emergency is
resolved, or for forty-eight (48) hours,
whichever is longer;

[18.60.5.16 NMAC - N, 7-17-06]

18.60.5.17 ABUSE OF THE
LAW: A person shall be deemed to have
willfully failed to comply with this rule or
Chapter 62, Article 14 NMSA 1978 and
shall be subject to the penalties in Section
62-14-8 NMSA 1978 if the person:

A. requests a locate for an
area that cannot reasonably be excavated in
ten (10) working days;

B. provides misinforma-
tion or withholds information regarding the

size of an excavation area;

C. requests locates that
unduly burden a one-call notification sys-
tem or UFO;

D. requests a locate for
fraudulent reasons;
E. fails to process locate

requests or clears within the requisite time-
frame;

F. fails to mark, or call in
a clear for, its underground facilities within
the requisite timeframe;

G. commences excavation
prior to the expiration of the two (2) day
notice period;

H. obliterates markings at
an excavation site without providing tempo-
rary offset marks or stakes;

L alters any record relat-
ing to excavation activity; or
J. commits any other act

that the commission determines violates
Chapter 62, Article 14 NMSA 1978 or this
rule.

[18.60.5.17 NMAC - N, 7-17-06]

18.60.5.18 REPORTS OF
THIRD PARTY DAMAGE:
A. A UFO shall report to

the director, in writing, any incident in
which the owner or operator’s underground
facility is damaged, or a person is injured by
a person not employed by the owner or
operator. For purposes of this subsection,
incident is to be taken in its general sense
and is not to be restricted to the definition
given in 49 CFR 191.3.

B. The report shall include
the identity of the alleged violator, if
known, and all pertinent information
required by the director.

C. The report shall be sub-
mitted by the 15th day of the month follow-
ing the month of occurrence, or within thir-
ty (30) days of occurrence, whichever is
later.

D. The UFO shall make
available to the director within a reasonable
time such other information or documenta-
tion as the director may require regarding
any incident reportable under this section.
[18.60.5.18 NMAC - Rp, 18.60.2.20
NMAC, 7-17-06]

18.60.5.19 ALTERNATIVE DIS-
PUTE RESOLUTION:
A. The commission

encourages owners and operators of under-
ground facilities and excavators to privately
negotiate and settle disputes arising from
excavation damage to underground facili-
ties.

B. In the event the parties
are unable to resolve such disputes private-
ly, any owner or operator of underground
facilities or any excavator may request
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mediation or arbitration from the commis-
sion.

C. Staff may participate in
mediation or arbitration proceedings.
D. In mediation and arbi-

tration proceedings, persons shall be repre-
sented in accordance with the requirements
of 18.60.4.11 NMAC.
[18.60.5.19 NMAC - Rp,
NMAC, 7-17-06]

18.60.2.23

18.60.5.20 MEDIATION OF
EXCAVATION DAMAGE DISPUTES:

A. Designation of media-
tor. If any of the parties request mediation,
the commission shall designate a mediator.
The mediator may be a permanent or tem-
porary employee of the commission or
another state agency or any other individual
acceptable to the parties. If the parties
request a mediator who is not an employee
of the commission, the commission shall
not approve the request unless the parties
agree in writing to bear as their own the
costs of obtaining the mediator’s services.
The mediator shall have no official, finan-
cial, or personal conflict of interest with
respect to the issues in controversy, unless
such interest is fully disclosed in writing to
all parties at the time the mediator is
assigned by the commission and all parties
agree that the mediator may serve. The
mediator shall not, subsequent to serving as
a mediator in an excavation damage dis-
pute, participate in any subsequent proceed-
ing in the same cause as a hearing examin-
er, advisory staff, staff counsel or expert
witness, or as an attorney, expert witness, or
representative of any party to the proceed-
ing.

B. Duties of mediator.
The mediator shall notify the parties by tele-
phone or mail of the time and place of the
mediation conference, which will be held at
commission offices unless otherwise direct-
ed by the mediator. The notice may direct
the parties to send the mediator, but not
other parties, their settlement positions and
other necessary information that could
facilitate the mediation conference, includ-
ing the results of staff’s investigation of the
damage. In addition, the mediator may
require counsel to have their clients present
at the mediation conference or accessible by
telephone. The mediation conference shall
be held within twenty (20) days of the date
of the notice unless good cause is shown for
an extension. If the parties are able to reach
a settlement of their dispute, in appropriate
cases the mediator shall assist the parties in
preparing a written agreement to reflect that
resolution. If the parties are unable to reach
a complete settlement of their dispute, the
mediator shall advise the parties that they
may request arbitration or file an action for
civil liability for damages in district court.

C. Inadmissibility of set-

tlement offers. Offers of settlement and
statements in furtherance of settlement
made in the course of mediation are privi-
leged and, except by agreement among all
parties, shall not be admissible as evidence
in any formal hearing before the commis-
sion nor disclosed by the mediator voluntar-
ily or through discovery or compulsory
process.

[18.60.5.20 NMAC - Rp,
NMAC, 7-17-06]

18.60.2.24

18.60.5.21 BINDING ARBITRA-
TION OF EXCAVATION DAMAGE
DISPUTES:

A. Request for arbitra-
tion. Any party to a dispute arising from
excavation damage to underground facili-
ties may request binding arbitration of the
dispute. The request shall be in writing to
the Commission and shall include a concise
statement of the grounds for the dispute, the
remedy sought, and an acknowledgment
that the requesting party agrees to be bound
by the decision of the arbitrator. The com-
mission shall forward the request for arbi-
tration to all other parties and require that
they submit a written response within ten
(10) days of receipt of the commission’s let-
ter forwarding the request.

(1) If the other parties agree to
arbitration of the dispute, they shall include
in their response to the commission a con-
cise statement of their position with regard
to the merits of the dispute and an acknowl-
edgment that they agree to be bound by the
decision of the arbitrator.

(2) If the other parties will not
agree to arbitration, they shall so state in
their response.

(3) If the other parties either fail
to respond to a request for arbitration or do
not agree to arbitration, the requesting party
retains the right to proceed with an action
for civil liability for damages in district
court.

B. Designation of arbi-
trator. If all parties agree to arbitration, the
commission shall designate an arbitrator.
The arbitrator may be a permanent or tem-
porary employee of the commission or
another state agency or any other individual
who is acceptable to the parties to the dis-
pute. The designated arbitrator shall have
no official, financial or personal conflict of
interest with respect to the issues in contro-
versy, unless such interest is fully disclosed
in writing to all parties at the time of the
commission’s designation and all parties
agree that the arbitrator may serve. The par-
ties shall be required to indicate their con-
sent in writing to the designated arbitrator
within ten (10) days of the date of the com-
mission’s letter of designation. If the par-
ties request an arbitrator who is not an
employee of the commission, the commis-
sion shall not approve the request unless the

parties agree in writing to bear as their own
the costs of obtaining the arbitrator’s servic-
es. Any employee of the commission des-
ignated to arbitrate a dispute under these
provisions shall not participate in any sub-
sequent proceeding in the same cause
regarding excavation damage to under-
ground facilities as a hearing examiner,
advisory staff, staff counsel, or expert wit-
ness or as an attorney, expert witness, or
representative of any party to the proceed-
ing.

C. Duties of arbitrator.

(1) The arbitrator shall render a
decision in the arbitration proceeding with-
in sixty (60) days of the date the parties
approved the arbitrator, unless good cause
exists to extend the time.

(2) The arbitrator shall fix a time
and place for an arbitration and shall serve
notice of arbitration on all parties at least
ten (10) days in advance of the arbitration.
The arbitrator may issue subpoenas for the
attendance of witnesses and for the produc-
tion of books, records, documents, and
other evidence and shall have the power to
administer oaths. The parties may offer
such evidence and produce such additional
evidence as the arbitrator may deem neces-
sary to an understanding and determination
of the dispute. The arbitrator shall decide
the relevancy and materiality of the evi-
dence offered. The arbitrator shall give
consideration to but shall not be bound by
the New Mexico rules of evidence. No
stenographic or electronic record will be
made of the testimony at the hearing unless
requested by a party, who shall bear the cost
of the record.

(3) The arbitrator shall permit dis-
covery only if it will not unduly complicate,
burden, or impede the expeditious and
informal nature of the proceeding.

(4) At the close of or soon after
the hearing, the arbitrator will issue a brief
written decision, which need not contain
findings of fact and conclusions of law. The
arbitrator’s decision will be binding on the
parties, but will not be deemed a decision of
the Commission and shall have no prece-
dential effect.

D. Inadmissibility of set-
tlement offers. Unless agreed to by all the
parties, no statements, admissions, or offers
of settlement made during the course of
arbitration proceedings shall be admissible
as evidence in any formal proceeding nor
shall the arbitrator disclose the same volun-
tarily or through discovery or compulsory
process. Nothing in this section, however,
shall preclude the arbitrator from issuing a
brief written decision describing his conclu-
sions and the bases for them.
[18.60.5.21 NMAC - Rp,
NMAC, 7-17-06]

18.60.2.25

18.60.5.22 WAIVER OR VARI-
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ANCE FROM RULE REQUIRE-
MENTS:

A. The commission may,
in its discretion, waive or vary any require-
ment of this rule whenever the commission
finds that such waiver or variance would be
in the public interest.

B. An excavator, one-call
notification system, or UFO that cannot
meet one or more of the requirements of this
rule may petition the commission for a
waiver or variance. The petition shall be in
writing and shall include:

(1) a list of those requirements
which the excavator, one-call notification
system, or UFO wishes to have waived or
varied;

(2) an explanation and description
of the specific conditions which prevent the
requirement from being met; and,

(3) a statement of steps already
taken and to be taken, with projected time
limits for each step, in attempting to meet
the requirements.

C. The commission may
order a hearing on the merits of the petition.
D. An excavator, one-call

notification system, or UFO shall be
required to comply with requirements it has
petitioned to have waived or varied until the
commission has issued an order on the mer-
its of the petition, unless the commission or
its designee grants an interim waiver of or
variance from one of more of the require-
ments that are the subject of the petition.
[18.60.5.22 NMAC - N, 7-17-06]
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Regulations: Drugs & Alcohol Testing; 18
NMAC 60.10, Procedures for
Transportation Workplace Drug & Alcohol
Testing Programs (all filed 5-1-96) repealed
7-1-03.

Other History:

SCC 84-9-PL, Regulation for the
Transportation of Natural and other Gas by
Pipeline - Minimum Standards, filed 11-26-
84, was renumbered into first version of the
New Mexico administrative code as 18
NMAC 60.1 through 18 NMAC 60.10,
effective 6-5-96.

18 NMAC 60.1 through 18 NMAC 60.10
(all filed 5-1-96), were replaced by 18.60.2
NMAUC, Pipeline Safety, effective 7-1-03.
Those applicable portions of 18.60.2
NMAC, Pipeline Safety (filed 6-16-2003)
replaced by 18.60.5 NMAC, Pipeline Safety
Excavation Damage Prevention, effective
7-17-06.

NEW MEXICO
REGULATION AND

LICENSING DEPARTMENT
CONSTRUCTION INDUSTRIES
DIVISION

16 NMAC 43.2, “Hoisting Operators
Safety”, filed January 2, 1997 is hereby
repealed effective 07/30/06 and replaced by
16.43.2 NMAC, “Hoisting Operators
Safety; Hoisting Operators Code”, effective
07/30/06.

NEW MEXICO
REGULATION AND

LICENSING DEPARTMENT
CONSTRUCTION INDUSTRIES
DIVISION

TITLE 16 OCCUPATIONAL
AND PROFESSIONAL LICENSING

CHAPTER 43 HOISTING OPERA-
TORS
PART 2 HOISTING OPERA-

TORS SAFETY; HOISTING OPERA-
TORS CODE

16.43.2.1 ISSUING AGENCY:
The Construction Industries Division of the
Regulation and Licensing Department.
[16.43.2.1 NMAC - Rp, 16 NMAC 43.2.1,
07/30/06]

16.43.2.2 SCOPE: This rule
applies to all hoisting operators engaged in
construction, excavation or demolition

activities within the state of New Mexico.
[16.43.2.2 NMAC - Rp, 16 NMAC 43.2.2,
07/30/06]

16.43.2.3 STATUTORY
AUTHORITY: These rules are promulgat-
ed pursuant to Section 60-15-6 NMSA
1978, of the Hoisting Operators Safety Act
(60-15-1 to 60-15-14 NMSA 1978).
[16.43.2.3 NMAC - Rp, 16 NMAC 43.2.3
07/30/06]

16.43.2.4 DURATION:
Permanent; until later amended, repealed or
replaced.
[16.43.2.4 NMAC - Rp, 16 NMAC 43.2.4,
07/30/06]

16.43.2.5 EFFECTIVE DATE:
07/30/06, unless a later date is cited at the
end of a section.

[16.43.2.5 NMAC - Rp, 16 NMAC 43.2.5,
07/30/06]

16.43.2.6 OBJECTIVE: The
objective of the Hoisting Operators Safety
Act (60-15-1 to 60-15-14 NMSA 1978)
[and 16.43.2 NMAC] is to promote the gen-
eral welfare and protect the lives and prop-
erty of the people of New Mexico by requir-
ing persons operating hoisting equipment to
be trained and licensed when employed in
construction, demolition or excavation
work.

[16.43.2.6 NMAC - Rp, 16 NMAC 43.2.6,
07/30/06]
16.43.2.7 DEFINITIONS:

A. Act means the Hoisting
Operators Safety Act (60-15-1 to 60-15-14
NMSA 1978).

B. ASME means the
American society of mechanical engineers
previously.

ANSI means the American national stan-
dards institute.

C. Demolition means the
razing or destruction of a structure.
D. Direct supervision

means the training supervisor being in close
proximity to his trainee for at least the first
eighty (80) hours of supervised time, and
thereafter being in visual contact with the
trainee, with the supervisor being directly
responsible for the trainee.

E. HSD means human
services department.

F. NCA means notice of
contemplated action.

G OSHA means occupa-
tional safety and health administration.

H. Seat time is defined in

Subsection K of Section 60-15-3 NMSA
1978 of the act. Included as “seat time” is
time spent in preparing a written lift plan
and hoisting and rigging calculations.

L Stipulated agreement
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means a binding agreement between the
department and the operator in violation in
which the operator agrees to amicably
resolve certin matters and forego expensive
and time-consuming litigation by entering
into an agreement.

J. ULA means Uniform
Licensing Act (61-1-1 to 61-1-33 NMSA
1978).

K. Additional definitions:
For additional definitions, see Section 60-
15-3 of the act.

[16.43.2.7 NMAC - Rp, 16 NMAC 43.2.7,
07/30/06]
16.43.2.8 LICENSE:

A. Licensure required:
No person shall operate hoisting equipment
in construction, demolition or excavation
work when the hoisting equipment is used
to hoist or lower individuals or material
unless the person is licensed under the act or
is exempt pursuant to Subsection M of
Section 60-15-3 NMSA 1978.

B. Description of license:
The license issued by the department shall
include, as a minimum: license number;
expiration date of license; license classifica-
tion and endorsement(s); licensee’s name,
address, and signature; and authorized sig-
nature of the designated representative of
the issuing agency.

C. Initial license period:
An initial license shall be valid for two (2)
years from the date of issuance.

D. Examination require-
ments: A person must take the written gen-
eral examination and law and safety exami-
nation as approved by the council. A person
must also take a practical examination as
approved by the council if the experience
necessary to operate hoisting equipment is
not met as provided in Paragraph (4) of
Subsection A and Paragraph (4) of
Subsection B of Section 60-15-7 NMSA
1978.

E. Validity: A license
issued under the act and these rules is valid
throughout the state of New Mexico. A
license is valid only for the classification
and endorsement(s) for which it is issued.

F. Possession: The
licensee must have their license in their pos-
session and on their person at all times
while engaged in the operation of hoisting
equipment or any activity covered by the
act.

G Proof of license: 1If a
hoisting operator is asked for proof of licen-
sure by an inspector or investigator desig-
nated by the department, the operator shall
produce his hoisting operator’s license
accompanied by a current motor vehicle dri-
ver’s license or photo identification card as
verification.

H. Non-assignable and
non-transferable: A license may be used

legally only by the person to whom it is
issued; it may not be transferred or
assigned.

L Lost license: 1f a
license is lost, destroyed or mutilated, the
licensee shall immediately deliver to the
department a written statement setting forth
the circumstances surrounding the loss,
destruction or mutilation of the license, and
a fee as set forth in Subsection J of
16.43.2.24 NMAC of these rules for the
issuance of a duplicate license.
[16.43.2.8 NMAC - Rp,
43.2.8.1, 07/30/06]

16 NMAC

16.43.2.9
ING:

IN-HOUSE TRAIN-

A. A person who has suc-
cessfully completed an in-house training
course approved by the council may operate
hoisting equipment without a license as
required by 16.43.2.8 NMAC for one year
after successful completion of that course.
At the expiration of that one year, the per-
son shall be licensed pursuant to Section 60-
15-7 NMSA 1978, except that the require-
ment for passing a written general examina-
tion pursuant to that section shall be
waived.

B. An individual that has
successfully completed an in-house training
course approved by the council prior to the
effect of 16.43.2 NMAC (July 30, 2006)
shall be licensed no later than June 30, 2007
pursuant to Section 60-15-4 NMSA 1978 of
the act.

C. Employer responsibili-
ty:  An employer choosing to exempt its
employees from the licensing requirements
of the act for that one year pursuant to
Subsection A of 16.43.2.9 NMAC by offer-
ing an in-house training course for its
employees, as provided for in Section 60-
15-4 NMSA 1978 of the act, shall be
responsible for the qualifications, capabili-
ty, experience, physical condition, and
actions of its hoisting operators.

D. Standards for approval
of training course: The council shall deter-
mine whether a course is industry-recog-
nized and based on ASME and OSHA stan-
dards for hoisting operators.

E. Approval of training
course:

(1) Any employer, person or
organization wishing to offer an in-house
training course to hoisting operator compa-
nies in this state shall first obtain written
approval of the course from the council.
The request must be submitted on a council
approved form containing a complete
description of the program content and
examination and instructor(s) qualifications
and a non-refundable application fee as
approved by the council.

(2) After review of the documents
submitted, the council shall indicate in writ-

ing its approval or reason for disapproval of
the course. The council shall notify the
employer, person or organization in writing
of the approval or disapproval of the pro-
posal within 90 days of submission of the
course description and instructor(s) qualifi-
cations. Upon approval, the employer, per-
son or organization shall submit to the
council a non-refundable certification fee as
approved by the council.

(3) The certification shall be for a
period of two (2) years.

(4) Any employer, person or
organization wishing to renew certification
shall submit documentation and fees as
approved by the council.

(5) Any employer, person or
organization offering a council approved in-
house training course prior to July 30, 2006
shall be allowed to continue offering that in-
house training program until June 30, 2007,
at which point, the approved training
provider shall be subject to all renewal pro-
cedures and rules as outlined in Subsection
K of 16.43.2.24 NMAC.

F. List of approved train-
ing courses: The council shall publish a list
of all approved providers and approved
instructor(s) for each course and shall
update that list whenever any party is added
to or deleted from the list.

G Certificates/certificate
holders: Any entity granted an exemption
for in-house training of its hoisting opera-
tors under this section shall:

(1) issue a wallet-size certificate
to each of its hoisting operators who suc-
cessfully completes the in-house training
course; such certificate shall contain, at a
minimum: name, address and authorized
signature of entity; name, address, and sig-
nature of certificate-holder; certificate num-
ber; classification; date of issuance and date
of expiration;

(2) furnish in writing to the
department a list of its certificate-holders
and the number and date of issuance of each
certificate within thirty (30) days of the
completion of training and shall furnish
immediately in writing to the department
any addition to or deletion from the list.

H. Possession: A hoisting
operator who is issued an exemption certifi-
cate shall have the certificate in his posses-
sion and on his person at all times while
engaged in the operation of hoisting equip-
ment or any activity covered by this act.

L Non-assignable  and
non-transferable: An exemption certificate
shall be valid only for the person to whom it
is issued; it may not be transferred or
assigned.

J. Validity: An exemption
certificate shall be valid for no more than
one (1) year and shall be non-renewable.
[16.43.29 NMAC - Rp, 16 NMAC
43.2.8.2, 07/30/06]
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16.43.2.10 APPLICATION
PROCEDURE:

A. Application for licen-
sure:

(1) Each applicant for licensure
must submit appropriate documentation as
specified in 16.43.2.11 NMAC; 16.43.2.12
NMAUC; or 16.43.2.13 NMAC of these rules
to the department.

(2) The filing date of the applica-
tion shall be deemed to be the date the enve-
lope is postmarked or, if hand-delivered, the
date it is received and date-stamped in the
department office.

B. Period of validity: 1f
for any reason all requirements for licensure
are not completed by the applicant within
six (6) months after the date of filing his
application, the application shall be deemed
withdrawn. The applicant then shall be
required to reapply for licensure and pay a
new application fee.

C. Licensure in lesser
classification: 1If the department finds that
an applicant is ineligible for licensure in the
applied-for classification because of experi-
ence or other deficiency, the department
may offer the applicant the opportunity of
licensure in a lesser classification. The
department shall notify the applicant in
writing of such offer and, if the applicant
wishes to accept licensure in the lesser clas-
sification, the applicant must notify the
department in writing of the applicants
acceptance within thirty (30) days after
receipt of the department’s written offer.
[16.43.2.10 NMAC - Rp, 16 NMAC
43.2.8.3, 07/30/06]

16.43.2.11 CLASS I HOISTING
OPERATOR:
A. Scope of work:

(1) A class I hoisting operator
shall have an endorsement on the appli-
cant’s license, based on experience, author-
izing him to operate any size or weight of
one or more of the following types of
cranes: conventional, hydraulic, and/or
tower.

(2) A class I hoisting operator
may perform the work of a class II or class
III hoisting operator without being licensed
in either of those classifications.

B. Requirements for licen-
sure:

(1) Application: applicant must
submit to the department a completed appli-
cation form.

(2) Fee: applicant must submit to
the department applicable fee(s) as set out
in 16.43.2.24 NMAC of these rules.

(3) Age requirement: the appli-
cant must be at least twenty-one (21) years
of age.

(4) Experience requirement:

(a) The applicant must have at

least three (3) years of experience within the
past five (5) years in operating hoisting
equipment. Applicant’s experience must
include at least five hundred (500) hours of
seat time on a crane of the type for which he
seeks the initial endorsement. For a con-
ventional crane endorsement, the appli-
cant’s experience must have been with con-
ventional cranes with a manufacturer’s rat-
ing capacity equal to or greater than fifty
(50) tons and a boom length of one hundred
(100) feet. For a hydraulic crane endorse-
ment, the applicant’s experience must have
been with hydraulic cranes with a manufac-
turer’s rating capacity equal to or greater
than one hundred (100) tons and a boom
length of one hundred (100) feet. For a
tower crane endorsement, the applicant’s
experience must have been with tower
cranes of any size or type.

(b) If the applicant cannot docu-
ment the required experience, he may
demonstrate his operating competency by
passing a practical examination as approved
by the council.

(¢) A class I hoisting operator who
seeks an additional endorsement on his
license shall keep a log book of his seat time
operating the appropriate type of hoisting
equipment and must accumulate fifty (50)
hours of seat time under the direct supervi-
sion of either a class I hoisting operator with
the proper endorsement or the manufactur-
er’ representative.

(d) A class II or class III hoisting
operator who seeks an initial endorsement
as a class I hoisting operator shall keep a log
book of his seat time operating the appro-
priate type of hoisting equipment and must
accumulate five hundred (500) hours of seat
time under the direct supervision of a class
I hoisting operator with the proper endorse-
ment.

(5) Verification of work experi-
ence.

(a) Applicant shall furnish written
statement(s) from present or former super-
visor(s) or employer(s) verifying that the
applicant has had, in total, at least three (3)
years of experience within the past five (5)
years, totaling at least 500 hours, in operat-
ing the type(s) of hoisting equipment speci-
fied above. The statement(s) shall contain at
least the following information relating to
the applicant: dates of employment, type(s)
and tonnage(s) of hoisting equipment oper-
ated, and number of hours of operation of
each type of equipment.

(b) If applicant is a class I hoist-
ing operator seeking an additional endorse-
ment on his license, applicant shall present
to the department his log book showing at
least fifty (50) hours of seat time operating
the type of equipment for which he seeks an
additional endorsement. The seat time must
have been under the direct supervision of

either a class I hoisting operator with the
proper endorsement or the manufacturer’s
representative.

(c) A class II or class III hoisting
operator who seeks an initial endorsement
as a class I hoisting operator shall present to
the department his log book showing at
least five hundred (500) hours of seat time
operating the type of equipment for which
he seeks the endorsement. The seat time
must have been under the direct supervision
of a class I hoisting operator with the prop-
er endorsement.

(6) Proof of physical condition:

(a) The applicant shall furnish to
the department a current United States
department of transportation (DOT) certifi-
cate of physical examination signed by a
licensed physician.

(b) The applicant shall furnish to
the department a report from a United States
department of transportation (DOT) certi-
fied drug testing laboratory showing that the
applicant has passed a DOT drug screen
within the past twelve (12) months.

(7) Proof of compliance with
Parental Responsibility Act: 1f applicant’s
name appears on a certified list from the
New Mexico HSD of persons not in com-
pliance with a judgment and order for child
support, applicant must present to the
department a statement of compliance from
HSD.

(8) General examination: Except
for an applicant licensed under the provi-
sions of Subsection A of 16.43.2.9 NMAC
of these rules (in-house training), the appli-
cant must demonstrate professional compe-
tency by passing a written general examina-
tion selected and approved by the council.

(9) Law and safety examination:
The applicant must demonstrate knowledge
of the act and these rules by passing a writ-
ten law and safety examination selected and
approved by the council. Such examination
will include questions regarding the law,
load charts, and hand signals.
[16.43.2.11 NMAC - Rp,
43.2.8.4, 07/30/06]

16 NMAC

16.43.2.12
OPERATOR:

A. Scope of work:

(1) A class II hoisting operator
may operate a hydraulic crane of up to one
hundred (100) tons lifting capacity with a
maximum boom length of one hundred fifty
(150) feet, regardless of mounting or means
of mobility.

(2) A class II hoisting operator
may perform the duties of a class I hoisting
operator without being licensed in that clas-
sification only while working under the
direct supervision of a class I hoisting oper-
ator with the proper endorsement.

(3) A class II hoisting operator

CLASS I HOISTING
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may perform the work of a class III hoisting
operator without being licensed in that clas-
sification.

B. Requirements for licen-
sure:

(1) Application: Applicant must
submit to the department a completed appli-
cation form.

(2) Fee: Applicant must submit
to the department applicable fee(s) as set
out in 16.43.2.24 NMAC of these rules.

(3) Age requirement: The appli-
cant must be at least eighteen (18) years of
age.

(4) Experience requirements:

(a) The applicant must have at
least two (2) years of experience within the
past five (5) years in operating hydraulic
cranes over ten (10) tons and up to one hun-
dred (100) tons lifting capacity with a max-
imum boom length of one hundred fifty
(150) feet, regardless of mounting or means
of mobility. Applicant’s experience must
include at least five hundred (500) hours of
seat time on a crane of the specified type.

(b) If the applicant cannot docu-
ment the required experience, the applicant
may demonstrate his operating competency
by passing a practical examination as
approved by the council.

(c) A class III hoisting operator
who seeks licensing as a class II hoisting
operator must have at least five hundred
(500) hours of seat time operating the
appropriate type of equipment or six thou-
sand (6,000) documented hours of experi-
ence under the direct supervision of a class
IT or class I hoisting operator.

(5) Verification of work experi-
ence:

(a) Applicant shall submit written
statement(s) from present or former super-
visor(s) or employer(s) verifying that the
applicant has had, in total, at least two (2)
years of experience within the past five (5)
years, totaling at least five hundred (500)
hours, in operating the type of hoisting
equipment specified above. The state-
ment(s) shall contain at least the following
information relating to the applicant: dates
of employment, type(s) and tonnage(s) of
hoisting equipment operated, and number of
hours of operation of each type of equip-
ment.

(b) If applicant is a class III hoist-
ing operator seeking to qualify as a class II
hoisting operator, applicant must present his
log book verifying at least five hundred
(500) hours of seat time operating the
appropriate type of equipment or documen-
tation of six thousand (6,000) hours of
experience under the direct supervision of a
class II or class I hoisting operator.

(6) Proof of physical condition:

(a) The applicant shall furnish to
the department a current United States
department of transportation (DOT) certifi-

cate of physical examination signed by a
licensed physician.

(b) The applicant shall furnish to
the department a report from a United States
department of transportation (DOT) certi-
fied drug testing laboratory showing that the
applicant has passed a DOT drug screen
within the past twelve (12) months.

(7) Proof of compliance with
Parental Responsibility Act: 1f applicant’s
name appears on a certified list from the
New Mexico HSD of persons not in com-
pliance with a judgment and order for child
support, applicant must present to the
department a statement of compliance from
HSD.

(8) General examination: Except
for an applicant licensed under the provi-
sions of 16.43.2.9 NMAC of these rules (in-
house training), the applicant must demon-
strate professional competency by passing a
written general examination selected and
approved by the department.

(9) Law and safety examination:
The applicant must demonstrate knowledge
of the act and these rules by passing a writ-
ten law and safety examination selected and
approved by the council. Such examination
will include questions regarding the law,
load charts, and hand signals.
[16.43.2.12 NMAC - Rp,
43.2.8.5, 07/30/06]

16 NMAC

16.43.2.13 CLASS III HOIST-
ING OPERATOR:
A. Scope of work:

(1) A class III hoisting operator
may work as an apprentice, trainee, or crane
oiler or driver, under the direct supervision
of a class I or class II hoisting operator.

(2) A class III hoisting operator
may perform the duties of a class I or class
II hoisting operator without being licensed
in that classification only while working
under the direct supervision of a class I or
class II hoisting operator.

B. Requirements for licen-
sure:

(1) Application: Applicant must
submit to the department a completed appli-
cation form.

(2) Fee: Applicant must submit
to the department applicable fees as set out
in 16.43.2.24 NMAC of these rules.

(3) Age requirement: The appli-
cant must be at least eighteen (18) years of
age.

(4) Experience requirements: No
prior experience in the hoisting industry is
necessary.

(5) Proof of physical condition:

(a) The applicant shall furnish to
the department a current United States
department of transportation (DOT) certifi-
cate of physical examination signed by a
licensed physician.

(b) The applicant shall furnish to

the department a report from a United States
department of transportation (DOT) certi-
fied drug testing laboratory showing that the
applicant has passed a DOT drug screen
within the past twelve (12) months.

(6) Proof of compliance with
Parental Responsibility Act: 1f applicant’s
name appears on a certified list from the
New Mexico’s HSD of persons not in com-
pliance with a judgment and order for child
support, applicant must present to the
department a statement of compliance from
HSD.

(7) Law and safety examination:
The applicant must demonstrate knowledge
of the act and these rules by passing a writ-
ten law and safety examination selected and
approved by the council. Such examination
will include questions regarding the law and
hand signals.
[16.43.2.13 NMAC - Rp, 16
43.2.8.6, 07/30/06]

NMAC

16.43.2.14 LOG BOOK:

A. Class I hoisting opera-
tor: A log book must be kept by any class |
hoisting operator who seeks an additional
endorsement on his class I license.

B. Class II hoisting opera-
tor: A log book must be kept by any class
II hoisting operator who seeks to become a
class I hoisting operator.

C. Class Il hoisting oper-
ator: A'log book must be kept by any class
III hoisting operator who seeks to become a
class I or class II hoisting operator.

D. Contents of log book:
The log book shall contain, at a minimum:
name of person maintaining the log, type
and tonnage of equipment operated, boom
length, date and specific hours of operation,
total hours of operation, printed name of
direct supervisor, and signature of supervi-
sor for that time period.
[16.43.2.14 NMAC - Rp, 16
43.2.8.7, 07/30/06]

NMAC

16.43.2.15 EXAMINATIONS:

A. Testing services: the
department may contract for testing servic-
es or may enter into agreement(s) with any
private or state agency to provide testing
services for licensure of hoisting operators.

B. General examination:

(1) A written general examination
selected and approved by the council shall
be scheduled at least monthly; the dates and
locations of the examinations shall be deter-
mined by the examining vendor approved
by the council.

(2) The written general examina-
tion shall test the applicant’s knowledge of
hoisting equipment operation, its care and
maintenance, inspection and set-up, and
related safety practices.

(3) The written general examina-
tion shall be required to be taken and passed
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by all applicants for hoisting operator
licenses in any classification, unless not
required under 16.43.2.9 NMAC of these
rules.

(4) A passing grade shall be 75
percent or better.

C. Law and safety exami-
nation:

(1) A written law and safety
examination selected and approved by the
council shall be scheduled at least monthly;
the dates and locations of the examinations
shall be determined by the examining ven-
dor approved by the council.

(2) The law and safety examina-
tion shall test the applicant’s knowledge of
the act and these rules. Such examination
for class I and class II applicants will
include questions regarding load charts and
hand signals. Such examination for class III
applicants will include questions regarding
hand signals.

(3) All applicants for hoisting
operator licenses in any classification,
including applicants applying under
16.43.2.9 NMAC of these rules, are
required to take and pass the law and safety
examination.

(4) A passing grade shall be 75
percent or better.

D. Practical examination:

(1) The practical exam shall be
approved by the council.

(2) If an applicant passes the gen-
eral examination and the law and safety
examination but does not meet the experi-
ence requirements set out in 16.43.2.11 or
16.43.2.12 NMAC of these rules and the
applicant elects not to accept a lesser classi-
fication as provided for in Subsection C of
16.43.2.10 NMAC of these rules, then the
applicant shall be required to pass a practi-
cal examination.

(3) The practical examination
shall demonstrate the applicant’s compe-
tence in the safe operation of hoisting
equipment. The applicant shall satisfactori-
ly demonstrate the ability to perform com-
mon tasks required of a hoisting operator,
including but not limited to inspection and
maintenance procedures, reading and
understanding load capacity charts, safely
raising and lowering a load, raising and
lowering the boom, swinging the crane with
a suspended load, braking, and understand-
ing hand signals.

(4) A practical examination shall
be scheduled by the examining vendor
approved by the council.

E. Re-scheduling of exam-
ination:

(1) An applicant who is unable to
appear for a scheduled law and safety exam-
ination must notify the examining vendor
approved by the council in a timely manner,
in writing, that the applicant will be unable
to take the examination at the scheduled

time; the applicant then may apply to take
the examination at another scheduled time
by submitting a written request to the exam-
ining vendor approved by the council to re-
schedule the examination. No additional
examination fee will be required.

(2) An applicant who does not
appear for a scheduled law and safety exam-
ination for any reason and does not notify
the department or the examining vendor as
approved by the council in a timely manner,
in writing, shall forfeit the examination fee
already paid. If the applicant wishes to
schedule an examination at another time,
the applicant must submit a written request
to the examining vendor approved by the
council and must pay a new examination
fee.

F. Re-examination:

(1) An applicant who fails an ini-
tial or subsequent required examination
must wait at least seven (7) days before the
applicant shall be permitted to take a second
or subsequent general examination or law
and safety examination.

(2) Every retest or new test,
whether general, law and safety or practical,
shall require payment of a new examination
fee.

G Cheating on examina-
tion: Any applicant cheating on an exami-
nation, as determined by the tester or exam-
ining vendor approved by the council, will
not be accorded a passing grade on that
examination; further, the applicant will not
be permitted to reapply to take that same
examination or to apply for any other exam-
ination required for a hoisting operator’s
license in any classification for a period of
one (1) year from the date of such infrac-
tion.

[16.43.2.15 NMAC - Rp,
43.2.8.9, 07/30/06]

16 NMAC

16.43.2.16
TUS:

CHANGES IN STA-

A. Change of address: A
licensee shall report to the department in
writing any change of permanent address
within thirty (30) days of such change.

B. Change of name: If a
licensee legally changes his or her name
and wishes his or her license to reflect that
name change, the licensee shall submit the
following to the department: proof of the
name change, and a fee in accordance with
Subsection J of 16.43.2.24 NMAC of these
rules.

C. Change of classifica-
tion: An applicant for a hoisting operator’s
license in a classification different from the
classification currently held or for an addi-
tional endorsement shall apply on forms
supplied by the department.
[16.43.2.16 NMAC - Rp,
43.2.8.10, 07/30/06]

16 NMAC

16.43.2.17
AL:

LICENSE RENEW-

A. Timely renewal: It is
the duty and responsibility of the licensee to
timely renew his or her license on forms
prescribed by the department.

B. Filing date: The filing
date of the renewal application shall be
deemed to be the date the envelope is post-
marked or, if hand-delivered, the date it is
received and date-stamped in the depart-
ment’s office.

C. Refresher course:

(1) Every two (2) years from the
date of initial licensure, the licensee must
submit proof of having successfully com-
pleted an industry-recognized and council-
approved refresher course for hoisting oper-
ators. The course must have been complet-
ed no more than twelve (12) months prior to
the filing date of the licensee’s renewal
application.

(2) The council shall publish a list
of all approved refresher courses and shall
update that list whenever any party is added
to or deleted from the list.

D. Documentation
required for renewal of license:

(1) Renewal form: Applicant
must submit to the department a completed
renewal form.

(2) Fee: Applicant must submit
to the department application fee(s) as set
out in Subsection D of 16.43.2.24 NMAC
of these rules.

(3) Proof of physical condition:
The required proof shall be the same as for
an initial license.

(4) Proof of compliance with
Parental Responsibility Act: The required
proof shall be the same as for the original
license.

(5) Refresher course: Applicant
must submit to the department proof of suc-
cessful completion of a refresher course as
set forth in Subsection C of 16.43.2.17
NMAC of these rules.

E. Late fee:

(1) Unless the application for
renewal is filed on or before the expiration
date of the license, a late fee shall be
payable by the applicant to the department.

(2) If a license is renewed within
six (6) months after its expiration, a late fee
in accordance with Subsection E of
16.43.2.24 NMAC of these rules shall be
paid. The applicant for renewal must com-
ply with all renewal requirements and must
pay the late fee in addition to the renewal
fee.

F. Reinstatement fee:

(1) A license that is not renewed
on or before its expiration date or during the
six (6) month period set out in Paragraph (2)
of Subsection E of 16.43.2.24 NMAC of
these rules may be reinstated if a renewal
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application is filed no more than one (1)
year after the expiration date of the license.
(2) In order to reinstate a license,
the applicant must comply with all renewal
requirements, submit a renewal application
and pay renewal and late fees as well as a
reinstatement fee as set out in Subsection E
of 16.43.2.24 NMAC of these rules.
G Non-renewal of license:
(1) If a license is not renewed
before or during the reinstatement period
and a person wishes to work as a hoisting
operator, he must apply for a new license
and meet all initial licensing requirements.
(2) If a licensee works as a hoist-
ing operator at any time during which his
license is expired, he shall be deemed to be
working as an unlicensed hoisting operator
and shall be subject to penalties set out in
Subsection C of Section 60-15-8 NMSA
1978 of the act.
[16.43.2.17 NMAC - Rp,
43.2.8.11, 07/30/06]

16 NMAC

16.43.2.18 PARENTAL
RESPONSIBILITY ACT COMPLI-
ANCE:

A. Compliance required:
Any applicant or licensee must be in com-
pliance with the Parental Responsibility Act
(40-5A-1 et seq. NMSA 1978).

B. Disciplinary action: If
an applicant or licensee is not in compliance
with a judgment and order for child support,
the department:

(1) shall deny an application for a
license;

(2) shall deny the renewal of a
license; and

(3) has grounds for suspension or
revocation of license.

C. Initial action:  Upon
receipt from the New Mexico human serv-
ices department of a certified list of persons
not in compliance with a judgment and
order for child support, the council shall
match the certified list against licensees and
applicants. Upon determination that an
applicant or licensee appears on the certi-
fied list, the council shall:

(1) recommend that the depart-
ment take the appropriate action under
Subsection B of 16.43.2.18 NMAC of these
rules; or

(2) for current licensees only,
informally notify the licensee that his name
is on the certified list and require that the
licensee provide the council with a state-
ment of compliance from the human servic-
es department by the earlier of the license
renewal date or a specified date not to
exceed sixty (60) days; if the licensee fails
to provide such statement, the council shall
recommend to the department that a formal
proceeding be commenced in accordance
with Subsection B of 16.43.2.18 NMAC of
these rules.

D. Evidence and proof: In
any hearing under this section, a statement
of non-compliance is conclusive evidence
that requires the council to recommend the
appropriate action under Subsection B of
16.43.2.18 NMAC of these rules, unless the
applicant or licensee provides the council
with a subsequent statement of compliance,
which shall preclude the department from
taking any action under this section.

E. Order: When a disci-
plinary action is taken under this section
solely because the applicant or licensee is
not in compliance with a judgment and
order for child support, the order shall state
that the application or license shall be rein-
stated upon presentation of a subsequent
statement of compliance.

F. Procedures:
Proceedings under this section shall be gov-
erned by the Uniform Licensing Act (61-1-
1 to 61-1-31 NMSA 1978).
[16.43.2.18 NMAC - Rp,
43.2.8.12, 07/30/06]

16 NMAC

16.43.2.19 PENALTIES:

A. Negligent or reckless
operation of hoisting equipment: In accor-
dance with Section 60-15-11 NMSA 1978
of the act, the department may reprimand or
fine a licensee, or place an operator on pro-
bation without any penalties, or suspend or
revoke the license of a licensee, pursuant to
the findings of a hearing of the council, for
negligent or reckless operation of hoisting
equipment.

B. Working after expira-
tion of license: In accordance with
Subsection C of Section 60-15-8 NMSA
1978 of the act, a person who is employed
as a hoisting operator in any classification
after his license has expired is guilty of a
misdemeanor and shall be punished by a
fine of not less than one hundred dollars
($100) or more than three hundred dollars
($300) or by imprisonment for not more
than six (6) months or both.

C. Unlicensed  hoisting
operator: In accordance with Subsection A
of Section 60-15-13 NMSA 1978 of the act,
a person who operates a crane without a
hoisting operator’s license is guilty of a
misdemeanor and shall be punished by a
fine of not less than one hundred dollars
($100) or more than three hundred dollars
($300) or by imprisonment for not more
than six (6) months or both. When a crane
operator is found in violation of the rules
and regulations adopted by the department
or for any violation of the provisions of the
act or its rules, the inspector or investigator
designated by the department shall cite the
violation; issue a written order for the ces-
sation of the operation of the crane; contact
the operator’s supervisor and inform
him/her of the cessation of the operation of
the crane; and inform the operator that

he/she has 10 (ten) days from the date of
receipt of the violation in which to contact
the department for a stipulated agreement
and that failure to contact the department
within those ten (10) days will automatical-
ly constitute a criminal charge against the
operator with no further notice to the opera-
tor. After the operator has contacted the
department, a stipulated agreement form
shall then be mailed to the operator at thie
address provided to the department and
shall afford the operator the following two
options:

(1) to acknowledge his/her guilt
of the offense charged, remit an administra-
tive fee to the department, agree to obtain
proper licensure prior to operating a crane
and show evidence that the operator is mov-
ing toward compliance with the act within
30 days of the receipt of the violation; the
administrative fee for a stipulated agree-
ment shall be $100 for the first 30 days;
$200 after the first 30 days and before 60
days; $300 after 60 days and before 90 days
, and after 90 days, an automatic criminal
charge will be filed against the operator
with no further notice to the operator, or

(2) pay an administrative fee of
$300 and agree to not operate hoisting
equipment in New Mexico as defined in the
act and understand that he/she will not be
eligible to apply for such license for one (1)
year from the date of the stipulated agree-
ment, and that a second violation of the act
will constitute an automatic criminal charge
against him/her with no further notice; if the
fee is not received by the department after
60 days from receipt of the citation, an auto-
matic criminal charge will be filed against
the operator with no further notice to the
operator.

D. Employer’s liability: In
accordance with Subsection B of Section
60-15-13 NMSA 1978 of the act, an
employer or his representative who know-
ingly, willingly or intentionally allows a
person not licensed under the act to operate
hoisting equipment is guilty of a misde-
meanor and shall be punished by a fine of
not more than five hundred dollars ($500)
or imprisonment for not more than six (6)
months or both.

E. Violation of provisions
of act:

(1) In accordance with Subsection
E of Section 60-15-13 NMSA 1978 of the
act, the department may assess an adminis-
trative penalty not to exceed one thousand
dollars ($1,000) for any violation of the act,
in addition to or instead of revocation or
suspension of license.

(2) In accordance with Subsection
C of Section 60-15-13 NMSA 1978 of the
act, any licensed hoisting operator who vio-
lates any provision of the act may be
assessed a civil penalty not to exceed one
thousand dollars ($1,000) for each day on
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which a violation occurs.

F. Violation of rules: In
accordance with Section 60-15-11 NMSA
1978 of the act, the department may repri-
mand or fine a licensee, or suspend or
revoke the license of a licensee, for viola-
tion of these rules.

G Payment of expenses,
attorney fees and court costs: In accor-
dance with Subsection D of Section 60-15-
13 NMSA 1978 of the act, the department
may bring an action in a court of competent
jurisdiction to enjoin any person from vio-
lating any provisions of the act. If the court
finds that a violation has occurred, the vio-
lator shall be liable for the expenses
incurred by the department in investigating
and enforcing the provisions of the act plus
reasonable attorneys’ fees and costs associ-
ated with the court action.

H. Non-compliance with
Parental Responsibility Act: The depart-
ment and/or council may take the actions set
out in 16.43.2.18 NMAC of these rules or
any action authorized by 40-5A-1 et seq.
NMSA 1978.

[16.43.2.19 NMAC - Rp,
43.2.8.13, 07/30/06]

16 NMAC

16.43.2.20
DENT:

REPORT OF INCI-

A. Any in-house exemp-
tion holder or licensee involved in any inci-
dent that involves personal injury requiring
a hospital stay of 72 (seventy-two) hours or
more or damage to property of $1000 or
more, shall submit a complete report to the
department in forms prescribed by the coun-
cil within ninety-six (96) hours of the inci-
dent.

B. Failure to report any
incident shall result in a penalty pursuant to
Section 16.43.2.20 of this act.

C. Upon receipt of a report
regarding an incident that may have
involved a crane operator or hoisting opera-
tor, the department, council or /its designee
shall gather information on the incident
and/or may assign an inspector or investiga-
tor to visit the site of the incident, investi-
gate the cause(s) of the incident, and submit
a written report to the council summarizing
his/her findings.

D. Review by council: The
council shall review the incident investiga-
tion findings and make its recommendation
to the department.
[16.43.2.20 NMAC - Rp,
43.2.8.14, 07/30/06]

16 NMAC

16.43.2.21
INSPECTION/INVESTIGATION:

A. Inspection  services:
The department may contract for inspection
services or may enter into agreement(s)
with any private or state agency to provide
inspection services regarding licenses of

hoisting operators.

B. Investigation services:
The department may contract for investiga-
tion services or may enter into agreement(s)
with any private or state agency to provide
investigation services in order to determine
the cause(s) of any accident involving a
hoisting operator and/or hoisting equip-
ment, to cite unlicensed hoisting operators,
to cite licensed hoisting operators operating
beyond the scope of their license and/or
endorsement, and to cite employers in
accordance with Subsection B of Section
60-15-13 NMSA 1978 of the act.
[16.43.2.21 NMAC - Rp, 16 NMAC
43.2.8.15, 07/30/06]

16.43.2.22 COMPLAINTS AND
APPEALS:
A. Uniform Licensing Act:

Complaints and appeals shall be processed
in accordance with the Uniform Licensing
Act (61-1-1 to 61-1-31 NMSA 1978).

B. Complaint: The
department or council, on its own motion or
upon receipt of a sworn complaint in writ-
ing of a licensee’s negligent or reckless
operation of hoisting equipment, violation
of these rules, or any violation of the provi-
sions of the act, shall notify the licensee, in
writing, of the charges made and shall
afford the licensee an opportunity to be
heard in person.

C. Hearing by council:
The department or council shall fix a time
and place of hearing and shall cause a notice
of hearing to be served on the licensee by
personal delivery or by certified mail to the
licensee’s last address of record with the
department. At the time and place fixed in
the notice, the council shall proceed to the
hearing of the charges; both the licensee and
the complainant shall be accorded ample
opportunity to present such statements, tes-
timony, evidence and/or argument as may
be pertinent to the charges or to any defense
thereto. After such hearing, the council
shall submit its findings and recommenda-
tion to the department.

D. Action by department:
Following the hearing set out in Subsection
C of 16.43.2.22 NMAC of these rules, the
superintendent may reprimand or fine a
licensee, and/or suspend or revoke the
license of a licensee, if the licensee is deter-
mined to be guilty of the negligent or reck-
less operation of hoisting equipment, viola-
tion of these rules, or violation of any pro-
visions of the act.

E. Revocation or suspen-
sion of License:

(1) Prior to revocation, suspen-
sion or denial of a license for a violation of
any provisions of the act, the licensee shall
be provided a hearing in accordance with
the ULA.

(a) A disciplinary action against a

licensee is initiated by filing a complaint
with the council.

(b) The licensee shall be notified
of the complaint within thirty (30) days of
filing. The licensee shall then have thirty
(30) days to respond to the allegation(s) of
the complaint or the licensee may notify the
council in writing that the licensee has cor-
rected the violation(s) alleged in the com-
plaint.

(¢) If the licensee does not
respond to the allegation(s) of the complaint
or corrects the alleged violation(s), the
council may issue an NCA in accordance
with the ULA.

(d) A request for hearing shall be
provided in accordance with the ULA.

(2) After revocation of license,
the former licensee shall not be eligible to
apply for a hoisting operator’s license in
any classification for a period of one (1)
year.

(3) Upon suspension or revoca-
tion of license, or as soon thereafter as prac-
ticable, the licensee shall surrender posses-
sion of his license to the department. The
license shall be placed in the licensee’s file.

(4) Prior to the issuance or re-
issuance of a license to any person whose
license was revoked or suspended, the per-
son must furnish proof to the department of
the successful completion of an industry-
recognized and council-approved refresher
course for hoisting operators.

F. Appeal from decision of
superintendent: A decision of the superin-
tendent may be appealed by filing a petition
for review with the district court.
[16.43.2.22 NMAC - Rp, 16 NMAC
43.2.8.16, 07/30/06]

16.43.2.23 HOISTING OPERA-
TORS LICENSURE EXAMINING
COUNCIL:

A. Establishment of coun-
cil: The hoisting operators licensure exam-
ining council is established in accordance
with Section 60-15-14 NMSA 1978 of the
act.

B. Membership of council:
The council shall consist of no less than five
(5) members appointed by the superinten-
dent with consideration being given to geo-
graphic representation:

(1) one member shall be a class I
hoisting operator; and

(2) one member shall be a con-
tractor (as defined in Section 60-13-3
NMSA 1978) who employs one or more
hoisting operators; and

(3) one member shall be a repre-
sentative of organized labor; and

(4) the other members shall be
public members who are not licensed hoist-
ing operators.

C. Terms  of  service:
Council members serve at the pleasure of
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the superintendent.

D. Elections: At the first
council meeting of each calendar year, the
council shall elect, by majority vote of the
members present, the following officers:
chair, vice-chair, and secretary. No officer
shall be elected more than twice in succes-
sion to the same office, nor serve for a peri-
od of more than three (3) years. If an offi-
cer leaves the council for any reason, a suc-
cessor officer shall be elected, by majority
vote of the members present at the next
meeting of the council, to serve the remain-
der of the term.

E. Quorum: A quorum of
the council shall be more than one-half (1/2)
of the total membership of the council. A
quorum is necessary to conduct official
business. A vacancy in the membership of
the council shall not impair the right of a
quorum to exercise all the rights and per-
form all the duties of the council.

F. Telephone conferences:
If it is difficult or impossible for a member
of the council to attend a meeting in person,
the member may participate through a tele-
phone conference. Each council member
participating by telephone conference must
be identified when speaking, all participants
must be able to hear each other at the same
time, and members of the public attending
the meeting must be able to hear any mem-
ber of the council who speaks during the
meeting.

G Compensation:
Council members may be reimbursed as
provided in the Per Diem and Mileage Act
(10-8-1 to 10-8-8 NMSA 1978) and shall
receive no other compensation, perquisite
or allowance.

H. Meetings: The council
shall meet quarterly. A meeting shall be
convened at the request of the department,
the call of the chair, or upon written request
(addressed to the chair) of two (2) council
members. Meetings shall be held in compli-
ance with the requirements of the Open
Meetings Act (10-15-1 to 10-15-4 NMSA
1978).

L. Public records: The
council and department shall comply with
the Inspection of Public Records Act (14-2-
1 to 14-2-12 NMSA 1978). The council’s
administrator shall be the custodian of the
council’s records.

J. Duties:
council shall include:

(1) reviewing, evaluating, and
approving the applications, qualifications
and examinations of applicants for licen-
sure, and recommending to the superinten-
dent whether licensure should be granted;

(2) holding hearings in accor-
dance with the requirements of the Uniform
Licensing Act (61-1-1 to 61-1-31 NMSA
1978) and reporting its findings and recom-
mendations to the superintendent;

Duties of the

(3) examining proposed in-house
training courses and refresher courses to
determine whether they meet the require-
ments of the act and these rules, and pub-
lishing and updating lists of approved
courses and refresher courses;

(4) reviewing incident investiga-
tion findings and making recommendations
to the department;

(5) proceeding according to these
rules adopted by the department;

(6) making recommendations to
the department concerning any aspect of
licensing under the act or these rules.

[16.43.2.23 NMAC - Rp, 16 NMAC
43.2.8.17, 07/30/06]
16.43.2.24 FEES:

A. Fee Payments:

(1) All checks to the department
from applicants and licensees shall be made
payable to hoisting program.

(2) All payments shall be due at
the department’s office.

(3) All fees and payments shall be
non-refundable in whole or in part.

B. Application fee: The
application fee for a license in any classifi-
cation or for a change in classification shall
be $50.00 . The application fee must be sub-
mitted with the completed application.

C. Initial license fee:

(1) An applicant accepted for
licensure as a class I hoisting operator shall
pay an initial license fee of $75.00 for two
years.

(2) An applicant accepted for
licensure as a class II hoisting operator shall
pay an initial license fee of $75.00 for two
years.

(3) An applicant accepted for
licensure as a class III hoisting operator
shall pay an initial license fee of $25 for
two years.

D. Renewal license fee:

(1) The fee for renewal of a
license as a class I hoisting operator is
$75.00. The renewed license shall be valid
for two (2) years from the expiration date of
the previous license.

(2) The fee for renewal of a
license as a class II hoisting operator is
$75.00. The renewed license shall be valid
for two (2) years from the expiration date of
the previous license.

(3) The fee for renewal of a
license as a class III hoisting operator is
$25.00. The renewed license shall be valid
for two (2) years from the expiration date of
the previous license.

E. Late fee:

(1) Unless a renewal application
is filed on or before the expiration date of
the license, a late fee shall be payable.

(2) If a license is renewed within
six (6) months after its expiration, a late fee
of $5.00 shall be paid for each month or

portion thereof that the renewal application
is past-due.

F. Reinstatement fee: A
license that is not renewed on or before its
expiration date or during the six (6) month
period set out in 16.43.2.25.E of these rules
may be reinstated if a renewal application is
submitted no more than one (1) year after
the expiration date of the license. The rein-
statement fee is $100.00 and is in addition
to renewal and late fees.

G General examination
fee: The fee for an initial or subsequent
general examination for any classification
shall be set by the department in consulta-
tion with the examining vendor approved by
the council, but in no event shall exceed
$50.00.

H. Law and safety exami-
nation fee: The fee for an initial or subse-
quent law and safety examination shall be
set by the department in consultation with
the testing agency, but in no event shall
exceed $25.00.

1. Practical examination
fee: The fee for initial and subsequent prac-
tical examinations shall be set between the
applicant and the examining vendor
approved by the council.

J. Duplicate license fee:
The fee for the replacement of a lost,
destroyed or mutilated license, or for the
issuance of a replacement license because
of a name change or for any other reason,
shall be $10.00.

K. In-House Training fee:

(1) Any person or organization
offering in-house training and wishing
approval of its course shall submit a $300
application fee.

(2) Upon approval, a person or
organization shall submit a certification fee
of $400.

(3) Any person or organization
wishing to renew its certification shall sub-
mit a $300 renewal fee.

(4) Any employer offering in-
house training and wishing approval of its
course shall submit a $150 application fee.

(5) Upon approval, the employer
shall submit a certification fee of $300.

(6) Any employer wishing to
renew its in-house training certification
shall submit a $200 renewal fee.

L. Returned check fee:
The fee for any check that fails to clear the
bank or is returned unpaid by the bank for
any reason shall be $35.00. A returned
check shall cause any license issued or to be
issued or any examination scheduled or to
be scheduled to be immediately suspended
until proper payment in full is received by
the department, including a “returned
check” fee as set out in this subsection.

M. Administrative fees:

(1) The fee for photocopies of
documents shall be sixty five (65) cents per
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page.
(2) The fee for certified copies of
documents shall be seventy five (75) cents
per page.
N. Miscellaneous  fees:
The fee for any service or item not men-
tioned above shall be set at a reasonable
amount by the department.
[16.43.2.24 NMAC - Rp, 16 NMAC
43.2.8.18, 07/30/06]

HISTORY OF 16.43.2 NMAC:
Pre NMAC History: None.

History of Repealed Material:

16 NMAC 43.2, “Hoisting Operators
Safety” (filed January 2, 1997) is hereby
repealed 07/30/06.

NMAC History: 16 NMAC 43.2.2,
Hoisting Operators Safety (filed 1-02-
1997), effective 1-15-1997.

16 NMAC 43.2, Hoisting Operators Safety
(filed 1-02-1997) was renumbered, refor-
matted, amended, and replaced by 16.43.2
NMAC, Hoisting Operators Safety;
Hoisting Operators Code, effective
07/30/06.

End of Adopted Rules Section




700 New Mexico Register / Volume XVII, Number 13 / July 17, 2006

This page intentionally left blank.



New Mexico Register / Volume XVII, Number 13 / July 17, 2006

701

Other Material Related to Administrative Law

NEW MEXICO
DEPARTMENT OF
AGRICULTURE

Public Meeting Notice

A meeting of the Acequia and Community
Ditch Fund Committee will be held to deter-
mine distribution of the 2006 Acequia and
Community Ditch Fund. The meeting will
be held on Tuesday, August 1, 2006, at 1:30
p-m. in Santa Fe, New Mexico, Room 303,
State Capitol Building.

Copies of the agenda may be obtained by
contacting the New Mexico Department of
Agriculture, at (505) 646-1091, or by writ-
ing New Mexico Department of
Agriculture, Agricultural Programs and
Resources, MSC-APR, P O Box 30005, Las
Cruces, New Mexico 88003-8005.

NOTICE TO PERSONS WITH DISABILI-
TIES: If you have a disability and require
special assistance to participate in this meet-
ing, please contact the New Mexico
Department of Agriculture at least three (3)
days prior to the meeting, at (505) 646-
1091. Disabled persons who need docu-
ments such as agendas or minutes in acces-
sible form should contact the New Mexico
Department of Agriculture.

End of Other Related
Material Section
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