
 
 

NEW 
MEXICO 

REGISTER

Volume XXII 
Issue Number 8 
April 29, 2011      



 



New Mexico Register

Volume XXII, Issue Number 8
April 29, 2011

The offi cial publication for all notices of rulemaking and fi lings of 
adopted, proposed and emergency rules in New Mexico

The Commission of Public Records
Administrative Law Division

Santa Fe, New Mexico
2011



COPYRIGHT ©  2011
BY

THE STATE OF NEW MEXICO

ALL RIGHTS RESERVED



Agriculture, Department of
 Notice of Hearing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299
Albuquerque-Bernalillo County Air Quality Control Board
 Notice of Hearing and Regular Meeting  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299
Chiropractic Examiners, Board of
 Legal Notice; Public Rule Hearing and Regular Board Meeting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 300
Cultural Affairs, Department of
Museum of Natural History and Science
 Notice of Public Rule Hearing and Special Board Meeting. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 300
DNA Identifi cation System Oversight Committee and Administrative Center
 Notice of Meeting and Public Hearing on Amendment of Rules. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 300
Economic Development Department
 Notice of Proposed Rulemaking (5.5.50 NMAC) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 301
 Notice of Proposed Rulemaking (5.5.51 NMAC and 5.5.52 NMAC) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 301
Human Services Department
Income Support Division
 Notice of Public Hearing (Extra Help SNAP) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 301
 Notice of Public Hearing (State Food Stamp Supplement) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 301
Medical Assistance Division
 Notice of Public Hearing  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 302
Pharmacy, Board of
 Regular Board Meeting - Notice to the Public . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 302 

New Mexico Register
Volume XXII, Number 8

April 29, 2011

Table of Contents
Notices of Rulemaking and Proposed Rules

Adopted Rules

Effective Date and Validity of Rule Filings

Rules published in this issue of the New Mexico Register are effective on the publication date of this issue unless otherwise 
specifi ed.  “No rule shall be valid or enforceable until it is fi led with the records center and published in the New Mexico 
register as provided by the State Rules Act.  Unless a later date is otherwise provided by law, the effective date of a rule shall 
be the date of publication in the New Mexico register.”  Section 14-4-5 NMSA 1978.

A=Amended, E=Emergency, N=New, R=Repealed, Rn=Renumbered

Albuquerque-Bernalillo County Air Quality Control Board
 20.11.46 NMAC A Sulfer Dioxide Emissions Inventory Requirements;
   Western Backstop Sulfur Dioxide Trading Program  . . . . . . . . . . . . . . . . . . . . . . . . . . . 303
Children, Youth and Families Department
Protective Services Division
 8.8.2 NMAC A Protective Services General Policies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 320
 8.10.3 NMAC A Protective Services Investigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 320
Health, Department of
Public Health Division
 7.4.7 NMAC N Human Immunodefi ciency Virus Partner Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322
Public Regulation Commission
 18.3.3 NMAC A Financial Responsibility . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 323
Water Quality Control Commission
 20.6.2 NMAC A Ground and Surface Water Protection  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 324

iii



iv

The New Mexico Register
Published by

The Commission of Public Records
Administrative Law Division

1205 Camino Carlos Rey
Santa Fe, NM 87507

The New Mexico Register is available free at http://www.nmcpr.state.nm.us/nmregister

The New Mexico Register is published twice each month by the Commission of Public Records, Administrative Law Division.  The cost of 
an annual subscription is $270.00. Individual copies of any Register issue may be purchased for $12.00.  Subscription inquiries should be 
directed to: The Commission of Public Records, Administrative Law Division, 1205 Camino Carlos Rey, Santa Fe, NM 87507.  Telephone: 
(505) 476-7907; Fax (505) 476-7910; E-mail staterules@state.nm.us.

Other Material Related to Administrative Law

Architects, Board of Examiners for
 Notice of Regular Meeting  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 329
Children, Youth and Families Department
Early Childhood Services Division
 Notice of Public Hearing 2012-2013 CCDF State Plan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 329
Public Records, Commission of
Historical Records Advisory Board
 Notice of Regular Meeting  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 329



New Mexico Register / Volume XXII, Number 8 / April 29, 2011 299

accepted if received prior to 5:00 p.m. on 
Thursday, May 26, 2011.  Address written 
statements or inquiries to Joe Gomez, David 
Turning, or Raymond Johnson at NMDA, 
Standards and Consumer Services Division, 
MSC 3170, P.O. Box 30005, Las Cruces, 
New Mexico 88003-8005 or telephone (575) 
646 -1616.

A copy of all proposed rules will also 
be posted on the NMDA website http://
nmdaweb.nmsu.edu/.

NEW MEXICO 
DEPARTMENT OF 

AGRICULTURE

Notice of Hearing

New Mexico Department of Agriculture 
(NMDA) will hold two (2) public hearings 
on the following rules:

* Creation of 21.16.13 NMAC, 
Weighing and Measuring Device Inspection 
Fees, under the Weights and Measures 
Law, Chapter 57, Article 17, Sections 1 
through 19, New Mexico Statutes Annotated 
(NMSA), 1978 Compilation.

* 21.34.7 NMAC Egg Inspection 
Fees, under the Egg Grading Act, Chapter 
25, Article 6, Sections 1 through 16, (NMSA) 
1978 Compilation.

* 21.16.5 NMAC Agricultural 
Weights and Measures Bonding and 
Registration of Services Technicians and 
Services Establishments for Commercial 
Weighing or Measuring Devices, under the 
Weights and Measures Law, Chapter 57, 
Article 17, Sections 1 through 19, NMSA, 
1978 Compilation.

NMDA is proposing to pass a new NMAC, 
which would establish weights and measures 
device inspection fees to recover costs 
associated with performing services for 
the inspection of weighing and measuring 
devices.

NMDA is proposing to amend 21.34.7 
NMAC to increase the egg inspection fee on 
eggs sold in New Mexico to the retailer or 
consumer from 12 cents to 15 cents per case 
of 30 dozen.  There has not been an increase 
in egg fees since 1971.

NMDA is proposing to amend 21.16.5 
NMAC, which would strike 21.16.5.14 
paragraph B.  Paragraph A will include new 
language for Place-in-service Report.

A hearing will be held in Las Cruces, 
New Mexico, at the New Mexico State 
University’s Physical Science Laboratory 
in the Anderson Hall Research Center 
auditorium, 1050 Stewart Street (Corner 
of Espina and Stewart), at 9:00 a.m. on 
Tuesday, May 24, 2011.  A second hearing 
will be held in Albuquerque, New Mexico, at 
the NMSU Albuquerque Center, 4501 Indian 
School Road, NE, Suite 100, at 9:00 a.m. on 
Thursday, May 26, 2011.

Written statements in support or opposition 
and signed by the submitting person will be 

Notices of Rulemaking and Proposed Rules

ALBUQUERQUE-
BERNALILLO COUNTY 

AIR QUALITY CONTROL 
BOARD

A L B U Q U E R Q U E - B E R N A L I L L O 
COUNTY AIR QUALITY CONTROL 
BOARD
NOTICE OF HEARING AND REGULAR 
MEETING

On June 8, 2011, at 5:30 pm, the Albuquerque-
Bernalillo County Air Quality Control Board 
(Air Board) will continue a public hearing 
fi rst opened on March 9, 2011, in the Vincent 
E. Griego Chambers located in the basement 
level of the Albuquerque-Bernalillo County 
Government Center, One Civic Plaza NW, 
Albuquerque, NM.

The hearing will address:  Proposal to 
amend 20.11.21 NMAC, Open Burning, and 
incorporate an amended 20.11.21 NMAC 
into the New Mexico State Implementation 
Plan for Air Quality (SIP).

The Air Board requested that some 
modifi cations be made to the Air Quality 
Division’s proposed “Public Review Draft, 
12/22/10”.  These revisions have been 
incorporated into the “First Amended Public 
Review Draft, 3/25/2011”, which is available 
at http://www.cabq.gov/airquality/aqcb/
documents/20_11_21nmac-first-amended-
publicreviewdraft-3-25-11.pdf

Proposed changes include:  1. New defi nitions 
for “Department” and “Director” to clarify 
the usage of this term within the rule; 2. 
Clarifying language regarding requests 
for a waiver to the ‘no-burn’ restriction; 3.  
Expanding “Conditionally Allowed Open 
Burning” by removing disqualifi cation for 
cooking food “not intended for resale”; 4.  
Making stylistic and formatting changes to 
improve clarity and readability.

Following the hearing, the Air Board will 
hold its regular monthly meeting during 
which the Air Board is expected to consider 

adopting the proposed amendments to 
20.11.21 NMAC, and incorporating the 
amended regulation into the SIP.

The Air Board is the federally delegated 
air quality authority for Albuquerque 
and Bernalillo County.  Local delegation 
authorizes the Air Board to administer and 
enforce the CAA and the New Mexico Air 
Quality Control Act, and to require local air 
pollution sources to comply with air quality 
standards and regulations.

Hearings and meetings of the Air Board are 
open to the public and all interested persons 
are encouraged to participate.  All persons 
who wish to testify regarding the subject 
of the hearing may do so at the hearing 
and will be given a reasonable opportunity 
to submit relevant evidence, data, views 
and arguments, orally or in writing, to 
introduce exhibits and to examine witnesses 
in accordance with the Joint Air Quality 
Control Board Ordinances, Section 9-5-1-6 
ROA 1994 and Bernalillo County Ordinance 
94-5, Section 6.

Anyone intending to present technical 
testimony is required by 20.11.82 NMAC, 
Rulemaking Procedures - AQCB, to submit 
a written Notice Of Intent (NOI) before 5:00 
pm on May 24, 2011 to:  Attn: Open Burning 
Hearing Record, Mr. Neal Butt, Albuquerque 
Environmental Health Department, P.O. Box 
1293, Albuquerque, NM 87103, or in person 
in Room 3023, 400 Marquette Avenue NW.  
The NOI shall identify the person’s name, 
address and affi liation.

In addition, written comments to be 
incorporated into the public record should 
be received at the above P.O. Box, or 
Environmental Health Department offi ce, 
before 5:00pm on June 1, 2011.  The 
comments shall include the name and address 
of the individual or organization submitting 
the statement.  Written comments may also 
be submitted electronically to nbutt@cabq.
gov and shall include the required name and 
address information.

Interested persons may obtain a copy of the 
proposed regulation at the Environmental 
Health Department Offi ce, or by contacting 
Mr. Neal Butt, Albuquerque Environmental 
Health Department, P.O. Box 1293, 
Albuquerque, NM 87103, or by phone 768-
2660, or by e-mail at nbutt@cabq.gov , or 
by downloading a copy from the City of 
Albuquerque Air Quality Division website.

NOTICE FOR PERSON WITH 
DISABILITIES:  If you have a disability 
and/or require special assistance please 
call (505) 768-2600 [Voice] and special 
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assistance will be made available to you 
to review any public meeting documents, 
including agendas and minutes.  TTY 
users call the New Mexico Relay at 1-800-
659-8331 and special assistance will be 
made available to you to review any public 
meeting documents, including agendas and 
minutes.

NEW MEXICO BOARD 
OF CHIROPRACTIC 

EXAMINERS

LEGAL NOTICE

Public Rule Hearing and Regular Board 
Meeting

Notice is hereby given that the New Mexico 
Board of Chiropractics will hold a Rule 
Hearing and Regular Board Meeting on 
June 7, 2011.  Following the Rule Hearing, 
the New Mexico Board of Chiropractics will 
convene a regular meeting to adopt the rules 
and take care of regular business. The New 
Mexico Board of Chiropractics Rule Hearing 
will begin at 10:00 a.m. and the Regular 
Board Meeting will convene following 
the Rule Hearing.  Portions of the regular 
meeting may be closed to the public while 
the Board is in Executive Session Pursuant 
to§10-15-1.H of the Open Meetings Act.

The meetings will be held at the Regulation 
and Licensing Department, 2550 Cerrillos 
Road, Santa Fe, NM 87505.

The purpose of the Rule Hearing is to 
consider adoption of proposed amendments, 
repeals and additions to the following Board 
Rules and Regulations in Title 16, Chapter 
4 NMAC: Part 1 General Provisions, Part 3 
Requirements for Licensure, Part 4 License 
without Examination, Part 9 License Renewal 
Procedures, Part 10 Continuing Education, 
Part 12 Classifi cation of Chiropractic 
Licensure, Part 13 Reinstatement of 
Chiropractic Licensure, Part 15 Chiropractic 
Advanced Practice certifi cation Registry.

Copies of the proposed rule changes may be 
obtained by contacting the board offi ce in 
writing at the Toney Anaya Building located 
at 2550 Cerrillos Road in Santa Fe, New 
Mexico 87505, call (505) 476-4695, or from 
the board’s website: http://www.rld.state.
nm.us/chiropractic  after May 7, 2011.  In 
order for the Board members to review the 
comments in their meeting packets prior 
to the meeting, persons wishing to make 
comments regarding the proposed rules must 
present them to the Board offi ce in writing 
no later than May 27, 2011.  Persons wishing 

to present their comments at the hearing 
will need (9) copies of any comments or 
proposed changes for distribution to the 
Board and staff.

If you have questions, or if you are an 
individual with a disability who wishes to 
attend the hearing or meeting, but you need 
a reader, amplifi er, qualifi ed sign language 
interpreter, or any other form of auxiliary 
aid or service to participate, please call the 
Board offi ce at (505) 476-4695 at least two 
weeks prior to the meeting or as soon as 
possible.

Amanda Roybal, Administrator
P.O. Box 25101 - Santa Fe, New Mexico  
87504

NEW MEXICO 
DEPARTMENT OF 

CULTURAL AFFAIRS
MUSEUM OF NATURAL HISTORY 

AND SCIENCE

Public Rule Hearing and Special Board 
Meeting

Held at New Mexico Museum of Natural 
History & Science

A Division of the Department of Cultural 
Affairs - State of New Mexico

May 11, 2011
Public Rule Hearing at 2:00pm - 3:00pm
Special Board Meeting 3:00pm - 4:00pm
Museum Multipurpose Room - 1ST Floor

1801 Mountain Road, NW
Albuquerque, New Mexico 87104

(505) 841-2846

NOTICE is hereby given that the New 
Mexico Museum of Natural History and 
Science (NMMNHS) will hold a Rule 
Hearing and Special Board Meeting on May 
11, 2011, starting at 2:00pm.  Following 
the Rule Hearing, the Board of Trustees will 
convene a special board meeting to adopt 
the proposed changes to Rule 4.53.2 NMAC.  
The purpose of the Rule Hearing is to 
consider adoption of proposed amendments, 
repeals and additions to the Title 4, Chapter 
53, Part 2, NMAC:

Amendments
Proposed Admission Increase 4.53.2.8(B):
Dynatheater admission fees for Adults 
changes to $10.00 from $7.00; Seniors (60+) 
changed to $8.00 from $6.00; and Children 
(3-12) changed to $6.00 from $4.00.

Proposed Deletion of Rule 4.53.2.8(D): 
NMMNHS proposes to omit Section (D) 
entirely, as the lodestar virtual voyages 
simulator ride no longer exists. In addition 
the word “lodestar” should be deleted 

permanently as “lodestar” is nonexistent.

Proposed Amendment 4.53.2.3: NMMNHS 
and the Sandia Mountain Natural History 
Center (SMNHC) authorize free museum 
exhibits admission to all New Mexico 
Residents (with proof thereof) the fi rst 
Sunday of every month.

Admission to museum exhibits is free to all 
Veterans (with proof thereof) on November 
11th (Veterans Day).

The NMMNHS is closed to the public on the 
following state holidays:  Thanksgiving Day, 
Christmas Day, and New Year’s Day.

If you are an individual with a disability 
who is in need of a reader, amplifi er, 
qualifi ed sign language interpreter, or any 
other form of auxiliary aid or service to 
attend or participate in the public hearing, 
please contact Denise Hidalgo before May 
2, 2011 by calling (505) 841-2846 or email 
Denise.Hidalgo@state.nm.us.  A copy of the 
proposed rule can be obtained by contacting 
Ms. Hidalgo via the contact information 
stated, as well as submission of the public 
comments on the proposed rules.

NEW MEXICO DNA 
IDENTIFICATION SYSTEM 
OVERSIGHT COMMITTEE 

AND ADMINISTRATIVE 
CENTER

NEW MEXICO DNA IDENTIFICATION 
SYSTEM OVERSIGHT COMMITTEE & 
ADMINISTRATIVE CENTER

NOTICE OF MEETING AND PUBLIC 
HEARING ON AMENDMENT OF RULES

Tuesday May 17, 2011, 11:00 AM, 
Criminalistics Conference Room, 
Metropolitan Forensic Science Center, 5350 
2nd Street NW, Albuquerque, NM 87107

To comment on, or for additional information 
including a copy of the agenda and proposed 
amendments, or if you have a disability and 
you require special assistance to participate 
in this meeting contact John Krebsbach, 
Chairperson at (505) 823-4630 by Monday 
May 16, 2011.
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NEW MEXICO ECONOMIC 
DEVELOPMENT 
DEPARTMENT

Notice of Proposed Rulemaking

The Economic Development Department 
(“EDD or Department”) hereby gives notice 
that the Department will conduct a public 
hearing as indicated to obtain input on 
amending the following rule:

5.5.50 NMAC (Industrial Development 
Training Program).

The proposed rulemaking actions specifi c 
to the Job Training Incentive Program 
may be accessed on April 18, 2011 on the 
Department’s website (www.gonm.biz) or 
obtained from Therese Varela at the contact 
below.

A public hearing regarding the rules will be 
held on Thursday, May 12, 2011 at CNM 
Workforce Training Center, 5600 Eagle 
Rock Avenue, NE, Albuquerque, NM. The 
time for the hearing on the proposed rules is 
9:00 AM MDT.

Interested individuals may testify at the 
public hearing or submit written comments 
regarding the proposed rulemaking relating 
to the Job Training Incentive Program to 
Therese R. Varela, JTIP Program Manager, 
New Mexico Economic Development 
Department, Joseph M. Montoya Building, 
1100 St. Francis Drive, Santa Fe, New 
Mexico 87504, or therese.varela@state.
nm.us (505) 827-0323, fax (505) 827-0407.  
Written comments must be received no later 
than 5:00 pm on June 4, 2010.

Individuals with disabilities who require 
this information in an alternative format 
or need any form of auxiliary aid to attend 
or participate in this hearing are asked to 
contact Therese Varela as soon as possible.  
The Department requests at least ten days 
advanced notice to provide requested special 
accommodations.

NEW MEXICO ECONOMIC 
DEVELOPMENT 
DEPARTMENT

Notice of Proposed Rulemaking

The Economic Development Department 
(“EDD or Department”) hereby and the 
Industrial Training Board gives notice that 
the Department will conduct a public hearing 
as indicated to obtain input amending the 
following rules:

5.5.51 Development Employment Funding 

for Film and Multimedia Production 
Companies
5.5.52 Development Pre-employment 
Training for Film and Multimedia

A public hearing regarding the rules will be 
held on Thursday, June 2, 2011 in the Rio 
Grande room of the Toney Anaya building, 
2550 Cerrillos Road, Santa Fe, NM 87505.  
The time for the hearing on the proposed 
amendments is 9:30 AM MDT to 12:00 PM 
MDT.

The proposed rulemaking actions specifi c 
to the Job Training Incentive Program for 
Film & Multimedia may be accessed on 
the Department’s website, www.gonm.biz, 
the Division’s website www.nmfi lm.com/
locals/workforce-advancement/fcap.php  or 
obtained from directly from the Workforce 
Development Programs Manager, tobi@
nmfi lm.com, from May 5, 2011 until June 
2, 2011.

Interested individuals may testify at the 
public hearing or submit written comments 
regarding the proposed rulemaking relating 
to the Job Training Incentive Program for 
Film & Multimedia to Tobi Ives, Workforce 
Development Programs Manager, New 
Mexico Film Offi ce, EDD, 1600 St. 
Michael’s Dr., Santa Fe, NM  87505 or email 
tobi@nmfi lm.com or fax 505.476.5601.  
Written comments must be received no later 
than 5:00 pm on May 31, 2011.

Individuals with disabilities who require 
this information in an alternative format 
or need any form of auxiliary aid to attend 
or participate in this hearing are asked 
to contact Tobi Ives as soon as possible.  
The Department requests at least ten days 
advanced notice to provide requested special 
accommodations.

NEW MEXICO HUMAN 
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will hold 
a public hearing on a proposed regulation 
for New Mexico Extra Help SNAP.  A 
public hearing to receive testimony on this 
regulation will be held on May 31, 2011 at 
9:00 am.  The hearing will be held at the 
Income Support Division conference room, 
2009 S. Pacheco St., Santa Fe, NM.  The 
conference room is located in Room 120 on 
the lower level.

The intent of the regulation is to increase 
access to the nutrition benefi ts offered 
through SNAP, among the elderly and 

disabled who are eligible for the Medicare 
Savings Program (MSP).  The Department 
will simplify the application process by 
using state Medicaid data from the MSP 
determination and a two tier standard benefi t 
amount.

The proposed regulation is available 
on the Human Services Department 
website at http://www.hsd.state.nm.us/isd/
ISDRegisters.html.  Individuals wishing to 
testify or requesting a copy of the proposed 
regulation should contact the Income 
Support Division, P.O. Box 2348, Pollon 
Plaza, Santa Fe,  NM  87505-2348, or by 
calling 505-827-7250.

Individuals who do not wish to attend the 
hearing may submit written or recorded 
comments.  Written or recorded comments 
must be received by 5:00 P.M. on the date of 
the hearing.  Please send comments to:

Sidonie Squier, Secretary
Human Services Department
P.O. Box 2348  Pollon Plaza 
Santa Fe, NM  87504-2348

You may send comments electronically to:  
vida.tapia-sanchez@state.nm.us

NEW MEXICO HUMAN 
SERVICES DEPARTMENT

INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will hold 
a public hearing on the repeal of the State 
Food Stamp Supplement.  A public hearing 
to receive testimony on this regulation will 
be held on May 31, 2011 at 10:00 am.  The 
hearing will be held at the Income Support  
Division conference room, 2009 S. Pacheco 
St., Santa Fe, NM.  The conference room is 
located in Room 120 on the lower level.

The repeal of this rule is due to lack of 
funding and will be effective on Jul 1, 2011.

The repealed regulation is available on 
the Human Services Department website 
at http://www.hsd.state.nm.us/isd/
ISDRegisters.html.  Individuals wishing to 
testify or requesting a copy of the proposed 
regulation should contact the Income 
Support Division, P.O. Box 2348, Pollon 
Plaza, Santa Fe,  NM  87505-2348, or by 
calling 505-827-7250.

Individuals who do not wish to attend the 
hearing may submit written or recorded 
comments.  Written or recorded comments 
must be received by 5:00 P.M. on the date of 
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the hearing.  Please send comments to:

Sidonie Squier, Secretary
Human Services Department
P.O. Box 2348  Pollon Plaza 
Santa Fe, NM  87504-2348

You may send comments electronically to:  
vida.tapia-sanchez@state.nm.us

NEW MEXICO HUMAN 
SERVICES DEPARTMENT

MEDICAL ASSISTANCE DIVISION

NOTICE

The New Mexico Human Services 
Department (HSD) is scheduling a public 
hearing on Tuesday, May 31, 2011, at 10:00 
a.m. in the Law Library of Pollon Plaza, 
2009 S. Pacheco, Santa Fe, NM.

The subject of the hearing is Electronic Health 
Records Incentive Program. The Human 
Services Department, Medical Assistance 
Division (MAD), is proposing a new rule, 
8.300.22 NMAC, Electronic Health Records 
Incentive Program (Medicaid EHR).

Medicaid EHR is administered by MAD 
using funds authorized by the federal 
American Recovery and Reinvestment Act 
of 2009. If enacted, New Mexico MAD 
providers may qualify for incentive payments 
if they engage in efforts to adopt, implement, 
upgrade, or meaningfully use certifi ed 
electronic health records technology.

The proposed rule describes:
* Eligible providers;
* Required eligible recipient 
volume;
* Attestation and payment 
requirements, and payment calculations; 
* Audit and record retention; and
* Amounts of payments and 
payment schedules.

Interested persons may submit written 
comments no later than 5:00 p.m., May 31, 
2011, to Sidonie Squier, Secretary, Human 
Services Department, P.O. Box 2348, Santa 
Fe, New Mexico 87504-2348.  All written 
and oral testimony will be considered prior 
to issuance of the fi nal regulation.

If you are a person with a disability and you 
require this information in an alternative 
format or require a special accommodation 
to participate in any HSD public hearing, 
program or services, please contact the NM 
Human Services Department toll-free at 
1-888-997-2583, in Santa Fe at 827-3156, or 
through the department TDD system, 1-800-
609-4833, in Santa Fe call 827-3184.  The 
Department requests at least 10 days advance 

notice to provide requested alternative 
formats and special accommodations.

Copies of all comments will be made 
available by the Medical Assistance Division 
upon request by providing copies directly to 
a requestor or by making them available on 
the MAD website or at a location within the 
county of the requestor.

Copies of the Human Services Register 
and their proposed rules are available for 
review on our Website at www.hsd.state.
nm.us/mad/registers/2011 or by sending a 
self-addressed stamped envelope to Medical 
Assistance Division, Long -Term Services 
and Support Bureau, P.O. Box 2348, Santa 
Fe, NM. 87504-2348.

NEW MEXICO BOARD OF 
PHARMACY

NEW MEXICO BOARD OF 
PHARMACY

REGULAR BOARD MEETING

NOTICE TO THE PUBLIC

The New Mexico Board of Pharmacy will 
convene on June 6th & 7th, 2011 at 9:00 
a.m. in the Board of Pharmacy Conference 
Room located at 5200 Oakland Ave., 
NE, Albuquerque, NM for the purpose of 
conducting a regular Board meeting.

Interested persons wishing to comment and 
or present proposed language regarding rule 
hearings must submit documentation via fax, 
mail or email to William Harvey, William.
Harvey@state.nm.us or Debra Wilhite, 
debra.wilhite@state.nm.us no later than 72 
hours prior to board meeting, if in attendance 
please provide 15 copies for distribution to 
board members.

Interested persons may contact Debra 
Wilhite, Administrative Secretary, 5200 
Oakland Ave., NE, Suite A, Albuquerque, 
NM  87113, (505) 222-9830 or fax (505) 
222-9845, e-mail debra.wilhite@state.nm.us 
to receive copies of the agenda and any 
proposed rule, which will be available May 
26, 2011.  The Board may go into executive 
session at any time to discuss licensee and/
or personnel matters.  Anyone who needs 
special accommodations for the meeting 
should contact the Board offi ce at (505) 222-
9830 as soon as possible.

The agenda (tentative) will be available 
starting May 26, 2011 through the Board’s 
website:  www.rld.state.nm.us/pharmacy.

The Board will address:

Rule Hearings:

 16.19.4.9 NMAC Pharmacists

Hearings, Board Orders and Surrenders:

Approval of Applications:

Other Board Matters:

Committee Reports:

Public Requests:

*Executive Director’s Report:
 Case presentations*

End of Notices and Proposed 
Rules Section
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Adopted Rules
ALBUQUERQUE-

BERNALILLO COUNTY 
AIR QUALITY CONTROL 

BOARD

This is an amendment to 20.11.46 NMAC, 
amending Sections 5, 6, 7, 9 and 10 
through 22, effective May 16, 2011.

20.11.46.5 EFFECTIVE DATE:  
December 31, 2003, except where a later 
date is cited at the end of a section, or as 
provided in 20.11.46.10 NMAC.  However, 
if the EPA disapproves the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque-Bernalillo County, 
New Mexico, then 20.11.46 NMAC will no 
longer be effective on the date of offi cial 
notifi cation by the EPA to the Governor of 
New Mexico that the Section 309 Regional 
Haze State Implementation Plan Element: 
Albuquerque-Bernalillo County, New 
Mexico has been disapproved.
[20.11.46.5 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.6 OBJECTIVE:
 A. 20.11.46 NMAC 
implements the western backstop (WEB) 
sulfur dioxide (SO2) trading program 
[(“WEB trading program”)] provisions 
required under the federal Regional Haze 
[Regulation] Rule, 40 CFR 51.309, and 
the concomitant Albuquerque-Bernalillo 
county element of the state of New Mexico’s 
regional haze implementation plan [and 
related requirements associated with the time 
period prior to the WEB trading program 
trigger date].
 B. Nothing in 20.11.46 
NMAC waives any requirement otherwise 
in effect or subsequently required under 
another program, including regulations 
governing new sources.
[20.11.46.6 NMAC - N, 12/31/03; A, 
5/16/11]

20.11.46.7 DEFINITIONS:  In 
addition to the defi nitions in 20.11.46.7 
NMAC, the defi nitions in 20.11.1 NMAC 
apply unless there is a confl ict between 
defi nitions, in which case the defi nition in 
20.11.46 NMAC shall govern.
 A. “Account certifi cate of 
representation” means the completed and 
signed submission required to designate an 
account representative for a WEB source 
or an account representative for a general 
account.
 B. “ A c c o u n t 
representative” means the individual who 
is authorized through an account certifi cate 
of representation to represent owners 

and operators of the WEB source with 
regard to matters under the WEB trading 
program or, for a general account, who is 
authorized through an account certifi cate 
of representation to represent the persons 
having an ownership interest in allowances 
in the general account with regard to matters 
concerning the general account.
 C. “Act” means the federal 
Clean Air Act, as amended, 42 U.S.C. 7401, 
et seq.
 D. “Actual emissions” 
means the total annual [sulfur dioxide] SO2 
emissions determined in accordance with 
20.11.46.16 NMAC, monitoring, record 
keeping and reporting, or determined 
in accordance with 20.11.46.9 NMAC, 
emission tracking requirements for sulfur 
dioxide emission inventories, for sources 
that are not subject to 20.11.46.16 NMAC.
 E. “Air quality 
control board” or “AQCB” means the 
Albuquerque-Bernalillo county air quality 
control board.
 F. “Allocate” means 
to assign allowances to a WEB source, 
[through] in accordance with Section C1 
of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico.
 G. “Allowance” means the 
limited authorization under the WEB trading 
program to emit one ton of SO2 during a 
specifi ed control period or any control period 
thereafter subject to the terms and conditions 
for use of unused allowances as established 
by 20.11.46 NMAC.
 H. “Allowance limitation” 
means the tonnage of SO2 emissions 
authorized by the allowances available for 
compliance deduction for a WEB source for 
a control period under 20.11.46.19 NMAC, 
compliance, on the allowance transfer 
deadline for that control period.
 I. [“Allowance tracking 
system” means the system developed by 
the department where allowances under the 
WEB trading program are recorded, held, 
transferred and deducted.]  Reserved
 J. [“Allowance tracking 
system account” means an account in the 
allowance tracking system established for 
purposes of recording, holding, transferring, 
and deducting allowances.]  Reserved
 K. “Allowance transfer 
deadline” means the deadline established in 
Subsection B of 20.11.46.17 NMAC when 
[allowances] allowance transfers must be 
submitted for recording in a WEB source’s 
compliance account in order to demonstrate 
compliance for that control period.
 L. “Compliance account” 
means an account established in the 
[allowance tracking system] WEB EATS 

under Subsection A of 20.11.46.15 NMAC 
for the purpose of recording allowances that 
a WEB source might hold to demonstrate 
compliance with its allowance limitation.
 M. “ C o m p l i a n c e 
certifi cation” means a submission to the 
department by the account representative as 
required under Subsection B of 20.11.46.19 
NMAC to report a WEB source’s compliance 
or noncompliance with 20.11.46 NMAC.
 N. “Control period” 
means the period beginning January 1 of 
each year and ending on December 31 of the 
same year, inclusive.
 O. “Emission report” or 
“inventory” means a listing, by source, of 
the amount of air pollutants discharged into 
the atmosphere.
 P. [“Emissions tracking 
database” means the central database where 
SO2 emissions for WEB sources as recorded 
and reported in accordance with 20.11.46 
NMAC are tracked to determine compliance 
with allowance limitations.]  Reserved
 Q. “Emission unit” or 
“unit” means any part of a stationary source 
that emits or would have the potential to emit 
any pollutant regulated pursuant to the Clean 
Air Act.
 R. “Existing source” 
means, a stationary source that commenced 
operation before the program trigger date.
 S. “Fugitive emissions” 
are those emissions that could not reasonably 
pass through a stack, chimney, vent, or other 
functionally equivalent opening.
 T. “General account” 
means an account established in the 
[allowance tracking system] WEB EATS 
under 20.11.46.15 NMAC, establishment 
of accounts, for the purpose of recording 
allowances held by a person that are not to be 
used to show compliance with an allowance 
limitation.
 U. “Milestone” means the 
maximum level of stationary source regional 
[sulfur dioxide] SO2 emissions for each year 
from 2003 to 2018, established according to 
the procedures in Section A of the Section 
309 Regional Haze State Implementation 
Plan Element: Albuquerque - Bernalillo 
County, New Mexico.
 V. “New source set-
aside” means a pool of allowances that are 
available for allocation to new sources in 
accordance with the provisions of Section 
C1.3 of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico.
 W. “New WEB source” 
means a WEB source that commenced 
operation on or after the program trigger 
date.
 X. “Owner or operator” 
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means any person who is an owner or who 
operates, controls or supervises a WEB 
source, and includes but is not limited to, 
any holding company, utility system or plant 
manager.
 Y. “Part” means an air 
quality control regulation under Title 20, 
Chapter 11 of the New Mexico administrative 
code, unless otherwise noted, as adopted or 
amended by the AQCB.
 Z. “Potential to emit” 
means the maximum capacity of a stationary 
source to emit any air pollutant under its 
physical and operational design.  Any 
physical or operational limitation on the 
capacity of a source to emit an air pollutant, 
including air pollution control equipment 
and restrictions on hours of operation or on 
the type or amount of material combusted, 
stored or processed, shall be treated as part 
of its design if the limitation is enforceable 
by the EPA administrator.
 AA. “Program trigger 
date” means the date that the department 
determines that the WEB trading program 
has been triggered in accordance with the 
provisions of Section A2 of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico.
 BB. “Program trigger 
years” means the years shown in Table 3, 
column 3, under Part C of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico for the applicable milestone 
if the WEB trading program is triggered as 
described in Section A of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico.
 CC. “Renewable energy 
resource” means a resource that generates 
electricity by non-nuclear and non-fossil 
technologies that result in low or no air 
emissions.  This term includes electricity 
generated by wind energy technologies; solar 
photovoltaic and solar thermal technologies; 
geothermal technologies; technologies 
based on landfi ll gas and biomass sources, 
and new low-impact hydropower that meet 
the low-impact hydropower institute criteria.  
Biomass includes agricultural, food and 
wood wastes.  The term does not include 
pumped storage or biomass from municipal 
solid waste, black liquor, or treated wood.
 DD. “Retired source” 
means a WEB source that has received a 
retired source exemption as provided in 
Subsection E of 20.11.46.11 NMAC.  Any 
retired source resuming operations under 
Subsection E of 20.11.46.11 NMAC, must 
submit its exemption as part of its registration 
materials.
 EE. “Serial number” 
means, when referring to allowances, the 
unique identifi cation number assigned to 

each allowance by the tracking systems 
administrator, in accordance with Subsection 
B of 20.11.46.14 NMAC.
 FF. “SO2 emitting unit” 
means any equipment that is located at a 
WEB source and that emits SO2.
 GG. Reserved
 HH. “Special reserve 
compliance account” means an account 
established in the [allowance tracking 
system] WEB EATS under Subsection A 
of 20.11.46.15 NMAC for the purpose of 
recording allowances that a WEB source 
might hold to demonstrate compliance with 
its allowance limitation for emission units 
that are monitored for SO2 in accordance 
with [Subsection B] Paragraph (2) of 
Subsection A of 20.11.46.16 NMAC.
 II. “Stationary source” 
means any building, structure, facility or 
installation that emits or may emit any air 
pollutant subject to regulation under the 
Clean Air Act.
 JJ. “Submit” means sent to 
the appropriate authority under the signature 
of the account representative.  For purposes 
of determining when something is submitted, 
an offi cial U.S. postal service postmark, 
or equivalent electronic time stamp, shall 
establish the date of submittal.
 KK. “Ton” means 2000 
pounds and, for any control period, any 
fraction of a ton equaling 1000 pounds or 
more shall be treated as one ton and any 
fraction of a ton equaling less than 1000 
pounds shall be treated as zero tons.
 LL. “Tracking system 
administrator” means the person designated 
by the department as the administrator of 
the [allowance tracking system and the 
emission-tracking database] WEB EATS.
 MM. “WEB source” means a 
stationary source that meets the applicability 
requirements of 20.11.46.11 NMAC, WEB 
trading program applicability.
 NN. “Western backstop 
sulfur dioxide (SO2) trading program” 
or “WEB trading program” means all 
sections of 20.11.46 NMAC, but not Section 
20.11.46.9 NMAC, emission tracking 
requirements for sulfur dioxide emission 
inventories, triggered as a backstop in 
accordance with the provisions in the Section 
309 Regional Haze State Implementation 
Plan Element: Albuquerque - Bernalillo 
County, New Mexico, to ensure that regional 
SO2 emissions are reduced.
 OO. “WEB Emissions and 
allowance tracking system” or “WEB 
EATS” means the central database where 
SO2 emissions for WEB sources as recorded 
and reported in accordance with 20.11.46 
NMAC are tracked to determine compliance 
with allowance limitations, and the system 
where allowances under the WEB trading 
program are recorded, held transferred and 
deducted.

 PP. “WEB EATS account” 
means an account in the WEB EATS 
established for purposes of recording, 
holding, transferring and deducting 
allowances.
[20.11.46.7 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.9 E M I S S I O N 
TRACKING REQUIREMENTS 
FOR SULFUR DIOXIDE EMISSION 
INVENTORIES:  Beginning with the 2003 
emission inventory, all stationary sources 
with actual emissions of one hundred (100) 
tons per year or more of [sulfur dioxide] SO2 
in the year 2000, or in any subsequent year, 
shall submit an annual inventory of [sulfur 
dioxide] SO2 emissions.  A source that meets 
these criteria, and then emits less than 100 
tons per year in a later year shall submit a 
[sulfur dioxide] SO2 inventory for tracking 
compliance with the regional [sulfur dioxide] 
SO2 milestones until the western backstop 
sulfur dioxide trading program has been 
fully implemented and emission tracking 
has occurred under 20.11.46.16 NMAC, 
monitoring, record keeping and reporting.
 A. All sources meeting the 
criteria immediately above in 20.11.46.9 
NMAC will be subject to the following 
federally enforceable provisions:
 (1) submit an annual inventory of 
[sulfur dioxide] SO2 emissions;
 (2) document the emissions 
monitoring/estimation methodology used 
to calculate their SO2 emissions, and 
demonstrate that the selected methodology 
is acceptable under the inventory program;
 (3) include emissions from start 
up, shut down, and upset conditions in the 
annual total inventory;
 (4) use 40 CFR Part 75 
methodology for reporting emissions for 
all sources subject to the federal acid rain 
program;
 (5) maintain all records used in the 
calculation of the emissions, including but 
not limited to the following:
 (a) amount of fuel consumed;
 (b) percent sulfur content of fuel 
and how the content was determined;
 (c) quantity of product produced;
 (d) emissions monitoring data;
 (e) operating data; and
 (f) how the emissions are 
calculated;
 (6) maintain records of any 
physical changes to facility operations or 
equipment, or any other changes that may 
affect the emissions projections; and 
 (7) retain records for a minimum 
of 10 years from the date of establishment, or 
if the record was the basis for an adjustment 
to the milestone, fi ve years after the date of 
an implementation plan revision, whichever 
is longer.
 B. R e p o r t i n g 



New Mexico Register / Volume XXII, Number 8 / April 29, 2011 305

requirements.
 (1) Except as provided in 
Paragraph (2) of Subsection B of 20.11.46.9 
NMAC, the owner or operator shall submit 
the emission report by April 1 each year 
immediately following the year for which 
the source is required to report emissions 
data.
 (2) Sources for which a date for 
submitting an annual emission report is 
specifi ed in a current operating permit issued 
under 20.11.42 NMAC, Operating Permits, 
shall submit such report on the date specifi ed 
in the permit.  The department shall provide 
a copy of the previous emissions report upon 
request by the owner or operator of such 
source.
 C. Emissions report 
contents shall include:
 (1) the name, address, and physical 
location of the stationary source;
 (2) the name and telephone 
number of the person to contact regarding 
the emissions report;
 (3) a certifi cation signed by the 
owner, or operator, or a responsible offi cial 
as defi ned in 20.11.42 NMAC attesting that 
the statements and information contained in 
the emissions report are true and accurate 
to the best knowledge and belief of the 
certifying offi cial, and including the full 
name, title, signature, date of signature, and 
telephone number of the certifying offi cial; 
for sources subject to 20.11.42 NMAC, the 
certifi cation shall be made as required under 
20.11.42 NMAC;
 (4) smelters shall submit an annual 
report of sulfur input, in tons per year;
 (5) for each emission point 
additional information may be required by 
the department:
 (a) stack and exhaust gas 
parameters;
 (b) type of control equipment and 
estimated control effi ciency;
 (c) schedule of operation;
 (d) estimated actual emissions, 
including fugitive emissions and emissions 
occurring during maintenance, start-ups, 
shutdowns, upsets, and downtime, of sulfur 
oxides, in tons per year, and a description of 
the methods utilized to make such estimates, 
including calculations;
 (e) the annual process or fuel 
combustion rates; and
 (f) the fuel heat, sulfur, and ash 
content.
 D. The department shall 
retain emission inventory records for non-
utilities for 1996 and 1998 until the year 
2018 to ensure that changes in emissions 
monitoring techniques can be tracked.
[20.11.46.9 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.10 WEB TRADING 
PROGRAM TRIGGER:

 A. Except as provided 
in Subsection B of 20.11.46.10 NMAC, 
Sections 20.11.46.11 NMAC through 
20.11.46.22 NMAC shall become effective 
on the program trigger date that is established 
in accordance with the procedures outlined 
in Part C of the Section 309 Regional 
Haze State Implementation Plan Element: 
Albuquerque - Bernalillo County, New 
Mexico.
 B. 20.11.46.20 NMAC, 
special penalty provisions for the year 
2018 milestone, shall become effective on 
January 1, 2018 and shall remain effective 
until the provisions of 20.11.46.20 NMAC, 
special penalty provisions for the year 2018 
milestone, have been fully implemented.
[20.11.46.10 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.11 WEB TRADING 
PROGRAM APPLICABILITY:
 A. General applicability:  
20.11.46 NMAC applies to any stationary 
source or group of stationary sources that 
are located on one or more contiguous or 
adjacent properties and which are under the 
control of the same person or persons under 
common control, belonging to the same 
industrial grouping, and that are described 
in Paragraphs (1) through (4) of Subsection 
B of 20.11.46.11 NMAC.  A stationary 
source or group of stationary sources shall 
be considered part of a single industrial 
grouping if all of the pollutant emitting 
activities at such source or group of sources 
on contiguous or adjacent properties belong 
to the same major group (i.e., all have the 
same two-digit code as described in the 
standard industrial classifi cation manual, 
1987, or three-digit code as described in 
the North American Industry Classifi cation 
System (NAICS), 2007).
 B. The following are 
WEB sources.
 (1) All BART-eligible sources as 
defi ned in 40 CFR 51.301 that are subject to 
BART due to SO2 emissions.
 (2) All stationary sources not 
meeting the criteria of Paragraph (1) of 
Subsection B of 20.11.46.11 NMAC, that 
have actual SO2 emissions of 100 tons or 
more per year in the program trigger years or 
any subsequent year.  The fugitive emissions 
of a stationary source shall not be considered 
in determining whether it is a WEB source 
unless the source belongs to one of the 
following categories of stationary source:
 (a) coal cleaning plants (with 
thermal dryers);
 (b) kraft pulp mills;
 (c) portland cement plants;
 (d) primary zinc smelters; 
 (e) iron and steel mills;
 (f) primary aluminum ore 
reduction plants;
 (g) primary copper smelters;

 (h) municipal incinerators capable 
of charging more than 250 tons of refuse per 
day;
 (i)  hydrofl uoric, sulfuric, or nitric 
acid plants;
 (j)  petroleum refi neries;
 (k) lime plants;
 (l)  phosphate rock processing 
plants;
 (m) coke oven batteries;
 (n) sulfur recovery plants;
 (o) carbon black plants (furnace 
process);
 (p) primary lead smelters;
 (q) fuel conversion plants;
 (r) sintering plants;
 (s) secondary metal production 
plants;
 (t) chemical process plants;
 (u) fossil-fuel boilers (or 
combination thereof) totaling more than 250 
million British thermal units per hour heat 
input;
 (v) petroleum storage and transfer 
units with a total storage capacity exceeding 
300,000 barrels;
 (w) taconite ore processing plants;
 (x) glass fi ber processing plants;
 (y) charcoal production plants;
 (z) fossil-fuel-fi red steam electric 
plants of more than 250 million British 
thermal units per hour heat input; or
 (aa) any other stationary source 
category, which as of August 7, 1980 is 
being regulated under Section 111 or 112 of 
the Clean Air Act.
 (3) A new source that begins 
operation after the program trigger date and 
has the potential to emit 100 tons or more of 
SO2 per year.
 (4) The department may determine 
on a case-by-case basis, with concurrence 
from the EPA administrator, that a source 
defi ned in Paragraph (2) of Subsection B of 
20.11.46.11 NMAC is not a WEB source if 
the source:
 (a) [in each of the previous fi ve 
years] had actual SO2 emissions of less than 
100 tons per year, in each of the previous 
fi ve years; and
 (b) had actual SO2 emissions of 
100 tons or more in a single year due to a 
temporary emission increase that was caused 
by a sudden, infrequent, and not reasonably 
preventable failure of air pollution control 
equipment, failure of process equipment, 
or a failure to operate in a normal or usual 
manner; and
 (c) took timely and reasonable 
action to minimize the temporary emission 
increase; and
 (d) has corrected the failure of 
air pollution control equipment, process 
equipment, or process by the time of 
the department’s determination under 
20.11.46.11 NMAC; or
 (e) had to switch fuels or 
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feedstocks on a temporary basis and as a 
result of an emergency situation or unique 
and unusual circumstances besides cost of 
such fuels or feedstocks.
 (5) A temporary emission increase 
due to poor maintenance or careless 
operation does not meet the criteria of 
20.11.46.11 NMAC.
 C. Duration of program 
participation:  Except as provided for in 
Subsection D of 20.11.46.11 NMAC, once 
a source is subject to the WEB trading 
program, it will remain in the program every 
year thereafter.
 D. Application for retired 
source exemption:
 (1) Any WEB source that is 
permanently retired shall apply for a retired 
source exemption.  The WEB source may 
[only] be considered permanently retired 
only if all SO2 emitting units at the source 
are permanently retired.  The application 
shall contain the following information:
 (a) identifi cation of the WEB 
source, including plant name and an 
appropriate identifi cation code in a format 
specifi ed by the department;
 (b) name of account representative;
 (c) description of the status of the 
WEB source, including the date that the 
WEB source was retired;
 (d) signed certifi cation that the 
WEB source is permanently retired and will 
comply with the requirements of Subsection 
D of 20.11.46.11 NMAC; and
 (e) verifi cation that the WEB 
source has a general account where any 
unused allowances or future allocations will 
be recorded.
 (2) [Responsibilities of retired 
sources] Notice:  The retired source 
exemption becomes effective when the 
department notifi es the source that the retired 
source exemption has been granted.
 (3) Responsibilities of retired 
sources.  A retired source shall be exempt 
from 20.11.46.16 NMAC, monitoring, 
record keeping and reporting and 
20.11.46.19 NMAC, compliance, except as 
provided below.
 (a) A retired source shall not emit 
any SO2 after the date the retired source 
exemption is [effective] issued.
 (b) A WEB source shall submit 
SO2 emissions reports, as required by 
Subsection [O] H of 20.11.46.16 NMAC for 
any time period the source was operating 
prior to the effective date of the retired 
source exemption.  The retired source shall 
be subject to the compliance provisions of 
20.11.46.19 NMAC, compliance, including 
the requirement to hold allowances in the 
source’s compliance account to cover all 
SO2 emissions prior to the date the source 
was permanently retired.
 (c) A retired source that is still 
in existence but no longer emitting SO2 

shall, for a period of fi ve years from the 
date the records are created, retain records 
demonstrating [the effective date of the 
retired source exemption] that the source is 
permanently retired for purposes of 20.11.46 
NMAC.
 (4) Resumption of operations.
 (a) [Should a retired source desire 
to resume] Before resuming operation, 
the retired source shall submit registration 
materials as follows:
  (i) if the source is 
required to obtain a new source review 
permit or operating permit under 20.11.41 
NMAC, 20.11.42 NMAC, 20.11.60 NMAC 
or 20.11.61 NMAC prior to resuming 
operation, then the source shall submit 
registration information as described in 
20.11.46.13 NMAC and a copy of the retired 
source exemption with the application 
required under 20.11.41 NMAC, 20.11.42 
NMAC, 20.11.60 NMAC or 20.11.61 
NMAC;
  (ii) if the source is not 
required to obtain a new source review 
permit or operating permit under 20.11.41 
NMAC, 20.11.42 NMAC, 20.11.60 NMAC 
or 20.11.61 NMAC prior to resuming 
operation, then the source shall submit 
registration information as described in 
Subsection A of 20.11.46.13 NMAC and 
a copy of the retired source exemption 
to the department at least 90 days prior to 
resumption of operation.
 (b) The retired source exemption 
shall automatically expire on the day the 
source resumes operation.
 (5) Loss of future allowances:  A 
WEB source that is permanently retired and 
that does not apply to the department for a 
retired source exemption within 90 days 
of the date that the source is permanently 
retired shall forfeit any unused and future 
allowances.  The abandoned allowances 
shall be retired by the tracking system 
administrator.
[20.11.46.11 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.12 A C C O U N T 
REPRESENTATIVE FOR WEB 
SOURCES:  Each WEB source must 
identify one account representative and 
may also identify an alternate account 
representative who may act on behalf of the 
account representative.  Any representation, 
action, inaction or submission by the alternate 
account representative will be deemed 
to be a representation, action, inaction or 
submission by the account representative.
 A. Identifi cation and 
certifi cation of an account representative.
 (1) The account representative and 
any alternate account representative shall 
be appointed by [an] written agreement that 
makes the representations, actions, inactions 
or submissions of the account representative 

and any alternate account representative, 
binding on the owners and operators of the 
WEB source.  A copy of the agreement shall 
be provided to the department.
 (2) The account representative 
shall submit to the department and the 
tracking system administrator a signed and 
dated account certifi cate of representation 
(certifi cate) that contains the following 
elements:
 (a) identifi cation of the WEB 
source by plant name, state, and an 
appropriate identifi cation code in a format 
specifi ed by the department;
 (b) the name, address, e-mail (if 
available), telephone and facsimile number 
of the account representative and any 
alternate;
 (c) a list of owners and operators 
of the WEB source;
 (d) information to be part of the 
emission tracking system database that 
is established in accordance with Part C 
of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico; and the 
specifi c data elements shall be as specifi ed 
by the department to be consistent with the 
data system structure, and may include basic 
facility information that may appear in other 
reports and notices submitted by the WEB 
source, such as county location, industrial 
classifi cation codes, and similar general 
facility information; and
 (e) the following certifi cation 
statement:  “I certify that I was selected 
as the account representative or alternate 
account representative, as applicable, by 
an agreement binding on the owners and 
operators of the WEB source.  I certify that I 
have all the necessary authority to carry out 
my duties and responsibilities under the WEB 
trading program on behalf of the owners and 
operators of the WEB source and that each 
such owner and operator shall be fully bound 
by my representations, actions, inactions, or 
submissions and by any decision or order 
issued to me by the department regarding the 
WEB trading program.”
 (3) Upon receipt by the department 
of the complete certifi cate, the account 
representative and any alternate account 
representative represents and, by [his or her] 
their representations, actions, inactions, or 
submissions, legally binds each owner and 
operator of the WEB source in all matters 
pertaining to the WEB trading program.  The 
owners and operators shall be bound by any 
decision or order issued by the department 
regarding the WEB trading program.
 (4) No WEB [allowance 
tracking system] EATS account shall be 
established for the WEB source until the 
tracking system administrator has received 
a complete certifi cate.  Once the account 
is established, the account representative 
shall make all submissions concerning the 
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account, including the deduction or transfer 
of allowances.
 B. Requirements and 
responsibilities.
 (1) The responsibilities of the 
account representative include, but are not 
limited to, the transferring of allowances, 
and the submission of monitoring plans, 
registrations, certifi cation applications, 
SO2 emissions data and compliance 
reports as required by 20.11.46 NMAC, 
and representing the source in all matters 
pertaining to the WEB trading program.
 (2) Each submission under this 
program shall be signed and certifi ed by the 
account representative for the WEB source.  
Each submission shall include the following 
truth and accuracy certifi cation statement by 
the account representative:  “I am authorized 
to make this submission on behalf of the 
owners and operators of the WEB source 
for which the submission is made.  I certify 
under penalty of law that I have personally 
examined, and am familiar with, the 
statements and information submitted in this 
document and all its attachments.  Based 
on my inquiry of those individuals with 
primary responsibility for obtaining the 
information, I certify that the statements and 
information are to the best of my knowledge 
and belief true, accurate, and complete.  I am 
aware that there are signifi cant penalties for 
submitting false statements and information 
or omitting required statements and 
information, including the possibility of fi ne 
or imprisonment.”
 C. Changing the account 
representative or owners and operators.
 (1) Changes to the account 
representative or the alternate account 
representative.  The account representative 
or alternate account representative may be 
changed at any time by sending a complete 
superseding certifi cate to the department 
and the tracking system administrator 
under Paragraph (3) of Subsection A of 
20.11.46.12 NMAC, with the change taking 
effect upon receipt of such certifi cate by 
the department.  Notwithstanding any 
such change, all representations, actions, 
inactions, and submissions by the previous 
account representative or alternate prior to 
the time and date when the tracking system 
administrator receives the superseding 
certifi cate shall be binding on the new 
account representative and the owners and 
operators of the WEB source.
 (2) Changes in owners and 
operators.
 (a) Within 30 days of any change 
in the owners and operators of the WEB 
source, including the addition of a new 
owner or operator, the account representative 
shall submit a revised certifi cate amending 
the list of owners and operators to include 
such change.
 (b) In the event a new owner or 

operator of a WEB source is not included in 
the list of owners and operators submitted in 
the certifi cate, such new owner or operator 
shall be deemed to be subject to and bound 
by the certifi cate, the representations, 
actions, inactions, and submissions of the 
account representative of the WEB source, 
and the decisions, orders, actions, and 
inactions of the department as if the new 
owner or operator were included in such list.
[20.11.46.12 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.13 REGISTRATION:
 A. Deadlines.
 (1) Each source that is a WEB 
source on or before the program trigger 
date shall register by submitting the initial 
certifi cate required in Subsection A of 
20.11.46.12 NMAC to the department no 
later than 180 days after the program trigger 
date.
 (2) Any existing source that 
becomes a WEB source after the program 
trigger date shall register by submitting the 
initial certifi cate required in Subsection A 
of 20.11.46.12 NMAC to the department 
no later than September 30 of the year 
following the inventory year in which the 
source exceeded the emission threshold (100 
tons SO2).
 (3) Any new WEB source shall 
register by submitting the initial certifi cate 
required in Subsection A of 20.11.46.12 
NMAC to the department prior to the 
commencement of operation.
 B. Integration into 
permits.
 (1) Any allocation, transfer or 
deduction of allowance to or from the 
compliance account of a WEB source shall 
not require revision of the WEB source’s 
operating permit under 20.11.42 NMAC.
 (2) After 20.11.46 NMAC is 
effective, a WEB source that is not required 
to have a permit under 20.11.41 NMAC, 
20.11.60 NMAC or 20.11.61 NMAC, must 
at all times possess a valid 20.11.42 NMAC 
permit that includes the requirements of 
20.11.46 NMAC.  If the WEB source does 
not possess a Title V permit under 20.11.42 
NMAC, it may satisfy the requirements of 
Paragraph (2) of Subsection B of 20.11.46.13 
NMAC by obtaining or modifying a permit 
under 20.11.41 NMAC, 20.11.60 NMAC 
or 20.11.61 NMAC that incorporates the 
requirements of 20.11.46 NMAC.  The 
source must at all times possess a valid 
permit that includes these requirements.
[20.11.46.13 NMAC - N, 12/31/03; A, 
5/16/11]

20.11.46.14 A L L O W A N C E 
ALLOCATIONS:
 A. The tracking system 
administrator shall record the allowances for 
each WEB source in the compliance account 

for a WEB source once the allowances 
are allocated by the department under 
Section C1 of the Section 309 Regional 
Haze State Implementation Plan Element: 
Albuquerque - Bernalillo County, New 
Mexico.  If applicable, the tracking system 
administrator shall also record a portion 
of the SO2 allowances in a WEB source’s 
special reserve compliance account to 
account for any allowances to be held by 
the source that conducts monitoring in 
accordance with [Subsection B] Paragraph 
(2) of Subsection A of 20.11.46.16 NMAC.  
Under no circumstances shall allocations 
be made that would exceed the allocations 
available.
 B. The tracking system 
administrator shall assign a serial number to 
each allowance in accordance with Section 
C1.2 of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico.
 C. All allowances shall 
be allocated, recorded, transferred, or used 
as whole allowances.  To determine the 
number of whole allowances, the number 
of allowances shall be rounded down for 
decimals less than 0.50 and rounded up for 
decimals of 0.50 or greater.
 D. An allowance is not a 
property right, and is a limited authorization 
to emit one ton of SO2 valid only for the 
purpose of meeting the requirements of 
20.11.46 NMAC.  No provision of this WEB 
trading program or other law should be 
construed to limit the authority of the United 
States or the department to terminate or limit 
such authorization.
 E. Early reduction bonus 
allocation:  Any non-utility WEB source 
that installs new control technology and that, 
between 2008 and the program trigger year, 
reduces its permitted annual SO2 emissions to 
a level that is below the fl oor level allocation 
established for that source in Section C1 
of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico, or any 
utility that reduces its permitted annual 
SO2 emissions to a level that is below best 
available control technology (BACT), may 
apply to the department for an early reduction 
bonus allocation.  The bonus allocation 
shall be available for reductions that occur 
between 2008 and the program trigger year.  
The application shall be submitted no later 
than 90 days after the program trigger date.  
Any WEB source that applies and receives 
early reduction bonus allocations shall retain 
the records referenced below for a minimum 
of fi ve years after the early reduction 
bonus allowance is certifi ed in accordance 
with Section C1.1(a)(3) of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico .  The application for an early 
reduction bonus allocation shall contain the 
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following information:
 (1) copies of all permits or other 
enforceable documents that include annual 
SO2 emissions limits for the WEB source 
during the period the WEB source [was 
generating the early reductions] qualifi es 
for an early reduction credit; and such 
permits or enforceable documents shall 
require monitoring for SO2 emissions that 
meets the requirements in Paragraphs (1) 
and (3) of Subsection A [and Subsection 
C] of 20.11.46.16 NMAC and monitoring 
provisions that were in effect one year prior 
to the beginning of the credit generating 
period;
 (2) [copies of emissions monitoring 
reports, for one year prior to the beginning 
of the credit generating period and for the 
period the WEB source was generating 
the early reductions, that document the 
actual annual SO2 emissions; and the 
emissions monitoring reports during the 
credit generating period must demonstrate 
that the actual annual SO2 emissions were 
below the fl oor level allocation established 
for that source in Section F1 C1 of the 
implementation plan element] Reserved;
 (3) demonstration that the fl oor 
level established for the source in accordance 
with Section C1 of the implementation plan 
element was calculated using data that 
are consistent with the new monitoring 
methodology under Paragraph (1) of 
Subsection A of 20.11.46.16 NMAC; and if 
new monitoring techniques change the fl oor 
level for the source, then a demonstration 
of the new fl oor level based on new 
monitoring techniques shall be included in 
the application.
 F. Request for allowances 
for new WEB sources or modifi ed WEB 
sources.
 (1) A new WEB source [or an 
existing WEB source that has increased 
production capacity through a permitted 
change in operations under 20.11.41 NMAC, 
20.11.60 NMAC or 20.11.61 NMAC] may 
apply to the department for an allocation 
from the new source set-aside, as outlined 
in Section C1.3 of the Section 309 Regional 
Haze State Implementation Plan Element: 
Albuquerque - Bernalillo County, New 
Mexico.  Under no circumstances shall 
allocations be made that would exceed the 
allocations available.
 (a) A new WEB source is eligible 
[to apply] for an annual fl oor allocation 
equal to the lower of the permitted annual 
SO2 emission limit for that source, [after 
the source has commenced operation] or 
SO2 annual emissions calculated based on 
a level of control equivalent to BACT and 
assuming 100% utilization of the WEB 
source, beginning of the fi rst full calendar 
year of operation.
 (b) Reserved
 [(b)] (2) An existing WEB source 

[is eligible to] that has increased production 
capacity through a permitted change in 
operations under 20.11.41 NMAC, 20.11.60 
NMAC or 20.11.61 NMAC, may apply 
for an [annual] allocation [equal to the 
permitted annual SO2 emission limit for that 
source that is attributable to any amount of 
production capacity that is greater than the 
permitted production capacity for that source 
as of January 1, 2008.] from the new source 
set-aside, as outlined in the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico.  An existing WEB source is 
eligible for an annual allocation equal to:
 (a) the permitted annual SO2 
emissions limit for a new unit; or
 (b) the permitted annual SO2 
emission increase for the WEB source due 
to the replacement of an existing unit with 
a new unit or the modifi cation of an existing 
unit that increased production capacity of the 
WEB source.
 [(c)] (3) A source that has received 
a retired source exemption under Subsection 
D of 20.11.46.11 NMAC is not eligible [to 
apply] for an allocation from the new source 
set-aside.
 [(2)] (4) The application for an 
allocation from the new source set-aside 
shall contain the following information:
 (a) for an existing WEB [sources] 
source, documentation that shows the 
permitted production capacity of the source 
before and after the new permit;
 (b) for a new WEB [sources] 
source or a new unit, documentation of 
the actual date of the commencement of 
operation and a copy of the permit.
[20.11.46.14 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.15 ESTABLISHMENT 
OF ACCOUNTS:
 A. [Allowance tracking 
system] WEB EATS accounts:  All WEB 
sources shall open a compliance account.  
Any person may open a general account 
for the purpose of holding and transferring 
allowances.  In addition, if a WEB source 
conducts monitoring under [Subsection B] 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC, the WEB source shall open a special 
reserve compliance account for allowances 
associated with units monitored under those 
provisions.  [The WEB source and account 
representative shall have no rights to transfer 
allowances in or out of such special reserve 
compliance account.  The department 
shall allocate allowances to the account in 
accordance with Paragraph (5) of Subsection 
B of 20.11.46.16 NMAC and all such 
allowances for each control period shall be 
retired each year to comply with 20.11.46.19 
NMAC.  Under no circumstances shall 
allocations be made that would exceed the 
allocations available.]  To open either type 

of account, an application that contains the 
following information shall be submitted:
 (1) the name, mailing address, 
e-mail address, telephone number, 
and facsimile number of the account 
representative; for a compliance account, 
include a copy of the account certifi cate of 
representation of the account representative 
and any alternate as required in Paragraph 
(2) of Subsection A of 20.11.46.12 NMAC; 
and for a general account, include the 
account certifi cate of representation of the 
account representative and any alternate as 
required in Paragraph (2) of Subsection C of 
20.11.46.15 NMAC;
 (2) the WEB source or organization 
name; 
 (3) the type of account to be 
opened; and
 (4) identifi cation of the specifi c 
units that are being monitored under 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC and that must demonstrate 
compliance with the allowance limitation in 
the special reserve compliance account; and 
 [(4)] (5) a signed certifi cation 
of truth and accuracy by the account 
representative according to Paragraph (2) 
of Subsection A of 20.11.46.12 NMAC and 
for compliance accounts and for general 
accounts, a certifi cation of truth and accuracy 
by the account representative according to 
Subsection D of 20.11.46.15 NMAC.
 B. Account representative 
for general accounts:  For a general account, 
one account representative shall be identifi ed 
and an alternate account representative may 
be identifi ed and may act on behalf of the 
account representative.  Any representation, 
action, inaction or submission by the alternate 
account representative shall be deemed 
to be a representation, action, inaction or 
submission by the account representative.
 C. Identifi cation and 
certifi cation of an account representative 
for general accounts.
 (1) The account representative 
and any alternate account representative 
shall be appointed by a written agreement 
that makes the representations, actions, 
inactions or submissions of the account 
representative and any alternate account 
representative binding on all persons who 
have an ownership interest with respect 
to allowances held in the general account.  
A copy of the signed agreement shall be 
provided to the department.
 (2) The account representative 
shall submit to the department and the 
tracking system administrator a signed and 
dated account certifi cate of representation 
(certifi cate) that contains the following 
elements:
 (a) the name, address, e-mail (if 
available), telephone and facsimile number 
of the account representative and any 
alternate;
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 (b) the organization name;
 (c) the following certifi cation 
statement:  “I certify that I was selected 
as the account representative or alternate 
account representative, as applicable, by 
an agreement binding on all persons who 
have an ownership interest in allowances in 
the general account with regard to matters 
concerning the general account.  I certify 
that I have all the necessary authority to 
carry out my duties and responsibilities 
under the WEB trading program on behalf 
of said persons and that each such person 
shall be fully bound by my representations, 
actions, inactions, or submissions and by 
any decision or order issued to me by the 
department regarding the general account.”
 (3) Upon receipt of the complete 
certifi cate by the tracking system 
administrator and the department, of the 
complete certifi cate, which the account 
representative represents and, by his or 
her representations, actions, inactions, or 
submissions, legally binds each person who 
has an ownership interest in allowances 
held in the general account with regard to 
all matters concerning the general account.  
Such persons shall be bound by any decision 
or order issued by the department.
 (4) No WEB [allowance tracking 
system] EATS general account shall be 
established until the tracking system 
administrator has received a complete 
certifi cate.  Once the account is established, 
the account representative shall make 
all submissions concerning the account, 
including the deduction or transfer of 
allowances.
 D. Requirements and 
responsibilities for general accounts:  
Each submission for the general account 
shall be signed and certifi ed by the account 
representative for the general account.  Each 
submission shall include the following truth 
and accuracy certifi cation statement by the 
account representative:  “I am authorized 
to make this submission on behalf of all 
persons who have an ownership interest in 
allowances held in the general account.  I 
certify under penalty of law that I have 
personally examined, and am familiar with, 
the statements and information submitted 
in this document and all its attachments.  
Based on my inquiry of those individuals 
with primary responsibility for obtaining the 
information, I certify that the statements and 
information are to the best of my knowledge 
and belief true, accurate, and complete.  I am 
aware that there are signifi cant penalties for 
submitting false statements and information 
or omitting required statements and 
information, including the possibility of fi ne 
or imprisonment.”
 E. Changing the account 
representative for general accounts:  
The account representative or alternate 
account representative may be changed 

at any time by sending a complete 
superseding certifi cate to the department 
and the tracking system administrator 
under Paragraph (2) of Subsection C of 
20.11.46.15 NMAC, with the change taking 
effect upon receipt of such certifi cate by 
the tracking system administrator and 
the department.  Notwithstanding any 
such change, all representations, actions, 
inactions, and submissions by the previous 
account representative or alternate prior to 
the time and date when the tracking system 
administrator and the department receives 
the superseding certifi cate shall be binding 
on the new account representative and all 
persons having ownership interest with 
respect to allowances held in the general 
account.
 F. Changes to the 
account:  Any change to the information 
required in the application for an existing 
account under Subsection A of 20.11.46.15 
NMAC shall require a revision of the 
application.
[20.11.46.15 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.16 M O N I T O R I N G , 
RECORD KEEPING AND REPORTING:
 A. General requirements 
for monitoring methods:
 [A.] (1) For each SO2 
emitting unit at a WEB source the owner or 
operator shall comply with the following, as 
applicable, to monitor and record SO2 mass 
emissions:
 [(1)] (a) if a unit is subject to 40 
CFR Part 75 under a requirement separate 
from the WEB trading program, the unit 
shall meet the requirements contained in 
40 CFR Part 75 with respect to monitoring, 
recording and reporting SO2 mass emissions;
 [(2)] (b) if a unit is not subject to 
40 CFR Part 75 under a requirement separate 
from the WEB trading program, a unit 
shall use one of the following monitoring 
methods, as applicable:
 [(a)] (i) a continuous emission 
monitoring system (CEMS) for SO2 and fl ow 
that complies with all applicable monitoring 
provisions in 40 CFR Part 75;
 [(b)] (ii) if the unit is a gas- or 
oil-fi red combustion device, the excepted 
monitoring methodology in Appendix D to 
40 CFR Part 75, or, if applicable, the low 
mass emissions (LME) provisions (with 
respect to SO2 mass emissions only) of 40 
CFR 75.19;
 [(c)] (iii) one of the optional WEB 
protocols, if applicable, in 20.11.46.21 
NMAC, SO2 monitoring of fuel gas 
combustion devices or 20.11.46.22 NMAC, 
protocol WEB 2:  predictive fl ow monitoring 
systems for kilns with positive pressure 
fabric fi lter; or
 [(d)] (iv) a petition for site-specifi c 
monitoring that the source submits for 

approval by the department and approval by 
the EPA in accordance with Paragraph (5) of 
Subsection [O] H of 20.11.46.16 NMAC;
 [(3)] (c) a permanently retired 
unit shall not be required to monitor under 
Section 20.11.46.15 NMAC if such unit was 
permanently retired and had no emissions for 
the entire period for which the WEB source 
implements [Paragraph (3)] Subparagraph 
(c) of Paragraph (1) of Subsection A of 
20.11.46.16, and the account representative 
certifi es in accordance with Subsection B 
of 20.11.46.19 NMAC that these conditions 
were met; and in the event that a permanently 
retired unit recommences operation, the 
WEB source shall meet the requirements of 
20.11.46.16 NMAC in the same manner as if 
the unit was a new unit.
 [B.] (2) Notwithstanding 
Paragraph (1) of Subsection A of 20.11.46.16 
NMAC, the WEB source with a unit that 
meets one of the conditions of [Paragraph 
(1) of Subsection B] Subparagraph (a) of 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC may elect to have the provisions of 
[Paragraph (1) of Subsection B] Paragraph 
(2) of Subsection A of 20.11.46.16 NMAC 
apply to that unit.
 [(1)] (a) Any of the following units 
may implement [Subsection B] Paragraph 
(2) of Subsection A of 20.11.46.16 NMAC:
 [(a)] (i) any smelting operation 
where all of the emissions from the operation 
are not ducted to a stack; or 
 [(b)] (ii) any fl are, except to the 
extent such fl ares are used as a fuel gas 
combustion device at a petroleum refi nery; 
or
 [(c)] (iii) any other type of unit 
without add-on SO2 control equipment, if 
[no control level was assumed for the WEB 
source in establishing the fl oor level (and 
reducible allocation) provided in Section 
C1 of the implementation plan element] 
the unit belongs to one of the following 
source categories:  cement kilns, pulp and 
paper recovery furnaces, lime kilns or glass 
manufacturing.
 [(2)] (b) For each unit covered by 
Paragraph (2) of Subsection B of 20.11.46.16 
NMAC, the account representative shall 
submit a notice to request that [Subsection 
B] Paragraph (2) of Subsection A of 
20.11.46.16 NMAC applies to one or more 
SO2 emitting units at a WEB source.  The 
notice shall be submitted in accordance with 
the compliance dates specifi ed in Paragraph 
(1) of Subsection [M] F of 20.11.46.16 
NMAC, and shall include the following 
information (in a format specifi ed by the 
department with such additional, related 
information as may be requested):
 [(a)] (i) a notice of all units at the 
applicable source, specifying which of the 
units are to be covered by [Subsection B] 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC; and 
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[ (b) consistent with the emission 
estimation methodology used to determine 
the fl oor level (and reducible allocation) for 
the source in accordance with Section C1 of 
the implementation plan element, the portion 
of the WEB source’s overall allowance 
allocation that is attributable to any unit(s) 
covered by Paragraph (2) of Subsection B of 
20.11.46.16; and]
 [(c)] (ii) an identifi cation of any 
such units that are permanently retired.
 [(3)] (c) For each new unit at 
an existing WEB source for which the 
WEB source seeks to comply with this 
[Subsection B] Paragraph (2) of Subsection 
A of 20.11.46.16 NMAC, and for which 
the account representative applies for an 
allocation under the new source set-aside 
provisions of Subsection F of 20.11.46.14 
NMAC, the account representative shall 
submit a modifi ed notice under [Paragraph 
(2) of Subsection B] Subparagraph (b) of 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC, that includes such new SO2 emitting 
unit(s).  The modifi ed notice shall be 
submitted in accordance with the compliance 
dates in Paragraph (1) of Subsection [M] F 
of 20.11.46.16 NMAC, but no later than the 
date on which a request must be submitted 
under Paragraph (1) of Subsection F of 
20.11.46.14 NMAC for allocations from the 
set-aside.
[ (4) The department shall 
evaluate the information submitted by the 
WEB source in Paragraphs (2) and (3) of 
Subsection B of 20.11.46.16 NMAC, and 
may issue a notice to the source to exclude 
any units that do not qualify under this 
Subsection B of 20.11.46.16 NMAC or to 
adjust the portion of allowances attributable 
to units that do qualify to be consistent with 
the emission estimation methodology used 
to establish the fl oor level (and reducible 
allocation) for the source.
 (5) The department shall allocate 
allowances equal to the adjusted portion 
of the WEB source’s allowances under 
Paragraphs (2), (3), and (4) of Subsection 
B of 20.11.46.16 NMAC in a special 
reserve compliance account  provided that 
no such treatment of the WEB source’s 
allocation will be required for any unit 
that is permanently retired and had no 
emissions for the entire period for which 
the WEB source implements Subsection 
B of 20.11.46.16 NMAC and the account 
representative certifi es in accordance with 
20.11.46.19 NMAC that these conditions 
are met.  In the event that a permanently 
retired unit recommences operation, the 
WEB source shall meet the requirements 
of Section 20.11.46.16 NMAC in the same 
manner as if the unit was a new unit.]
 [(6)] (d) [For each unit under this 
Subsection B of 20.11.46.16 NMAC,]  The 
account representative for a WEB source shall 
submit an annual emissions statement for 

each unit under Paragraph (2) of Subsection 
A of 20.11.46.16 NMAC in accordance with 
Subsection [O] H of 20.11.46.16 NMAC.  
The WEB source shall maintain operating 
records suffi cient to estimate annual SO2 
emissions in a manner consistent with the 
emission [estimation methodology used 
to establish the fl oor level (and reducible 
allocation) for the source] inventory 
submitted by the source for calendar year 
2006.  In addition, if the estimated emissions 
from all such units at the WEB source are 
greater than the allowances for the current 
control year held in the special reserve 
compliance account [under Paragraph (5) 
of Subsection B of 20.11.46.16 NMAC] for 
the WEB source, the account representative 
shall report the excess amount as part of the 
annual report for the WEB source under 
20.11.46.19 NMAC, compliance and the 
WEB source shall [use other] obtain and 
transfer allowances [in the standard] into the 
special reserve compliance account for the 
WEB source to account for such emissions, 
in accordance with 20.11.46.19 NMAC.
 [(7)] (e) The remaining provisions 
of 20.11.46.16 NMAC shall not apply to units 
covered by [Subsection B] Subparagraph 
(c) of Paragraph (2) of Subsection A of 
20.11.46.16 NMAC except where otherwise 
noted.
 [(8)] (f) A WEB source may opt to 
modify the monitoring for an SO2 emitting 
unit to use monitoring under Paragraph (1) 
of Subsection A of 20.11.46.16 NMAC, 
but any such monitoring change shall take 
effect on January 1 of the next compliance 
year.  In addition, the account representative 
shall submit an initial monitoring plan at 
least 180 days prior to the date on which 
the new monitoring will take effect and a 
detailed monitoring plan in accordance with 
Subsection [D] B of 20.11.46.16 NMAC.  
The account representative shall also 
submit a revised notice under [Subsection 
B] Subparagraph (b) of Paragraph (2) of 
Subsection A of 20.11.46.16 NMAC at the 
same time that the initial monitoring plan is 
submitted.
 [(C.)] (3) For any monitoring 
that the WEB source uses under 20.11.46.16 
NMAC  (including [Paragraph B] Paragraph 
(2) of Subsection A of Section 20.11.46.16 
NMAC), the WEB source (and, as 
applicable, the account representative) shall 
implement, certify, and use such monitoring 
in accordance with 20.11.46.16 NMAC, 
and shall record and report the data from 
such monitoring as required in 20.11.46.16 
NMAC.  In addition, the WEB source (and, 
as applicable, the account representative) 
shall not:
 [(1)] (a) except for an alternative 
approved by the EPA administrator for a 
WEB source that implements monitoring 
under Subparagraph (a) of Paragraph (1) of 
Subsection A of 20.11.46.16 NMAC, use an 

alternative monitoring system, alternative 
reference method or another alternative for 
the required monitoring method without 
having obtained prior written approval in 
accordance with Paragraph (5) of Subsection 
[O] H of 20.11.46.16 NMAC;
 [(2)] (b) operate an SO2 emitting 
unit so as to discharge, or allow to be 
discharged, SO2 emissions to the atmosphere 
without accounting for these emissions in 
accordance with the applicable provisions of 
20.11.46.16 NMAC;
 [(3)] (c) disrupt the approved 
monitoring method or any portion 
thereof, and thereby avoid monitoring and 
recording SO2 mass emissions discharged 
into the atmosphere, except for periods of 
recertifi cation or periods when calibration, 
quality-assurance testing or maintenance is 
performed in accordance with the applicable 
provisions of 20.11.46.16 NMAC; or 
 [(4)] (d) retire or permanently 
discontinue use of an approved monitoring 
method, except under one of the following 
circumstances:
 [(a)] (i) during a period when the 
unit is exempt from the requirements of 
20.11.46.16 NMAC, including retirement of 
a unit as addressed in Subparagraph (c) of 
Paragraph (3) of Subsection A of 20.11.46.16 
NMAC;
 [(b)] (ii) the WEB source is 
monitoring emissions from the unit with 
another certifi ed monitoring method 
approved under 20.11.46.16 NMAC for use 
at the unit that provides data for the same 
parameter as the retired or discontinued 
monitoring method; or
 [(c)] (iii) the account representative 
submits notifi cation of the date of certifi cation 
testing of a replacement monitoring system 
in accordance with 20.11.46.16 NMAC, 
and the WEB source recertifi es thereafter 
a replacement monitoring system in 
accordance with the applicable provisions of 
20.11.46.16 NMAC.
 [D.] B. Monitoring plan
 (1) General provisions: The 
owner or operator of an SO2 emitting unit that 
uses a monitoring method under [Paragraph 
(2)] Subparagraph (b) of Paragraph (1) of 
Subsection A of 20.11.46.16 NMAC shall 
meet the following requirements:
 [(1)] (a) prepare and submit to 
the department an initial monitoring plan 
for each monitoring method that the WEB 
source uses to comply with 20.11.46.16 
NMAC; and in accordance with [Subsection 
F] Paragraph (3) of Subsection B of 
20.11.46.16 NMAC, the plan shall contain 
suffi cient information on the units involved, 
the applicable method, and the use of data 
derived from that method to demonstrate 
that all unit SO2 emissions are monitored 
and reported; and the plan shall be submitted 
in accordance with the compliance deadlines 
specifi ed in Subsection [M] F of 20.11.46.16 
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NMAC;
 [(2)] (b) prepare, maintain 
and submit to the department a detailed 
monitoring plan prior to the fi rst day of 
certifi cation testing in accordance with the 
compliance deadline specifi ed in Subsection 
[M] F of 20.11.46.16 NMAC; the plan 
shall contain the applicable information 
required by Subsection [D] B of 20.11.46.16 
NMAC; the department may require that 
the monitoring plan (or portions thereof) be 
submitted electronically; and the department 
also may require that the plan be submitted 
on an ongoing basis in electronic format 
as part of the quarterly report submitted 
under Paragraph (1) of Subsection [O] 
H of 20.11.46.16 NMAC or resubmitted 
separately after any change is made to the 
plan in accordance with the following 
Paragraph (3) of Subsection [D] B of 
20.11.46.16 NMAC;
 [(3)] (c) whenever the WEB 
source makes a replacement, modifi cation, 
or change in one of the systems or 
methodologies provided for in [Paragraph 
(2)] Subparagraph (b) of Paragraph (1) 
of Subsection A of 20.11.46.16 NMAC, 
including a change in the automated data 
acquisition and handling system or in the fl ue 
gas handling system, that affects information 
reported in the monitoring plan (e.g., a 
change to serial number for a component of 
a monitoring system), then the WEB source 
shall update the monitoring plan within 90 
days of the replacement, modifi cation, or 
change.
 [E] (2) A WEB source with 
an SO2 emitting unit that uses a method 
under Subparagraph (a) of Paragraph (1) of 
Subsection A of 20.11.46.16 NMAC (a unit 
subject to 40 CFR Part 75 under a program 
other than this WEB trading program) 
shall meet the requirements of [Subsection 
D through Subsection I] Subsection B 
of 20.11.46.16 NMAC by preparing, 
maintaining and submitting a monitoring 
plan in accordance with the requirements 
of 40 CFR Part 75, provided that the WEB 
source also shall submit the entire monitoring 
plan to the department upon request.
 [F.] (3) Initial monitoring 
plan:  The account representative shall 
submit an initial monitoring plan for each 
SO2 emitting unit (or group of units sharing 
a common methodology) that, except 
as otherwise specifi ed in an applicable 
provision in 20.11.46.21 NMAC, contains 
the following information:
 [(1)] (a) for all SO2 emitting units 
involved in the monitoring plan:
 [(a)] (i) plant name and location;
 [(b)] (ii) plant and unit 
identifi cation numbers assigned by the 
department;
 [(c)] (iii) type of unit (or units for 
a group of units using a common monitoring 
methodology);

 [(d)] (iv) identifi cation of all stacks 
or pipes associated with the monitoring plan;
 [(e)] (v) types of fuel(s) fi red 
(or sulfur containing process materials 
used in the SO2 emitting unit), and the fuel 
classifi cation of the unit if combusting more 
than one type of fuel and using a 40 CFR 
Part 75 methodology;
 [(f)] (vi) type(s) of emissions 
controls for SO2 installed or to be installed, 
including specifi cations of whether 
such controls are pre-combustion, post-
combustion, or integral to the combustion 
process;
 [(g)] (vii) maximum hourly 
heat input capacity, or process throughput 
capacity, if applicable;
 [(h)] (viii) identifi cation of all 
units using a common stack; and
 [(i)] (ix) indicator of whether any 
stack identifi ed in the plan is a bypass stack;
 [(2)] (b) for each unit and 
parameter required to be monitored, 
identifi cation of monitoring methodology 
information, consisting of monitoring 
methodology, monitor locations, substitute 
data approach for the methodology, and 
general identifi cation of quality assurance 
procedures; and if the proposed methodology 
is a site-specifi c methodology submitted 
pursuant to [Subparagraph (d) of Paragraph 
(2)] Item (iv) of Subparagraph (b) of 
Paragraph (1) of Subsection A of 20.11.46.16 
NMAC, the description under [Paragraph 
(2) of Subsection D] Subparagraph (b) of 
Paragraph (3) of Subsection B of 20.11.46.16 
NMAC shall describe fully all aspects of the 
monitoring equipment, installation locations, 
operating characteristics, certifi cation 
testing, ongoing quality assurance and 
maintenance procedures, and substitute data 
procedures;
 [(3)] (c) if the WEB source intends 
to petition for a change to any specifi c 
monitoring requirement otherwise required 
under 20.11.46.16 NMAC, such petition may 
be submitted as part of the initial monitoring 
plan;
 [(4)] (d) the department may 
issue a notice of approval or disapproval 
of the initial monitoring plan based on the 
compliance of the proposed methodology 
with the requirements for monitoring in 
20.11.46.16 NMAC.
 [G.] (4) Detailed monitoring 
plan:  The account representative shall 
submit a detailed monitoring plan that, 
except as otherwise specifi ed in an 
applicable provision in 20.11.46.21 NMAC, 
SO2 monitoring of fuel gas combustion 
devices or 20.11.46.22 NMAC, protocol 
WEB 2:  predictive fl ow monitoring systems 
for kilns with positive pressure fabric fi lter, 
shall contain the following information:
 [(1)] (a) identifi cation and 
description of each monitoring component 
(including each monitor and its identifi able 

components, such as analyzer or probe) in 
a CEMS (e.g., SO2 pollutant concentration 
monitor, fl ow monitor, moisture monitor), 
a 40 CFR Part 75, Appendix D monitoring 
system (e.g., fuel fl owmeter, data acquisition 
and handling system), or a protocol in 
20.11.46.21 NMAC or 20.11.46.22 NMAC, 
including:
 [(a)] (i) manufacturer, model 
number and serial number;
 [(b)] (ii) component or system 
identifi cation code assigned by the facility 
to each identifi able monitoring component, 
such as the analyzer or probe;
 [(c)] (iii) designation of the 
component type and method of sample 
acquisition or operation (e.g., in situ 
pollutant concentration monitor or thermal 
fl ow monitor);
 [(d)] (iv) designation of the system 
as a primary or backup system;
 [(e)] (v) fi rst and last dates the 
system reported data;
 [(f)] (vi) status of the monitoring 
component; and
 [(g)] (vii) parameter monitored;
 [(2)] (b) identifi cation and 
description of all major hardware and 
software components of the automated data 
acquisition and handling system, including:
 [(a)] (i) hardware components that 
perform emission calculations or store data 
for quarterly reporting purposes (provide the 
manufacturer and model number); and 
 [(b)] (ii) software components 
(provide the identifi cation of the provider 
and model or version number);
 [(3)] (c) explicit formulas for 
each measured emissions parameter, using 
component or system identifi cation codes for 
the monitoring system used to measure the 
parameter that links the system observations 
with the reported concentrations and mass 
emissions; the formulas shall contain all 
constants and factors required to derive mass 
emissions from component or system code 
observations and an indication of whether 
the formula is being added, corrected, 
deleted, or is unchanged; and the WEB 
source with a low mass emissions unit for 
which the WEB source is using the optional 
low mass emissions excepted methodology 
in 40 CFR 75.19(c) is not required to report 
such formulas;
 [(4)] (d) inside cross-sectional area 
(square feet) at fl ow monitoring location (for 
units with fl ow monitors, only);
 [(5)] (e) if using CEMS for SO2 and 
fl ow, for each parameter monitored include:  
scale, maximum potential concentration (and 
method of calculation), maximum expected 
concentration (if applicable, and method of 
calculation), maximum potential fl ow rate 
(and method of calculations), span value, 
full-scale range, daily calibration units of 
measure, span effective date and hour, span 
inactivation date and hour, indication of 
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whether dual spans are required, default 
high range value, fl ow rate span, and fl ow 
rate span value and full scale value in 
standard cubic feet per hour (scfh) for each 
unit or stack using SO2 or fl ow component 
monitors;
 [(6)] (f) if the monitoring system 
or excepted methodology provides for use of 
a constant, assumed, or default value for a 
parameter under specifi c circumstances, then 
the following information for each value of 
such parameter shall be included:
 [(a)] (i) identifi cation of the 
parameter;
 [(b)] (ii) default, maximum, 
minimum, or constant value, and units of 
measure for the value;
 [(c)] (iii) purpose of the value;
 [(d)] (iv) indicator of use during 
controlled and uncontrolled hours;
 [(e)] (v) types of fuel;
 [(f)] (vi) source of the value;
 [(g)] (vii) value effective date and 
hour;
 [(h)] (viii) date and hour value is 
no longer effective (if applicable); and
 [(i)] (ix) for units using the 
excepted methodology under 40 CFR 75.19, 
the applicable SO2 emission factor;
 [(7)] (g) unless otherwise specifi ed 
in Section 6.5.2.1 of Appendix A to 40 CFR 
Part 75, for each unit or common stack on 
which hardware CEMS are installed:
 [(a)] (i) the upper and lower 
boundaries of the range of operation (as 
defi ned in Section 6.5.2.1 of Appendix A 
to 40 CFR Part 75), or thousands of pounds 
per hour (lb/hr) of steam, or ft/sec (as 
applicable);
 [(b)] (ii) the load or operating 
level(s) designated as normal in Section 
6.5.2.1 of Appendix A to 40 CFR Part 
75, or thousands of  [pounds per hour] lb/
hr of steam, or feet per second ft/sec (as 
applicable);
 [(c)] (iii) the two load or operating 
levels (i.e., low, mid, or high) identifi ed in 
Section 6.5.2.1 of Appendix A to 40 CFR 
Part 75 as the most frequently used;
 [(d)] (iv) the date of the data 
analysis used to determine the normal load 
(or operating) level(s) and the two most 
frequently-used load (or operating) levels; 
and
 [(e)] (v) activation and 
deactivation dates when the normal load or 
operating level(s) change and are updated;
 [(8)] (h) for each unit that is 
complying with 40 CFR Part 75 for which 
the optional fuel fl ow-to-load test in Section 
2.1.7 of Appendix D to 40 CFR Part 75 is 
used:
 [(a)] (i) the upper and lower 
boundaries of the range of operation (as 
defi ned in Section 6.5.2.1 of Appendix A to 
40 CFR Part 75), expressed in thousands of 
lb/hr of steam;

 [(b)] (ii) the load level designated 
as normal, pursuant to Section 6.5.2.1 of 
Appendix A to 40 CFR Part 75, expressed in 
thousands of lb/hr of steam; and
 [(c)] (iii) the date of the load 
analysis used to determine the normal load 
level;
 [(9)] (i) information related 
to quality assurance testing, including 
(as applicable):  identifi cation of the test 
strategy; protocol for the relative accuracy 
test audit; other relevant test information; 
calibration gas levels (percent of span) for 
the calibration error test and linearity check; 
calculations for determining maximum 
potential concentration, maximum expected 
concentration (if applicable), maximum 
potential fl ow rate, and span;
 [(10)] (j) if applicable, 
apportionment strategies under 40 CFR 
75.10 through 75.18;
 [(11)] (k) description of site 
locations for each monitoring component in 
a monitoring system, including schematic 
diagrams and engineering drawings and 
any other documentation that demonstrates 
each monitor location meets the appropriate 
siting criteria; and for units monitored by 
a continuous emission monitoring system, 
diagrams shall include:
 [(a)] (i) a schematic diagram 
identifying entire gas handling system 
from unit to stack for all units, using 
identifi cation numbers for units, monitor 
components, and stacks corresponding to 
the identifi cation numbers provided in the 
initial monitoring plan and [Paragraphs (1) 
and (3) of Subsection G] Subparagraphs (a) 
and (c) of Paragraph (4) of Subsection B of 
20.11.46.16 NMAC; the schematic diagram 
must depict the height of any monitor 
locations; and comprehensive or separate 
schematic diagrams shall be used to describe 
groups of units using a common stack; and
 [(b)] (ii) stack and duct engineering 
diagrams showing the dimensions and 
locations of fans, turning vanes, air 
preheaters, monitor components, probes, 
reference method sampling ports, and other 
equipment that affects the monitoring system 
location, performance, or quality control 
checks;
 [(12)] (l) a data fl ow diagram 
denoting the complete information-
handling path from output signals of CEMS 
components to fi nal reports.
 [H.] (5) In addition to 
supplying the information in [Subsections F 
and G] Paragraphs (3) and (4) of Subsection 
B of 20.11.46.16 NMAC above, the WEB 
source with an SO2 emitting unit using either 
of the methodologies in [Subparagraph (b) 
of Paragraph (2)] Item (ii) of Subparagraph 
(b) of Paragraph (1) of Subsection A of 
20.11.46.16 NMAC shall include the 
following information in its monitoring plan 
for the specifi c situations described:

 [(1)] (a) for each gas-fi red or 
oil-fi red SO2 emitting unit for which the 
WEB source uses the optional protocol 
in Appendix D to 40 CFR Part 75 for SO2 
mass emissions, the [WEB source] account 
representative shall include the following 
information in the monitoring plan:
  [(a)] (i) parameter monitored;
 [(b)] (ii) type of fuel measured, 
maximum fuel fl ow rate, units of measure, 
and basis of maximum fuel fl ow rate (i.e., 
upper range value or unit maximum) for 
each fuel fl owmeter;
 [(c)] (iii) test method used to check 
the accuracy of each fuel fl owmeter;
 [(d)] (iv) submission status of the 
data;
 [(e)] (v) monitoring system 
identifi cation code;
 [(f)] (vi) the method used to 
demonstrate that the unit qualifi es for 
monthly gross calorifi c value (GCV) 
sampling or for daily or annual fuel sampling 
for sulfur content, as applicable;
 [(g)] (vii) a schematic diagram 
identifying the relationship between the unit, 
all fuel supply lines, the fuel fl owmeter(s), 
and the stack(s); the schematic diagram must 
depict the installation location of each fuel 
fl owmeter and the fuel sampling location(s); 
and comprehensive and separate schematic 
diagrams shall be used to describe groups of 
units using a common pipe;
 [(h)] (viii) for units using the 
optional default SO2 emission rate for 
“pipeline natural gas” or “natural gas” 
in Appendix D to 40 CFR Part 75, the 
information on the sulfur content of the 
gaseous fuel used to demonstrate compliance 
with either Section 2.3.1.4 or 2.3.2.4 of 
Appendix D to 40 CFR Part 75;
 [(i)] (ix) for units using the 720 
hour test under Section 2.3.6 of Appendix D 
to 40 CFR Part 75 to determine the required 
sulfur sampling requirements, report the 
procedures and results of the test; and
 [(j)] (x) for units using the 720 
hour test under Section 2.3.5 of Appendix 
D to 40 CFR Part 75 to determine the 
appropriate fuel GCV sampling frequency, 
report the procedures used and the results of 
the test;
 [(2)] (b) for each SO2 emitting 
unit for which the WEB source uses the low 
mass emission excepted  methodology of 40 
CFR 75.19, the WEB source shall include 
the following information in the monitoring 
plan that accompanies the initial certifi cation 
application:
 [(a)] (i) the results of the analysis 
performed to qualify as a low mass emissions 
unit under 40 CFR 75.19(c); this report shall 
include either the previous three years actual 
or projected emissions; and the following 
items shall be included:  a) current calendar 
year of application; b) type of qualifi cation; 
c) years one, two, and three; d) annual 
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measured, estimated or projected SO2 mass 
emissions for years one, two, and three; and 
e) annual operating hours for years one, two, 
and three;
 [(b)] (ii) a schematic diagram 
identifying the relationship between the 
unit, all fuel supply lines and tanks, any 
fuel fl owmeter(s), and the stack(s); and 
comprehensive or separate schematic 
diagrams shall be used to describe groups of 
units using a common pipe;
 [(c)] (iii) for units which use the 
long term fuel fl ow methodology under 40 
CFR 75.19(c)(3), a diagram of the fuel fl ow 
to each unit or group of units and a detailed 
description of the procedures used to 
determine the long term fuel fl ow for a unit 
or group of units for each fuel combusted by 
the unit or group of units;
 [(d)] (iv) a statement that the unit 
burns only gaseous fuel(s) or fuel oil and a 
list of the fuels that are burned or a statement 
that the unit is projected to burn only gaseous 
fuel(s) or fuel oil and a list of the fuels that 
are projected to be burned;
 [(e)] (v) a statement that the unit 
meets the applicability requirements in 40 
CFR 75.19(a) and (b) with respect to SO2 
emissions; and
 [(f)] (vi) any unit historical actual, 
estimated and projected SO2 emissions 
data and calculated SO2 emissions data 
demonstrating that the unit qualifi es as a low 
mass emissions unit under 40 CFR 75.19(a) 
and (b).
 [(3)] (c) for each gas-fi red unit 
the [WEB source] account representative 
shall include the following in the monitoring 
plan:  current calendar year, fuel usage data 
as specifi ed in the defi nition of “gas-fi red” in 
40 CFR 72.2, and an indication of whether 
the data are actual or projected data.
 [I.] (6) The specifi c elements 
of a monitoring plan under [Subsection D of] 
20.11.46.16 NMAC shall not be part of an 
operating permit for a WEB source issued in 
accordance with the Title V of the Clean Air 
Act, and modifi cations to the elements of the 
plan shall not require a permit modifi cation.
 [J.] C. Certifi cation and 
recertifi cation:
 (1) All monitoring systems 
are subject to initial certifi cation and 
recertifi cation testing as specifi ed in 40 CFR 
Part 75, 20.11.46.21 NMAC or; 20.11.46.22 
NMAC.  Certifi cation or recertifi cation of a 
monitoring system by the EPA for a WEB 
source that is subject to 40 CFR Part 75 
under a requirement separate from 20.11.46 
NMAC shall constitute certifi cation under 
the WEB Trading Program.
 (2) The WEB source with an SO2 
emitting unit not otherwise subject to 40 CFR 
Part 75 that monitors SO2 mass emissions in 
accordance with 40 CFR Part 75 to satisfy 
the requirements of 20.11.46.16 NMAC 
shall perform all of the tests required by that 

regulation and shall submit the following:
 (a) a test notice, not later than 
21 days before the certifi cation testing 
of the monitoring system, provided that 
the department may establish additional 
requirements for adjusting test dates after 
this notice as part of the approval of the 
initial monitoring plan under [Subsection F] 
Paragraph (3) of Subsection B of 20.11.46.16 
NMAC;
 (b) an initial certifi cation 
application within 45 days after testing is 
complete;
 [(c)] (3) a monitoring system shall 
be considered provisionally certifi ed while 
the application is pending, and the system 
shall be deemed certifi ed if the department 
does not approve or disapprove the system 
within six months after the date on which the 
application is submitted;
 [(d)] (4) both at the time of the initial 
certifi cation or recertifi cation application 
submission and at the time of the audit, if 
an audit of any monitoring certifi ed under 
20.11.46 NMAC, and a review of the initial 
certifi cation or recertifi cation application, 
reveal that any system or component should 
not have been certifi ed or recertifi ed because 
it did not meet a particular performance 
specifi cation or other requirement of 
20.11.46 NMAC, the department will issue 
a notice of disapproval of the certifi cation 
status of such system or component; for the 
purposes of Paragraph (2) of Subsection 
[J] C of 20.11.46.16 NMAC, an audit shall 
be either a fi eld audit of the facility or an 
audit of any information submitted to the 
department regarding the facility; by issuing 
the notice of disapproval, the certifi cation 
status is revoked prospectively, and the 
data measured and recorded shall not be 
considered valid quality-assured data from 
the date of issuance of the notifi cation of 
the revoked certifi cation status until the date 
and time that the WEB source completes 
subsequently approved initial certifi cation 
or recertifi cation tests in accordance with the 
procedures in [Subsection J of] 20.11.46.16 
NMAC; and the WEB source shall apply the 
substitute data procedures in [Subsection 
L of] 20.11.46.16 NMAC to replace, 
prospectively, all of the invalid, non-quality-
assured data for each disapproved system or 
component.
 [K.] D. Ongoing quality 
assurance and quality control:  The WEB 
source shall satisfy the applicable quality-
assurance and quality control requirements 
of 40 CFR Part 75 or, if the WEB source is 
subject to a WEB protocol in 20.11.46.21 
NMAC, SO2 monitoring of fuel gas 
combustion devices, the applicable quality-
assurance and quality control requirements 
in 20.11.46.21 NMAC on and after the date 
that certifi cation testing commences.
 [L.] E. Substitute data 
procedures:

 (1) For any period after 
certifi cation testing is complete in which 
quality-assured, valid data are not being 
recorded by a monitoring system certifi ed 
and operating in accordance with 20.11.46 
NMAC, missing or invalid data shall be 
replaced with substitute data in accordance 
with 40 CFR Part 75 or, if the WEB source 
is subject to a WEB protocol in 20.11.46.21 
NMAC, SO2 monitoring of fuel gas 
combustion devices or 20.11.46.22 NMAC, 
protocol WEB 2:  predictive fl ow monitoring 
systems for kilns with positive pressure fabric 
fi lter, with substitute data in accordance with 
20.11.46.21 NMAC.
 (2) For an SO2 emitting unit that 
does not have a certifi ed or provisionally 
certifi ed monitoring system in place as of 
the beginning of the fi rst control period for 
which the unit is subject to the WEB trading 
program, the WEB source shall use one of 
the following procedures:
 (a) if the WEB Source will 
use a CEMS to comply with 20.11.46.16 
NMAC, substitute the maximum potential 
concentration of SO2 for the unit and the 
maximum potential fl ow rate, as determined 
in accordance with 40 CFR Part 75; and the 
procedures for conditional data validation 
under Section 75.20(b)(3) may be used 
for any monitoring system under 20.11.46 
NMAC that uses these 40 CFR Part 75 
procedures, as applicable;
 (b) if the WEB source will use the 
40 CFR Part 75 Appendix D methodology, 
substitute the maximum potential sulfur 
content, density or gross calorifi c value for 
the fuel and the maximum potential fuel 
fl ow rate, in accordance with Section 2.4 of 
Appendix D to 40 CFR Part 75;
 (c) if the WEB source will use the 
40 CFR Part 75 methodology for low mass 
emissions units, substitute the SO2 emission 
factor required for the unit as specifi ed in 40 
CFR 75.19 and the maximum rated hourly 
heat input, as defi ned in 40 CFR 72.2; or 
 (d) if using a protocol in 
20.11.46.21 NMAC or 20.11.46.22 NMAC, 
follow the procedures in the applicable 
protocol.
 [M.] F. Compliance [deadline] 
deadlines:
 (1) The initial monitoring plan 
shall be submitted by the following dates:
 (a) for each source that is a WEB 
source on or before the program trigger date, 
the monitoring plan shall be submitted 180 
days after such program trigger date;
 (b) for any existing source that 
becomes a WEB source after the program 
trigger date, the monitoring plan shall be 
submitted by September 30 of the year 
following the inventory year in which the 
source exceeded the emissions threshold 
(100 tpy SO2);
 (c) for any new WEB source, the 
monitoring plan shall be included with the 
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permit application under 20.11.41 NMAC, 
20.11.42 NMAC, 20.11.60 NMAC or 
20.11.61 NMAC.
 (2) A detailed monitoring plan 
required under [Subsection E] Subparagraph 
(b) of Paragraph (1) of Subsection B of 
20.11.46.16 NMAC shall be submitted no 
later than 45 days prior to commencing 
certifi cation as required by Paragraph (3) of 
Subsection [M] F of 20.11.46.16 NMAC.  
Modifi cations to the monitoring plan shall be 
submitted within 90 days of implementing 
revised monitoring plans.
 (3) Emission monitoring systems 
shall be installed, operational and shall 
have met all of the certifi cation testing 
requirements of [this] 20.11.46.16 NMAC 
(including any referenced in 20.11.46.21 
NMAC or 20.11.46.22 NMAC) by the 
following dates:
 (a) for each source that is a WEB 
source on or before the program trigger date:  
two years prior to the start of the fi rst control 
period as described in 20.11.46.19 NMAC, 
compliance;
 (b) for any existing source that 
becomes a WEB source after the program 
trigger date:  one year after the due date for 
the monitoring plan under [Subparagraph 
(b) of Paragraph (2) of Subsection M] 
Subparagraph (b) of Paragraph (1) of 
Subsection F of 20.11.46.16 NMAC;
 (c) for any new WEB source, 
or any new unit at a WEB source under 
Subparagraph (a) or (b) of Paragraph (3) of 
Subsection [M] F of 20.11.46.16 NMAC:  
the earlier of 90 unit operating days or 180 
calendar days after the date the new source 
commences operation.
 (4) The WEB source shall submit 
test notices and certifi cation applications 
in accordance with the deadlines set forth 
in Paragraph (2) of Subsection [J] C of 
20.11.46.16 NMAC.
 (5) For each applicable control 
period, the WEB source shall submit each 
quarterly report under Subsection [O] H 
of 20.11.46.16 NMAC by no later than 30 
days after the end of each calendar quarter 
and shall submit the annual report under 
Subsection [O] H of 20.11.46.16 NMAC 
no later than 60 days after the end of each 
calendar year.
 [N.] G. Record keeping:
 (1) The WEB source shall keep 
copies of all reports, registration materials, 
compliance certifi cations, sulfur dioxide 
emissions data, quality-assurance data, and 
other submissions under 20.11.46 NMAC 
for a period of fi ve years.  In addition, the 
WEB source shall keep a copy of all account 
certifi cates of representation for the duration 
of this program.  Unless otherwise requested 
by the WEB source and approved by the 
department, the copies shall be kept on site 
at the source.
 (2) The WEB source shall keep 

records of all operating hours, quality-
assurance activities, fuel sampling 
measurements, hourly averages for SO2, 
stack fl ow, fuel fl ow, or other continuous 
measurements, as applicable, and any 
other applicable data elements specifi ed in 
20.11.46.16 NMAC, 20.11.46.21 NMAC 
or in 20.11.46.22 NMAC.  The WEB 
source shall maintain the applicable records 
specifi ed in 40 CFR Part 75 for any SO2 
emitting unit that uses a 40 CFR Part 75 
monitoring method to meet the requirements 
of 20.11.46.16 NMAC.
 [O.] H. Reporting.
 (1) Quarterly reports.  For each 
SO2 emitting unit, the account representative 
shall submit a quarterly report within 30 
days after the end of each calendar quarter.  
The report shall be in a format specifi ed by 
the department to include hourly and quality-
assurance activity information and shall be 
submitted in a manner compatible with the 
[emissions tracking database designed for the 
WEB trading program] WEB EATS.  If the 
WEB source submits a quarterly report under 
40 CFR Part 75 to the EPA administrator, 
no additional report under Paragraph (1) of 
Subsection [O] H of 20.11.46.16 NMAC 
shall be required, provided, however, that the 
department may require that a copy of that 
report (or a separate statement of quarterly 
and cumulative annual SO2 mass emissions) 
be submitted separately to the department.
 (2) Annual report.  Based on 
the quarterly reports, each WEB source 
shall submit an annual statement of total 
annual SO2 emissions for all SO2 emitting 
units at the source.  The annual report shall 
identify the total emissions for all units 
monitored in accordance with Paragraph 
(1) of Subsection A of 20.11.46.16 NMAC 
and the total emissions for all units with 
emissions estimated in accordance with 
[Subsection B] Paragraph (2) of Subsection 
A of 20.11.46.16 NMAC.  The annual report 
shall be submitted within 60 days after the 
end of a control period.
 (3) If the department so directs, 
any monitoring plan, report, certifi cation, 
recertifi cation, or emissions data required 
to be submitted under 20.11.46.16 NMAC 
shall be submitted to the tracking system 
administrator.
 (4) The department may review 
and reject any report submitted under 
Subsection [O] H of 20.11.46.16 NMAC 
that contains errors or fails to satisfy the 
requirements of 20.11.46.16 NMAC, and 
the account representative shall resubmit the 
report to correct any defi ciencies.
 I. Petitions:
 [(5)] (1) A WEB source may 
petition for an alternative to any requirement 
specifi ed in [Paragraph (2) of Subsection 
A] Subparagraph (b) of Paragraph (1) 
of Subsection A of 20.11.46.16 NMAC.  
The petition shall require approval of the 

department and the EPA administrator.  Any 
petition submitted under [Paragraph (5) of 
Subsection O] Paragraph (1) of Subsection 
I of 20.11.46.16 NMAC shall include 
suffi cient information for the evaluation of 
the petition, including, at a minimum, the 
following information:
 (a) identifi cation of the WEB 
source and applicable SO2 emitting unit(s);
 (b) a detailed explanation of why 
the proposed alternative is being suggested 
in lieu of the requirement;
 (c) a description and diagram of 
any equipment and procedures used in the 
proposed alternative, if applicable;
 (d) a demonstration that the 
proposed alternative is consistent with the 
purposes of the requirement for which the 
alternative is proposed and is consistent 
with the purposes of 20.11.46 NMAC and 
that any adverse effect of approving such 
alternative will be de minimis; and
 (e) any other relevant information 
that the department may require.
 [(6)] J. For any monitoring plans, 
reports, or other information submitted 
under [20.11.46.16] 20.11.46 NMAC, the 
[WEB source] account representative shall 
ensure that, where applicable, identifying 
information is consistent with the identifying 
information provided in the most recent 
certifi cate of representation for the WEB 
source submitted under 20.11.46.12 NMAC, 
account representative for WEB sources.
[20.11.46.16 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.17 A L L O W A N C E 
TRANSFERS:
 A. Procedure:  To transfer 
allowances, the account representative shall 
submit the following information to the 
tracking system administrator:
 (1) the transfer account number(s) 
identifying the transferor account;
 (2) the transfer account number(s) 
identifying the transferee account;
 (3) the serial number of each 
allowance to be transferred; and
 (4) the transferor’s account 
representative’s name and signature and date 
of submission.
 B. Deadline:  The 
allowance transfer deadline is midnight 
pacifi c standard time March 1 of each 
year (or if this date is not a business day, 
midnight of the fi rst business day thereafter) 
following the end of the control period.  By 
this time, the transfer of the allowances 
into the WEB source’s compliance account 
must be correctly submitted to the tracking 
system administrator in order to demonstrate 
compliance under [Subsection A of] 
20.11.46.19 NMAC for that control period.
 C. Retirement of 
allowances:  To transfer allowances for 
the purpose of retirement, the account 
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representative shall submit the following 
information to the tracking system 
administrator:
 (1) the transfer account number(s) 
identifying the transferor account;
 (2) the serial number of each 
allowance to be retired; and
 (3) the transferor’s account 
representative’s name and signature and 
date of submission accompanied by a signed 
statement acknowledging that each retired 
allowance [as] is no longer available for 
future transfers from or to any account.
[20.11.46.17 NMAC - N, 12/31/03; A, 
5/16/11]

20.11.46.18 USE OF 
ALLOWANCES FROM A PREVIOUS 
YEAR:
 A. Any allowance that 
is held in a compliance account or general 
account shall remain in such an account 
unless and until the allowance is either 
deducted in conjunction with the compliance 
process, or transferred to another account.
 B. In order to demonstrate 
compliance under Subsection A of 
20.11.46.19 NMAC for a control period, 
WEB sources shall only use allowances 
allocated for that current control period or 
any previous year.  Because all allowances 
held in a special reserve compliance account 
for a WEB source that monitors certain 
units in accordance with [Subsection B] 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC will be deducted for compliance for 
each control period, no banking of such 
allowances for use in a subsequent year is 
permitted by 20.11.46 NMAC.
 C. If fl ow control 
procedures for the current control period 
have been triggered as outlined in Section 
C4.2 of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico, then the 
use of allowances that were allocated for any 
previous year shall be limited as follows:
 (1) the number of allowances that 
are held in each compliance account and 
general account as of the allowance transfer 
deadline for the immediately previous year 
and that were allocated for any previous year 
shall be determined;
 (2) the number determined in 
Paragraph (1) of Subsection C of 20.11.46.18 
NMAC shall be multiplied by the fl ow 
control ratio established in accordance 
with Section C4.2 of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico, to determine the number of 
allowances that were allocated for a previous 
year that can be used without restriction for 
the current control period;
 (3) allowances that were allocated 
for a previous year in excess of the number 
determined in Paragraph (2) of Subsection 

C of 20.11.46.18 NMAC may also be used 
for the current control period; and if such 
allowances are used to make a deduction, 
two allowances shall be deducted for each 
deduction of one allowance required under 
20.11.46.19 NMAC, compliance.
 D. Special provisions 
for the year 2018.  After compliance with 
the 2017 allowance limitation has been 
determined in accordance with Subsection A 
of 20.11.46.19 NMAC, allowances allocated 
for any year prior to 2018 shall not be used 
for determining compliance with the 2018 
allowance limitation or any future allowance 
limitation.
 E. Special reserve 
compliance accounts.  Unused allowances 
in any special reserve compliance account 
will be retired after the compliance 
deductions under 20.11.46.19 NMAC have 
been completed for each control period, and 
shall not be available for use in any future 
control period.
[20.11.46.18 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.19 COMPLIANCE:
 A. Compliance with 
allowance limitations:
 (1) In accordance with Paragraphs 
(2) and (3) of Subsection A of 20.11.46.19 
NMAC and 20.11.46.18 NMAC, the WEB 
source shall hold allowances, as of the 
allowance transfer deadline in the WEB 
source’s compliance account (together 
with any current control year allowances 
held in the WEB source’s special reserve 
compliance account under [Subsection B] 
Paragraph (2) of Subsection A of 20.11.46.16 
NMAC) in an amount not less than the total 
SO2 emissions for the control period from 
the WEB source, as determined under the 
monitoring and reporting requirements of 
20.11.46.16 NMAC.
 (a) For each source that is a WEB 
source on or before the program trigger 
date, the fi rst control period is the calendar 
year that is six years following the calendar 
year for which SO2 emissions exceeded the 
milestone in accordance with procedures in 
Part A of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico.
 (b) For any existing source that 
becomes a WEB source after the program 
trigger date, the fi rst control period is the 
calendar year that is four years following the 
inventory year in which the source exceeded 
the SO2 emissions threshold.
 (c) For any new WEB source after 
the program trigger date, the fi rst control 
period is the fi rst full calendar year that the 
source is in operation.
 (d) If the WEB trading program is 
triggered in accordance with the 2013 review 
procedures in Section A4 of the Section 309 
Regional Haze State Implementation Plan 

Element: Albuquerque - Bernalillo County, 
New Mexico, the fi rst control period for each 
source that is a WEB source on or before the 
program trigger date is the year 2018.
 (2) Allowance transfer deadline:  
An allowance may only be deducted from 
the WEB source’s compliance account if:
 (a) the allowance was allocated 
for the current control period or meets the 
requirements in 20.11.46.18 NMAC, use of 
allowances from a previous year, for use of 
allowances from a previous control period, 
and
 (b) the allowance was held in the 
WEB source’s compliance account as of the 
allowance transfer deadline for the current 
control period, or was transferred into the 
compliance account by an allowance transfer 
correctly submitted for recording by the 
allowance transfer deadline for the current 
control period.
 (3) Compliance with allowance 
limitations shall be determined as follows:
 (a) the total annual SO2 emissions 
for all SO2 emitting units at the source 
that are monitored under [Subsection 
B] Paragraph (2) of Subsection A of 
20.11.46.16 NMAC, as reported by the 
source in Paragraph (2) and Paragraph (4) 
of Subsection [O] H of  20.11.46.16 NMAC, 
and recorded in the [emissions tracking 
database] WEB EATS, shall be compared 
to the allowances held in the source’s 
special reserve compliance account as of the 
allowance transfer deadline for the current 
control period, adjusted in accordance with 
20.11.46.18 NMAC, use of allowances from 
a previous year, if the emissions are equal to 
or less than the allowances in such account, 
all such allowances shall be retired to satisfy 
the obligation to hold allowances for such 
emissions; and if the total emissions from 
such units exceeds the allowances in such 
special reserve compliance account, the 
WEB source shall account for such excess 
emissions in Subparagraph (b) of Paragraph 
(3) of Subsection A of 20.11.46.19 NMAC;
 (b) the total annual SO2 emissions 
for all SO2 emitting units at the source 
that are monitored under Paragraph (1) of 
Subsection A of 20.11.46.16 NMAC, as 
reported by the source to the director, as 
required by Paragraph (2) and Paragraph 
(4) of Subsection [O] H of 20.11.46.16 
NMAC, and recorded in the [emissions 
tracking database] WEB EATS, together 
with any excess emissions as calculated in 
the Subparagraph (a) of Paragraph (3) of 
Subsection A of 20.11.46.19 NMAC, shall 
be compared to the allowances held in 
the source’s compliance account as of the 
allowance transfer deadline for the current 
control period, adjusted in accordance with 
20.11.46.18 NMAC, use of allowances from 
a previous year;
 (c) if the comparison in 
Subparagraph (b) of Paragraph (3) of 
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Subsection A of 20.11.46.19 NMAC results 
in emissions that exceed the allowances 
held in the source’s compliance account, the 
source has exceeded its allowance limitation 
and the excess emissions are subject to the 
allowance deduction penalty in Subsection C 
of 20.11.46.19 NMAC.
 (4) Other than allowances in a 
special reserve compliance account for units 
monitored under  [Subsection B] Paragraph 
(2) of Subsection A of 20.11.46.16 NMAC, 
to the extent consistent with 20.11.46.18 
NMAC, use of allowances from a previous 
year; allowances shall be deducted for 
a WEB source for compliance with the 
allowance limitation as directed by the WEB 
source’s account representative.  Deduction 
of any other allowances as necessary for 
compliance with the allowance limitation 
shall be on a fi rst-in, fi rst-out accounting 
basis in the order of the date and time of their 
recording in the WEB source’s compliance 
account, beginning with the allowances 
allocated to the WEB source and continuing 
with the allowances transferred to the WEB 
source’s compliance account from another 
compliance account or general account.  
The allowances held in a special reserve 
compliance account pursuant to [Subsection 
B] Paragraph (2) of Subsection A of 
20.11.46.16 NMAC shall be deducted as 
specifi ed in Subparagraph (a) of Paragraph 
(3) of Subsection A of 20.11.46.19 NMAC.
 B. Certifi cation of 
compliance:
 (1) For each control period 
in which a WEB source is subject to 
the allowance limitation, the account 
representative of the source shall submit to 
the department a compliance certifi cation 
report for the source.
 (2) The compliance certifi cation 
report shall be submitted no later than the 
allowance transfer deadline of each control 
period, and shall contain the following:
 (a) identifi cation of each WEB 
source;
 (b) at the account representative’s 
option, the serial numbers of the allowances 
that are to be deducted from a source’s 
compliance account or special reserve 
compliance account for compliance with the 
allowance limitation; and
 (c) the compliance certifi cation 
report according to Paragraph (3) of 
Subsection B of 20.11.46.19 NMAC.
 (3) In the compliance certifi cation 
report, the account representative shall 
certify, based on reasonable inquiry of those 
persons with primary responsibility for 
operating the WEB source in compliance 
with the WEB trading program, whether 
the WEB source for which the compliance 
certifi cation is submitted was operated, 
during the control period covered by the 
report, in compliance with the requirements 
of the WEB trading program applicable to 

the source including:
 (a) whether the WEB source 
operated in compliance with the SO2 
allowance limitation;
 (b) whether SO2 emissions data 
has been submitted to the department in 
accordance with 20.11.46.16 NMAC and 
other applicable guidance, for review, 
revision as necessary, and fi nalization for 
forwarding to the SO2 allowance tracking 
system for recording;
 (c) whether the monitoring plan 
that governs the WEB source has been 
maintained to refl ect the actual operation 
and monitoring of the source, and contains 
all information necessary to attribute SO2 
emissions to the source, in accordance with 
Paragraph (1) of Subsection A of 20.11.46.16 
NMAC;
 (d) whether all the SO2 emissions 
from the WEB source, if applicable, were 
monitored or accounted for either through 
the applicable monitoring or through 
application of the appropriate missing data 
procedures;
 (e) if applicable, whether any SO2 
emitting unit for which the WEB source 
is not required to monitor in accordance 
with [Paragraph (3) of Subsection A] 
Subparagraph (c) of Paragraph (1) of 
Subsection A of 20.11.46.16 NMAC 
remained permanently retired and had no 
emissions for the entire applicable period; 
and
 (f) whether there were any changes 
in the method of operating or monitoring 
the WEB source that required monitor 
recertifi cation; and if there were any such 
changes, the report shall specify the nature, 
reason, and date of the change, the method 
to determine compliance status subsequent 
to the change, and specifi cally, the method to 
determine SO2 emissions.
 C. Penalties for any WEB 
source exceeding its allowance limitations:
 (1) Allowance deduction 
penalty:
 (a) If emissions from a WEB 
source exceed the allowance limitation for a 
control period, as determined in accordance 
with Subsection A of 20.11.46.19 NMAC, 
the source’s [allowance] allowances held in 
its compliance account will be reduced by 
an amount equal to three times the source’s 
tons of excess emissions.  If the compliance 
account does not have suffi cient allowances 
allocated for that control period, the required 
number of allowances shall be deducted 
from the WEB source’s compliance account 
regardless of the control period for which 
they were allocated, once allowances are 
recorded in the account.
 (b) Any allowance deduction 
required under 20.11.46.19 NMAC shall not 
reduce or otherwise affect the liability of the 
owners and operators of the WEB source 
for any fi ne, penalty or assessment or their 

obligation to comply with any other remedy, 
for the same violation, as ordered under the 
Clean Air Act, implementing regulations or 
applicable state or tribal law.  Accordingly, 
a violation can be assessed each day of the 
control period for each ton of SO2 emissions 
in excess of its allowance limitation if the 
department so chooses.
 (2) Reserved
 D. Liability:
 (1) WEB Source liability for non-
compliance:  [Separate from and regardless 
of any automatic penalties assessed for 
allowance deduction penalty] A WEB source 
that violates any requirement of 20.11.46 
NMAC is subject to administrative, civil 
and criminal penalties under the Air Quality 
Control Act and the Clean Air Act, separate 
from and regardless of any automatic 
penalties assessed for allowance deduction 
penalty.  Each day of the control period is 
a separate violation, and each ton of SO2 
emissions in excess of a source’s allowance 
limitation is a separate violation.
 (2) General liability:
 (a) Any provision of the WEB 
trading program that applies to a source or 
an account representative shall apply also to 
the owners and operators of such source.
 (b) Any person who violates 
any requirement or prohibition of the 
WEB trading program shall be subject to 
enforcement pursuant to applicable state, 
tribal or federal law.
 (c) Any person who knowingly 
makes a false material statement in any 
record, submission, or report under this WEB 
trading program shall be subject to criminal 
enforcement pursuant to the applicable state, 
tribal or federal law.
[20.11.46.19 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.20 SPECIAL PENALTY 
PROVISIONS FOR YEAR 2018 
MILESTONE:
 A. If the WEB trading 
program is triggered as outlined Part A 
of the Section 309 Regional Haze State 
Implementation Plan Element: Albuquerque 
- Bernalillo County, New Mexico, and the 
fi rst control period will not occur until after 
the year 2018, the following provisions shall 
apply for the 2018 emissions year.
 (1) All WEB sources shall register, 
and open a compliance account within 
180 days after the program trigger date, in 
accordance with Subsection A of 20.11.46.13 
NMAC and 20.11.46.15 NMAC.
 (2) The tracking system 
administrator shall record the allowances for 
the 2018 control period for each WEB source 
in the source’s compliance account once the 
department allocates the 2018 allowances 
under Section C1 and D1 of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
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New Mexico.
 (3) The allowance transfer 
deadline is midnight pacifi c standard time 
on May 31, 2021 (or if this date is not a 
business day, midnight of the fi rst business 
day thereafter).  WEB sources may transfer 
allowances as provided in Subsection A of 
20.11.46.17 NMAC until the allowance 
transfer deadline.
 (4) A WEB source shall hold 
allowances allocated for 2018 including 
those transferred into the compliance 
account or a special reserve account by 
an allowance transfer correctly submitted 
by the allowance transfer deadline, in an 
amount not less than the WEB source’s total 
SO2 emissions for 2018.  Emissions shall be 
determined using the pre-trigger monitoring 
provisions in Part B of the Section 309 
Regional Haze State Implementation Plan 
Element: Albuquerque - Bernalillo County, 
New Mexico, and 20.11.46.9 NMAC.
 (5) In accordance with Subsection 
D of 20.11.46.18 NMAC, and Paragraph (4) 
of Subsection A of 20.11.46.20 NMAC, the 
department shall seek at least the minimum 
fi nancial penalty of $5000 per ton of SO2 
emissions in excess of the WEB source’s 
allowance limitation.
 (a) Any source may resolve its 
excess emissions violation by agreeing to 
a streamlined settlement approach [where] 
whereby the source pays a penalty of $5000 
per ton or partial ton of excess emissions, and 
payment is received within 90 calendar days 
after the issuance of a notice of violation.
 (b) Any source that does not 
resolve its excess emissions violation in 
accordance with the streamlined settlement 
approach in Subparagraph (a) of Paragraph 
(5) of Subsection A of 20.11.46.20 NMAC 
will be subject to formal enforcement action, 
in which the director shall seek a fi nancial 
penalty for the excess emissions based on 
New Mexico’s statutory maximum civil 
penalties.
 (6) Each ton of SO2 emissions in 
excess of a source’s allowance limitation is a 
separate violation and each day of a control 
period is a separate violation.
 B. If the program has been 
triggered and the provision in Subsection A 
of 20.11.46.20 NMAC is implemented the 
provisions in Subsection C of 20.11.46.20 
NMAC shall continue to apply for each year 
after the 2018 emission year until:
 (1) the fi rst control period under the 
WEB trading program under Subparagraph 
(a) of Paragraph (1) of Subsection A of 
20.11.46.19 NMAC; or
 (2) the department determines, in 
accordance with Section A3.10 of the Section 
309 Regional Haze State Implementation 
Plan Element: Albuquerque - Bernalillo 
County, New Mexico, that the 2018 SO2 
milestone has been met.
 C. If the special penalty 

provisions [for] continue after the year 2018 
[milestone for 2019 control period and each 
control period thereafter as provided under 
Subsection B of 20.11.46.20 NMAC include 
the following:] as outlined in Subsection B 
of 20.11.46.20 NMAC, the deadlines listed 
in Paragraphs (2)-(5) of Subsection A of 
20.11.46.20 NMAC, will be adjusted as 
follows:
 (1) for the 2019 control period, the 
dates will be adjusted forward by one year, 
except that the allowance transfer deadline 
[is] shall be midnight Pacifi c Standard Time 
on May 31, 2021 (or if this date is not a 
business day, midnight of the fi rst business 
day thereafter); [WEB sources may transfer 
allowances as provided in Subsection A of 
20.11.46.17 NMAC until the allowance 
transfer deadline;] and
 (2) [a WEB source must hold 
allowances allocated for the 2019 control 
period, including those transferred into the 
compliance account by an allowance transfer 
correctly submitted by the allowance 
transfer deadline, in an amount not less 
than the WEB source’s total SO2 emissions 
for the 2019 control period; emissions are 
determined using the pre-trigger monitoring 
provisions in Part B of the Implementation 
Plan, and 20.11.46.9 NMAC;
 (3) in accordance with Subsection 
D of 20.11.46.18 NMAC, and Paragraph (4) 
of Subsection A of 20.11.46.20 NMAC, the 
department shall seek at least the minimum 
fi nancial penalty of $5000 per ton of SO2 
emissions in excess of the WEB source’s 
allowance limitation;
 (a) any source may resolve its 
excess emissions violation by agreeing to a 
streamlined settlement approach where the 
source pays a penalty of $5000 per ton or 
partial ton of excess emissions, and payment 
is received within 90 business days after the 
issuance of a notice of violation;
 (b) any source that does not 
resolve its excess emissions violation in 
accordance with the streamlined settlement 
approach in Paragraph (5) of Subsection A of 
20.11.46.20 NMAC will be subject to formal 
enforcement action, in which the department 
shall seek a fi nancial penalty for the excess 
emissions based on New Mexico’s statutory 
maximum civil penalties;
 (4) each ton of SO2 emissions in 
excess of a source’s allowance limitation is a 
separate violation and each day of a control 
period is a separate violation;]
 (5) ]for each control period 
after [2019] 2018 that the special penalty 
[is] provisions are assessed, the dates and 
deadlines in [Paragraphs (1) through (4)] 
Paragraph (1) of Subsection C of 20.11.46.20 
NMAC above for the 2019 control period 
will be adjusted forward by one year.
 D. The tracking system 
administrator will record the same number 
of allowances for each WEB source as were 

recorded for the 2018 control period for each 
subsequent control period.
[20.11.46.20 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.21 PROTOCOL WEB 
1:  SO2 MONITORING OF FUEL GAS 
COMBUSTION DEVICES:
 A. Applicability.
 (1) The provisions of this protocol 
are applicable to fuel gas combustion devices 
at petroleum refi neries.
 (2) Fuel gas combustion devices 
include boilers, process heaters, and 
fl ares used to burn fuel gas generated at a 
petroleum refi nery.
 (3) Fuel gas means any gas, which 
is generated, and combusted at a petroleum 
refi nery.  Fuel gas does not include:
 (a) natural gas, unless combined 
with other gases generated at a petroleum 
refi nery;
 (b) gases generated by a catalytic 
cracking unit catalyst regenerator;
 (c) gases generated by fl uid coking 
burners;
 (d) gases combusted to produce 
sulfur or sulfuric acid; or
 (e) process upset gases generated 
due to startup, shutdown, or malfunctions.
 B. M o n i t o r i n g 
requirements.
 (1) Except as provided in Paragraph 
(2) and Paragraph (3) of Subsection B of 
20.11.46.21 NMAC, fuel gas combustion 
devices shall use a continuous fuel gas 
monitoring system (CFGMS) to determine 
the total sulfur content (reported as H2S) of 
the fuel gas mixture prior to combustion, and 
continuous fuel fl ow meters to determine the 
amount of fuel gas burned.
 (a) Fuel gas combustion devices 
having a common source of fuel gas may be 
monitored for sulfur content at one location, 
if monitoring at that location is representative 
of the sulfur content of the fuel gas being 
burned in any fuel gas combustion device.
 (b) The CFGMS shall meet the 
performance requirements in Performance 
Specifi cation 2 in Appendix B to 40 CFR 
Part 60, and the following:
  (i) continuously monitor 
and record the concentration by volume of 
total sulfur compounds in the gaseous fuel 
reported as ppmv H2S;
  (ii) have the span value 
set so that the majority of readings fall 
between 10 and 95% of the range;
  (iii)    record negative 
values of zero drift, for initial certifi cation 
and daily calibration error tests;
  (iv) calibration drift 
shall be 5.0% of the span; and 
  (v) [methods 15A, 16, 
or approved alternatives for total sulfur,] use 
EPA Test Method 15A or 16, or an approved 
alternative test method to determine total 
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reduced sulfur emissions; these are the 
reference methods for the relative accuracy 
test; and the relative accuracy test shall 
include a bias test in accordance with 
Paragraph (3) of Subsection D of 20.11.46.21 
NMAC.
 (c) All continuous fuel fl ow meters 
shall comply with the provisions of Section 
2.1.5 of Appendix D to 40 CFR Part 75.
 (d) The hourly mass SO2 
emissions rate for all the fuel combustion 
devices monitored by this approach shall be 
calculated using the following equation:
Et = (CS)(Qf)(K); where:
Et = Total SO2 emissions in lb/hr from 
applicable fuel gas combustion devices;
CS = Sulfur content of the fuel gas as H2S 
(ppmv);
Qf = Fuel gas fl ow rate to the applicable fuel 
gas combustion devices (scf/hr); and
K = 1.660 x 10-7 (lb/scf)/ppmv.
 (2) [In place of] As an alternative to 
using a CFGMS [in] as required by Paragraph 
(1) of Subsection B of 20.11.46.21 NMAC, 
fuel gas combustion devices having a 
common source of fuel gas may be monitored 
with an SO2 CEMS and fl ow CEMS and (if 
necessary) a moisture monitoring system at 
only one location, if the CEMS monitoring 
at that location is representative of the SO2 
emission rate (lb SO2/scf fuel gas burned) of 
all applicable fuel gas combustion devices.  
Continuous fuel fl ow meters shall be used in 
accordance with Paragraph (2) of Subsection 
B of 20.11.46.21 NMAC, and the fuel gas 
combustion device monitored by a CEMS 
shall have separate fuel metering.
 (a) Each CEMS for SO2 and 
fl ow, and (if applicable) moisture, shall 
comply with the operating requirements, 
performance specifi cations, and quality-
assurance requirements of 40 CFR Part 75.
 (b) All continuous fuel fl ow meters 
shall comply with the provisions of Section 
2.1.5 of Appendix D to 40 CFR Part 75.
 (c) The SO2 hourly mass emissions 
rate for all the fuel gas combustion devices 
monitored by this approach shall be 
determined by the ratio of the amount of fuel 
gas burned by the CEMS-monitored fuel 
gas combustion device to the total fuel gas 
burned by all applicable fuel gas combustion 
devices using the following equation:
Et = (Em)(Qt)/(Qm); where:
Et = Total SO2 emissions in lb/hr from 
applicable fuel gas combustion devices;
Em = SO2 emissions in lb/hr from the 
CEMS-monitored fuel gas combustion 
device, calculated using Equation F-1 or (if 
applicable) F-2 in Appendix F to 40 CFR 
Part 75;
Qt = Fuel gas fl ow rate (scf/hr) from 
applicable fuel gas combustion devices; and
Qm = Fuel gas fl ow rate (scf/hr) to the CEMS-
monitored fuel gas combustion device.
 (3) [In place of] As an additional 
alternative to using a CFGMS [in] as 

required by Paragraph (1) of Subsection B 
of 20.11.46.21 NMAC, fuel gas combustion 
devices having a common source of fuel 
gas may be monitored with an SO2 - diluent 
CEMS at only one location, if the CEMS 
monitoring at that location is representative 
of the SO2 emission rate (lb SO2/mmBtu) of 
all applicable fuel gas combustion devices.  
If this option is selected, the owner or 
operator shall conduct fuel gas sampling and 
analysis for gross calorifi c value (GCV), and 
shall use continuous fuel fl ow metering in 
accordance with Paragraph (1) of Subsection 
B of 20.11.46.21 NMAC, with separate fuel 
metering for the CEMS-monitored fuel gas 
combustion device.
 (a) Each SO2 - diluent CEMS shall 
comply with the applicable provisions for 
SO2 monitors and diluent monitors in 40 
CFR Part 75, and shall use the procedures 
in Section 3 of Appendix F to 40 CFR Part 
75 for determining SO2 emission rate (lb/
mmBtu) by substituting the term SO2 for 
NOx in that section, and using a K factor of 
1.660 x 10 - 7 (lb/scf) ppmv instead of the NOx 
K factor.
 (b) All continuous fuel fl ow 
meters and fuel gas sampling and analysis 
for GCV to determine the heat input ratio 
shall comply with the applicable provisions 
of  Section 2.1.5 and 2.3.4 of Appendix D to 
40 CFR Part 75.
 (c) The SO2 hourly mass emissions 
rate for all the fuel gas combustion devices 
monitored by this approach shall be 
determined by the ratio of the fuel gas heat 
input to the CEMS-monitored fuel gas 
combustion device to the total fuel gas heat 
input to all applicable fuel gas combustion 
devices using the following equation:
Et = (Em)(Qt)/(GCV) / 106; where:
Et = Total SO2 emissions in lbs/hr from 
applicable fuel gas combustion devices;
Em = SO2 emissions in lb/mmBtu from the 
CEMS - monitored fuel gas combustion 
device;
Qt = Fuel gas fl ow rate (scf/hr) to the 
applicable fuel gas combustion devices;
GCV = Fuel Gross Calorifi c Value (Btu/scf); 
and
106   = Conversion from Btu to million Btu.
 (d) The owner or operator shall 
calculate total SO2  mass emissions for 
each calendar quarter and each calendar 
year based on the emissions in lb/hr and 
Equations F-3 and F-4 in Appendix F to 40 
CFR Part 75.
 C. Certifi cation and 
recertifi cation requirements.  All 
monitoring systems are subject to initial 
certifi cation and recertifi cation testing as 
follows:
 (1) the owner or operator 
shall comply with the initial testing and 
calibration requirements in performance 
specifi cation 2 in Appendix B of 40 CFR 
Part 60 and Subparagraph (b) of Paragraph 

(1) of Subsection B of 20.11.46.21 NMAC 
for each CFGMS;
 (2) each CEMS for SO2 and fl ow 
or each SO2-diluent CEMS shall comply 
with the testing and calibration requirements 
specifi ed in 40 CFR 75.20 and Appendices A 
and B, except that each SO2-diluent CEMS 
shall meet the relative accuracy requirements 
for a NOx-diluent CEMS (lb/mmBtu);
 (3) a continuous fuel fl ow meter 
shall comply with certifi cation requirements 
in Section 2.1.5 of Appendix D of 40 CFR 
Part 75.
 D. Quali ty-assurance/
quality control requirements.  A quality-
assurance and quality control (QA/QC) plan 
shall be developed and implemented for 
each:
 (1) [A quality-assurance and 
quality control (QA/QC) plan shall be 
developed and implemented for each] 
CEMS for SO2 and fl ow or the SO2-diluent 
CEMS in compliance with Sections 1, 1.1, 
and 1.2 of Appendix B of 40 CFR Part 75.
 (2) [A quality assurance and 
quality control plan shall be developed and 
implemented for each] Continuous fuel 
fl ow meter and fuel sampling and analysis 
in compliance with Sections 1, 1.1, and 1.3 
Appendix B of 40 CFR Part 75.  The owner 
or operator shall meet the requirements in 
Section 2.1.6 of Appendix D to 40 CFR Part 
75, and may use the procedures set forth in 
Section 2.1.7 of that appendix.
 (3) [A quality assurance and 
quality control plan shall be developed 
and implemented for each] CFGMS in 
compliance with Sections 1 and 1.1 of 
Appendix B to 40 CFR Part 75, and the 
following:
 (a) perform a daily calibration 
error test of each CFGMS at two gas 
concentrations, one low level and one high 
level; and calculate the calibration error as 
described in Appendix A to 40 CFR Part 75; 
an out of control period occurs whenever the 
error is greater than 5.0 percent of the span 
value;
 (b) in addition to the daily 
calibration error test, an additional 
calibration error test shall be performed 
whenever a daily calibration error test 
is failed, whenever a monitoring system 
is returned to service following repairs 
or corrective actions that may affect the 
monitor measurements, and after making 
manual calibration adjustments;
 (c) perform a linearity test once 
every operating quarter; calculate the 
linearity as described in Appendix A to 40 
CFR Part 75; and an out of control period 
occurs whenever the linearity error is greater 
than 5.0 percent of a reference value, and 
the absolute value of the difference between 
average monitor response values and a 
reference value is greater than 5.0 ppm;
 (d) perform a relative accuracy 
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test audit once every four operating quarters; 
calculate the relative accuracy as described 
in Appendix A to 40 CFR Part 75; and an 
out of control period occurs whenever the 
relative accuracy is greater than 20.0 percent 
of the mean value of the reference method 
measurements;
 (e) using the results of the relative 
accuracy test audit, conduct a bias test in 
accordance with Appendix A to 40 CFR Part 
75, and calculate and apply a bias adjustment 
factor if required.
 E. Missing data 
procedures.  For any period in which valid 
data are not being recorded by a(n)
 (1) [For any period in which 
valid data are not being recorded by an] 
SO2 CEMS or fl ow CEMS specifi ed in 
20.11.46.21 NMAC, missing or invalid data 
shall be replaced with substitute data in 
accordance with the requirements in Subpart 
D of 40 CFR Part 75.
 (2) [For any period in which 
valid data are not being recorded by an] 
SO2-diluent CEMS specifi ed in 20.11.46.21 
NMAC, missing or invalid data shall be 
replaced with substitute data on a rate 
basis (lb/mmBtu) in accordance with the 
requirements for SO2 monitors in Subpart D 
of 40 CFR Part 75.
 (3) [For any period in which 
valid data are not being recorded by a] 
Continuous fuel fl ow meter or for fuel gas 
GCV sampling and analysis specifi ed in 
20.11.46.21 NMAC, missing or invalid data 
shall be replaced with substitute data in 
accordance with missing data requirements 
in Section 2.4 of Appendix D to 40 CFR Part 
75.
 (4) [For any period in which valid 
data are not being recorded by the] CFGMS 
as specifi ed in 20.11.46.21 NMAC, hourly 
missing or invalid data shall be replaced 
with substitute data in accordance with 
the missing data requirements for units 
performing hourly gaseous fuel sulfur 
sampling in Section 2.4 of Appendix D to 40 
CFR Part 75.
 F. Monitoring plan and 
reporting requirements.  In addition to 
the general monitoring plan and reporting 
requirements of 20.11.46.16 NMAC, the 
owner or operator shall meet the following 
additional requirements:
 (1) the monitoring plan shall 
identify each group of units that is monitored 
by a single monitoring system under 
20.11.46.21 NMAC, and the plan shall 
designate an identifi er for the group of units 
for emissions reporting purposes; and for 
purpose of submitting emissions reports, no 
apportionment of emissions to the individual 
units within the group is required;
 (2) if the provisions of Paragraph 
(2) or Paragraph (3) of Subsection B of 
20.11.46.21 NMAC are used, provide 
documentation and an explanation to 

demonstrate that the SO2 emission rate from 
the monitored unit is representative of the 
rate from non-monitored units.
[20.11.46.21 NMAC - N, 12/31/03; A, 
9/15/08; A, 5/16/11]

20.11.46.22 PROTOCOL WEB 2:  
PREDICTIVE FLOW MONITORING 
SYSTEMS FOR KILNS WITH 
POSITIVE PRESSURE FABRIC 
FILTER:
 A. Applicability.  The 
provisions of this protocol are applicable to 
cement kilns or lime kilns that:
 (1) are controlled by a positive 
pressure fabric fi lter; 
 (2) combust only a single fuel, no 
fuel blends; and
 (3) have operating conditions 
upstream of the fabric fi lter that the WEB 
source documents would reasonably prevent 
reliable fl ow monitor measurements; and this 
protocol does not modify the SO2 monitoring 
requirements in 20.11.46.16 NMAC.
 B. M o n i t o r i n g 
requirements.
 (1) A cement or lime kiln with a 
positive pressure fabric fi lter shall use a 
predictive fl ow monitoring system (PFMS) to 
determine the hourly kiln exhaust gas fl ow.
 (2) A PFMS is the total equipment 
necessary for the determination of exhaust 
gas fl ow using process or control device 
operating parameter measurements and a 
conversion equation, a graph, or computer 
program to produce results in cubic feet per 
hour.
 (3) The PFMS shall meet the 
following performance specifi cations:
 (a) sensor readings and conversion 
of sensor data to fl ow in cubic feet per hour 
must be automated;
 (b) the PFMS must allow for 
the automatic or manual determination of 
failed monitors; and at a minimum a daily 
determination must be performed;
 (c) the PFMS shall have provisions 
to check the calibration error of each 
parameter that is individually measured; the 
owner or operator shall propose appropriate 
performance specifi cations in the initial 
monitoring plan for all parameters used 
in the PFMS comparable to the degree of 
accuracy required for other monitoring 
systems used to comply with 20.11.46 
NMAC; the parameters shall be tested at two 
levels, low: 0 to 20 percent of full scale, and 
high: 50 to 100 percent of full scale; and the 
reference value need not be certifi ed;
 (d) the relative accuracy of the 
PFMS must be less than or equal to 10.0 
percent of the reference method average 
value, and include a bias test in accordance 
with Paragraph (3) of Subsection D of 
20.11.46.22 NMAC.
 C. C e r t i f i c a t i o n 
requirements.  The PFMS is subject to 

initial certifi cation testing.  The source 
owner or operator shall:
 (1) demonstrate the ability of the 
PFMS to identify automatically or manually 
a failed monitor;
 (2) provide evidence of calibration 
testing of all monitoring equipment; and 
any tests conducted within the previous 12 
months of operation that are consistent with 
the QA/QC plan for the PFMS are acceptable 
for initial certifi cation purposes; and
 (3) [perform an relative accuracy 
test audit and accompanying bias test once 
every four operating quarters; and calculate 
the relative accuracy (and bias adjustment 
factor) as described in Appendix A to 40 
CFR Part 75; an out of control period 
occurs whenever the fl ow relative accuracy 
is greater than 10.0 percent of the mean 
value of the reference method] perform an 
initial relative accuracy test over the normal 
range of operating conditions of the kiln.  
Using the results of the relative accuracy 
test audit, conduct a bias test in accordance 
with Appendix A to 40 CFR Part 75; and 
calculate and apply a bias adjustment factor 
if required.
 D. Quality-assurance and 
quality control requirements.  A quality-
assurance and quality control plan shall be 
developed and implemented for each PFMS 
in compliance with Sections 1 and 1.1 of 
Appendix B of 40 CFR Part 75, and the 
following:
 (1) perform a daily monitor failure 
check;
 (2) perform calibration tests of all 
monitors for each parameter included in the 
PFMS; at a minimum, calibrations shall be 
conducted prior to each relative accuracy 
test audit; and
 (3) perform a relative accuracy 
test audit and accompanying bias test once 
every four operating quarters; and calculate 
the relative accuracy (and bias adjustment 
factor) as described in 20.11.46.21 NMAC 
and 40 CFR Part 75; an out of control period 
occurs whenever the fl ow relative accuracy 
is greater than 10.0 percent of the mean 
value of the reference method.
 E. Missing data.  For 
any period in which valid data are not 
being recorded by the PFMS specifi ed in 
20.11.46.22 NMAC, hourly missing or 
invalid data shall be replaced with substitute 
data in accordance with the fl ow monitor 
missing data requirements for non-load 
based units in Subpart D of 40 CFR Part 75.
 F. Monitoring plan 
requirements.  In addition to the general 
monitoring plan requirements of 20.11.46.16 
NMAC, the owner or operator shall meet the 
following additional requirements:
 (1) the monitoring plan shall 
document the reasons why stack fl ow 
measurements upstream of the fabric 
fi lter are unlikely to provide reliable fl ow 
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measurements over time;
 (2) the initial monitoring plan 
shall explain the relationship of the proposed 
parameters and stack fl ow, and discuss other 
parameters considered and the reasons for 
not using those parameters in the PFMS; 
and the department may require that 
the subsequent monitoring plan include 
additional explanation and documentation 
for the reasonableness of the proposed 
PFMS.
[20.11.46.22 NMAC - N, 12/31/03; A, 
5/16/11]

NEW MEXICO CHILDREN, 
YOUTH AND FAMILIES 

DEPARTMENT
PROTECTIVE SERVICES DIVISION

This is an amendment to 8.8.2 NMAC, 
Section 13 effective April 29, 2011.

8.8.2.13  ADMINISTRATIVE 
APPEALS: PSD shall provide a client 
with either an administrative review or an 
administrative hearing to appeal a PSD 
decision, as appropriate. The outcome of 
an administrative review or hearing is fi nal 
except as otherwise provided by law or these 
policies.
 A. Administrative review:
 (1) An administrative review shall 
be used in the following instances:
 (a) removal of foster children 
when the children have been in placement 
with the family for longer than six (6) 
months;
 (b) removal of adoptive children 
prior to fi nalization;
 (c) denial of adoption or foster 
home application;
 (d) denial of transition support 
services;
 (e) the substantiation of an abuse 
or neglect investigation unless the issue is in 
litigation in a pending children’s court case;
 (f) the substantiation of a past 
abuse or neglect investigation that has 
been revealed by a present criminal record 
check where the records fails to show that 
PSD provided notice or an opportunity for 
a review, unless the issue was litigated in a 
children’s court case; or
 (g)  denial of certifi cation as 
an independent investigator or adoption 
counselor.
 (2) A client seeking an 
administrative review shall request the 
review either orally or in writing to PSD 
within ten (10) days of the action or notice 
of the proposed action.
 B. Administrative hearing: 
An administrative hearing shall be used in 
the following instances:
 (1) the revocation, suspension, or 
non-renewal of a foster home licensed by 

PSD (as specifi ed in 8.26.4 NMAC); [or]
 (2) the denial, non-renewal, 
probation, suspension, or revocation of a 
child placement agency license (as specifi ed 
in 8.26.5 NMAC); or
 (3) the substantiation of an abuse or 
neglect investigation after it has been upheld 
in an administrative review, unless the issue 
is in litigation in a pending children’s court 
case.
[8.8.2.13 NMAC - Rp, 8.8.2.17 NMAC, 
03/31/10; A, 04/29/11]

NEW MEXICO CHILDREN, 
YOUTH AND FAMILIES 

DEPARTMENT
PROTECTIVE SERVICES DIVISION

This is an amendment to 8.10.3 NMAC, 
Sections 7, 9, 16, 19, 20, 21 and 22 effective 
April 29, 2011.

8.10.3.7  DEFINITIONS:
 A. “Abandonment” as 
defi ned in the Children’s Code, Section 
32A-4-2(A) NMSA 1978, includes instances 
when the parent, without justifi able cause:
 (1) left the child without provision 
for the child’s identifi cation for a period of 
fourteen (14) days; or
 (2) left the child with other, 
including the other parent or an agency, 
without provision for support and without 
communication for a period of:
 (a) three (3) months if the 
child was under six (6) years of age at the 
commencement of the three (3) month 
period; or
 (b) six (6) months if the child 
was over six (6) years of age at the 
commencement of the six (6) month period.
 B. “Abused child” as 
defi ned in the Children’s Code, Section 
32A-4-2(B) NMSA 1978, means a child:
 (1) who has suffered or who is at 
risk of suffering serious harm because of 
the action or inaction of the child’s parent, 
guardian or custodian;
 (2) who has suffered physical 
abuse, emotional abuse or psychological 
abuse infl icted or caused by the child’s 
parent, guardian or custodian;
 (3) who has suffered sexual abuse 
or sexual exploitation infl icted by the child’s 
parent, guardian or custodian;
 (4) whose parent, guardian or 
custodian has knowingly, intentionally or 
negligently placed the child in a situation 
that may endanger the child’s life or health; 
or
 (5) whose parent, guardian or 
custodian has knowingly or intentionally 
tortured, cruelly confi ned or cruelly punished 

the child.
 C. “ A d m i n i s t r a t i v e 
hearing” means a formal process in which 
the client shall have an opportunity to present 
evidence to an impartial hearing offi cer in 
accordance with CYFD’s administrative 
appeals regulations 8.8.2.13 NMAC.
 [C.]D. “ A d m i n i s t r a t i v e 
review” is an informal process which may 
include an informal conference or a record 
review, and does not create any substantive 
rights for the family.
 [D.]E. “Accepted report” 
is [an] a verbal or written presentation of 
information concerning the alleged abuse 
or neglect made to the protective services 
division (PSD) of child abuse or neglect 
that falls within PSD’s legal authority  to 
investigate.
 [E.]F. “Caregiver” is a 
person responsible for and is caring for the 
child, who the legal guardian has placed the 
child in the care of, or who has assumed 
responsibility for the care of the child in the 
absence of the legal guardian.
 [F.]G. “Children’s Code” 
refers to the New Mexico Children’s Code, 
Section 32A-1-1, et. seq., NMSA 1978.
 [G.]H. “Collateral contact” 
refers to a person who may possess pertinent 
information concerning the individuals 
involved in a PSD investigation or who may 
be able to provide information to the PSD 
worker concerning the alleged abuse or 
neglect that would be helpful in assessing 
safety threats and protective capacities.
 [H.]I. “Conditionally safe” 
means that one or more safety threats have 
been identifi ed that places the child in 
immediate or impending danger of serious 
harm, however one or more protective 
capacities has been identifi ed to offset, 
mitigate or control the threat of immediate 
or impending danger of serious harm.
 [I.]J. “CYFD” refers to the 
New Mexico children, youth and families 
department.
 [J.]K. “ E x i g e n t 
circumstances” means when there is 
credible information that a child is in danger 
of severe harm and requires immediate 
protective services.
 [K.]L. “ E m o t i o n a l 
maltreatment” is an observable behavior, 
activity, or words to intimidate, threaten, 
deride or degrade the child that causes 
substantial impairment of the child’s mental 
or psychological ability to function.
 [L.]M. “Home school” is the 
operation of a home study program by a 
parent as fi led with the public education 
department.
 [M.]N. “Impending danger” 
means a state of danger in which family 
behaviors, attitudes, motives, emotions or 
situations pose a threat which may not be 
currently active, but can be anticipated to 
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have severe effects on a child at any time.
 [N.]O. “Indian child” refers to 
an unmarried person who is under the age of 
eighteen (18) years old and a member of an 
Indian tribe, or is eligible for membership in 
an Indian tribe and the biological child of a 
member of an Indian tribe.
 [O.]P. “Initiation” of an 
investigation is the face-to-face contact by 
a PSD worker with the alleged victim, or 
documented diligent efforts to establish 
face-to-face contact with the victim.
 [P.]Q. “ I n v e s t i g a t i v e 
decision” is a determination of whether 
each allegation in the report is substantiated 
or unsubstantiated, as defi ned herein at 
8.10.3.18 NMAC.
 [Q.]R. “ I n v e s t i g a t i o n 
disposition” is the determination of the 
level of involvement, if any, of PSD with 
the family based upon an assessment of 
safety threats and protective capacities, and 
considering the ongoing risk to the child and 
the needs and strengths of the family.
 [R.]S. “Neglected child” as 
defi ned in the Children’s Code, Section 
32A-4-2(E) NMSA 1978, means a child:
 (1) who has been abandoned by 
the child’s parent, guardian or custodian;
 (2) who is without proper parental 
care and control or subsistence, education, 
medical or other care or control necessary 
for the child’s well-being because of faults 
or habits of the child’s parent, guardian or 
custodian, or the failure or refusal of the 
parent, guardian or custodian, when able to 
do so, to provide them;
 (3) who has been physically or 
sexually abused, the child’s parent, guardian 
or custodian knew or should have [know] 
known of the abuse and failed to take 
reasonable steps to protect the child from 
further harm;
 (4) whose parent, guardian or 
custodian is unable to discharge that person’s 
responsibilities to and for the child because 
of incarceration, hospitalization or physical 
or mental disorder or incapacity; or
 (5) who has been placed for care 
of adoption in violation of the law; provided 
that nothing in the Children’s Code (32A-
1-1 NMSA 1978) shall be construed to 
imply that a child who is being provided 
with treatment by spiritual needs alone 
through prayer, in accordance with the tenets 
and practices of a recognized church or 
religious denomination, by a duly accredited 
practitioner there of is for that reason alone 
a neglected child within the meaning of 
the Children’s Code; and further provided 
that no child shall be denied the protection 
afforded to all children under the Children’s 
Code.
 [S.]T. “Parental notice or 
notifi cation” is an in-person or telephone 
notice to the parent or legal guardian that his 
or her child will be or has been interviewed 

as part of an investigation.
 [T.]U. “Permission” is the 
consent for the child to participate in an 
investigation.
 [U.]V. “Physical abuse” as 
defi ned in the Children’s Code, Section 
32A-4-2(F) NMSA 1978 includes, but is 
not limited to any case in which the child 
exhibits evidence of skin bruising, bleeding, 
malnutrition, failure to thrive, burns, fracture 
of any bone, subdural hematoma, soft tissue 
swelling or death and:
 (1) there is not a justifi able 
explanation for the condition or death;
 (2) the explanation given for the 
condition is at variance with the degree or 
nature of the condition;
 (3) the explanation given for death 
is at variance with the nature of the death; or
 (4) circumstances indicate that the 
condition or death may not be the product of 
an accidental occurrence.
 [V.]W. “Placement” is an out 
of home residential arrangement for the care 
of children in the custody of PSD, including: 
family foster care, relative foster care and 
treatment foster care, or a facility such as 
residential treatment center, group home, or 
emergency shelter.
 [W.]X. “Present danger” 
means immediate, signifi cant and observable 
severe harm or threat of severe harm that is 
presently occurring to a child and requires an 
immediate protective services response.
 [X.]Y. “Protective capacities” 
are those assets possessed by the caregiver 
that help reduce, control or prevent present 
or impending danger of serious harm to a 
child.
 [Y.]Z. “Protective services 
division (PSD)” refers to the protective 
services division of the children, youth 
and families department, and is the state’s 
designated child welfare agency.
 [Z.]AA. “Provider” refers to 
a person or agency providing services to a 
PSD client.
 [AA.]BB. “Private school” is 
a public education department authorized 
school, including private childcare, other 
than a home school, that is not under the 
control, supervision or management of a 
local school board.
 [BB.]CC. “PSD custody” means 
custody of children as a result of an action 
fi led pursuant to the Children’s Code, 32A-
4-1 et seq. NMSA 1978 or 32A-3B-1 et seq. 
NMSA 1978.
 [CC.]DD. “ P u b l i c 
school” is a school that is under the control, 
supervision or management of a local school 
district or the state board of education, 
including charter schools.
 [DD.]EE. “Reasonable efforts” 
as used in this policy refers to the provision 
of services or other interventions to prevent 
the removal of the child from the home, or if 

removal is required, to return the child home 
as soon as possible.
 [EE.]FF. “Report” is a verbal 
or written presentation of information 
concerning alleged child abuse or neglect 
that is received by SCI.
 [FF.]GG. “Safe” as used in this 
policy means that there are no safety threats 
placing the child in a present or impending 
danger of serious harm.
 [GG.]HH. “Safe haven” 
refers to the Safe Haven for Infants Act 
whereby a person may leave an infant with 
the staff of a hospital without being subject 
to criminal prosecution for abandonment or 
abuse if the infant was born within 90 days 
of being left at the hospital, as determined 
within a reasonable degree of medical 
certainty, and if the infant is left in a condition 
that would not constitute abandonment or 
abuse pursuant to Section 24-22-1 NMSA 
1978.
 [HH.]II. “Safety decision” is 
based on the presence of safety threats and 
protective capacities that offset, mitigate 
or control those threats. A child may be 
assessed to be safe, conditionally safe or 
unsafe.
 [II.]JJ. “Safety intervention” 
is a strategy or group of strategies 
implemented to control a safety threat; it is 
an intrusion into family life in the form of 
ongoing assessment and specifi c strategies 
designed to match the duration and level of 
the safety threat up to and including removal 
of the child from home.
 [JJ.]KK. “Safety threats” are 
threats of serious harm to a child that may 
create a present or impending danger.
 [KK.]LL. “ S e x u a l 
abuse” as defi ned in the Children’s Code, 
Section 32A-4-2(G) NMSA 1978, includes 
but is not limited to criminal sexual contact, 
incest or criminal sexual penetration, as 
those acts are defi ned by state law.
 [LL.]MM. “ S e x u a l 
exploitation” as defi ned in the Children’s 
Code, Section 32A-4-2(H) NMSA 1978 
includes, but is not limited to:
 (1) allowing, permitting or 
encouraging a child to engage in prostitution;
 (2) allowing, permitting 
or encouraging a child in obscene or 
pornographic photographing; or
 (3) fi lming or depicting a child 
for obscene or pornographic commercial 
purposes, as those acts are defi ned by state 
law.
 [MM.]NN. “ U n s a f e ” 
means that one or more safety threats have 
been identifi ed that place the child in present 
or impending danger of serious harm and 
there are not suffi cient protective capacities 
to offset, mitigate or control the threat of 
present or impending danger of serious 
harm.
[8.10.3.7 NMAC - Rp, 8.10.3.7 NMAC, 
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03/31/10; A, 04/29/11]

8.10.3.9  ASSIGNMENT AND 
INITIATION OF INVESTIGATION:
 A. Every accepted report 
concerning alleged child abuse or neglect, 
shall be assigned for investigation according 
to the investigation priority as determined by 
statewide central intake (SCI).
 B. I n v e s t i g a t i o n 
priority: The PSD worker shall initiates 
the investigation within the time frames 
established by PSD as follows:
 (1) Emergency reports shall be 
initiated within three (3) hours of SCI’s 
decision to accept the report.
 (2) Priority one reports shall be 
initiated within twenty-four (24) hours of 
receipt of SCI’s decision to accept the report.
 (3) Priority two reports shall be 
initiated within fi ve (5) calendar days of 
SCI’s decision to accept the report.
 C. In cases when there has 
been a child fatality, the PSD worker shall 
not be required to make face to face contact 
with the deceased alleged victim for purposes 
of the initiation of the investigation.
[8.10.3.9 NMAC - Rp, 8.10.3.10 NMAC, 
03/31/10; A, 04/29/11]

8.10.3.16  SEEKING OR 
ACCEPTING CUSTODY OF 
CHILDREN, INCLUDING INDIAN 
CHILDREN:
 A. PSD shall make 
reasonable efforts to maintain the family unit 
and prevent the removal of a child from his 
or her home, as long as the child’s safety is 
assured.
 B. If temporary out-of-
home placement is necessary to ensure the 
immediate safety of the child, PSD shall 
make reasonable efforts to effect the safe 
reunifi cation of the child and family.
 C. PSD shall seek custody 
of Indian children who are domiciled or 
residing off-reservation when continued 
custody of the child by the parent or Indian 
custodian is likely to result in serious 
emotional or physical harm to the child.
 D. An Indian child who is 
domiciled on the reservation but temporarily 
located off the reservation may be removed 
by law enforcement from his parent or Indian 
custodian in order to prevent imminent 
physical harm to the child. PSD shall notify 
the tribe as soon as possible and facilitates a 
transfer of the case to the tribe.
 E. PSD shall notify parents 
or guardians that their child is in custody 
within twenty four (24) hours of the child 
being taken into custody.
 F. PSD shall make every 
effort to identify, locate and notify fi t 
and willing relatives for consideration of 
placement of a child in custody who requires 
out of home placement.

 G. When a law enforcement 
agency seeks to place a child in the custody 
of PSD, then the PSD worker shall obtain 
a statement of reasonable grounds for 
temporary protective services division 
custody from that law enforcement offi cer 
making the request.
[8.10.3.16 NMAC - Rp, 8.10.3.16 NMAC, 
03/31/10; A, 04/29/11]

8.10.3.19  CHILD FATALITY 
INVESTIGATION WITH NO OTHER 
CHILDREN IN THE HOME: PSD shall 
conduct an investigation of alleged child 
maltreatment resulting in a child fatality 
when there are no other remaining children 
residing in the home.
[8.10.3.19 NMAC - Rp, 8.10.3.19 NMAC, 
03/31/10; 8.10.3.19 NMAC - N, 04/29/11]

[8.10.3.19] 8.10.3.20 
DOCUMENTATION:
 A. PSD shall document 
investigation assignments and requirements, 
as described herein at 8.10.3.9, 8.10.3.10 
and 8.10.3.11 NMAC, and shall document 
the investigation decisions and dispositions 
in FACTS as described herein at 8.10.3.17 
and 8.10.3.18 NMAC.
 B. PSD shall document 
reasonable efforts made to avoid removal 
of the child from the home and efforts to 
reunify the child if removal was required 
during the investigation. Documentation 
shall be included in the case record and in 
the affi davit for custody.
 C. All information 
obtained by PSD in an abuse and neglect 
investigation is confi dential and is released 
only as allowed by law (See Protective 
Services Legal Policies, Subsection A of 
8.10.7.10 NMAC).
[8.10.3.20 NMAC - Rp, 8.10.3.20 NMAC, 
03/31/10; 8.10.3.20 NMAC - Rn, 8.10.3.19 
NMAC, 04/29/11]

[8.10.3.20]8.10.3.21 
NOTIFICATION    OF      THE 
INVESTIGATIVE  DECISION 
AND  RIGHT   TO 
ADMINISTRATIVE REVIEW       AND 
ADMINISTRATIVE  HEARING:
 A. The PSD worker shall 
notify the parents, guardians, or providers 
and, if appropriate, law enforcement and 
regulatory agencies of the investigation 
decision.
 B. The PSD worker shall 
notify the parent, guardian or provider 
of the substantiated investigation, which 
is not the subject of a pending children’s 
court case, may be reviewed through PSD’s 
administrative review process.
 C. If the investigation 
decision is upheld after being reviewed 
through PSD’s administrative review 
process, then the individual conducting the 

review shall notify the parent, guardian 
or provider that the upheld substantiated 
investigation decision may be reviewed 
through CYFD’s administrative hearing 
process.
[8.10.3.21 NMAC - Rn &A, 8.10.3.20 
NMAC, 04/29/11]

8.10.3.22  C H I L D 
PROTECTIVE SERVICES 
CHILDCARE DURING THE CPS 
INVESTIGATION: The PSD worker may 
offer child protective services child care 
during an open investigation as part of an 
in home safety plan created for the child. 
Child protective services childcare may be 
provided for as long as the investigation 
remains open.
[8.10.3.22 NMAC - N, 04/29/11]

NEW MEXICO 
DEPARTMENT OF HEALTH

PUBLIC HEALTH DIVISION

TITLE 7  HEALTH
CHAPTER 4 DISEASE CONTROL 
(EPIDEMIOLOGY)
PART 7  H U M A N 
IMMUNODEFICIENCY VIRUS 
PARTNER SERVICES

7.4.7.1  ISSUING AGENCY:  
New Mexico Department of Health.
[7.4.7.1 NMAC - N, 4/29/2011]

7.4.7.2  SCOPE:  All 
physicians, health care professionals, and 
other persons having knowledge of persons 
diagnosed with human immunodefi ciency 
virus infection covered by this regulation.
[7.4.7.2 NMAC - N, 4/29/2011]

7.4.7.3  S T A T U T O R Y 
AUTHORITY:  These provisions set forth 
herein are promulgated by the secretary 
of the department of health by authority 
of Sections 9-7-6(E) NMSA 1978 and 
24-2B-6 NMSA 1978.  Administration 
and enforcement of these rules are the 
responsibility of the department of health.
[7.4.7.3 NMAC - N, 4/29/2011]

7.4.7.4  D U R A T I O N :  
Permanent.
[7.4.7.4 NMAC - N, 4/29/2011]

7.4.7.5  EFFECTIVE DATE:  
April 29, 2011, unless a later date is cited at 
the end of a section.
[7.4.7.5 NMAC - N, 4/29/2011]

7.4.7.6  OBJECTIVE:  The 
objective of these rules is to offer early 
detection and intervention to those who 
may unknowingly be at risk of having HIV 
infection. The department hereby establishes 
a protocol to contact individuals known to 
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be infected with HIV to offer them partner 
services, including assistance notifying 
people that the infected individual identifi es 
as being exposed to HIV.
[7.4.7.6 NMAC - N, 4/29/2011]

7.4.7.7  DEFINITIONS:
 A. “Department” means 
the department of health.
 B. “Exposed person” 
means a person who is potentially at risk 
of acquiring infection with HIV through 
exposure to infectious blood or body fl uids.
 C. “Health care 
professional” means any licensed doctor of 
medicine or osteopathy, nurse, physicians 
assistant, midwife, or other licensed health 
care provider.
 D. “HIV” means the 
human immunodefi ciency virus.
 E. “Partner services” 
means a voluntary, confi dential service 
offered to source persons and identifi ed 
exposed persons that includes, but is not 
limited to, the provision of anonymous or 
confi dential testing for HIV, assistance with 
disclosure regarding HIV infection status, 
partner notifi cation regarding potential 
exposure and linkage to additional medical, 
social and public health services for both 
source and exposed persons.
 F. “Source person” means 
a person who is identifi ed as a confi rmed 
source of exposure to HIV through 
transmission of potentially infectious blood 
or body fl uids.
[7.4.7.7 NMAC - N, 4/29/2011]

7.4.7.8  ROLE OF HIV 
AND HEPATITIS EPIDEMIOLOGY 
PROGRAM (HHEP) OF THE 
DEPARTMENT OF HEALTH:
 A. The HHEP receives all 
laboratory and morbidity case reports for 
identifi ed cases of HIV infection.
 B. Upon receipt of a 
reported case of HIV, the HHEP will verify if 
the case represents a previously unreported 
or unidentifi ed case of HIV in the state of 
New Mexico.
 C. For cases which were 
previously unreported or unidentifi ed, the 
HHEP will make a reasonable attempt to 
contact the health professional ordering the 
diagnostic test or reporting the case in order 
to do the following:
 (1) determine if the source person 
has been notifi ed of their diagnosis;
 (2) determine if partner services 
have already been initiated;
 (3) obtain any available contact 
information for the source person for the 
purposes of offering partner services;
 (4) notify the health care 
professional that partner services will be 
initiated by a department of health staff 
member, if partner services have not 

previously been initiated by the department 
of health;
 (5) obtain any additional 
information as required under administrative 
rule reporting requirements for HIV cases.
 D. The HHEP will 
then notify the designated department 
staff member of a source person who 
shall be offered partner services.  Any 
information that the HHEP staff shares 
with department staff will be transferred, 
stored, and maintained according to 
security and confi dentiality standards set 
by the department and in accordance with 
requirements from the federal centers for 
disease control and prevention (CDC).
[7.4.7.8 NMAC - N, 4/29/2011]

7.4.7.9  ROLE OF 
DEPARTMENT OF HEALTH PARTNER 
SERVICES STAFF:
 A. The designated 
department staff member will make a 
reasonable attempt to contact the source 
person in order to offer partner services.
 B. Any information that 
the department staff receives from the HHEP 
will be transferred, stored, and maintained 
according to security and confi dentiality 
standards set by the department and in 
accordance with requirements from the 
federal centers for disease control and 
prevention (CDC).
 C. Participation in partner 
services by the source person is voluntary 
and confi dential.
 D. Partner services may also 
be initiated by request of the source person, 
by request of their health care provider, or 
through department staff involved in the care 
or public health investigation of that source 
person.
 E. The identity of exposed 
persons revealed by a source person shall 
be confi dential and shall not be revealed.  
Disclosure to any person of a potential 
exposed person’s identity, except for 
disclosure for the purpose of prevention or 
control, including offering partner services, 
is prohibited unless disclosure is required by 
law.
 F. Any exposed persons 
contacted by department staff shall not be 
told the identity of the source person who 
identifi ed him or her as a contact.
 G. For exposed persons 
contacted in the course of partner services, 
participation in partner services, further 
testing, or evaluation is voluntary and 
confi dential.
 H. Exposed persons shall 
be given information on available resources 
and testing.
[7.4.7.9 NMAC - N, 4/29/2011]

7.4.7.10  REPORTING OF 
POTENTIAL CRIMINAL SEXUAL 

ACTS OR ABUSE OR NEGLECT:  In 
the course of conducting partner services, 
if a department staff member discovers or 
has a reasonable suspicion that a criminal 
act has occurred or that an individual has 
been abused or neglected, that staff member 
or the appropriate supervisor of that staff 
member shall contact department counsel to 
determine the appropriate course of action 
and the department shall comply with all 
mandated reporting requirements.
[7.4.7.10 NMAC - N, 4/29/2011]

HISTORY OF 7.4.7 NMAC:  [RESERVED]

NEW MEXICO 
PUBLIC REGULATION 

COMMISSION

This is an amendment to 18.3.3 NMAC, 
Section 10, effective 04-29-11.

18.3.3.10  MINIMUM LIMITS 
OF PUBLIC LIABILITY INSURANCE:
 A. Motor carriers of persons 
providing service in vehicles with a seating 
capacity of [forty (40)] sixteen (16) persons 
or more, excluding the driver, must maintain 
a combined single-limit public liability 
insurance policy of at least [three million fi ve 
hundred thousand dollars ($3,500,000)] fi ve 
million dollars ($5,000,000) per occurrence 
for bodily injury to or death of all persons 
injured or killed and property damage.
 [B. Motor carriers of 
persons that provide service in vehicles with 
a seating capacity of sixteen (16) to thirty-
nine (39) persons, excluding the driver, must 
maintain a combined single-limit public 
liability insurance policy of at least two 
million dollars ($2,000,000) per occurrence 
for bodily injury to or death of all persons 
injured or killed and property damage.]
 [D.] B. Motor carriers of 
persons providing service in vehicles with a 
seating capacity of seven (7) to fi fteen (15) 
persons [or less], excluding the driver, must 
maintain a combined single-limit public 
liability insurance policy of at least [one 
million dollars ($1,000,000)] one million 
fi ve hundred thousand dollars ($1,500,000) 
per occurrence for bodily injury to or death 
of all persons injured or killed and property 
damage.
 C. Motor carriers of 
persons providing service in vehicles with 
a seating capacity of six (6) persons or 
fewer, excluding the driver, must maintain 
a combined single-limit public liability 
insurance policy of at least one million 
dollars ($1,000,000) per occurrence for 
bodily injury to or death of all persons 
injured or killed and property damage.
 [C.] D. Household goods 
carriers must maintain a combined single-
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limit public liability insurance policy of at 
least one million fi ve hundred thousand 
dollars ($1,500,000) per occurrence for 
bodily injury to or death of all persons 
injured or killed and property damage.
 E. Towing services, 
repossession services, and motor carriers of 
property must maintain a combined single-
limit public liability insurance policy of 
at least seven hundred and fi fty thousand 
dollars ($750,000) per occurrence for bodily 
injury to or death of all persons injured or 
killed and property damage.
 F. Motor carriers of 
property transporting hazardous matter in 
intrastate commerce in New Mexico must 
maintain the minimum levels of fi nancial 
responsibility required by 49 CFR 387.9 for 
interstate commerce.
 G. Incidental carriers 
must maintain a combined single limit 
public liability policy amount of at least 
two hundred and fi fty thousand dollars 
($250,000) per occurrence for bodily injury 
to or death of all persons injured or killed 
and property damage.
[18.3.3.10 NMAC - Rp, SCC Rule 232.03, 
12-30-02; A, 1-1-05; A, 11-30-06; A, 4-29-
11]

NEW MEXICO WATER 
QUALITY CONTROL 

COMMISSION

This is an amendment to 20.6.2 NMAC, 
Sections 2001-2003, effective May 18, 2011.

20.6.2.2001 P R O C E D U R E S 
FOR CERTIFICATION OF FEDERAL 
NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM (NPDES) 
PERMITS:
 A. This section applies 
to the state certifi cation of draft national 
pollutant discharge elimination system 
(NPDES) permits under Section 401 of the 
federal Clean Water Act.  The purpose of 
such certifi cation is to reasonably ensure that 
the permitted activities will be conducted in 
a manner that will comply with applicable 
water quality standards, including the 
antidegradation policy, and the statewide 
water quality management plan.
 B. After review of a draft 
permit, the department will either:  (1) 
certify that the discharge will comply with 
the applicable provisions of Sections 208(e), 
301, 302, 303, 306 and 307 of the federal 
Clean Water Act and with appropriate 
requirements of state law; (2) certify that the 
discharge will comply with the applicable 
provisions of Sections 208(e), 301, 302, 
303, 306 and 307 of the Clean Water Act 
and with appropriate requirements of state 
law upon inclusion of specifi ed conditions 
in the permit and include the justifi cation 

for the conditions; or (3) deny certifi cation 
and include reasons for the denial.  If the 
department does not act on the certifi cation 
within the time prescribed by the federal 
permitting agency for such action, the 
authority to do so shall be waived.
 C. Pursuant to federal 
regulations at 40 CFR 124.10(c), the U.S. 
environmental protection agency provides 
notice of draft NPDES permits to the 
applicant (except for general permits); 
various local, state, federal, tribal and pueblo 
government agencies; and other interested 
parties, and it allows at least 30 days of 
public comment.  To the extent practicable, 
the department will provide public notice 
that the department is reviewing a draft 
NPDES permit for the purpose of preparing 
a state certifi cation or denial pursuant to 
Section 401 of the federal Clean Water 
Act jointly with the notice provided by 
the U.S. environmental protection agency.  
The department will also post notice on its 
website.
 D. When joint notice is 
impractical, the department shall provide 
notice that the department is reviewing a 
draft NPDES permit for purpose of preparing 
a state certifi cation or denial pursuant to 
Section 401 of the federal Clean Water Act 
as follows:
 (1) for general permits by:
 (a) posting notice on the 
department’s website;
 (b) publishing notice in at least 
one newspaper of general circulation;
 (c) mailing or e-mailing notice 
to those persons on the general mailing list 
maintained by the department who have 
requested such notice; and
 (d) mailing or e-mailing notice to 
any affected local, state, federal, tribal, or 
pueblo government agency, as identifi ed by 
the department; or
 (2) for individual permits by:
 (a) posting notice on the 
department’s website;
 (b) publishing notice in a 
newspaper of general circulation in the 
location of the discharge;
 (c) mailing notice to the applicant;
 (d) mailing or e-mailing notice to 
those persons on the general and facility-
specifi c mailing list maintained by the 
department who have requested such notice; 
and
 (e) mailing notice to any affected 
local, state, federal, tribal, or pueblo 
government agency, as identifi ed by the 
department.
 E. Public notices may 
describe more than one permit or permit 
action.  The notice provided under 
Subsections C and D of 20.6.2.2001 NMAC 
shall include:
 (1) for general permits:
 (a) a statement that the department 

will accept written comments on the draft 
permit during the comment period including 
the address where comments may be 
submitted;
 (b) a brief description of the 
activities that produce the discharge; and
 (c) a description of the geographic 
area to be covered by the permit; or
 (2) for individual permits:
 (a) a statement that the department 
will accept written comments on the draft 
permit during the comment period including 
the address where comments may be 
submitted;
 (b) the name and address of 
the permittee or permit applicant and, if 
different, of the facility or activity regulated 
by the permit;
 (c) a brief description of the 
activities that produce the discharge; and
 (d) a general description of the 
location of the discharge and the name of the 
receiving water.
 F. Following the public 
notice provided under Subsections C or D of 
20.6.2.2001 NMAC, there shall be a period 
of at least 30 days during which interested 
persons may submit written comments 
to the department.  The 30-day comment 
period shall begin on the date of the public 
notice provided under Subsections C or D of 
20.6.2.2001 NMAC.  The department shall 
consider all pertinent comments.
 G. Following the public 
comment period provided under Subsection 
F of 20.6.2.2001 NMAC, the department 
shall issue a fi nal permit certifi cation 
including any conditions that the department 
places on the certifi cation, or issue a 
statement of denial including the reasons 
for the denial.  The fi nal certifi cation will 
generally be issued within 45 days from 
the date a request to grant, deny or waive 
certifi cation is received by the department, 
unless the department in consultation with 
the U.S. environmental protection agency 
regional administrator fi nds that unusual 
circumstances require a longer time.  The 
department shall send a copy of the fi nal 
permit certifi cation or denial to the U.S. 
environmental protection agency, the 
applicant (except for general permits), and 
those members of the public who submitted 
comments to the department. 
 (1) The permit certifi cation shall 
be in writing and shall include:
 (a) the name of the applicant 
(except for general permits) and the NPDES 
permit number;
 (b) a statement that the department 
has examined the application or other relevant 
information and bases its certifi cation upon 
an evaluation of the information contained in 
such application or other information which 
is relevant to water quality considerations;
   (c)  a statement that there is a 
reasonable assurance that the activity will be 
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conducted in a manner which will not violate 
applicable water quality standards;
    (d) a statement of any conditions 
which the department deems necessary or 
desirable with respect to the discharge of the 
activity;
 (e) identifi cation of any condition 
more stringent than that in the draft permit 
required to assure compliance with the 
applicable provisions of Sections 208(e), 
301, 302, 303, 306 and 307 of the Clean 
Water Act and with appropriate requirements 
of state law citing the Clean Water Act or 
state law upon which the condition is based;
 (f) a statement of the extent to 
which each condition of the draft permit can 
be made less stringent without violating the 
requirements of state law, including water 
quality standards; and
 (g) such other information as the 
department may determine to be appropriate.
 (2) With justifi cation, including 
any of the reasons listed in the New Mexico 
Water Quality Act, NMSA 1978, Section 
74-6-5(E), the department may deny permit 
certifi cation.  Denial of permit certifi cation 
shall be in writing and shall include:
 (a) the name of the applicant 
(except for general permits) and the NPDES 
permit number;
 (b) a statement that the department 
has examined the application or other relevant 
information and bases its denial upon an 
evaluation of the information contained in 
such application or other information which 
is relevant to water quality considerations;
 (c) a statement of denial including 
the reasons for the denial; and
 (d) such other information as the 
department may determine to be appropriate.
 H.  Any person who is 
adversely affected by the certifi cation or 
denial of a specifi c permit may appeal such 
certifi cation or denial by fi ling a petition 
for review with the secretary within 30 
days after the department issues the fi nal 
permit certifi cation or statement of denial.  
Such petition shall be in writing and shall 
include a concise statement of the reasons 
for the appeal and the relief requested.  The 
secretary may hold a hearing on the appeal.  
In any such appeal hearing, the procedures 
of 20.1.4 NMAC shall not apply.  The 
department shall give notice of the appeal 
hearing at least 30 days prior to the hearing.  
The notice shall state the date, time, and 
location of the appeal hearing and shall 
include the pertinent information listed in 
Subparagraphs (b), (c), and (d) of Paragraph 
(2) of Subsection E of 20.6.2.2001 NMAC.  
The secretary shall appoint a hearing 
offi cer to preside over the appeal hearing.  
Any person may present oral or written 
statements, data, technical information, 
legal arguments, or other information on 
the permit certifi cation or denial during the 
appeal hearing.  Any person may present 

oral or written statements, data, technical 
information, legal arguments, or other 
information in rebuttal of that presented 
by another person.  Reasonable time limits 
may be placed on oral statements, and the 
submission of written statements may be 
required.  The hearing offi cer may question 
persons presenting oral testimony.  Cross 
examination of persons presenting oral 
statements shall not otherwise be allowed.  
Within 30 days after the completion of the 
hearing, or such other time as the secretary 
may order given the complexities of the 
case, the hearing offi cer shall submit 
recommendations to the secretary.  The 
secretary shall issue a fi nal decision on the 
appeal within 30 days after receiving the 
recommendation, or such other time as the 
secretary may order given the complexities 
of the case.
 I. Pursuant to the New 
Mexico Water Quality Act, NMSA 1978, 
Section 74-6-5(O), any person who is 
adversely affected by the secretary’s fi nal 
decision may fi le with the commission a 
petition for review of that decision based on 
the administrative record.
[20.6.2.2001 NMAC - N, 05-18-11]

20.6.2.2002 P R O C E D U R E S 
FOR CERTIFICATION OF FEDERAL 
PERMITS FOR DISCHARGE OF 
DREDGED OR FILL MATERIAL:
 A. This section applies 
to the state certifi cation of draft permits or 
permit applications for the discharge of 
dredged or fi ll material under Section 401 of 
the federal Clean Water Act.  The purpose of 
such certifi cation is to reasonably ensure that 
the permitted activities will be conducted in 
a manner that will comply with applicable 
water quality standards, including the 
antidegradation policy, and the statewide 
water quality management plan.
 B. After review of a draft 
permit or permit application, the department 
will either:  (1)  certify that the discharge 
will comply with the applicable provisions 
of Sections 301, 302, 303, 306 and 307 
of the federal Clean Water Act and with 
appropriate requirements of state law; (2) 
certify that the discharge will comply with 
the applicable provisions of Sections 301, 
302, 303, 306 and 307 of the Clean Water 
Act and with appropriate requirements 
of state law upon inclusion of specifi ed 
conditions in the permit and include the 
justifi cation for the conditions; or (3) deny 
certifi cation and include reasons for the 
denial.  If the department does not act on 
the certifi cation within the time prescribed 
by the federal permitting agency for such 
action, the authority to do so shall be waived.
 C. Pursuant to federal 
regulations at 33 CFR 325.3 and 33 CFR 
330.5, the U.S. army corps of engineers 
provides notice of draft dredged or fi ll permits 

and permit applications to the applicant 
(except for general or nationwide permits); 
various local, state, federal, tribal and pueblo 
government agencies; and other interested 
parties, and it allows at least 15 days of 
public comment.  To the extent practicable, 
the department will provide public notice 
that the department is reviewing a draft 
permit or permit application for the purpose 
of preparing a state certifi cation or denial 
pursuant to Section 401 of the federal Clean 
Water Act jointly with the notice provided 
by the U.S. army corps of engineers.  The 
department will also post notice on its 
website.
 D. When joint notice is 
impractical, the department shall provide 
notice that the department is reviewing a draft 
dredged or fi ll permit or permit application 
for purpose of preparing a state certifi cation 
or denial pursuant to Section 401 of the 
federal Clean Water Act as follows:
 (1) for general permits by:
 (a) posting notice on the 
department’s website;
 (b) publishing notice in at least 
one newspaper of general circulation;
 (c) mailing or e-mailing notice 
to those persons on the general mailing list 
maintained by the department who have 
requested such notice; and
 (d) mailing or e-mailing notice to 
any affected local, state, federal, tribal, or 
pueblo government agency, as identifi ed by 
the department; or
 (2) for individual permit 
applications by:
 (a) posting notice on the 
department’s website;
 (b) publishing notice in a 
newspaper of general circulation in the 
location of the discharge;
 (c) mailing notice to the applicant;
 (d) mailing or e-mailing notice to 
those persons on the general and facility-
specifi c mailing list maintained by the 
department who have requested such notice; 
and
 (e) mailing notice to any affected 
local, state, federal, tribal, or pueblo 
government agency, as identifi ed by the 
department.
 E. Public notices may 
describe more than one permit or permit 
action.  The notice provided under 
Subsections C and D of 20.6.2.2002 NMAC 
shall include:
 (1) for general permits:
 (a) a statement that the department 
will accept written comments on the draft 
permit during the comment period including 
the address where comments may be 
submitted;
 (b) a brief description of the 
activities that produce the discharge; and
 (c) a description of the geographic 
area to be covered by the permit; or
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 (2) for individual permit 
applications:
 (a) a statement that the department 
will accept written comments on the permit 
application during the comment period 
including the address where comments may 
be submitted;
 (b) the name and address of 
the permittee or permit applicant and, if 
different, of the facility or activity regulated 
by the permit;
 (c) a brief description of the 
activities that produce the discharge; and
 (d) a general description of the 
location of the discharge and the name of the 
receiving water.
 F. Following the public 
notice provided under Subsections C or D of 
20.6.2.2002 NMAC, there shall be a period 
of at least 30 days during which interested 
persons may submit written comments 
to the department.  The 30-day comment 
period shall begin on the date of the public 
notice provided under Subsections C or D of 
20.6.2.2002 NMAC.  The department shall 
consider all pertinent comments.
 G. The public notice 
provisions in Subsection C and D of Section 
20.6.2.2002 NMAC and the public comment 
provisions in Subsection F of Section 
20.6.2.2002 NMAC shall not apply to 
permits issued using emergency procedures 
under 33 CFR 325.2(e)(4).  However, even 
in emergency situations, reasonable efforts 
shall be made to receive comments from 
interested state and local agencies and the 
affected public.
 H. Following the public 
comment period provided under Subsection 
F of 20.6.2.2002 NMAC, the department 
shall issue a fi nal permit certifi cation 
including any conditions that the department 
places on the certifi cation, or issue a 
statement of denial including the reasons 
for the denial.  The fi nal certifi cation will 
generally be issued within 60 days from 
the date a request to grant, deny or waive 
certifi cation is received by the department, 
unless the department in consultation with 
the U.S. army corps of engineers district 
engineer fi nds that unusual circumstances 
require a longer time.  The department shall 
send a copy of the fi nal permit certifi cation 
or denial to the army corps of engineers, the 
applicant (except for general or nationwide 
permits), and those members of the public 
who submitted comments to the department.
 (1) The permit certifi cation or 
denial shall be in writing and shall include:
 (a) the name of the applicant 
(except for general permits) and the permit 
number;
 (b) a statement that the department 
has examined the application or other relevant 
information and bases its certifi cation upon 
an evaluation of the information contained in 
such application or other information which 

is relevant to water quality considerations;
 (c) a statement that there is a 
reasonable assurance that the activity will be 
conducted in a manner which will not violate 
applicable water quality standards;
 (d) a statement of any conditions 
which the department deems necessary or 
desirable with respect to the discharge of the 
activity; and
 (e) such other information as the 
department may determine to be appropriate.
 (2) With justifi cation, including 
any of the reasons listed in the New Mexico 
Water Quality Act, NMSA 1978, Section 
74-6-5(E), the department may deny permit 
certifi cation.  Denial of permit certifi cation 
shall be in writing and shall include:
 (a) the name of the applicant 
(except for general permits) and the permit 
number;
 (b) a statement that the department 
has examined the application or other relevant 
information and bases its denial upon an 
evaluation of the information contained in 
such application or other information which 
is relevant to water quality considerations;
 (c) a statement of denial including 
the reasons for the denial; and
 (d) such other information as the 
department may determine to be appropriate.
 I. Any person who is 
adversely affected by the certifi cation or 
denial of a specifi c permit may appeal such 
certifi cation or denial by fi ling a petition 
for review with the secretary within 30 
days after the department issues the fi nal 
permit certifi cation or statement of denial.  
Such petition shall be in writing and shall 
include a concise statement of the reasons 
for the appeal and the relief requested.  The 
secretary may hold a hearing on the appeal.  
In any such appeal hearing, the procedures 
of 20.1.4 NMAC shall not apply.  The 
department shall give notice of the appeal 
hearing at least 30 days prior to the hearing.  
The notice shall state the date, time, and 
location of the appeal hearing and shall 
include the pertinent information listed in 
Subparagraphs (b), (c), and (d) of Paragraph 
(2) of Subsection E of 20.6.2.2002 NMAC.  
The secretary shall appoint a hearing 
offi cer to preside over the appeal hearing.  
Any person may present oral or written 
statements, data, technical information, 
legal arguments, or other information on 
the permit certifi cation or denial during the 
appeal hearing.  Any person may present 
oral or written statements, data, technical 
information, legal arguments, or other 
information in rebuttal of that presented 
by another person.  Reasonable time limits 
may be placed on oral statements, and the 
submission of written statements may be 
required.  The hearing offi cer may question 
persons presenting oral testimony.  Cross 
examination of persons presenting oral 
statements shall not otherwise be allowed.  

Within 30 days after the completion of the 
hearing, or such other time as the secretary 
may order given the complexities of the 
case, the hearing offi cer shall submit 
recommendations to the secretary.  The 
secretary shall issue a fi nal decision on the 
appeal within 30 days after receiving the 
recommendation, or such other time as the 
secretary may order given the complexities 
of the case.
 J. Pursuant to the New 
Mexico Water Quality Act, NMSA 1978, 
Section 74-6-5(O), any person who is 
adversely affected by the secretary’s fi nal 
decision may fi le with the commission a 
petition for review of that decision based on 
the administrative record.
[20.6.2.2002 NMAC - N, 05-18-11]

20.6.2.2003 P R O C E D U R E S 
FOR CERTIFICATION OF OTHER 
FEDERAL PERMITS:
 A. This section applies to 
the state certifi cation of draft federal permits, 
permit applications or licenses under Section 
401 of the federal Clean Water Act, except 
for NPDES permits or permits for the 
discharge of dredged or fi ll material.  For 
example, this section applies to certifi cation 
of permits or licenses issued by the federal 
energy regulatory commission (FERC) 
and to permits or licenses issued under 
the Rivers and Harbors Act of 1899.  The 
purpose of such certifi cation is to reasonably 
ensure that the permitted activities will be 
conducted in a manner that will comply with 
applicable water quality standards, including 
the antidegradation policy, and the statewide 
water quality management plan.
 B. After review of a draft 
permit, permit application or license, the 
department will either:  (1)  certify that the 
activity will comply with the applicable 
provisions of Sections 301, 302, 303, 306 
and 307 of the federal Clean Water Act and 
with appropriate requirements of state law; 
(2) certify that the activity will comply with 
the applicable provisions of Sections 301, 
302, 303, 306 and 307 of the Clean Water 
Act and with appropriate requirements 
of state law upon inclusion of specifi ed 
conditions in the permit and include the 
justifi cation for the conditions; or (3) deny 
certifi cation and include reasons for the 
denial.  If the department does not act on 
the certifi cation within the time prescribed 
by the federal permitting agency for such 
action, the authority to do so shall be waived.
 C. To the extent practicable, 
the department will provide public notice that 
the department is reviewing a draft federal 
permit, permit application or license for the 
purpose of preparing a state certifi cation or 
denial jointly with the notice provided by 
the federal permitting or licensing agency.  
The department will also post notice on its 
website.
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 D. When joint notice is 
impractical, the department shall provide 
notice that the department is reviewing 
a draft federal permit, permit application 
or license for purpose of preparing a state 
certifi cation or denial pursuant to Section 
401 of the federal Clean Water Act as 
follows:
 (1) for general permits or licenses 
by:
 (a) posting notice on the 
department’s website;
 (b) publishing notice in at least 
one newspaper of general circulation;
 (c) mailing or e-mailing notice 
to those persons on the general mailing list 
maintained by the department who have 
requested such notice; and
 (d) mailing or e-mailing notice to 
any affected local, state, federal, tribal, or 
pueblo government agency, as identifi ed by 
the department; or
 (2) for individual permits or 
licenses by:
 (a) posting notice on the 
department’s website;
 (b) publishing notice in a 
newspaper of general circulation in the 
location of the permitted or licensed activity;
 (c) mailing notice to the applicant;
 (d) mailing or e-mailing notice to 
those persons on the general and facility-
specifi c mailing list maintained by the 
department who have requested such notice; 
and
 (e) mailing notice to any affected 
local, state, federal, tribal, or pueblo 
government agency, as identifi ed by the 
department.
 E. Public notices may 
describe more than one license, permit or 
permit action.  The notice provided under 
Subsections C and D of 20.6.2.2003 NMAC 
shall include:
 (1) for general permits or licenses:
 (a) a statement that the department 
will accept written comments on the permit 
or license during the comment period 
including the address where comments may 
be submitted; and
 (b) a brief description of the 
permitted or licensed activities; and
 (c) a description of the geographic 
area to be covered by the permit; or
 (2) for individual permits or 
licenses:
 (a) a statement that the department 
will accept written comments on the permit 
or license during the comment period 
including the address where comments may 
be submitted;
 (b) the name and address of the 
licensee, permittee or permit or license 
applicant and, if different, of the facility or 
activity regulated by the permit or license;
 (c) a brief description of the 
permitted or licensed activities; and

 (d) a general description of 
the location of the permitted or licensed 
activities and the name of the receiving 
water.
 F. Following the public 
notice provided under Subsections C or D of 
20.6.2.2003 NMAC, there shall be a period 
of at least 30 days during which interested 
persons may submit written comments 
to the department.  The 30-day comment 
period shall begin on the date of the public 
notice provided under Subsections C or D of 
20.6.2.2003 NMAC.  The department shall 
consider all pertinent comments.
 G. Following the public 
comment period provided under Subsection 
F of 20.6.2.2003 NMAC, the department 
shall issue a fi nal certifi cation including any 
conditions that the department places on the 
certifi cation, or issue a statement of denial 
including the reasons for the denial.  The fi nal 
certifi cation will generally be issued within 60 
days from the date a request to grant or deny 
certifi cation is received by the department, 
unless the department in consultation with 
the federal permitting or licensing agency 
fi nds that unusual circumstances require a 
longer time.  The department shall send a 
copy of the fi nal certifi cation or denial to the 
federal permitting or licensing agency, the 
applicant (except for general permits), and 
those members of the public who submitted 
comments to the department.
 (1) The certifi cation or denial shall 
be in writing and shall include:
 (a) the name of the applicant 
(except for general permits) and the permit 
or license number;
 (b) a statement that the department 
has examined the application or other relevant 
information and bases its certifi cation upon 
an evaluation of the information contained in 
such application or other information which 
is relevant to water quality considerations;
 (c) a statement that there is a 
reasonable assurance that the activity will be 
conducted in a manner which will not violate 
applicable water quality standards;
 (d) a statement of any conditions 
which the department deems necessary or 
desirable with respect to the discharge of the 
activity;
 (e) identifi cation of any condition 
more stringent than that in the draft permit or 
license required to assure compliance with 
the applicable provisions of Sections 301, 
302, 303, 306 and 307 of the Clean Water 
Act and with appropriate requirements of 
state law citing the Clean Water Act or state 
law upon which the condition is based;
 (f) a statement of the extent to 
which each condition of the draft permit or 
license can be made less stringent without 
violating the requirements of state law, 
including water quality standards; and
 (g) Such other information as the 
department may determine to be appropriate.

 (2) With justifi cation, including 
any of the reasons listed in the New Mexico 
Water Quality Act, NMSA 1978, Section 
74-6-5(E), the department may deny 
certifi cation.  Denial of certifi cation shall be 
in writing and shall include:
 (a) the name of the applicant 
(except for general permits) and the permit 
or license number;
 (b) a statement that the department 
has examined the application or other relevant 
information and bases its denial upon an 
evaluation of the information contained in 
such application or other information which 
is relevant to water quality considerations;
 (c) a statement of denial including 
the reasons for the denial; and
 (d) such other information as the 
department may determine to be appropriate.
 H. Any person who is 
adversely affected by the certifi cation or 
denial of a specifi c permit or license may 
appeal such certifi cation or denial by fi ling 
a petition for review with the secretary 
within 30 days after the department issues 
the fi nal certifi cation or statement of denial.  
Such petition shall be in writing and shall 
include a concise statement of the reasons 
for the appeal and the relief requested.  The 
secretary may hold a hearing on the appeal.  
In any such appeal hearing, the procedures 
of 20.1.4 NMAC shall not apply.  The 
department shall give notice of the appeal 
hearing at least 30 days prior to the hearing.  
The notice shall state the date, time, and 
location of the appeal hearing and shall 
include the pertinent information listed in 
Subparagraphs (b), (c), and (d) of Paragraph 
(2) of Subsection E of 20.6.2.2003 NMAC.  
The secretary shall appoint a hearing 
offi cer to preside over the appeal hearing.  
Any person may present oral or written 
statements, data, technical information, 
legal arguments, or other information 
on the certifi cation or denial during the 
appeal hearing.  Any person may present 
oral or written statements, data, technical 
information, legal arguments, or other 
information in rebuttal of that presented by 
another person.  Reasonable time limits 
may be placed on oral statements, and the 
submission of written statements may be 
required.  The hearing offi cer may question 
persons presenting oral testimony.  Cross 
examination of persons presenting oral 
statements shall not otherwise be allowed.  
Within 30 days after the completion of the 
hearing, or such other time as the secretary 
may order given the complexities of the 
case, the hearing offi cer shall submit 
recommendations to the secretary.  The 
secretary shall issue a fi nal decision on the 
appeal within 30 days after receiving the 
recommendation, or such other time as the 
secretary may order given the complexities 
of the case.
 I. Pursuant to the New 
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Mexico Water Quality Act, NMSA 1978, 
Section 74-6-5(O), any person who is 
adversely affected by the secretary’s fi nal 
decision may fi le with the commission a 
petition for review of that decision based on 
the administrative record.
[20.6.2.2003 NMAC - N, 05-18-11]

[20.6.2.2001] 20.6.2.2004 - 20.6.2.2099:  
[RESERVED]
[12-1-95; 20.6.2.2001 - 20.6.2.2099 NMAC 
- Rn, 20 NMAC 6.2.I.1221-2099, 1-15-01; 
A, 05-18-11]

End of Adopted Rules Section
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Other Material Related to Administrative Law
NEW MEXICO BOARD 
OF EXAMINERS FOR 

ARCHITECTS

New Mexico Board of Examiners for 
Architects

PO Box 509
Santa Fe, NM
505-982-2869

Regular Meeting

 The New Mexico Board of 
Examiners for Architects will hold a regular 
open meeting of the Board in Santa Fe, 
New Mexico on Friday, May 6, 2011.  The 
meeting will be held in the Conference 
Room of the Board offi ce, #5 Calle Medico, 
Ste. C in Santa Fe beginning at 9:00 a.m.  
Disciplinary matters may also be discussed.

 If you are an individual with a 
disability who is in need of a reader, amplifi er, 
qualifi ed sign language interpreter, or other 
form of auxiliary aid or service to attend or 
participate in the meeting, please contact the 
Board Offi ce at 982-2869 at least one week 
prior to the meeting.  Public documents, 
including the agenda and minutes can be 
provided in various accessible formats.  
Please contact the Board Offi ce if a summary 
or other type of accessible format is needed.

NEW MEXICO CHILDREN, 
YOUTH AND FAMILIES 

DEPARTMENT
EARLY CHILDHOOD SERVICES 

DIVISION

NOTICE OF PUBLIC HEARING
2012-2013 CCDF State Plan

The Children, Youth and Families 
Department, Early Childhood Services, will 
hold a formal public hearing on Friday, May 
20, 2011, from 1:30 p.m.to 2:30 p.m. in 
Apodaca Hall on the 2nd fl oor of the PERA 
Building located at 1120 Paseo de Peralta, 
Santa Fe, New Mexico, to receive public 
comments regarding proposed updates to 
the 2012-2013 Child Care and Development 
Fund State Plan.

The draft CCDF State Plan may be obtained 
at www.newmexicokids.org or by calling 
800-832-1321. Interested persons may 
testify at the hearing or submit written 
comments no later than 5:00 p.m. on May 20, 
2011.  Written comments will be given the 
same consideration as oral testimony given 

at the hearing. Written comments should 
be addressed to: Early Childhood Services, 
Children, Youth and Families Department, 
PO Drawer 5160, Santa Fe, NM 87502; Fax: 
505-827-9978.

If you are a person with a disability and you 
require this information in an alternative 
format or require special accommodations 
to participate in the public hearing, 
please contact Early Childhood Services 
at 800-832-1321.  CYFD requests at 
least 10 days advance notice to provide 
requested alternative formats and special 
accommodations.

NEW MEXICO 
COMMISSION OF PUBLIC 

RECORDS
HISTORICAL RECORDS ADVISORY 

BOARD

NOTICE OF REGULAR MEETING

The New Mexico Historical Records 
Advisory Board has scheduled a regular 
meeting for Friday, May 13, 2011 from 9:00 
a.m. to 12:00 noon.  The meeting will be 
held at the State Records Center & Archives, 
1209 Camino Carlos Rey, Santa Fe, NM. If 
you are an individual with a disability who is 
in need of a reader, amplifi er, qualifi ed sign 
language interpreter, or any form of auxiliary 
aid or service to attend or participate in the 
meeting, please contact Randy Forrester at 
505-476-7936 of the State Records Center 
& Archives at least one week prior to the 
meeting. Public documents, including the 
agenda and minutes will be available 24 
hours before the meeting.

End of Other Related Material 
Section
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