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Notices of Rulemaking and Proposed Rules

REGULATION
AND LICENSING
DEPARTMENT
CONSTRUCTION INDUSTRIES
DIVISION

NOTICE OF PUBLIC HEARING

The Construction Industries
Commission will convene a public
hearing on the repeal and replacement
of rule NMAC 14.7.2-- 2015 New
Mexico Commercial Building Code,
NMAC 14.7.3—2015 New Mexico
Residential Building Code, NMAC
14.7.7—2015 New Mexico Existing
Building Code and amendments to
NMAC 14.5.2—Permits, NMAC
14.7.4--2015 New Mexico Earthen
Building Materials Code and NMAC
14.7.8—2015 New Mexico Historic
Earthen Buildings. The hearing will
be held before a hearing officer, at
which time any interested person

is invited to submit data, views or
arguments on the proposed changes,
either orally or in writing and to
examine witnesses testifying at the
hearing. The hearing is scheduled for
May 12, 2023.

The purpose of this public rule
hearing is to receive public comments
regarding the repeal and replacement
of NMAC 14.7.2, 14.7.3 and 14.7.7
adopting the 2021 International Code
with amendments and amendments

to NMAC 14.5.2, 14.7.4 and 14.7.8
updating the General Building Codes.

The statutory authority for

this rulemaking is found in the
Construction Industries Licensing
Act, NMSA 1978 Sections 60-13-1
through 59, specifically Sections 60-
13-9, 60-13.10.3, 60-13-44, 60-13-45
and 60-13-47.

The hearing is scheduled as follows:

An in-person hearing shall be held on
Friday, May 12, 2023, at the Toney
Anaya Building, 2550 Cerrillos Road,
Santa Fe, NM, second floor, Hearing
Room #1, starting at 9:30 a.m. The
hearing will remain open until 10:00

a.m. or until participants have an
opportunity to make public comment,
whichever is longer.

To Join Via Phone:

+1 505-312-4308, 826964141#
United States, Albuquerque
Phone Conference ID: 826 964 141#

Interested persons may obtain

copies of the proposed rule changes
by logging onto the Construction
Industries Division website (https://
www.rld.nm.gov/construction-
industries) to download the proposed
rules or by written request to the
Albuquerque CID Office — Regulation
and Licensing Department, 5500 San
Antonio Drive NE, Albuquerque, NM
87109, attention: Eliza Casados.

You may send written comments to:
Construction Industries Division,

— Regulation and Licensing
Department, 5500 San Antonio

Drive NE, Albuquerque, NM 87109,
Attention: Public Comments. Written
comments may also be faxed to

(505) 765-5670 or submitted to Eliza
Casados at her email address: eliza.
casados@rld.nm.gov. All written
comments must be received no later
than 5:00 p.m., on Thursday, May 11,
2023. You may also review submitted
comments by requesting copies from
Eliza Casados at her email address
above. Public comments will be
posted on the division’s website
(https://www.rld.nm.gov/construction-
industries). Written comments may
also be received by the Commission
at the in-person hearing until the
hearing is closed. All public comment
received shall be admitted into the
record during the public hearing.

If you require special
accommodations to attend the
hearing, please notify CID by phone,
email, or fax, of such needs as

soon as possible to ensure adequate
accommodations. Telephone: (505)
629-3835. Email: eliza.casados@rld.
nm.gov; Fax No. (505) 765-5670.

Summary of the Proposed Changes to
the Administrative Codes:

14.5.2 NMAC - Permits, amends
section 14.5.2.9(B) Exceptions

to Requirement for Permits for
residential building amending
requirements for mechanical and
plumbing work. Minor formatting
changes.

14.7.2 NMAC - 2015 New Mexico
Commercial Building Code,
repeal and replace with the 2021
International Commercial Building
Code with amendments.

14.7.3 NMAC - 2015 New Mexico
Residential Building Code,

repeal and replace with the 2021
International Residential Building
Code with amendments.

14.7.4 NMAC - 2015 New Mexico
Earthen Building Materials Code,
amends depth requirement for Count
Rumford fireplace, adobe thickness
and clarifies wall height requirements
for earthen structures located in

the IRC. Minor formatting and
grammatical changes.

14.7.7 NMAC - 2015 New Mexico
Existing Building Code, repeal and
replace with the 2021 International
Existing Building Code with
amendments.

14.7.8 NMAC - 2015 New Mexico
Historic Earthen Buildings, amends
definition of “alteration”, “Energy
Conservation: General”, “Repairs:
Replacement glazing”, “Alterations:
General”, “Change of Occupancy:
General”, “Walls” and “Change of
occupancy’’.

Notices Continued
Next Page
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REGULATION policies/, or contact the Boards and and to generally satisfy the Board’s
AND LICENSING Commissions Division at (505) 476- | obligation “protect the public health,
DEPARTMENT 4622. safety and welfare and provide for
PHYSICAL THERAPY BOARD control, supervision, licensure and
The Board is currently accepting regulation of the practice of physical
NOTICE OF PUBLIC RULE public comments on the proposed therapy.” Section 61-12D-2 NMSA
HEARING AND REGULAR amendments. Please submit written 1978. Further, several of the proposed
BOARD MEETING comments on the proposed changes rule changes are intended to address

The New Mexico Physical Therapy
Board (“Board”) has scheduled

a rule hearing on Thursday, May
11,2023, at 9:00 a.m. Following

the rule hearing, the Board will
convene a regular board meeting to
consider the adoption of the rules

and address regular business. The
rule hearing and board meeting

will be held at the Regulation and
Licensing Department, located at
2550 Cerrillos Road, Santa Fe, NM in
the Rio Grande Conference Room and
virtually on Microsoft Teams.

To join the meeting online by
Microsoft Teams Meeting, please use
the following link:
https://teams.microsoft.com/l/meetup-
join/19%3ameeting MDF;ZDIkY
zAtNzBiYiOONDRILTgI MDEtYm
[ZNDRmOGISNGJj%40thread.v2/
0?context=%7b%22Tid%22%3a%
2204aa6bf4-d436-426f-bfa4-04b7
a70e601f%22%2c%2201d%22%
3a%?22d3fe0ced-1d12-48f7-a361-
c27ae097daa2%?22%7d

Meeting ID: 228 502 576 217
Passcode: NYcTzQ

The purpose of the rule hearing is

to consider proposed amendments,
repealing and/or replacing the
following rules:

16.20.2 NMAC - Examinations
16.20.3 NMAC - Issuance of
Licenses

16.20.12 NMAC - Licensing of
Military Service Members, Spouses,
and Veterans (replace title with
Expedited Licensing Requirements)

To obtain and review copies of the
proposed changes you may go to the
Board’s website at: https://www.rld.
nm.gov/boards-and-commissions/
individual-boards-and-commissions/
physical-therapy/pt-laws-rules-and-

to Evan Ortega, Board Administrator,
via electronic mail (email) at Physical.
Therapy@rld.nm.gov or by regular
mail at Physical Therapy Board Rules,
P.O. Box 25101, Santa Fe, NM 87504,
no later than May 10, 2023. Persons
will also be given the opportunity to
present their comments at the rule
hearing. All written comments will
be posted to the Board’s website at:
https://www.rld.nm.gov/boards-and-
commissions/individual-boards-and-
commissions/physical-therapy/pt-
laws-rules-and-policies/, no more than
three business days following receipt
to allow for public view.

An individual with a disability who

is in need of a reader, amplifier,
qualified sign language interpreter, or
other forms of auxiliary aid or service
to attend or participate in the hearing,
please contact Evan Ortega, Board
Administrator at (505) 476-4622 or
Physical. Therapy@rld.nm.gov.

Statutory Authority: Subsections
(C) of Section 61-12D-5 NMSA
1978 of the Physical Therapy Act,
Sections 61-12D-1 to -18 NMSA
1978, specifically authorizes the
Board to adopt, file, amend or repeal
rules in accordance with the Uniform
Licensing Act, Sections 61-1-1 to
-37 NMSA 1978, to carry out the
provisions of the Occupational
Therapy Act. Sections 61-1-31.1 and
61-1-34 of the Uniform Licensing
Act (“ULA”), Sections 61-1-1 to

-37 NMSA 1978, require the Board
to update how it issues expedited
licenses.

Purpose of the Proposed Rules:

The proposed amendment/repeal/
replacement of the rules is intended
to provide greater clarity in existing
regulatory and statutory requirements,
ensure continued high levels of
professionalism among licensees,

recent statutory changes to the
Uniform Licensing Act. See H.B.
191, 57" Leg., regular session (N.M.
2022) available at https://nmlegis.
gov/Sessions/22%?20Regular/final/
HBO0191.pdf.

Summary of the Proposed Changes:
16.20.2 NMAC — Examinations
The proposed amendment/repeal/
replacement to this part is to modify
and add subsections to comply with
the Uniform Licensing Act, Section
61-1-31.1 that persons receiving
expedited licenses, must take and
pass the New Mexico jurisprudence
examination when they renew their
licenses for the first time.

16.20.3 NMAC - Issuance of
Licenses

The proposed amendments to this
part are to clarify Subsection C
0f 16.20.3.8 NMAC where words
were inadvertently missing and to
acknowledge the new expedited
licensure process.

16.20.12 NMAC - Licensing of
Military Service Members, Spouses,
and Veterans, new title Expedited
Licensing Requirements

The proposed repeal and replacement
of this part is to modify and add
subsections to comply with the
statutory changes to the Physical
Therapy Act and the Uniform
Licensing Act. In addition, the

title of this section is renamed to
accurately reflect the expedited
licensure requirements for military
service members as well as qualified
applicants who hold a license in
good standing from another licensing
jurisdiction recognized by the Board.

Technical Information: No technical
information provided the basis for any
of the proposed rules.
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SECRETARY OF STATE,
OFFICE OF THE

NOTICE OF PROPOSED
RULEMAKING

The Office of the New Mexico
Secretary of State (“Office”) hereby
gives notice that the Office will
conduct a public hearing on the
described rules below.

The purpose of this hearing is to
obtain public input on amendments to
the existing Notarial Procedures rule
to be codified as Part 12.9.3 NMAC.

A public hearing will be held on May
12,2023, from 9:00 am to 11:00 am,
at the State Land Office, 310 Old
Santa Fe Trail, Santa Fe NM 87504.
The public hearing allows members
of the public an opportunity to submit
data, testimony, and arguments in
person on the proposed rule changes
detailed below. All comments will be
recorded by a court reporter.

Authority: Section 14-14A-26
NMSA 1978

12.9.3 NMAC Notarial Procedures

Purpose: This rule establishes
standards, guidelines, procedures,
fees and to define the duties and
responsibilities for notarial officers
under the Revised Uniform Law

on Notarial Acts. The proposed
amendments to the rule address
statutory amendments made during
the first session of New Mexico’s 56"
Legislature to the Revised Uniform
Law on Notarial Acts (Chapter 14,
Article 14A NMSA 1978) and Section
14-13-3 NMSA 1978. The legislature
also repealed Section 14-14A-29
NMSA 1978 in its 2022 regular
session with the passage of HB 180.
An additional amendment to the rule
conforms with that change.

Summary of Full Text: The rule
will be amended to align with new
provisions in the Revised Uniform
Law on Notarial Acts related to
notarial officer’s compliance with

Sections 14-14A-1 to 14-14A-32
NMSA 1978. In Section 12.9.3.7,

the definition of “notary seal” will

be removed. Section 12.9.3.8 will be
amended to clarify noncompliance
for notaries public. Section 12.9.3.10
will be amended to align with new
education requirements for automatic
notarial officers. Section 12.9.3.14
will be amended to conform with

the new definition of “official notary
seal.” Section 12.9.3.15 will be
amended to remove section “C” as it
now refers to statutes that have been
repealed. Section 12.9.3.16 will be
amended to require automatic notarial
officers complete an approved training
prior to performing their first notarial
act, and this section will include
changes to provide for a transition
period for existing automatic notarial
officers to complete an approved
training.

Details for Obtaining a Copy of
Rule and Submitting Oral or
Written Comments: Copies of

the proposed rule are available on

the Office’s website at www.sos.
nm.gov or can be obtained from the
Business Services Division by calling
(505) 827-3600 or emailing lindsey.
bachman@sos.nm.gov. The proposed
rule is also available on the New
Mexico Sunshine Portal. Interested
individuals may provide comments at
the public hearing. Before the public
hearing, written comments may be
sent to Lindsey Bachman, Director
of Legislative and Executive Affairs,
via email at lindsey.bachman@
sos.nm.gov, fax 505-827-3611, or

by regular mail at Attn: Lindsey
Bachman — proposed rule, The Office
of the New Mexico Secretary of State,
325 Don Gaspar, Suite 300, Santa Fe,
NM 87501. The deadline to receive
written comment is May 11, 2023.
All written public comments will be
posted on the website throughout the
written comment period at: www.sos.
nm.gov.

Any person with a disability who
needs a reader, amplifier, qualified
sign language interpreter, or auxiliary
aid or service to attend or participate

in the hearing should contact (505)
827-3600 or email lindsey.bachman@
sos.nm.gov (5) business days prior to
the hearing.

End of Notices of
Rulemaking and
Proposed Rules
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Adopted Rules

Effective Date and Validity of Rule Filings

Rules published in this issue of the New Mexico Register are effective on the publication date of this issue unless
otherwise specified. No rule shall be valid or enforceable until it is filed with the records center and published in the New
Mexico Register as provided in the State Rules Act. Unless a later date is otherwise provided by law, the effective date of

the rule shall be the date of publication in the New Mexico Register. Section 14-4-5 NMSA 1978.

ENERGY, MINERALS
AND NATURAL
RESOURCES

DEPARTMENT
ENERGY CONSERVATION
AND MANAGEMENT
DIVISION

TITLE 17 PUBLIC
UTILITIES AND UTILITY
SERVICES
CHAPTER 9
SERVICES
PART 588 GRID
MODERNIZATION GRANT
PROGRAM

ELECTRICITY

17.9.588.1 ISSUING
AGENCY: Energy, Minerals and
Natural Resources Department.
[17.9.588.1 NMAC —N, 4/11/2023]

17.9.588.2 SCOPE: 17.9.588
NMAC applies to all eligible entities
applying for a grant from the grid
modernization grant program.
[17.9.588.2 NMAC —N, 4/11/2023]

17.9.588.3 STATUTORY
AUTHORITY: 17.9.588 NMAC
is authorized pursuant to Subsection
B through E of Section 71-11-1, and
Section 71-11-2 NMSA 1978.
[17.9.588.3 NMAC —N, 4/11/2023]

17.9.588.4
Permanent.
[17.9.588.4 NMAC — N, 4/11/2023]

DURATION:

17.9.588.5 EFFECTIVE
DATE: April 11, 2023, unless a later
date is cited at the end of a section.
[17.9.588.5 NMAC — N, 4/11/2023]

17.9.588.6 OBJECTIVE: The
objective is to establish requirements
and procedures for applying for a grid
modernization grant program grant.
[17.9.588.6 NMAC —N, 4/11/2023]

17.9.588.7 DEFINITIONS:

A. “Applicant” means
one or more representatives of an
eligible entity making an application
for a grid modernization grant.

B. “Applicant
category” means, for the purposes
of evaluating applications an Indian
nation, tribe or pueblo, a rural
community served by a rural electric
cooperative, a rural community served
by an investor-owned public utility,
an urban or semi-urban municipality
or county, or an institution of higher
education.

C. “Department”
means the energy, minerals and
natural resources department.

D. “Division”
means the energy conservation
and management division of the
department.

E. “Fund” means
the grid modernization grant fund
established by the legislature in
Section 71-11-2, NMSA 1978.

F. “Eligible entity”
means an organization that may
apply for a grid modernization
grant and includes only the
following: municipalities and county
governments, state agencies, state
universities, public schools, post-
secondary educational institutions and
Indian nations, tribes and pueblos.

G. “In-kind” means
non-monetary contributions to a
project made by an applicant and
demonstrated in the applicant’s
budget justification.

H. “Non-responsive”
means an application that does not
meet all the application requirements
for the specific project type.

L “Program” means
the grid modernization grant program
of the department established by
Section 71-11-1, NMSA 1978.

J. “Project” means
an activity defined by the applicant

that supports the goals of grid
modernization and falls within the
three specified types.

[17.9.588.7 NMAC — N, 4/11/2023]

17.9.588.8 ELIGIBILITY:
Grid modernization grants shall only
be awarded to eligible entities for
projects that occur within the state of

New Mexico.
[17.9.588.8 NMAC —N, 4/11/2023]

17.9.588.9 PROJECT
TYPES: Grid modernization projects
may be one of three project types.

A. Type 1. Original
research that advances the state’s
understanding and appreciation of
grid function, reliability, resilience,
security and operation as it relates to
the integration of renewable and zero-
carbon resources, including impacts
on customer behavior, operations and
maintenance costs or the value of
specific grid technologies.

B. Type 2. Pre-
construction and design work
to support grid modernization
construction/installation projects.

C. Type 3.
Construction, installation,
operation and verification of a grid
modernization technology at a project
site.

[17.9.588.9 NMAC — N, 4/11/2023]

17.9.588.10 APPLICATION
SUBMISSION CYCLE: The
division will request applications
on an annual cycle that aligns with
the state’s fiscal year if funds are
available. The division may elect to
review draft applications submitted
voluntarily by March 1 and provide
feedback within 30 days. Review
is provided as a courtesy and does
not guarantee a place in the funding
queue. All final applications will
be due by June 1 of every year the
department requests applications
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to be considered for funding in the
following fiscal year. Application
packages will be accepted by e-mail
or by mail.

[17.9.588.10 NMAC — N, 4/11/2023]

17.9.588.11 APPLICATION
REQUIREMENTS FOR TYPE 1
PROJECTS: Applications for type
1 research projects made for grid
modernization grant program funding
shall describe a scope of work that
includes:

A. the proposed
research question and methodology;

B. a deliverables-based
summary of the overall plan for the
research; and

C. results of any
previous or preliminary research or
expected results.
[17.9.588.11 NMAC — N, 4/11/2023]

17.9.588.12 APPLICATION
REQUIREMENTS FOR TYPE 2
PROJECTS: Applications for type
2 pre-construction design projects
shall describe a scope of work that
includes:

A. a deliverables-
based summary of the plan for the
design project, including proposed
operational goals for the project;

B. the proposed site
with maps, diagrams or images;
C. plans for achieving

compliance with federal, state and
local construction requirements; and
D. plan to obtaining
funding to complete project
construction and installation.
[17.9.588.12 NMAC — N, 4/11/2023]

17.9.588.13 APPLICATION
REQUIREMENTS FOR TYPE 3
PROJECTS: Applications for type 3
construction projects shall describe a
scope of work that includes

A. a deliverables-based
summary of the plan for the grid
modernization installation project;

B. a description of the
grid modernization technology being
deployed;

C. a completed

engineering/design study; and

D. proof of compliance
with applicable federal, state and local
construction requirements.
[17.9.588.13 NMAC — N, 4/11/2023]

17.9.588.14 ADDITIONAL
APPLICATION REQUIREMENTS
FOR ALL PROJECTS:

A. Applicant contact
information. Applicants shall
include the name, title, telephone
number and e-mail address for the
person or persons authorized to
negotiate a contract on applicant’s
behalf in the application. Applicants
shall also include the names, titles,
telephone numbers and e-mail
addresses of persons to be contacted
for clarification related to the contents
of an application.

B. Alignment with
the state’s goals. Applicants shall
describe in their application how
the research will advance grid
modernization in New Mexico by

€)) helping to
improve electrical system efficiency,
reliability, resilience and security;
lowering operations and maintenance
costs; and meeting energy demands
through a flexible, diversified and
distributed energy portfolio consistent
with New Mexico’s energy goals;

2
incorporating a new technology or a
new or innovative application of an
existing technology that will provide
useful information to the state,
utilities, and the general public related
to grid modernization

3) having
broad applicability to the state or
other utility service territories within
New Mexico;

“4) fostering
the public’s, students’, industry’s or
a specific government or industry
sector’s overall understanding and
appreciation of grid modernization;

5
demonstrating the ability to stimulate
in-state economic development,
including the creation of jobs and
apprenticeships and

(6) the extent
to which the project complements
or coordinates with the resource

planning of a public utility as required
by the Public Utility Act, Section 62-
13-1, NMSA 1978.

C. Utility support.
Applicants shall include a letter of
support from the utility or utilities
providing service to the area(s) in
which the project will take place.
Applicants shall coordinate with the
electric provider to ensure that the
program does not adversely impact
electrical system efficiency, reliability,
resilience and security.

D. Ability to complete
project. Applications shall include
@ a

deliverables-based budget showing
how work will be compensated,
including a list of non-program
funding or in-kind resources, and how
these resources will be applied to the
project, if applicable;

?2) a
deliverables-based timeline showing
how the project will be completed,
including major milestones; and

3
resumes/curriculum vitae and other
documentation showing that the
applicants and designated sub-
contractors are qualified to complete
the project.

[17.9.588.14 NMAC — N, 4/11/2023]

17.9.588.15 APPLICATION
EVALUATION CRITERIA: The
department will score all applications
based on the following criteria.

A. Application
completeness. The department
will review the entire application
to see that it satisfies all application
requirements for the specific project
type. The department will deny and
deem non-responsive an incomplete
application without further review.

B. Capability to
meet the scope of work described.
The department will consider the
project timeline, appropriateness
of deliverables, qualifications of
project team members including
subcontractors and the ability to
complete the project financially if the
total budget exceeds the grant amount
requested.
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C. Alignment with (b) 5)

state grid modernization goals. The | a rural community served by a rural construction, and
department will consider the extent to | electric cooperative; 6) inspection.
which a proposed project will advance (c) B. Ineligible project
grid reliability, resilience, security a rural community served by an costs for reimbursement include:
and cost effectiveness, and enable a investor-owned public utility; (0] water
flexible, diversified and distributed (d) an | rights,
energy portfolio, through the adoption | urban or semi-urban municipality or ?2) land
of a new technology or innovative county; and easements,

application of an existing technology.

D. Replicability and
broader impact. For type 1 projects,
the department will consider the
extent to which research findings are
broadly applicable to statewide grid
modernization or energy distribution
or diversification goals. For type
2 and 3 projects, the department
will consider the extent to which
the project will lead to widespread
adoption of a grid modernization
technology.

E. Economic
impact. The department will
consider the extent to which the
project will stimulate in-state
economic development, workforce
development or further development
of a commercial market for grid
modernization technology services.

F. Educational
value. The department will consider
the extent to which the project will
foster the public’s, students’ or the
industry’s overall understanding of
a new technology or an innovative
application of an existing technology
and will provide useful information
to the state, utilities, and the general
public related to grid modernization.

G. Competitive
awards.

a Funding
match. The department will prioritize
projects for which the applicant
has committed non-state resources
to the project, including in-kind
contributions.

2)

Priority applicant categories.
The department will seek to fund
applicants in each of these categories
in any given year to the extent there
are available funds and project
proposals:

(a) an
Indian nation, tribe or pueblo;

(e) an
institution of higher education.
H. Request relative to

available funding. The department
will consider available funding at the
time of review.

[17.9.588.15 NMAC — N, 4/11/2023]

17.9.588.16 FUNDING
QUEUE: After scoring the
applications received for a given
fiscal year based on the application
criteria, the department will rank
the applications from highest to
lowest score in the funding queue.
The department will then pursue
agreements with the highest scoring
applicants first until funding for

the applicable fiscal year have been
depleted.

[17.9.588.16 NMAC — N, 4/11/2023]

17.9.588.17 FUNDING
SOURCES: The department may
apply, at its sole discretion and
subject to applicable requirements,

a mix of federal and state funding to
support grid modernization projects
depending on available balances in
the fund. The department will notify
applicants of the funding source

or sources applied to their projects
and the associated reporting and
compliance requirements.
[17.9.588.17 NMAC — N, 4/11/2023]

17.9.588.18 FUNDING USES
AND LIMITATIONS:
A. Eligible project
costs for reimbursement may include:
(6)) project

development,
2
engineering design,
&)

environmental and regulatory
assessments,

“) equipment
and supplies,

A3) right-of-
way acquisition, and

()} legal fees.
[17.9.588.18 NMAC — N, 4/11/2023]

17.9.588.19 RECORD
KEEPING AND REPORTING:
Successful applicants receiving grid
modernization grant funding shall
submit progress and expenditure
reports, including a final report, in
accordance with the requirements

of their respective agreement. The
department reserves the right to
structure reporting requirements on a
project-specific basis.

[17.9.588.19 NMAC — N, 4/11/2023]

17.9.588.20

ENVIRONMENTAL AND
CULTURAL RESOURCES
COMPLIANCE FOR PROJECTS
ANTICIPATING GROUND
DISTURBANCE: Successful
applicants receiving grid
modernization grant funding shall
provide a statement to demonstrate
acknowledgement of compliance with
all applicable federal, state and local
environmental and cultural resources
compliance laws.

[17.9.588.20 NMAC — N, 4/11/2023]

17.9.588.21 MAINTENANCE
AND INSPECTION OF PUBLIC
RECORDS ACT; CONFIDENTIAL
INFORMATION: All information
obtained regarding the project,
including pre-applications,
applications for funding and reports
are subject to disclosure, in response
to requests received under provisions
of the Inspection of Public Records
Act, Sections 14-2-1 to 14-2-12,
NMSA 1978. Information that could
reasonably be considered proprietary,
privileged or confidential commercial
or financial information must be
identified as such. The department
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will maintain the confidentiality of
that information only to the extent
permitted by law.

[17.9.588.21 NMAC — N, 4/11/2023]

History of 17.9.588 NMAC:
[RESERVED]

INFORMATION
TECHNOLOGY,
DEPARTMENT OF

TITLE 1 GENERAL
GOVERNMENT
ADMINISTRATION

CHAPTER 12 INFORMATION
TECHNOLOGY

PART 21 GRANT
PROGRAM RULES

1.12.21.1 ISSUING
AGENCY: Department of
Information Technology (“DolT”)
[1.12.21.1 NMAC - N, 04/11/2023]

1.12.21.2 SCOPE: These
rules apply to the development,

award and administration of grant
programs within the jurisdiction

of DolT, the Office of Broadband
Access and Expansion (“OBAE”),

the Connect New Mexico Council
(“Council™), or to any public body
administratively attached to DolT,
directly or indirectly. These rules also
apply to a subject grant program, as
applicable, and to any person who
applies, or intends to apply, for a grant
under a program that is subject to
these rules. These rules do not apply
to contracting.

[1.21.21.2 NMAC - N, 04/11/2023]

1.12.21.3 STATUTORY
AUTHORITY: Paragraphs A and
B of Section 9-27-6 NMSA 1978;
Paragraph C of Section 63-9K-4
NMSA 1978;

[1.21.21.3 NMAC - N, 04/11/2023]

1.12.21.4
Permanent.
[1.12.21.4 NMAC - N, 04/11/2023]

DURATION:

1.12.21.5 EFFECTIVE
DATE: April 11, 2023, unless a later

date is cited at the end of a section.
[1.12.21.5 NMAC - N, 04/11/2023]

1.12.21.6 OBJECTIVE:
These rules establish standards
and practices for the development,
challenge, application, award and
administration of subject grant

programs.
[1.12.21.6 NMAC - N, 04/11/2023]

1.12.21.7 DEFINITIONS:
These rules are subject to all
applicable statutory definitions in
Section 63-9K-2 NMSA 1978 and in
Section 9-27-3 NMSA 1978, and to
these supplemental definitions:

A. “Application”
means the compilation of information
and materials that comprise a formal
request to receive an award.

B. “Assistance grant
program” means a grant award
process that does not require a merit
process.

C. “Award” means
the appropriation of funds to a
grantee under the terms of an award
agreement.

D. “Award
agreement” means the documentation
that governs the terms and conditions
of an award.

E. “Constructive
notice” means that notice of an action
or event was sent to a person, or
published to an audience that included
the person, as required by these rules,
even if the person did not actually
read the notice.

F. “Contract”
means any type of agreement,
regardless of what it may be called,
where the principal purpose is to
acquire services or materials, or a
combination of these.

G. “Contracting”
means the process of procurement and
negotiation that results in a contract.

H. “Contractor”
means a person who agrees to provide
goods or services pursuant to the
terms of a Contract.

L. “Council” means
the connect New Mexico council
established by Section 63-9K-3
NMSA 1978.

J. “Director” means
the director of the office of broadband
access and expansion.

K. “DolIT” means
the New Mexico department of
information technology and, as
applicable, its staff and contractors.

L. “DolIT’s law clerk”
means any person identified as such
by the secretary, the designee of any
such person, or the designee of the
Secretary.

M. “Eligible entities”
means those entities specified in a
NOFO as required or acceptable
grantees.

N. “Eligible project
area” means those geographic
boundaries, or other criteria that
delineate eligible project boundaries,
specified in a NOFO or funding
source as locations for the expenditure
of program funds.

0. “Fund” means the
connect New Mexico fund established
by Section 63-9K-6 NMSA 1978.

P. “Funding source”
means the appropriation, grant,
donation or other commitment to
provide funding for a grant program
and that specifies funding conditions.

Q. “Grant” means
a commitment by a public body
to provide funding to a grantee or
subrecipient, pursuant to an award
agreement, to accomplish a purpose
authorized by law as described in the
award agreement.

R. “Grantee” means
any person who or entity that receives
an award.

S. “Last mile
infrastructure” means a network
for which the predominant purpose
is to provide broadband service to
end-users (e.g., homes, businesses,
community institutions).

T. “Middle mile
infrastructure” means a network
for which the predominant purpose
involves connecting a last-mile
network to a regional or national
Internet backbone to enable transport
of local traffic to the public internet;
services may include interoffice
transport, carrier-neutral internet
exchange facilities, transport
connectivity to data centers, lit service
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transport, leased dark fiber, and other DD. “Program a to fund
similar services. administrator” means a person program administration;

U. “Matching authorized by a sponsoring body to Q?) for a

contributions” means a monetary,
non-monetary, or a combination of
these that a grantee is required to
contribute to a project to receive an
award.

V. “Merit based grant
program” means a grant funding
opportunity that requires a merit
process.

W. “Merit process”
means collecting information through
an application, assessing each
application on the basis of evaluation
factors, and determining whether the
application merits funding according
to the established criteria and based
on available funds.

X. “Notice of funding
opportunity (NOFQO)” means an
announcement of grant funding
availability that provides information
about the authorizing legislation,
program purpose, program eligibility
factors, allowable expenditures,
match requirements, key performance
requirements, evaluation criteria and
compliance requirements.

Y. “Office of
broadband access and expansion”
and “OBAE” mean the office as
established by the “Broadband Access
and Expansion Act” Section 63-9J
NMSA 1978.

Z. “Pass through
entity (PTE)” means the grantee of
an award who uses the award funds
to support a subsequent program.

If a state agency is the grantee of

an award that will be subsequently
awarded to one or more subrecipients,
that entity shall be a PTE with respect
to that grant award.

AA. “Procurement
code” means the New Mexico
Procurement Code, Sections 13-1-1 et
seq. NMSA 1978

BB. “Project” means
the deliverables promised by a grantee
pursuant to the terms of an agreement.

CC. “Program” means
the set of requirements and processes
pursuant to which a specified amount
of funding is allocated to accomplish
specified objectives through one or
more grant awards.

manage a program and make written
determinations within authorized
limits.

EE. “Secretary” means
the confirmed or acting cabinet
secretary for DolT, or the secretary’s
lawful designee.

FF. “Sponsoring body”
means the public body subject to these
rules that develops and administers a
program, either as original grantor or
as a pass through entity.

[1.12.21.7 NMAC - N, 04/11/2023]

1.12.21.8 GENERAL
RULES: These rules govern all
subject grant programs:

A. Program
administrator. A sponsoring body
shall designate at least one person to
serve as the program administrator
for each grant program. The
sponsoring body for a program shall
notify applicants and grantees (as
applicable) of any change to the
program administrator(s) within 30
days of the change.

4)) The
program administrator for a subject
program shall be retained and subject
to discharge by the sponsoring body
subject to the provisions of the State
Personnel Act and procurement laws,
and to the advice and consent of the
sponsoring body, as applicable.

?2) The
program administrator shall report
to the sponsoring body for a subject
grant program.

B. Program purpose.
A sponsoring body shall design
a grant program to accomplish a
purpose authorized by the funding
source and that conforms to all
applicable laws. The purpose
and scope of a program shall be
determined by the sponsoring body.
The program purpose shall be stated
in the NOFO for a merit-based
program, and in the authorization
order for an assistance grant program.

C. Appropriations.
These rules do not apply to any
appropriation lawfully used by a
sponsoring body:

purpose specified in a funding source;

A3) budgeted
for a purpose other than program
funding; or

“4) for
contracting.

D. Notice. Whenever
these rules require notice, the required
information shall be directed to the
intended recipient(s) through e-mail,
or through first-class mail if no
e-mail address is on file. Notice shall
be deemed delivered one day after
transmission for e-mailed notice and
three days after posting for mailed
notice.

E. Publication.
Whenever these rules require
publication, the required information
shall be disseminated through mass
communication channels reasonably
calculated to reach the intended
recipients. Such channels shall
include display on the public notice
section of the Dol T website, and may
also include, but are not limited to,
website postings, text messaging,
subscription list-serves, newspapers
and social media outlets.

F. Service. Whenever
these rules require “service”, that shall
be accomplished either through e-mail
or first-class mail to the intended
recipient. E-mail service shall be
effective upon the sender’s receipt of
a return receipt, acknowledgment of
receipt, or reply to the service e-mail.
Mail service shall be effective three
days after posting.

G. Time. In computing
any period of time prescribed or
allowed by these rules:

) the day
from which period of time begins to
run shall not be included. The last
calendar day of the time period shall
be included in the computation unless
it is a Saturday, Sunday or a day on
which a legal holiday is observed. In
such a case, the period of time runs
to the close of business on the next
regular workday. If the period is less
than 11 days, a Saturday, Sunday or
legal holiday is excluded from the
computation.
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?2) the time
allowed to respond or do some other
act within a prescribed period after
service of a notice, pleading or paper,
and the service is by first class mail,
three calendar days shall be added to
the prescribed period.

H. Waiver and
variance. For good cause, a program
administrator may waive, vary or
excuse compliance with, any time
limit or ministerial requirement in
these rules or of a NOFO. Upon a
finding of good cause, a program
administrator may waive substantive
requirements of a NOFO, subject to
veto of the sponsoring body within 30
days of receiving notice of the waiver.

€)) A waiver
shall only be valid if documented in a
writing physically or digitally signed
by the program administrator.

?2) A
person aggrieved by a program
administrator’s determination to
grant or not grant a waiver or excuse
pursuant to this rule may, within
seven days of receiving notice
of the program administrator’s
determination, appeal the
determination to the sponsoring body
by serving notice of appeal to the
sponsoring body’s legal department or
lawful designee.

3) The
sponsoring body shall have 10 days to
affirm or reverse any waiver-related
appeal. A reversal that results in
granting a waiver request shall only
be valid if documented in a legally
authorized written order or resolution,
as applicable, of the sponsoring
body. If the sponsoring body does
not reverse a program administrator’s
determination within 10 days of
receiving notice of the appeal, that
determination is deemed affirmed.

L. Award agreement.
Every award agreement shall, where
applicable:

1) identify
the grantor (sponsoring body) and the
grantee;

?2) identify the
funding source and award amount;

A3 specify
the award deliverables, goals,
standards and benchmarks with

sufficient particularity to verify
performance and to eliminate or
minimize subjective assessments of
performance;

) identify the
program administrator;

5) identify
the administrative, financial, oversight
and verification standards and
processes applicable to the award,

6) specify tax
reporting and payment obligations
applicable to the award;

7 identify
the grantee’s grant administrator or
primary contact;

®) specify
record keeping and reporting
requirements;

(&) specify
the amount, form and timing of the
grantee’s matching contribution, if
any;

(10) specify
limitations on assignment or transfer
of award rights, obligations or
deliverables;

(11) describe
ownership rights to tangible or
intangible property created by the
grantee pursuant to the award,
including any limitations on the right
to voluntarily or involuntarily transfer
any property created or purchased
with award funds, and reversion rights
and triggers, if any;

(12) identify
by citation or codified nomenclature
any and all laws, regulations, and
published guidance that govern award
administration or establish program
compliance obligations;

(13) identify by
citation or codified nomenclature the
procurement laws, if any, that apply to
contracting with award funds;

(14)
specify contracting documentation
requirements and processes, including
any approval or authorization
requirements, and any non-standard
contracting limitations;

(15) consistent
with the provisions of these rules,
include terms governing default;
remedies; termination criteria and
processes; recoupment; cure processes
and standards; choice of law; remedy

limitations (if any); and rehabilitation
rights and processes;

(16) include
pertinent disclaimers and notices
concerning compliance obligations,
including tax payments, prevailing
wage laws and preferences;

17) identify
key deadlines;

(18) specify
end user or customer service
terms or conditions applicable
to the award, including price or
discount agreements, service level
commitments, co-share or cooperation
requirements;

19) incorporate
the terms and conditions of the
NOFO;

(20) incorporate
all statements and representations
in the application as actionable
representations and warranties;

21 include
any other covenants or conditions
required by the funding source or
pertinent to the requirements of a
particular program.

(22) specify
a process for the grantee to request
modifications or accommodations
responsive to unexpected or changed
circumstances during project
performance.

J. Disqualification
and debarment. A sponsoring body
shall not make an award, or consider
an application for an award, made by
any person who, within the preceding
five years, violated any federal,
state or local law or rule governing
theft, fraud, misrepresentation,
trade practices, undue influence,
business ethics, lobbying or political
contributions.

a) Subject
to New Mexico laws governing res
judicata, a sponsoring body may treat
a final judgment, order or similar
legal instrument against a person as
conclusive or prima facie evidence of
a disqualifying violation.

?2) A
sponsoring body may establish that a
person has committed a disqualifying
violation after conducting a duly
noticed hearing with sufficient
procedural safeguards to provide due
process.
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3) Unless
a disqualification or debarment is
final by operation of law, a person
may challenge a disqualification or
debarment pursuant to the challenges
and disputes section of these rules.

K. Grant program
coordination and collaboration.
Where a funding source or controlling
law requires or contemplates
coordination between DoIT, OBAE
and the council, these entities shall
collaborate on the development,
award and administration of a
program subject to a specific or
generally applicable memorandum
of understanding (MOU). A MOU
may incorporate a responsibility
matrix that may be customized for a
particular program. These rules do
not preclude subject entities from
cooperating in the development or
administration of a grant program
in the absence of a specific legal or
program directive to do so.

L. Award
modification. A sponsoring body may
increase an award for good cause and
as necessary to accomplish the project
objectives. A modified award shall
be published in the same manner as
publication of the initial award. As
used here, good cause refers to an
unexpected and unforeseeable change
in economic circumstances beyond
the control of the awardee that would
prevent completion of the project if
the award is not modified.

[1.12.21.8 NMAC - N, 04/11/2023]

1.12.21.9 MERIT BASED
GRANT PROGRAMS: These
additional rules apply to a merit based
grant program.

A. Merit requirement.

Unless the rules applicable to an
assistance grant program apply, a
grant program shall be merit based.
B. General merit
standards. A merit based grant
program shall be designed and
conducted in a manner that
encourages participation by
applicants who are reasonably likely
to accomplish the program purpose,
who have the ability to satisfy award
criteria, who have interests and
capabilities aligned with the intended

beneficiaries of the program and who
have the interest and ability to sustain
the program purpose;

1) shall
encourage contracting with state,
local, minority, native American and
woman owned enterprises;

2) unless
specified by a funding source, or
good cause exists, shall not use
eligibility or program specifications
that favor a particular applicant.

In this context, good cause means
there is a compelling public interest
that justifies favoring a particular
applicant, but the program does

not qualify to be established as an
assistance grant program;

3) shall, if
lawful and reasonably practicable, be
designed in a way that supports direct
or indirect participation by local and
small businesses;

“4) shall
include a process that allows the
sponsoring body to waive or defer a
matching contribution upon a showing
of good cause and where sufficient
safeguards can be implemented to
facilitate successful completion of the
project.

(a)
As used in this rule, safeguards
may include, but are not limited to,
financial guarantees by the grantee
or third party, bond programs or
bond program initiatives, enhanced
contractor qualifications, or enhanced
project oversight including increased
reporting frequency.

(b)
As used in this rule, good cause
exists when an applicant submits a
waiver request with an application
articulating facts which show a legal
or practical obstacle to appropriating
or generating sufficient funding for
the matching requirement using
all reasonably available funding
mechanisms. Obstacles to funding
may include, but are not limited
to, challenging socio-economic
conditions within the proposed
service area or community, poor
subscriber revenue projections,
limited investment opportunity or
return expectations, or infeasibility
of generating matching funds

through tax or bond initiatives. A
demonstration of a current lack of
available funding, without more, will
not establish good cause.

(c) A
waiver request shall be submitted with
an application, using a form or format
specified by the sponsoring body, and
shall include both the justification for
the request and any safeguards the
applicant is willing to implement to
facilitate project completion.

5) may
include incentives for an application
that maximizes or leverages
alternative and supplemental funding
sources for a program. Any available
incentive shall be identified in the
program NOFO.

(6) shall
be designed and administered in a
manner that maximizes transparency
without sacrificing confidentiality or
competitive processes.

C. Application
period. Unless the program
administrator finds good cause to
shorten the application period, that
period shall be no less than 30 days.

a For
purposes of this rule, good cause
includes, but is not limited to, any
exigent circumstances relating to
funding conditions, business need,
cost savings, business conditions
(including material, equipment
and labor supply issues), program
objectives or needs.

?2) ANOFO
shall identify the good cause that
justifies any application period less
than 60 days.

A3 If
allowed by the NOFO, a program
administrator may accept, evaluate
and award applications submitted
earlier than the filing deadline.

D. NOFO. A merit
based program shall be conducted
pursuant to a NOFO, which shall:

a identify,
with reasonable particularity, the
purpose, scope, eligible entities, and
eligible projects;

?2) be drafted
or reviewed by a subject matter
expert experienced with the type of
project(s) eligible for funding, and in
NOFO drafting;
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3 specify,
with reasonable particularity,
application requirements, including
deadline, supporting documentation,
eligibility criteria and submission
requirements;

“) specify
the total funding available under the
program and the maximum funding
available for a single award;

5) be
timely published in a manner that
is reasonably calculated to provide
notice to potential applicants. At
a minimum, every NOFO shall
be published through a NOFO list
service operated by the sponsoring
body, on a designated location on
the webpage of the sponsoring body
and through each publication method
required by other law;

6) accept and
consider applications from non-public
entities to the extent allowable by law
and the funding source;

@) identify the
program administrator;

) identify
factor(s), if any, other than an
application score, that may have
bearing on application evaluation and
selection;

) provide
a streamlined mechanism, such
as a frequently asked questions
forum, for requesting and providing
supplemental or clarifying
information that may impact the
award determination;

(10) specify
match requirements, including match
percentage and contribution timing;
and

(11) if a match
waiver is allowed under a program,
specific standards for approving, and
the process for requesting, a waiver.

E. Award agreement.
To the extent permitted by program
exigencies, a sponsoring body shall
publish a template award agreement
with the NOFO.

F. Application. Every
merit based program shall require
the submission of an application
for evaluation and scoring. An
application shall:

4)) seek the
necessary information to enable
a comprehensive scoring and
evaluation of an applicant’s potential
to most effectively achieve program
objectives and meet policy and
compliance requirements.

?2) avoid,
to the extent practical, requests
for information that is likely to be
considered confidential under state
or federal law, and provide a process
consistent with these rules for an
applicant to request confidential
treatment of required application
material or information;

3) be
published with the NOFO;
“@ only be

accepted in a specified digital format,
unless a program administrator

finds good cause to allow a

specific applicant to submit a paper
application;

5) not request
information about an applicant’s
status as a minority or small business
enterprise unless pertinent to a scoring
or award criterion;

6) request the
identification and qualification of a
fiscal agent if required,;

@) require
specific and detailed descriptions of
the proposed service area and project
deliverables.

®) limit
application submission requirements
and processes to only those
reasonably necessary to ensure a
full and fair evaluation and avoid
requirements or processes that are
likely to be unduly burdensome to
a potential applicant unless strictly
necessary to obtain evaluative
information.

©) specify
how an applicant can request pre-
submission clarification of application
requirements or processes.

G. Application pre-
screening. The program administrator
shall pre-screen each application to
determine if it provides all requested
information and supporting materials.

1) If an
application submitted in good faith is
incomplete, the program administrator

shall notify the applicant of the
deficiency and allow the applicant
an opportunity to cure the deficiency
unless allowing that opportunity
would be contrary to a material
program objective.

2) A program
administrator may reject any
application that remains incomplete
after expiration of the specified cure
period;

A3 A program
administrator shall accept and proceed
with scoring and evaluation of every
materially complete application.

H. Scoring and
evaluation. Every merit based
program application shall be
evaluated pursuant to a published
scoring and evaluation guide.

¢y
The scoring guide shall identify
key selection criteria; provide a
methodical, structured approach to
comprehensively assess an applicant’s
potential to satisfy program and
award requirements; and shall ensure
all applications receive a consistent
standard of evaluation and scoring.

?2) Each
application shall be scored by
multiple reviewers, as specified in the
NOFO.

(a)

A program may use multiple panels of
reviewers of functionally comparable
size.

(b) If
all applications are not evaluated and
scored by a single review panel, the
program administrator or designee(s)
shall conduct a final review which
shall evaluate all application
scores, conduct any application
due diligence and make final award
recommendations or decisions.

3) If specified
in the NOFO, a sponsoring agency
may consider non-scored criteria
in the award selection process,
including, but not limited to:

(@)
Geographic diversity: distributing
awards to qualifying service areas
across a State.

(b)
Organizational diversity: distributing
awards to a variety of qualifying
entities.
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(©
Synergy with state strategic priorities:
consideration of other programs
across the state aimed to foster
economic and social development,
and how broadband can advance those
objectives and plans.

I. Reviewer
qualification, selection and
compensation. Each reviewer shall
either be a subject matter expert
specific to the program or specifically
trained to evaluate and score program
applications.

6)) The
program administrator shall select
and appoint the reviewers and shall
provide or arrange for any required
reviewer training.

?2) Subject
to the terms of the funding source,
and to all applicable procurement
and personnel laws and policies, the
sponsoring body shall determine
whether reviewers will be contracted,
employed or volunteers.

A3 Prior to
selection, every prospective reviewer
shall be required to disclose any facts
and circumstances likely to create an
actual or perceived financial conflict
of interest.

(@)

The program administrator shall
determine whether a reviewer has a
disqualifying financial conflict.

(b) In
determining whether a reviewer has
a disqualifying conflict, the program
administrator shall evaluate whether
the reviewer, or any entity affiliated
with the reviewer, has a direct or
indirect financial interest that may be
impacted favorably or adversely by
the reviewer’s evaluation, score or
recommendation.

J. Public comment.
Unless good cause exists to
eliminate a public comment period,
or to shorten the allowed time for
submitting comments, the sponsoring
body shall publish a draft NOFO, and
allow the public to comment on that
draft and the proposed service area,
for at least 10 days.

6)) The
publication shall specify how, and
by when, public comments may be

submitted, any material limitations
on comments, and the period of time
allowed for the sponsoring body to
review comments after expiration of
the submission period.

?2) The
sponsoring body shall accept and
consider every timely submitted
public comment before officially
publishing a program NOFO and
may revise the program documents in
response to any comment before that
publication. The sponsoring body
may, but is not required to, provide
responses to comments or offer an
additional public comment period to
address revisions made in response to
prior public comments.

A3) A person
who fails to offer comment during a
public comment period waives any
objection to the form of the published
NOFO, and to the proposed service
area, but shall not be barred from
challenging the legal sufficiency of
any NOFO terms or provisions.

4@ Any
person, other than an employee or
agent of the sponsoring body, shall be
allowed to submit public comments.

K. Confidential
information. A program
administrator shall provide a process
for an applicant to request confidential
treatment of information required for
an application.

1) Subject
to any program exigencies beyond
the control of the sponsoring body,
the confidentiality request process
shall be prominently specified in the
application form or on any web-based
application portal.

?2) A request
to treat application information
as confidential shall be submitted
as specified by the program
administrator and supported by a
declaration that provides sufficient
factual information and legal authority
to support the confidentiality request.
A declaration form is available on
DolT’s website.

3) The
program administrator shall refer
each confidentiality request for a legal
review by the sponsoring body’s legal
counsel or that person’s designee.

“@ If the
program administrator notifies the
applicant that information will not
be held confidential, the applicant
shall be allowed at least five days
from the date of the notice to appeal
that determination pursuant to these
rules. The information shall be treated
confidentially pending the resolution
of the appeal and any ensuing
judicial review. If a determination
that information in an application
is not confidential becomes final
the applicant may withdraw the
application, or proceed with the
application process, in which case the
application will be a public record.

5
An applicant who requests and
receives confidential treatment of
information is solely responsible for
opposing any public record request,
discovery request or subpoena for
the information in any administrative
or judicial forum. As soon as
practical after receiving a request for
confidential information, a program
administrator shall attempt to notify
the owner of the information of the
request. However, neither the program
administrator nor the sponsoring
body shall be responsible for ensuring
the applicant has sufficient time,
means or opportunity to oppose the
request, nor shall either be liable for
any consequences resulting from
the applicant’s inability or failure to
timely challenge the request, or for
the administrative or judicial denial of
any objection to disclosure.
[1.12.21.9 NMAC - N, 04/11/2023]

1.12.21.10 ASSISTANCE
GRANTS: These additional rules
apply to assistance grant programs.
A. Authorization. An
assistance grant is authorized if the:

a) total
available program funding does not
exceed $2,500,000,

2) funding
source specifies the grantee or
subrecipient;

A3) funding
source requires program funds to
be fully expended in fewer than 18
months;
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“4) sponsoring
body determines that the grantee or
subrecipient is the only person who
can satisfy program requirements
specified by a funding source in a
timely, correct and cost-effective
manner;

Q) delay
inherent in the merit-based program
would likely create or exacerbate a
threat to life, health, physical security,
economic security, cyber security
or educational development of state
residents or to the State, or would
likely delay meaningful mitigation of
such an existing threat; or

6) grantee or
subrecipient is a governmental unit
or tribal government and the funding
source does not expressly require a
competitive or merit based process.

B. Justification
order. An assistance grant shall be
authorized by an order or resolution
of the sponsoring body, supported by
findings and conclusions justifying
an assistance grant, and published at
least 21 days before the award.

C. Grant proposal.
An assistance grant shall be based
on a grant proposal presented by
the grantee or subrecipient that, at a
minimum, includes:

1 a detailed
description of the proposed project,
how the project would accomplish
a purpose specified in, and satisfy
conditions of, the funding source, the
project timeline and the source and
availability of other funds required to
complete the project;

?2) the
identity, financial and performance
qualifications of each grantee, vendor
or contractor who will be directly
or indirectly receive award funds,
including qualifications of the project
manager and all key grantee, vendor
and contractor personnel;

A3 the form
and substance of each contract the
grantee proposes to procure with the
award funds;

“) the identify
and qualifications of the grantee’s
fiscal agent, if required,

B) sufficient
information to establish that the

proposal meets an exception to the
merit-based program; and

(6) any
other information requested by the
sponsoring body.

D. Match
requirement. Unless a funding
source prohibits requiring a match,
or specifies a match requirement, a
sponsoring body may specify match,
and match waiver, requirements.
Match and match waiver requirements
shall be specified in the justification
order and included in the award
agreement.

E. Contracting.

To the largest extent possible, the
sponsoring body will encourage the
funding program participation by
New Mexico-based organizations,
organizations located (and hiring
from) within the proposed project
footprint, woman and minority
owned organizations, veteran owned
businesses and tribally-owned/based
organizations and businesses.
[1.12.21.10 NMAC - N, 04/11/2023]

1.12.21.13 CHALLENGES
AND DISPUTES: These rules apply
when a person seeks to challenge any
action or inaction authorized, taken,
required or governed by these rules,
by a funding source or by any state
or federal law that governs a program
and is not, by law or agreement,
within the exclusive subject matter
jurisdiction of another dispute
resolution process or forum.

A. Roles. Any
challenge brought pursuant to these
rules shall be determined by the
secretary or the secretary’s designee.
If a person challenges an action
taken directly by the secretary, or an
action allegedly owed directly by
the secretary, the secretary shall be
recused and the OBAE director shall
determine the matter.

1) The
secretary or director may appoint a
hearing officer or special master to
take evidence, conduct proceedings,
including hearings, and make
recommended findings, conclusions
and decisions.

2) An
appointed hearing officer or special

master may be a council member,
employee of DolT, or contractor.

B. Parties. The
only parties to a challenge brought
pursuant to these rules shall be the
person who submits the challenge,
who shall be referred to as a
“petitioner”, and the sponsoring body
whose action or inaction is the subject
of the challenge. These rules do not
establish a forum or provide a process
for resolving disputes between private
parties.

C. Initiation. A
challenge shall be initiated by
submitting a complete challenge
form to the DolIT law clerk, or that
person’s designee. The challenge
form, including the law clerk’s
contact e-mail, is available on DolIT’s
website. A person who does not have
access to e-mail may contact Dol T’s
law clerk by phone to arrange for an
alternative filing method. A person
who submits a challenge shall be
referred to as the “Petitioner”.

D. Time. Unless a
sponsoring body specifies a different
time limit, a person shall have no
more than 21 days from when that
person received actual or constructive
notice of the act, or failure to act, that
is the subject of a challenge to submit
the challenge form. For good cause,
upon request or sua sponte, and when
doing so would not interfere with
program objectives or funding source
directions, a sponsoring body may
extend this time limit.

E. Standing. Only
a person who is aggrieved by the
action or inaction that is the subject
of a challenge has standing to make
the challenge. For purposes of this
requirement, a person is aggrieved if
the action or inaction could directly
and immediately have an adverse
impact on a property interest of the
person.

F. Real party in
interest. A challenge shall only be
made by a real party in interest,
and the petitioner’s interest must be
apparent from the information in the
challenge form.

G. Representation.
An individual petitioner may, but
is not required to, be represented
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by legal counsel in connection with
a challenge. A petitioner who is a
corporate entity shall be represented
by legal counsel of its choosing, and
at its expense, in connection with a
challenge.

H. Procedures. Within
ten days of receiving a challenge, the
secretary shall issue a process order
to govern the ensuing proceedings
through decision. The time limits,
processes and rules of evidence that
govern a challenge shall be specified
by the secretary through a general
order, through the process order or
through a combination of such orders.

1)) The
procedures and rules of evidence that
apply to a particular challenge shall
satisfy the minimum procedural due
process requirements pertaining to the
right or interest that is at issue.

?2) Time limits
and deadlines shall be commensurate
with the exigencies of a particular
challenge.

3 A general
order or process order may adopt
by reference any established rule of
procedure or evidence followed by
any other New Mexico agency, state
court or New Mexico federal court.

“@ For good
cause, on motion or sua sponte, a
hearing officer may waive, amend
or supplement any provision in the
applicable process order, but not of a
general order.

) Every
general order shall become effective
when posted on Dol T’s website.

6) A
process order shall provide a link
to any general order applicable to a
proceeding.

I. Decision. The
secretary or director, as applicable,
shall issue a final decision and order
within the time specified in the
process order.

6)) A
decision and order shall include
findings of fact, statements of law
and conclusions sufficient to support
judicial review.

?2) Findings
of fact shall be supported by evidence
of record, or administratively noticed.

Unless due process requirements
mandate otherwise, a finding of fact
may be based on hearsay evidence
that is admissible under the rules of
evidence that apply in New Mexico
state courts, or that is otherwise
deemed reliable.

3) The
secretary or director, as applicable,
shall not reject a finding of fact
proposed by a hearing officer without
reviewing all evidence in the record
of the proceedings.

“4) A decision
and order shall be deemed final
upon service of the parties to the
proceeding.

Q) If the
secretary or director, as applicable,
fails to timely render a decision and
order, the challenge shall be deemed
rejected as of the date the decision
and order was due.

J. Service. Service,
when required, shall be accomplished
by e-mail, if the required recipient
has provided DolT with an e-mail
address, or otherwise by regular, first
class, mail.

1) DolT’s
law clerk shall be responsible for
completing service when service is
required by DolT, the secretary, the
director, a hearing officer or a special
master.

?2) The
process order shall be served on the
petitioner and any other party to the
proceeding.

3 A party to
a proceeding shall contemporaneously
serve each other party to a proceeding
a copy of any correspondence,
pleading or evidence submitted to
DolT, the secretary, the director, the
hearing officer or the special master
in connection with a proceeding
governed by a process order.

“) A party to
a proceeding is not required to prepare
or file certificates of service. Every
party to a proceeding shall maintain
a contemporaneous service log using
the form available on DolT’s website.
Within five days of the issuance of a
final decision and order, each party
shall file with DoIT’s law clerk a copy
of that party’s service log and provide

a copy of same to every other party.
The service log(s) shall be considered
part of the record of the proceeding.

K. Records. DolIT’s
law clerk is the custodian of all
filings and records pertaining to a
proceeding.

1) All filings
shall be submitted to DolT’s law
clerk.

2) DolT’s
law clerk shall be copied on any
correspondence pertaining to a
proceeding submitted to the secretary,
the director, a hearing officer or a
special master.

A3) Failure
to copy or serve DolT’s law clerk
when required shall result in the
exclusion of the omitted material from
consideration and from the record of
the proceedings.

L. Intervention. Any
person who has a property interest
that may be adversely impacted by
the decision on a challenge may
apply for leave to intervene in the
challenge proceeding. An application
to intervene shall be made within
10 days from when the applicant
received actual or constructive notice
of a challenge.

M. Confidentiality.
Information or data submitted to
a sponsoring body pursuant to an
approved confidentiality request
shall not be disclosed to, or used by,
any party to a challenge proceeding
unless the owner of the confidential
information waives confidentiality.
[1.12.21.13 NMAC - N, 04/11/2023]

1.12.21.14 DEFAULT, CURE
AND AWARD TERMINATION:

A sponsoring body may unilaterally
terminate an award only as authorized
by, and subject to the requirements of,
these rules.

A. Uncured material
default. A sponsoring body may
terminate an award based on a
grantee’s uncured failure to comply
with or satisfy a material term of an
award, including, but not limited to,
failure to meet a financial, reporting,
budget, performance, service level,
pricing or deadline requirement.
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B. Notice of default.
Before terminating an award, a
program administrator shall provide
a grantee notice of the default and an
opportunity to cure.

6)) Unless
exigent circumstances justify a shorter
period, a grantee shall be allowed
at least 30 days to cure the noticed
default.

?2) If a default
presents a risk to health, life, or
financial welfare of any person or to
the state unless cured in fewer than 30
days, and the circumstances creating
that exigency were not within the
control of the program administrator
or sponsoring body, the period
allowed to cure a default may be less
than 30 days as necessary to mitigate
or eliminate the risk.

C. Additional
provisions. As required by a
funding source, or as necessary to
meet funding deadlines or program
objectives, an award may include
additional termination provisions not
in conflict with these rules. These
rules do not apply to, or preclude
mutual termination of an award.

D. Validity. A
termination shall not be effective
unless approved by the sponsoring
body in an order or resolution, as
applicable, supported by findings and
conclusions.

E. Effect. Upon
termination of an award, ownership
and title to all tangible and intangible
property purchased or created by
the grantee with award funds shall
be transferred as directed by the
sponsoring body in the termination
order or resolution. The grantee shall
return all unexpended award funds
to the program administrator and all
unexpended and unpaid award funds
shall revert to the award funding
source.

F. Survival. These
termination provisions shall survive
award close out and apply for so long
as the grantee is obligated to comply
with any material provision of an
award, including for the duration of
any warranty, service or price level
agreement. A grantee’s failure
to cure a material default after award

closure shall have the same effect
as an uncured default prior to award
closure.

G. Termination
alternatives. These rules do not
preclude a sponsoring body from
imposing a sanction other than
termination, from mandating
corrective action, from excusing a
default or from modifying an award
when termination is not in the best
interests of the program.

a A
sponsoring body shall only excuse a
default or modify an award for good
cause.

?2) Good
cause exists when circumstances
beyond the contemplation and
control of the grantee and sponsoring
body impede or prevent grantee
from curing a material default,
and the proposed forbearance or
modification is consistent with
program qualifications, deadlines
and objectives, legal mandates and
funding commitments.

[1.12.21.14 NMAC - N, 04/11/2023]

History of 1.12.21 NMAC:
[RESERVED]

End of Adopted Rules
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