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This is an amendment to 2.82.2 NMAC, Sections 9, 11 and 12, effective 7/14/2020.

2.82.2.9 REGULAR MEMBERS:
A In four-year colleges, technical and vocational institutes and community or junior colleges, public
school districts, and state operated schools, "regular members" shall be all employees other than retired members,

retired members [working-in-the-return-to-work-program] who have returned to work under 2.82.5.15 NMAC,
[retired-members-working-fulk-time-equivalency (“FTE™)-25-FTE or less-under] 2.82.5.16 NMAC, or 2.82.5.17
NMAC, participants in the alternative retirement plan (ARP) or employees excluded under 2.82.2.11 NMAC.

B. Any member except retired members [working-in-the-return-to-work-program] who have returned

to work under 2.82.5.15 NMAC, [retired-members-working-25-FTE-orless-under] 2.82.5.16 NMAC, or 2.82.5.17
NMAC, participants in the alternative retirement plan (ARP), or employees excluded under 2.82.2.11 NMAC, who

is regularly employed in any of the following local administrative units, shall be a "regular member" if the member
holds a license issued by the public education department at the time of commencement of employment in such local
administrative units:

(D) northern New Mexico college;

2 New Mexico boys’ school;

3) girls’ welfare home;

(@) Los Lunas medical center;

(5) public education department;

(6) educational retirement board;

) New Mexico school for the blind and visually impaired;
(8) New Mexico school for the deaf;

9) New Mexico activities association; and

(10) regional education cooperatives.

C. Except retired members [working-in-thereturnto-work-program] who have returned to work under

2.82.5.15 NMAC, [retired-members-working-25-FFE-orless-under] 2.82.5.16 NMAC, or 2.82.5.17 NMAC,
participants in the alternative retirement plan (ARP) or employees excluded under 2.82.2.11 NMAC, regular

membership is a condition of employment and all local administrative unit employees who qualify as "regular
members" must be covered under the Educational Retirement Act, commencing with the first day of employment.

D. Except retired members [working-in-thereturnto-work-program] who have returned to work under
2.82.5.15 NMAC, [retired-members-working-25-FFE-orless-under] 2.82.5.16 NMAC, or 2.82.5.17 NMAC,

participants in the alternative retirement plan (ARP) or employees excluded under 2.82.2.11 NMAC, any person
regularly employed, whether full-time or part-time, in any state institution or agency described in Subsection B of
2.82.2.8 NMAC, shall be a regular member if employed in an educational program and holds a license issued by the
public education department.

[2.82.2.9 NMAC - Rp, 2.82.2.9 NMAC, 10/31/2017; A, 11/12/2019; A, 7/14/2020]

2.82.2.11 EMPLOYEES EXCLUDED FROM COVERAGE:

A Any person enrolled as a student in any of the local administrative units outlined in Subsection A
of 2.82.2.8 NMAC, and who is also employed by the local administrative unit in which he is enrolled, shall be
considered a student and not eligible for either "regular” or "provisional™ membership under the Educational
Retirement Act, except that members of the faculty or full-time staff, who may be incidentally enrolled in classes,
shall not be affected by this rule. Under no circumstances shall graduate assistants, teaching fellows, or students in
positions of similar nature, be considered eligible for coverage under the Educational Retirement Act. This includes
any and all participation in the teacher enhancement program or participation in similar graduate programs.

B. Any person whose full time equivalency (“FTE”) is .25 or less, and who is not a covered
employee of another Iocal admlnlstratlve unit, shall not be covered for contrlbut|on purposes [Qﬂ-anel—a#er—rluly—l—

-] For purposes of calculating a person’s FTE, employment with all
local administrative units shall be aggregated. Any person employed on July 1, 1994 who was then covered under
the Educational Retirement Act shall continue to be covered for the duration of that employment.
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[B] C. Independent contractors who perform services for local administrative units on a fee basis are not
eligible for membership under the Educational Retirement Act as a result of having performed such service, and
sums paid for such service shall not be covered for purposes of contributions. The following factors shall be
considered in determining whether an individual qualifies as an independent contractor:

(D) registration with the New Mexico department of taxation and revenue to pay gross
receipts tax;

2 the existence of a written contract with the local administrative unit setting forth the
services to be provided and the compensation to be paid;

?3) whether the person receives benefits such as paid annual or sick leave, health insurance

and other benefits that the local administrative unit provides its regular employees or is paid as an employee by the
local administrative unit;

4 whether the person satisfies internal revenue service guidelines for determining that an
individual is an independent contractor rather than an employee;

(a) as necessary, the director shall make available forms for use by local
administrative units for use in making this determination;

(b) the board reserves the right to examine the complete forms, contracts and other
agreements, and any other materials as may be necessary for the purpose of determining whether an individual is an
independent contractor or employee.

[E] D. All students enrolled in any public school, grades 1-12.

the-fund-asprovided-in-the Educational Retirement-Act]
[2.82.2.11 NMAC - Rp, 2.82.2.11 NMAC, 10/31/2017; A, 11/12/2019; A, 7/14/2020]

2.82.2.12 RETIRED MEMBERS: For the purposes of [the-returnto-work-program;] 2.82.5.15 NMAC,
2.82.5.16 NMAC and 2.82.5.17 NMAC, a retired member shall be defined as any member who has retired pursuant
to the Educational Retirement Act.

[2.82.2.12 NMAC - Rp, 2.82.2.12 NMAC, 10/31/2017; A, 7/14/2020]
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