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NOTICE OF PROPOSED RULEMAKING

The State of New Mexico, Energy, Minerals and Natural Resources Department (EMNRD), Forestry Division
hereby gives notice of the following proposed rulemaking. EMNRD proposes to amend its rule, 19.21.2 NMAC,
Endangered Plant Species List and Collection Permits.

Purpose of Amendment. EMNRD proposes the amendment to add American Hart's-tongue fern, Asplenium
scolopendrium var. americanum, to the list of state endangered plant species; amend the definition of ‘take’ to
include harm, kill, and destroy except for incidental removal, harm, Killing, or destruction resulting from agricultural
practices or tribal members use for religious purposes; establish an incidental take permitting process; amend the

definition of state forester; add definitions of “agricultural practice”, “applicant”, “endangered plant”, “harm”,
“permittee”, “

, “person”, and “tribal member”; amend the provisions regarding scientific study and propagation
permits for state endangered plants; establish requirements for permit amendment; amend requirements for permit
approval and revocation; establish a permit term; and amend the provisions regarding penalties.

EMNRD proposes to add American Hart’s-tongue fern as it was discovered at the EI Malpais National Monument in
2020 and its identity was recently verified by various species specialists. The fern is a federally listed threatened
species previously not known to occur in New Mexico, but it is now known to occur at one site containing 66
individuals. As a result, this plant must be included on the state endangered plant list as required by NMSA 1978,
Section 75-6-1 because it federally listed under the Endangered Species Act.

EMNRD proposes to amend the definition of take to include harm, kill, and destroy because the current rule does
not reflect the intent of NMSA 1978, Section 75-6-1 to protect and conserve endangered plant species as it only
regulates the removal of endangered plants with the intent to possess, transport, export, sell, or offer for sale. The
current rule does not regulate the harm, killing, or destruction of endangered plants from other activities or the
intentional destruction of endangered plants. The proposed amendments are in response to a decline in New
Mexico’s endangered plant species over recent decades which indicates that stronger efforts are needed to protect
and conserve New Mexico’s endangered plant species. The new definition of take more closely tracks the statute but
exempts certain agricultural and tribal religious practices. To facilitate implementation EMNRD proposes to
establish an incidental take permitting process as it is not always possible to avoid take of endangered plant species
in connection with such actions.

EMNRD also proposes to add and amend additional definitions, amend the provisions regarding scientific study and
propagation permits, establish requirements for permit amendment, amend requirements for permit approval and
revocation, establish a permit term, and amend the penalty provisions for clarity and consistency in implementing
NMSA 1978, Section 75-6-1 and 19.21.2 NMAC.

Legal Authority. EMNRD proposes this rule amendment under the authority of NMSA 1978, Section 75-6-1 and
NMSA 1978, Section 9-1-5(E).

The full text of the proposed rule amendment is available from Daniela Roth at 505-372-8494 or
daniela.roth@state.nm.us or can be viewed on the EMNRD, Forestry Division’s website at
https://www.emnrd.nm.gov/sfd/public-meetings/ or at the Forestry Division’s offices in Santa Fe, Chama, Cimarron,
Las Vegas, Rio Rancho, Socorro, Capitan, and Silver City.

Public Hearing and Comment. EMNRD will hold a virtual public hearing on the proposed rule amendment at 9:00
a.m. on Wednesday, November 10, 2021. The public may join the hearing virtually through WebEX using one of the
following:

Join from the meeting link
https://nmemnrd.webex.com/nmemnrd/j.php?MTID=m182¢1e85e603d03065e1914fb59068aa

Join by meeting number



Meeting number (access code): 2497 449 6948
Meeting password: YbipaVzz665

Tap to join from a mobile device (attendees only)
+1-408-418-9388,,24974496948## United States Toll

Join by phone
+1-408-418-9388 United States Toll
Global call-in numbers

Join from a video system or application
Dial 24974496948 @nmemnrd.webex.com
You can also dial 173.243.2.68 and enter your meeting number.

Join using Microsoft Lync or Microsoft Skype for Business
Dial 24974496948.nmemnrd@lync.webex.com

Those wishing to comment on the proposed rule amendment may make oral comments or submit information at the
hearing or may submit written comments by November 10, 2021, by 9:00 a.m. by mail or email. Please mail written
comments to Wendy Mason, EMNRD, Forestry Division, 1220 South Saint Francis Drive, Santa Fe, New Mexico
87505 or submit comments by email to wendy.mason@state.nm.us.

Technical Information that served as a basis for the proposed rule amendments includes:

Copies of the technical information can be obtained from Daniela Roth at 505-372-8494 or
Daniela.Roth@state.nm.us or can be viewed on the EMNRD, Forestry Division’s website at
https://www.emnrd.nm.gov/sfd/public-meetings/.
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