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NOTICE OF PROPOSED RULEMAKING

NOTICE IS HEREBY GIVEN that the New Mexico Developmental Disabilities Council Office of Guardianship
(NMDDC OOG) will hold a public rule hearing on July 31, 2023. The hearing will begin at 10:00 a.m. and will be
held at the NMDDC OOG at 625 Silver Avenue SW, Suite 100, Albuquerque, NM 87102-3185, and via Zoom
(https://us02web.zoom.us/j/82414945939?pwd=dGtOS05rdWVrTXYzaG5S5UMOZTMIN1QT09, Meeting ID: 824
1494 5939, Passcode: 090711, One tap mobile +17193594580,,824149459394#,,,,4090711# US). Following the
public rule hearing, the NMDDC OOG will convene an executive leadership meeting to adopt the rules.

Statutory Authority: Legal authority for this rulemaking may be found in the Office of Guardianship Act, Section
28-16B-3 NMSA 1978, among other provisions which specifically authorize the NMDDC OOG to “promulgate
rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] to carry out the provisions of the
Office of Guardianship Act.”

Purpose: The purpose of the public rule hearing is to take public comments regarding the proposed repeal and
replacement of 9.4.21 NMAC — GUARDIANSHIP SERVICES. Every person attending the public rule hearing
will be given the opportunity to present their comments. Interested persons may submit their written comments
to the NMDDC OOG at 625 Silver Avenue SW, Suite 100, Albuquerque, NM 87102-3185, or DDC.00G-
Rulemaking@ddc.nm.gov. If submitting written comments by email, please indicate in the subject line the number
and section of each rule(s) for which you are providing comments. Written comments must be received no later
than 5:00 p.m. on July 30, 2023. Any written comments received will become part of the rulemaking record, be
posted to the New Mexico Sunshine Portal, and be accessible to the public.

Special Needs: Any person with a disability who needs a reader, amplifier, qualified signed language interpreter,
auxiliary aid, or service to attend or participate in the public rule hearing should contact the NMDDC OOG at
DDC.O0G-Rulemaking@ddc.nm.gov or (505) 526-0551 at least ten (10) business days prior to the hearing.

Details for Obtaining a Copy of Proposed Rules: The proposed rules are available at the NMDDC OOG located
at 625 Silver Avenue SW, Suite 100, Albuquerque, NM 87102-3185, and are posted on the NMDDC OOG’s
website at (URL). To request that a copy of the proposed rules be sent to you by mail or email, please contact the
NMDDC OOG at DDC.0O0OG-Rulemaking@ddc.nm.gov or (505) 526-0551.

Summary of Proposed Repeal and Replacement: The NMDDC OOG proposes to repeal and replace 9.4.21
NMAC — Guardianship Services as follows:

9.4.21.7 Definitions. Revising the definition of “complaint”; defining “comprehensive service review”,
“corrective action plan”, and “service provider”; and deleting the definitions of “complaint against the office of
guardianship”, “comprehensive evaluation”, “contracted guardianship provider”, “contractor”, and “designated
entity”.

9.4.21.8 Eligibility. Repealing language that is unclear and outdated and replacing it with language that
uses defined terms and comports with the United States Department of Health and Human Services’ guidelines on
poverty.

9.4.21.9 Prioritization of Service. Repealing language that uses the terms “high need guardianships” and
“low need guardianships” and replacing it with the NMDDC OOG’s criteria that are used when prioritizing
applications.

9.4.21.10 Designation of Service Area. Repealing language that specifies the area within which the
NMDDC OOG provides services, and adding language that states services are provided within the jurisdiction of
New Mexico courts.

9.4.21.11 Services to Be Provided by the NMDDPC Office of Guardianship. Repealing section.

9.4.21.12 Requirements of Contracted Guardianship Providers. Repealing section.

9.4.21.13 Referral Process. Repealing section.

9.4.21.14 Complaints Against a Contracted Provider with the NMDDPC Office of Guardianship.
Repealing language that describes outdated processes and that limits the scope of the complaint process and



replacing it with language that clearly communicates how the NMDDC OOG responsibly, promptly, and impartially
handles and investigates complaints.

9.4.21.15 Complaints Against the NMDDPC Office of Guardianship. Repealing section.

9.4.21.16 Transfer of Protected Person from a Private Pay Guardianship to a Program Funded
Through the NMDDPC Office of Guardianship. Repealing section.

9.4.21.17 Requests for Information. Repealing section.

9.4.21.18 Comprehensive Evaluations. Repealing section.

9.4.21.19 Comprehensive Service Reviews. Adding a new section with the minimum requirements of
personnel that conduct comprehensive service reviews (CSR), the components of a CSR, and the provision of a CSR
report.

9.4.21.20 Corrective Action Plans. Adding a new section to outline when the NMDDC OOG may require
a service provider to complete a corrective action plan upon failure to provide services in accordance with the
service agreement or within the scope of the order granted by the court.

TITLE 9 HUMAN RIGHTS

CHAPTER 4 PERSONS WITH DISABILITIES

PART 21 GUARDIANSHIP SERVICES

9.4.21.1 ISSUING AGENCY: New Mexico Developmental Disabilities [Planning] Council Office of

Guardianship ((NMBBPE] NMDDC office of guardianship).
[9.4.21.1 NMAC - Rp, 9.4.21.1 NMAC, XX/XX/XXXX]

9.4.21.2 SCOPE: These rules apply to all New Mexico residents and other New Mexico [state] agencies
requesting guardianship services from the [NMBBPRE] NMDDC office of guardianship and other private businesses
that contract directly with the [NMBBRE] NMDDC office of guardianship to provide guardianship services.
[9.4.21.2 NMAC — Rp, 9.4.21.2 NMAC, XX/XX/XXXX]

9.4.21.3 STATUTORY AUTHORITY: Section 28-16B-1 through 28-16B-6 NMSA 1978 permits the
[NMBDBPRCE] NMDDC office of guardianship to promulgate rules in accordance with the State Rules Act to carry out
the provisions of the Office of Guardianship Act.

[9.4.21.3 NMAC - Rp, 9.4.21.3 NMAC, XX/XX/XXXX]

9.4.21.4 DURATION: Permanent.
[9.4.21.4 NMAC - Rp, 9.4.21.4 NMAC, XX/XX/XXXX]

9.4.21.5 EFFECTIVE DATE: April 14, 2006, unless a later date is cited at the end of a section.
[9.4.21.5 NMAC — Rp, 9.4.21.5 NMAC, XX/XX/XXXX]

9.4.21.6 OBJECTIVE: The Ob_]CCthC of [%lcns—m}e] these rules is t_o establish standards for the provision of
guardlanshlp ndlegalserv1ces[ 2 3 urce-elisible-incapacitated-adults-who-a iden he-sta

mﬂe%wm%&&e] and [temem%e%eea&ae@sﬁat—p;eﬂd&gtmdﬂﬂship—sepwees] the monltorlng of service prov1ders

[9.4.21.6 NMAC — Rp, 9.4.21.6 NMAC, XX/XX/XXXX]

9.4.21.7 DEFINITIONS: Unless defined below, terms used in 9.4.21 NMAC correspond to those defined
in Section 45-5-101 (2009) NMSA 1978, Section 45-1-201 NMSA 1978, or in Section 43-1-15 NMSA 1978. The
following words and terms, when used in this part, shall have the following meanings [vnless-the-context-elearly




A. “Complaint” means an individual’s report about the actions of a NMDDC office of guardianship
service provider that allegedly harm the protected person, that do not support a person-centered approach, or that
violate any contractual requirements, statutes, rules, regulations, or standards for guardianships.

B. “Comprehensive service review” means annual monitoring activities to ensure a professional
guardian complies with service agreements, and statutory and regulatory duties.
C. “Corrective action plan” means a detailed plan of action that a professional guardian must

complete to resolve noncompliance issues with minimum legal or contractual requirements, or standards of practice
for guardianship services.

D. “Professional guardian” means an individual or entity that serves as a guardian for more than
two individuals who are not related to the guardian by marriage, adoption, or third degree of blood or affinity.

E. “Protected person” means a person eighteen years of age or older for whom a guardian or
conservator has been appointed or other protective order has been made.

F. “Service provider” means an entity or individual under a service agreement with the NMDDC
office of guardianship to provide guardianship or legal services.
[9.4.21.7 NMAC - Rp, 9.4.21.7 NMAC, XX/XX/XXXX]

9.4.21.8 ELIGIBILITY:




A. Any person seeking guardianship and legal services from the NMDDC office of guardianship for
an alleged incapacitated person must submit an application, including any required supporting documentation. The

application must meet the following requirements to qualify for services:
1) The alleged incapacitated person must be 18 years old and physically present in New

Mexico;

(2) For a guardianship where the proposed guardian is a professional guardian, the alleged
incapacitated person must be income eligible and not exceed two-hundred percent of the federally-established
poverty level as the United States department of health and human services poverty guidelines define that term;

3) For a guardianship where the proposed guardian is not a professional guardian, both the

alleged incapacitated person’s and the proposed guardian’s household income must not exceed two-hundred percent

of the federally-established poverty level as the United States department of health and human services poverty
guidelines define that term;

4) For a guardianship where the proposed guardian is not a professional guardian, the
applicant must provide a copy of both the alleged incapacitated person’s and each household member’s most recent
federal income tax return, or proof of all income; and

(5) For a guardianship where the proposed guardian is a professional guardian, the applicant
must provide proof of income of the alleged incapacitated person.

B. The NMDDC office of guardianship may make exceptions to eligibility requirements at the
discretion of the director.

C. Prior to providing services, the NMDDC office of guardianship will perform a legal sufficiency
evaluation, pursuant to Chapter 45 of the Uniform Probate Code NMSA 1978.
[9.4.21.8 NMAC - Rp, 9.4.21.8 NMAC, XX/XX/XXXX]

9.4.21.9 PRIORITIZATION OF [SERVICE] SERVICES:

1, the NMDDC

office of guardianship provides services based on the date the office of
guardianship receives a completed application packet, which means all required documentation in addition to the

5

A. In genera

application forms.

B. When service requests exceed capacity, funding, or resources, the NMDDC office of guardianship
will prioritize applications that meet the following criteria:
1) Agency referrals: Applications received from federal or state agencies, including the

New Mexico children, youth & families department, New Mexico aging and long-term services department, and



New Mexico department of health;

2) Veterans: Applications received on behalf of alleged incapacitated persons who served
in the armed forces;
3) Class action members: Applications received on behalf of alleged incapacitated persons

or protected persons who are members of a class action lawsuit in which the state has reached a settlement
agreement to provide services to the class members;

(4) Other priority considerations: The NMDDC office of guardianship may prioritize
applications to meet public health demands or other unforeseen circumstances; and
(5 Emergency applications: Regardless of capacity, funding, or resources, the NMDDC

office of guardianship will immediately provide services when an applicant submits an affidavit for emergency
prioritization and the office of guardianship determines that the application likely meets the requirements for
temporary guardianship, pursuant to Section 45-5-310 NMSA 1978.

[9.4.21.9 NMAC - Rp, 9.4.21.9 NMAC, XX/XX/XXXX]

9.4.21.10 DESIGNATION OF SERVICE AREA: [Services-are-to-be-provided-throughout-the state-of
New Mexico he NNMDDP o e ofo dianchin recoonize he 1ndinad overeiontz of e h ihe_and nueb

in-the-state-of NewMexieo:] The NMDC office of guarianship provides services thoughout New Mexico within
the jurisdiction of New Mexico courts.
[9.4.21.10 NMAC — Rp, 9.4.21.10 NMAC, XX/XX/XXXX]

9.4.21.11

[9.421.11 NMAC — Repealed, XX/XX/XXXX]

9.4.21.12




ethies.] [RESERVED]
[9.4.21.12 NMAC — Repealed, XX/XX/XXXX]

9.4.21.13

guardianship-] [RESERVED]
[9.4.21.13 NMAC — Repealed, XX/XX/XXXX]

9.4.21.14 COMPLAINTS AGAINST A [CONTRACTED]| SERVICE PROVIDER WITH THE
[NMBDBPE] NMDDC OFFICE OF GUARDIANSHIP:

A N h d
O S,




A. Right to file a complaint: A protected person or any interested party may file a complaint against
a service provider with the NMDDC office of guardianship at any time.
B. Filing a complaint:
1) If the complaint is against a professional guardian, the complainant must attempt to

resolve the issue through the professional guardian’s internal complaint procedures before submitting a complaint
with the NMDDC office of guardianship.

(a) The professional guardian must notify the NMDDC office of guardianship
within three days of receiving the complaint.
(b) The professional guardian must complete their internal complaint process and

notify the NMDDC office of guardianship of the outcome within 30 days of receiving the complaint.

(c) Exceptions to Paragraph (1) of Subsection B 0f 9.4.21.14 NMAC shall be made
when the NMDDC office of guardianship determines that delaying their investigation of the complaint could cause
harm to the protected person.

(2) The complainant must complete the NMDDC office of guardianship’s complaint form.
3) The NMDDC office of guardianship shall make reasonable accommodations for the

complainant when filing their complaint, including assisting the complainant with completing the form.
4) The NMDDC office of guardianship shall acknowledge receipt of the complaint in

writing, notify all parties involved, including the complainant, the protected person, and the service provider, and
initiate an investigation pursuant to the Office of Guardianship Act, Section 28-16B-6 NMSA 1978.
C. Investigating a Complaint: The NMDDC office of guardianship shall:
1) Fairly, impartially, and objectively investigate complaints in accordance with its policies

and procedures;
2) Based on information gathered during the investigation, determine whether the service

provider failed to comply with:

(a) The statutes, rules, or regulations pertaining to adult guardianships;

(b) The contractual requirements outlined in the service agreement between the
service provider and the NMDDC office of guardianship; or
(c) National guardianship association standards.
3) Notify the complainant, the protected person, and the service provider in writing of the
NMDDC office of guardianship’s decision.

D. Declining to Investigate: The NMDDC office of guardianship will notify the complainant in
writing if it declines to investigate the complaint and may refer their complaint to other agencies for investigation or

prosecution.
[[9.4.21.14 NMAC — Rp, 9.4.21.14 NMAC, XX/XX/XXXX]

@NMSA-200328-16B-6E)] [RESERVED]
[[9.4.21.15 NMAC — Repealed, XX/XX/XXXX]

9.4



[RESERVED]
[9.4.21.16 NMAC — Repealed, XX/XX/XXXX]

9.4.21.17 [REQUESTFS FORINFORMATION:

[9.4.21.18 NMAC - N, 04/30/2007; A, 9/15/2011]

9.4.21.18 [COMPREHENSIVEEVAEUATIONS:




rtoon /ALY

appeinted-to-have the protected-person-evaluated:] [RESERVED]
[9.4.21.18 NMAC — Repealed, XX/XX/XXXX]

9.4.21.19 COMPREHENSIVE SERVICE REVIEWS:
A. The NMDDC office of guardianship shall designate an attorney licensed in New Mexico and a
certified professional guardian to conduct annual comprehensive service reviews.
B. Comprehensive service reviews will include:
(1) Interviews with service provider staff and contractors;

2) Interviews with protected persons and, if necessary, third parties;




3) Reviews of the service provider’s policies and procedures;

4) Reviews of individual case files of protected persons; and
(5) Reviews of other documentation related to the service provider’s provision of services.
C. The designated attorney and certified professional guardian shall provide a written report to the
NMDDC office of guardianship.
D. The NMDDC office of guardianship shall notify the service provider in writing of the results of

the comprehensive service review.
[9.4.21.19 NMAC — N, XX/XX/XXXX]

9.4.21.20 CORRECTIVE ACTION PLANS: The NMDDC office of guardianship may require a service
provider to develop, implement, and complete a written corrective action plan when it determines that the service
provider failed to provide services in accordance with the service agreement or within the scope of the order granted

by the court.
A. The service provider shall obtain the NMDDC office of guardianship’s approval of a corrective
action plan that:
1) Identifies the deficiencies;
2) Establishes steps to resolve the deficiencies;
3) Identifies the documentation the service provider must submit to confirm the deficiencies
are resolved;
4) Establishes a deadline by which the corrective action plan must be completed; and
(5) Includes any other requirements identified by the NMDDC office of guardianship.
B. The NMDDC office of guardianship shall monitor the service provider’s progress until the
corrective action plan is complete.
C. When the NMDDC office of guardianship determines that the service provider has completed the

corrective action plan, it shall notify the service provider in writing.
[9.4.21.20 NMAC — N, XX/XX/XXXX]

HISTORY OF 9.4.21 NMAC:
9.4.21 NMAC — Guardianship Services, filed 4/14/2006, was repealed and replaced by 9.4.21 NMAC —
Guardianship Services, effective XX/XX/XXXX.



