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This is an amendment to 8.281.510 NMAC, Section 11 effective 3/1/2018.

Explanatory statement: Statute citations throughout the rule were corrected to conform to correct legislative
styles.

8.281.510.11 RECOGNIZED MEDICAID TRUSTS: The trust provisions set forth in 8.281.510.9 NMAC
and 8.281.510.10 NMAC shall not apply to the following trusts so long as the trust document meets all the
requirements set forth in this section.

A. The recognized medicaid trusts described in this section (special needs trusts and non-profit trusts
for certain disabled individuals) are subject to the following.
@ Only income and resources distributed directly to the applicant/recipient or to a third

party on the applicant/recipient's behalf by the trustee are considered available to the applicant/recipient in
determining medicaid eligibility if the applicant/recipient could use the payment for food or shelter for him/herself.

2 The trusts are reversionary trusts meaning the trust must provide that, upon the death of
the applicant/recipient, any funds remaining in the trust revert to the state medicaid agency, up to the amount paid in
medicaid benefits on the applicant/recipient's behalf. If the applicant/recipient has resided in more than one state,
the trust must provide that the funds remaining in the trust are distributed to each state in which the
applicant/recipient received medicaid, based on the state's proportionate share of the total amount of medicaid
benefits paid by all of the states on the applicant/recipient's behalf.

3) All trusts submitted for review to the department must be in writing, signed, and fully
executed. Trusts that are not signed and executed will not be considered as effective trusts until they are signed and
executed. Trusts must also be funded as demonstrated by verifiable documentation prior to review by the
department.

4) Assets are not part of a trust and are considered outside of the trust until the date they are
actually transferred into the trust, as demonstrated by verifiable documentation, regardless of the effective date of
the trust. Assets outside of a trust will be evaluated according to the applicable regulations regarding the counting of
resources.

(5) Since the department is a reversionary beneficiary for all of the trusts described in the rest
of this section, any legal action concerning one of these trusts must name the department as an interested party and
the department must be notified by service of process in accordance with the New Mexico Rules of Civil Procedure.

(6) The applicant/recipient may not be the trustee and may not have any ability, access, or
authority to manage or control the trust account.

@) Each trust document must identify the person or organization that drafted the trust
document.

(8) If the department approves or previously approved a recognized medicaid trust, the trust

and administration of the trust are subject to review by the department, at least annually, and more frequently upon
the request of the department, to determine if the trust remains a valid trust for the purposes of meeting the
requirements of a recognized medicaid trust.

9) If the department determines that a trust is invalid under Paragraph (8) above, the
department will evaluate the applicant/recipient’s medicaid eligibility, applying the provisions of 8.281.500 NMAC
to the corpus of any existing trust. If the corpus of the trust is not disclosed, or cannot be identified by the
department due to a lack of documentation, the department will presume that the corpus of the trust is a countable
resource in excess and will be counted toward the allowable resource limit in 8.281.500.11 NMAC, applicable
resource standards.

(10) The trustee and any alternate trustees shall be specifically identified by name and address.

(11) The department shall not be charged any fees or costs for obtaining trust records or
documents.

(12) The trust may not under any circumstances provide a loan to the beneficiary or any other
individual or entity.

(13) The trust must be in compliance with all applicable criteria as set forth in 8.281.510.11
NMAC.

(14) All trusts under Subsection B below must terminate upon the death of the beneficiary and
provision made to immediately disburse the remaining corpus in accordance with the terms of the trust.
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B. Special needs trusts: A special needs trust is a trust containing the assets of a disabled
applicant/recipient established and funded prior to the time the disabled applicant/recipient reaches the age of 65 and
which is established for the sole benefit of the disabled applicant/recipient by a parent, grandparent, legal guardian
of the disabled applicant/recipient, or a court. A trust established on or after December 13, 2016, by an individual
(i.e. the trust beneficiary) with a disability under age 65 for his or her own benefit can qualify as a special needs
trust, conferring the same benefits as a special needs trust set up by a parent, grandparent, legal guardian, or court.
To qualify as a special needs trust, the trust shall contain the following provisions.

(D) The trust shall be identified as an OBRA '93 trust established pursuant to 42 U.S.C.
Section 1396p(d)(4)(A).

@) The trust shall not contain any provisions to automatically alter the form of the trust from
an individual trust to a “pooled trust” under 42 U.S.C. Section 1396p(d)(4)(C). The special needs trust should be
properly dissolved and a pooled trust should be created in accordance with federal and state laws.

3) The trust shall specifically state that the trust is for the sole benefit of the trust
beneficiary. Only trusts which are intended for the sole benefit of the disabled applicant/recipient are special needs
trusts. Any trust which provides benefits to other persons is not for the sole benefit of the trust beneficiary and shall
not be considered a special needs trust. The trust may provide for reasonable compensation to a trustee and shall
provide for the reimbursement to the department on the death of the trust beneficiary.

4) The trust shall specifically state that its purpose is to permit the use of trust assets to
supplement, and not to supplant, impair or diminish, any benefits or assistance of any federal, state or other
governmental entity for which the beneficiary may otherwise be eligible or for which the beneficiary may be
receiving.

5) Parents shall not be relieved of their duty to support a minor child. A minor's funds in a
trust shall not be expended on routine support that should be provided by the parents.

(6) The trust shall specifically state the age of the trust beneficiary, whether the trust
beneficiary is disabled within the definition of 42 U.S.C. Section 1382c¢(a)(3), and whether the trust beneficiary is
competent at the time the trust is established.

) If the trust beneficiary is a minor, the trustee shall execute a bond to protect the child's
funds or shall get a court's written order exempting him/her from the bond requirement.

(8) If there is some question about the trust beneficiary's disability, independent proof may
be required.

©)] If the trust beneficiary is a minor, the trust shall state whether the trust beneficiary is

expected to be competent at his or her majority.

(10) The trust shall specifically identify, in an attached schedule, the source of the initial trust
property and all assets of the trust. If the trust is being established with funds from the proceeds of a settlement or
judgment subsequent to the bringing of a legal cause of action, medicaid's claim for its expenditures that are related
to the cause of action shall be repaid immediately upon the receipt of such proceeds and prior to the establishment of
the trust.

(11) Subsequent additions made to the trust corpus shall be reported to the ISD caseworker
upon application and recertification. Subsequent additions to the trust (other than interest on the corpus) after the
applicant/recipient reaches age 65 may be subject to transfer of asset provisions (unless an exception to transfer of
asset provisions applies).

(12) If subsequent additions are to be made to the trust corpus with funds not belonging to the
trust beneficiary, it shall be understood that those funds are a gift to the trust beneficiary and cannot be reclaimed by
the donor.

(13) If the trust makes provisions which are intended to limit invasion by creditors or to
insulate the trust from liens or encumbrances, the trust shall state that such provisions are not intended to limit the
state's right to reimbursement or to recoup incorrectly paid benefits.

(14) The special needs trust shall identify the grantor by name, indicate his/her relationship to
the primary beneficiary, and state that it is established by a parent, grandparent, or legal guardian of the trust
beneficiary, or by a court. A court can be named as the grantor, if the trust is established pursuant to a settlement of
a case before it, or if the court is otherwise involved in the creation of the trust.

(15) The trust may pay administration fees and legal bills incurred by the beneficiary related
to the trust administration.

(16) The trust shall specifically state that it is irrevocable. Neither the grantor, nor the
beneficiary, or any remainder beneficiaries shall have any right or power, whether alone or in conjunction with
others, in whatever capacity, to revoke or terminate the trust or to designate the persons who shall possess or enjoy
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the trust estate during his/her lifetime. However, the trustee may seek an amendment for the limited purpose of
ensuring that the trust complies with any changes to the laws governing the trust, per the agreement of all interested
parties, to include the department. All such amendments shall be reviewed, consented to, and approved in writing
by the department or its successor agency prior to finalizing the amendments. Any amendments not agreed to in
writing by the department are void. Trust records shall be open at all reasonable times to inspection by the
department and copies shall be provided, at no cost to the department, upon the request of an authorized
representative of the department.

17) The trustee shall be specifically identified by name and address. The trust shall state that
the original trust beneficiary cannot be the trustee. The trust shall make provisions for naming a successor trustee in
the event that any trustee is unable or unwilling to serve. The department as well as the trust beneficiary or guardian
(if applicable), shall be given prior notice if there is a change in the trustee.

(18) The trust shall specifically state that the trustee shall fully comply with all state laws and
regulations, including prudent administration per, Section 46A-8-804, NMSA 1978 (2003). The trust shall provide
that the trustee cannot take any actions not authorized by, or without regard to, state laws and regulations.

(19) The trust shall specifically state that the trustee shall be compensated only as provided by
law. The costs of administration must comply with Section 46A-8-805, NMSA 1978 (2003). If the trust identifies a
guardian, the trust shall specifically identify him or her by name. A guardian shall be compensated only as provided
by law. The parent of a minor child shall not be compensated from the trust as the child's guardian.

(20) The trust shall specifically name the department as a remainder beneficiary with priority
over any other beneficiaries except the primary beneficiary for whom the trust was created. The trust shall
specifically state that, upon the death of the primary beneficiary, the department will be immediately notified by the
trustee in writing, and shall be paid all amounts remaining in the trust up to the total value of all medical assistance
paid on behalf of the primary beneficiary. The trustee shall comply fully with this obligation to first repay the
department, without requiring the department to take any action except to establish the amount to be repaid.
Repayment shall be made by the trustee to the department or to any successor agency within 30 days after receiving
written notification by the department of the amounts expended on behalf of the primary beneficiary.

(a) Allowable administrative expenses: The following types of administrative
expenses may be paid from the trust prior to reimbursement to the department for medical assistance paid: taxes due
from the trust to the state or federal government because of the death of the beneficiary, and reasonable fees for
administration of the trust estate such as an accounting of the trust to a court, completion and filing of documents, or
other required actions associated with termination and wrapping up of the trust. Payment of such expenses must be
fully documented and copies of the documentation provided to the department within seven calendar days of making
such payments.

(b) Prohibited expenses and payments: Examples of some types of expenses that
are not permitted prior to reimbursement to the department for medical assistance, include but are not limited to:
taxes due from the estate of the beneficiary other than those arising from inclusion of the trust in the estate,
inheritance taxes due for residual beneficiaries, payment of debts owed to third parties other than the department,
funeral expenses, and payments to residual beneficiaries.

(21) If there is a provision for repayment of other assistance programs, the trust shall
specifically state that the medicaid program shall be repaid prior to making repayment to any other assistance
programs.

(22) The trust shall specifically state that if the beneficiary has received medicaid benefits in
more than one state, each state that provided medicaid benefits shall be repaid. If there is an insufficient amount left
to cover all benefits paid, then each state shall be paid its proportionate share of the amount left in the trust, based
upon the amount of support provided by each state to the beneficiary.

(23) No provisions in the trust shall permit the trustee or the estate's representative to first
repay other persons or creditors at the death of the beneficiary. Only what remains in the trust after the repayments
specified in Paragraphs (20) through (22) above have been made shall be considered available for other expenses or
beneficiaries of the estate.

(24) The trust shall specify that an accounting of all additions and expenditures made by or
into the trust shall be submitted to the department on an annual basis, or more frequently upon the request of the
department. The department shall not be charged any fees or costs for obtaining these records.

(25) The trust shall not create other trusts within it.

(26) If the trust is funded, in whole or in part, with an annuity or other periodic payment
arrangement, the department must be named in the controlling documents as the primary remainder beneficiary up to
the total amount of medical assistance paid on behalf of the individual.
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27 Distributions from the trust made to or for the benefit of a third party that are not for the
sole primary benefit of the disabled individual are treated as a transfer of assets for less than fair market value and
may create a period of ineligibility for certain medicaid services.

C. Income diversion trusts: An applicant/recipient whose income exceeds the income standard may
be eligible to receive medicaid through the creation and funding of an income diversion trust. The trust terminates
upon the death of the beneficiary. An income diversion trust must meet all of the following requirements.

(1) The trust is composed only of pension, social security, and other income to the
applicant/recipient, including accumulated income in the trust.

(2) Only income distributed directly to the applicant/recipient or to a third party on the
applicant/recipient's behalf by the trustee are considered available to the applicant/recipient in determining medicaid
eligibility if the applicant/recipient could use the payment for food or shelter for him/herself.

3 An income diversion trust is a reversionary trust meaning the trust must provide that,
upon the death of the applicant/recipient, any funds remaining in the trust revert to the state medicaid agency, up to
the amount paid in medicaid benefits on the applicant/recipient's behalf.

(@) If the applicant/recipient has resided in more than one state, the trust must provide that
the funds remaining in the trust are distributed to each state in which the applicant/recipient received medicaid,
based on the state's proportionate share of the total amount of medicaid benefits paid by all the states on the
applicant/recipient's behalf.

(5) The trustee may, upon the death of the beneficiary, pay the expenses of the beneficiary's
burial or cremation up to the amount then authorized for burial expenses under federal and state medicaid law and
regulations, to the extent other resources are not so designated.

(6) The trusts described in this section are also known in New Mexico as Maxwell v. Heim
income diversion trusts; those trusts executed on or after August 11, 1993 no longer have to be court ordered or
approved.

D. Non-profit trusts for certain disabled individuals: Trusts containing the assets of
applicants/recipients who meet the social security administration's definition of disability.
(1) The trust must meet all the following criteria to be considered a non-profit trust for

certain disabled individuals:

(a) the trust is established and managed by a non-profit association;

(b) a separate account is maintained for each beneficiary of the trust but, for
purposes of investment and management of funds, the trust pools these accounts;

(c) accounts in the trust are established solely for the benefit of applicants/recipients

who meet the social security administration's definition of disability and are established by the parent, grandparent,
or legal guardian of such applicants/recipients, by such applicants/recipients themselves, or by a court;

(d) to the extent that any amounts remaining in the applicant/recipient’s trust
account upon his/her death are not retained by the trust, the trust pays to the department an amount equal to the total
amount of medicaid benefits paid on behalf of the applicant/recipient;

() allowable administrative expenses: the following types of
administrative expenses may be paid from the trust prior to reimbursement to the department for medical assistance
paid: taxes due from the trust to the state or federal government because of the death of the beneficiary, and
reasonable fees for administration of the trust estate such as an accounting of the trust to a court, completion and
filing of documents, or other required actions associated with termination and wrapping up of the trust; payment of
such expenses must be fully documented and copies of the documentation provided to the department within seven
calendar days of making such payments;

(i) prohibited expenses and payments: examples of some types of
expenses that are not permitted prior to reimbursement to the department for medical assistance, include but are not
limited to: taxes due from the estate of the beneficiary other than those arising from inclusion of the trust in the
estate, inheritance taxes due for residual beneficiaries, payment of debts owed to third parties, funeral expenses, and
payments to residual beneficiaries; and

(iii) any income or resources added to the trust after the applicant/recipient
reaches 65 years of age may subject him or her to a transfer of assets penalty.

(2 A trustee of a non-profit trust, in order to fulfill his or her fiduciary obligations with
respect to the state's remainder interest in the trust, must:
(@) notify the department, in writing, of the creation or funding of the trust for the

benefit of an applicant/recipient; and
(b) notify the department, in writing, of the death of the beneficiary of the trust; and
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(c) notify the department, in writing, in advance of any transactions involving
transfers from the trust principal for less than fair market value.

3 Trust records shall be open at all reasonable times to inspection by the department and
copies shall be provided, at no cost to the department, upon the request of an authorized representative of the
department.

[8.281.510.11 NMAC - Rp, 8.281.500.15 NMAC, 10/1/2012; A, 3/1/2018]
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